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LIMITATION IN COURT AGAIN: THE HAGUE-VISBY RULES AND CONTAINERISED CARGO

Surprisingly, there are still some seemingly common questions in relation to containerised 
cargoes and the application of Hague-Visby package limitation on which no English law 
precedent exists. This, and the fact that it was his fi rst shipping judgment as a newly 
appointed High Court Judge, gave Mr Justice Andrew Baker every opportunity to provide 
some novel analysis in the “MAERSK TANGIER” [2017] EWHC 654 (Comm).
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The claimants were the receivers of 
three containers stuffed with frozen tuna 
loins (each weighing between 20 and 
75 kgs approx.) and bags of frozen tuna 
parts, under three separate sea waybills 
for each container. Bentleys acted for 
the carrier, Maersk.

Each waybill described the cargo as 
“1 container said to contain [no] pcs 
frozen bluefi n tuna”, referring to the 
number of frozen tuna loins, and giving 
the total weight of the cargo. The tuna 
was allegedly delivered damaged. The 
Court was asked to consider a number 
of points as preliminary issues. These 
concerned questions as to whether the 
Hague or Hague-Visby Rules applied. 
Then, in either case, whether the material 
package or unit for limitation purposes 
was the container or the individual 
tuna loins (or bags), and whether the 
“per package or unit” limit was to be 
aggregated across all the containers.

At fi rst sight there was a straightforward 
answer to the question of which regime 
applied. On their own terms, the Hague-
Visby Rules only apply compulsorily by 
virtue of the Carriage of Goods by Sea 
Act 1971 (“COGSA 1971”) to contracts 
of carriage covered by a bill of lading. In 
order to avoid possible delay the parties 
had made a deliberate decision in this 
case not to follow the original arrangement 
whereby bills of lading would be issued 
but, instead, use waybills. The prevalent 
view is that waybills are deliberately 
different from and used instead of bills of 
lading, and it was common ground that for 
the purposes of COGSA 1971 the waybills 
were not “similar documents of title”.

For the Judge, however, this was not 
the end of the story. He found that the 
mere fact that a bill of lading had not 
been issued could be disregarded. His 
reasoning was that under Section 1 (4) 
of COGSA 1971 the contract of carriage 
could be treated as one which provided 
“expressly or by implication…for the issue 
of a bill of lading”.

By this route, the contract of carriage 
was “covered by a bill of lading” within 
the meaning of the Hague-Visby Rules 
and these rules applied compulsorily. The 
fact that, after the contract was entered 
into, the parties agreed for something 
other than a bill of lading to be issued 
was immaterial. 

It is an interesting analysis but not one 
entirely without precedent, albeit it extends 
the logic of previous authorities on this 
point. Previously, this reasoning has been 

confi ned to situations where it was originally 
contemplated by the parties that bills of 
lading would be issued, but in the event 
there never was a bill of lading. However, 
there has been no previous case concerned 
with the situation where waybills are issued 
instead of bills of lading.

The classic previous example is found in 
Pyrene v Scindia [1954] 2 QB 402. The 
cargo in that case was damaged during 
loading and so never shipped. It has to 
be said, though, that the present case is 
something of a leap forward where the 
Judge held that contracts evidenced by sea 
waybills were nevertheless covered by bills 
of lading for the purposes of COGSA 1971.
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The applicable limitation regime was, 
therefore, found to be that in the Hague-
Visby Rules Article IV rule 5 (the exception 
being where it could be proven that 
damage occurred after the completion of 
sea carriage, where a contractual limit of 2 
SDRs per kilogramme expressly applied).

There was already authority that, for the 
purposes of the Hague Rules, where cargo 
is containerised the “package or unit” is 
not necessarily the container itself (see the 
Court of Appeal decision in the “RIVER 
GURARA” [1998] QB 610). That case 
decides that the description in the bill of 
lading or other carriage document is not 
conclusive as to the number of packages; 
the actual contents of the container as 
stuffed will be determinative. No question 
arose as to what constituted a “unit”.

In particular, therefore, there was no previous 
authority deciding whether it is a necessary 
characteristic of a “package or unit” that 
it could have been shipped “as is” if not 
containerised, so that something is a “unit” 
rather than contained in a “package” even 
though it needs to be packed in a container. 
It would have been Maersk’s case that the 
frozen tuna pieces could not have been 
shipped other than in the containers.

Under the Hague Rules, the case raised an 
interesting question as to the application 
and effect of a long and detailed judgment 
by the Australian Federal Court in El Greco 
(Australia) Pty Ltd v Mediterranean Shipping 
Co SA [2004] 2 Lloyd’s Rep 537.

The Judge fi rst considered the position 
under the Hague Rules. The bags of frozen 
tuna parts all qualifi ed as a Hague Rules 
“package”. The more diffi cult issue was the 
frozen tuna loins. After much discussion of 
previous case law, his Lordship concluded 
that each tuna loin was a “unit” and that:

  “There is no source in the language or 
purpose of Article IV, rule 5 for a special, 
added, rule calling for a focus not upon 
the cargo as shipped, but upon how 
(if at all) the cargo could have been 
shipped if not containerised”.

Under the Hague-Visby Rules, the issues 
were slightly different. The Judge found that 
the defi nition of “package or unit” was the 
same under Article IV rule 5(a) of both the 
Hague-Visby and Hague Rules. 

Article IV rule 5(c) of the Hague-Visby 
Rules, however, provides that, for 
containerised cargo:

  “…the number of packages or units 
enumerated in the bill of lading as packed 
in [the container] shall be deemed the 
number of packages or units…as far as 
these packages or units are concerned” 

Failing this the relevant unit is the 
container itself. 

Since the bags of tuna were not mentioned 
in the waybills, Article IV rule 5(c) meant that 
the package or unit was the container itself 
as far as these bags were concerned. 

Conversely, for the frozen tuna loins, 
the number of pieces of which were 
mentioned on the face of the waybills, 
the issue was whether the language 
in the waybills had to specify how the 
enumerated items were packed, whether 
loose or in packaging, so as to identify the 
“packages or units… as packed”. 

The Judge held that the individual loins were 
suffi ciently identifi ed and enumerated to be 
the relevant “packages or units”, since the 
language of the waybills was consistent with 
the truth (namely that the enumerated frozen 
loins were “as packed”, individual articles or 
“units” of cargo without packaging).

His Lordship then went on to discuss how 
to apply the limit in circumstances where 
some (but not all) units were damaged 
and the extent of the damage varied 
between units. His conclusion was that 
the limits were to be applied to each 
separate package or unit individually, so 
that Maersk were liable for up to 666.67 
units of account for each frozen tuna loin, 
considered separately. This is in contrast 
to calculating an aggregate limit of liability 
for all the packages in each container, 
or all the damaged units. Similarly, if the 
weight-based limit of the Hague-Visby 
Rules applied to the bagged tuna parts, 
that would have to be applied to each 
package separately. 

There is one very practical point that 
emerges from Baker, J.’s analysis. It will 
be in the carrier’s interest to try to obtain 
a detailed survey attesting to the extent of 
damage to each individual package or unit 
of cargo, for the purposes of proving the 
lowest possible limit of liability.



The vessel arrived at Krishnapatnam and, 
because her intended berth was occupied, 
anchored at a location directed by the port 
authorities. Owners tendered NOR and 
claimed demurrage for the time spent at 
this location, which was outside the port 
limits shown on the relevant Admiralty chart. 
Owners argued that “port limits” included any 
area within which vessels are customarily 
asked to wait by port authorities.

In the “JOANNA OLDENDORFF” [1973] 2 
Lloyd’s Rep. 285, the House of Lords had 
held that at common law a vessel was not 
an arrived ship until she was within the area 
within which a port authority exercises its 
various powers relating to the movements 
and conduct of ships, unless the port limits 
were defi ned by law.

Unfortunately for owners, there was little 
evidence of the area of exercise by the port 
authority of these powers. All they provided 
to the Tribunal (and then the Court) was 
the Admiralty chart, which showed certain 
limits and that there were other anchorages 
within the port limits. While the chart was not 
conclusive evidence of the port limits, the 
inference was, therefore, that the vessel was 
outside the area described in the “JOANNA 
OLDENDORFF”. The Court also rejected 
submissions based on defi nition of “Port” set 
out in the Baltic Code 2014, which suggests 
this includes places outside the legal, fi scal 
or administrative area where vessels are 
ordered to wait, no matter the distance. 

In many ways, it was something of a surprise 
to see this case appear on appeal. The law 
on the point was set out with clarity by the 
House of Lords almost exactly 40 years ago. 

One of the arbitrators, Mr John Schofi eld also 
writes the leading text book on laytime and 
demurrage. All the Judge really did was to 
repeat the existing law, say it then becomes 
a factual question and the Tribunal was quite 
entitled to make the fi ndings it did.

Some might think that a result unfair to 
the owners. In agreeing these charterparty 
terms though, they always took the 
risk of this result. Congestion at Indian 
ports is hardly a new phenomenon. To 
have avoided what, frankly, seemed an 
inevitable decision it would have been 
necessary to negotiate much more 
specifi c terms into the charterparty.

In normal circumstances, this case would 
seem destined to be confi ned to history. 
Doubtless though it will appear in the 8th 
edition of Mr Schofi eld’s text book as and 
when that is published.
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THE MEANING OF “PORT LIMITS”: WHERE CAN YOU TENDER NOR?

Mr Justice Knowles in the “ARUNDEL CASTLE” [2017] EWHC 116 (Comm) considered a 
very short point of law relating to the meaning of a requirement that Notice of Readiness 
be tendered “within port limits”.

Some might think that 
a result unfair to the 
owners. In agreeing 
these charterparty 
terms though, they 
always took the risk of 
this result. Congestion 
at Indian ports is hardly 
a new phenomenon. 

“”
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THE APPLICATION OF THE “CROSSING RULE” IN RULE 15 OF THE COLLISION REGULATIONS

The recent case of Nautical Challenge Ltd v Evergreen Marine (UK) Ltd [2017] EWHC 453 
(Admlty, Teare, J.) arose out of a collision between the laden VLCC “ALEXANDRA I” and 
the laden container vessel “EVER SMART” just outside Jebel Ali in February 2015. The 
location of the collision was a long dredged channel which it was agreed counted as a 
“narrow channel” for the purpose of rule 9 of the Collision Regulations.

The majority of the lengthy judgment 
deals with the facts and culpability of each 
vessel. In line with the modern approach 
to collision actions (now refl ected in very 
recent changes to the Admiralty Courts 
procedure), the parties were able to use 
Voyage Data Recorder data. The course, 
heading and speed of the vessels, as well 
as the helm and engine orders, prior to the 
collision were agreed before the hearing 
even commenced. This greatly streamlines 
the trial process. On the basis of this data 
and submissions made at trial, his Lordship 
came to the view that “EVER SMART” 
should bear 80% of the liability for the 
collision, with “ALEXANDRA I” bearing 20%. 

The Judge reviewed existing case law 
on one particularly important point. 
Namely, whether rule 15 of the Collision 
Regulations applies in the vicinity of a 
narrow channel. That rule (known as the 
“crossing rule”) provides:

  “When two power-driven vessels 
are crossing so as to involve risk of 
collision, the vessel which has the 
other on her own starboard side shall 
keep out of the way and shall, if the 
circumstances of the case admit, avoid 
crossing ahead of the other vessel”.

In the present case, the “EVER SMART” 
was navigating within the narrow channel 
and the “ALEXANDRA I” was approaching 
the entrance to the channel with a view 
to embarking a pilot and then entering it. 
The navigation of the latter vessel was not 
in accordance with rule 15, but it was in 
accordance with the rules applicable to 
narrow channels in rule 9. 

Mr Justice Teare held that rule 15 did 
not apply. Safety required a vessel 
approaching the channel, in order to 
proceed along it, to navigate so that if 
the vessels pass in the channel they will 
pass to port. In the present case, rule 
9 required “ALEXANDRA I” not to keep 
out of the way of “EVER SMART” but to 
navigate in such a manner that, when she 
reached the channel, she would be on 
the starboard side of it.

In line with the modern 
approach to collision 
actions (now refl ected 
in very recent changes 
to the Admiralty Courts 
procedure), the parties 
were able to use 
Voyage Data Recorder 
data. The course, 
heading and speed of 
the vessels, as well as 
the helm and engine 
orders, prior to the 
collision were agreed 
before the hearing 
even commenced. 
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ENFORCEMENT OF AWARDS AND FORGED BILLS OF LADING

In Sinocore International Co Ltd v RBRG Trading (UK) Ltd [2017] EWHC 251 (Phillips, J.) 
the Commercial Court was asked to allow Sinocore to enforce a Chinese arbitration award 
issued by CIETAC against RBRG and to enter judgment in the terms of the award under 
section 101(2) of the Arbitration Act 1996. China is a party to the New York Convention, 
the reciprocal arrangement under which the participants will enforce arbitration awards 
of other member states.

RBRG claimed that the award gave effect to a claim based on 
forged bills of lading. They argued that the enforcement of the 
award would be contrary to public policy within the meaning of 
s103 of the 1996 Act.

Sinocore agreed to sell RBRG a cargo of steel coils. The sale 
contract was expressly governed by Chinese law and contained 
a CIETAC arbitration clause providing for arbitration in Beijing. 
The goods were shipped on the “MAGIC STRIKER” and genuine 
bills of lading were issued. Sinocore, however, later presented 
forged bills of lading with different dates to its bank in an attempt 
to obtain payment under the letter of credit opened by RBRG. 
The bank refused to pay. Sinocore terminated the sale contract 
and resold the coils to another buyer at a lower price.

CIETAC arbitration proceedings were commenced in China. The 
Tribunal acknowledged that Sinocore had presented forged bills of 
lading, but held RBRG in breach of contract and awarded Sinocore 
substantial damages. The breach found was that RBRG had 
instructed its bank to amend the letter of credit without Sinocore’s 
permission. The arbitrators found that this was the real reason 
Sinocore did not obtain payment.

The Commercial Court dismissed RBRG’s arguments and gave 
Sinocore permission to enforce the award. The sale contract itself 
and its intended performance were entirely lawful. The award did 
not, on its face, uphold a claim for payment against presentation of 
forged bills of lading. The award was for damages for breach of the 
sale contract by RBRG. 

The Tribunal were aware of the forgeries and concluded that 
this did not afford RBRG a defence and was not the cause of 
Sinocore’s losses. This is a somewhat surprising conclusion 
on the limited facts recited in the judgment. However, as his 
Lordship put it:

  “…it may be that an English Court would not have reached the 
same conclusion (as a matter of English law or even as a matter 
of logic), but this is entirely irrelevant”. 

It is important to grasp the subtle distinction here. Sinocore 
seem to accept that the attempt to recover from the bank 
was a fraud. They were able to convince the CIETAC that this 
could be treated separately from a claim against RBRG. RBRG 
had not been deceived, so it was found, but instead were at 
fault by making a purported and ineffective amendment to the 
Letter of Credit.

To an English lawyer the background to the CIETAC award 
makes uncomfortable reading. Equally though, the High Court 
judgment starkly reinforces the position that the grounds for 
refusing enforcement of an arbitration award made in a New York 
Convention state are narrow. The catch all public policy defences 
must be treated with extreme caution. Unrealistic as it may be 
to say this, given the huge commercial clout some organisations 
enjoy, it is a cautionary tale. Parties have to be extremely careful 
when agreeing the forum for dispute resolution.

April 2017 Issue

To an English lawyer 
the background to 
the CIETAC award 
makes uncomfortable 
reading. Equally 
though, the High 
Court judgment 
starkly reinforces 
the position that the 
grounds for refusing 
enforcement of an 
arbitration award 
made in a New York 
Convention state 
are narrow. 

“”



Page Seven

April 2017 Issue

ASYMMETRIC JURISDICTION CLAUSES AND BRUSSELS I RECAST

So-called “asymmetric” jurisdiction clauses are common in international fi nancial markets. 
This type of clause occurs where X (commonly a bank) and Y (commonly a borrower) agreed 
that Y may sue X in the Courts of one particular jurisdiction only, but that X may bring 
proceedings against Y in a range of Courts. 

Commerzbank v Liquimar Tankers 
Management Inc [2017] EWHC 161 
(Comm) considers the law as between 
Member States of the EU. Adopting, for 
clarity, the terminology above, Y sued X 
not in the jurisdiction solely designated by 
the clause but in that of another Member 
State. Until this case there was no EU 
or English case law relating to this point 
under the new Brussels I Recast (the 
regulations relating to the jurisdiction of 
the various Courts of the Member States).

The Courts chosen by Y became first 
seised of the dispute. However, since 
they were not the Courts designated in 
the contract, did they have to stay those 
proceedings? The answer turned on 
whether the asymmetric clause conferred 
exclusive jurisdiction on the Courts of an 
EU Member State in respect of Y’s claims 
against X, even if it did not do so 
in respect of claims by X against Y.

In this case, the bank extended loans for 
the building or acquisition of a number 
of ships. The jurisdiction clause required 
the debtors to sue the bank in England, 
but allowed the bank to sue in any 
competent jurisdiction. 

When disputes arose, the debtors 
nonetheless commenced proceedings 
in Greece. The bank then commenced 
proceedings in the English Court seeking 
the amounts outstanding under the loans. 
The debtors asked the English Court to 
stay the English proceedings until after 
the Greek cases had been heard, on the 
basis that the Greek Courts were fi rst 
seised and the asymmetric clause was 
not an exclusive jurisdiction clause. It was 
common ground that the claims in the 
Greek and English proceedings involved 
the same causes of action.

Mr Justice Cranston dismissed the 
debtors’ application. In his view, after 
considering the EU legislation and the 
Hague Convention on choice of Court 
agreements in detail, the jurisdiction clause 
in the loans conferred exclusive jurisdiction 
on the Courts of a Member State within the 
meaning of Article 31(2) of the Brussels I 
Recast (EU Regulation 1215/2012). 

The debtors pointed to a general 
policy that the Court fi rst seised should 
determine its own jurisdiction to avoid 
confl icting judgments. This has some 
force but, in the new Brussels I Recast, 
the EU appears to have chosen to carve 
out an exception where the proceedings in 
the fi rst seised Courts are in breach of an 
exclusive jurisdiction provision.

It is true to say that an asymmetric clause 
does not designate a single forum for all 
disputes under the contract, but as the 
Judge pointed out: 

“considered as a whole, they are 
agreements conferring exclusive jurisdiction 
on the Courts of an EU member state, 
namely, England. That this applies in 
respect of a claim by the defendants alone 
does not detract from this effect”.
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