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POST-TERMINATION BENEFITS AND DAMAGES
The Court of Appeal decision in the “NEW FLAMENCO” appeared in the January 2016 edition
of this Bulletin. The Supreme Court has now ruled - [2017] UKSC 43 - on the interesting issue
of damages raised by this case.

The charterers repudiated a long-term
time charter by redelivering this cruise
ship two years early. The owners sold
her around the same time as redelivery
for approximately US$24m. The value
at the contractually agreed date of
redelivery would have been much lower,
around US$7m.
The owners claimed their loss of profit
over the remaining two years of the
charterparty, but the arbitrator ruled that
they had to give credit for the benefit
that accrued by selling the ship at the
earlier date. This resulted in the owners
recovering no damages at all.
The Court of Appeal supported this
conclusion but the Supreme Court
(in fact supporting the findings of Mr
Justice Popplewell at first instance in
the High Court) has now reversed that
decision. In doing so they restated the
existing understanding of the law that,
in order to be brought into account, a
benefit must have been caused either
by the breach of the contract or by a
successful act of mitigation. According
to their Lordships the required causal
link was missing in this case. The sale of
the vessel did not constitute mitigation
of the loss of the charter income stream.

of the charterparty, they are making a
commercial decision at their own risk
about the disposal of an interest in the
vessel which was no part of the subject
matter of the charterparty and had
nothing to do with the charterers”.
Even if the vessel had been sold due
to a lack of employment, the answer
would have been the same since the
premature termination would only be
the occasion for the sale, not the legal
cause of it. The issues in this case are
difficult yet the judgment only contains
seven paragraphs of reasoning. The only
consideration of existing case law is a
reference back to the judge’s summary
of this at first instance.
This is something of a frustration.
As the Court of Appeal pointed out
the: “questions of law in the realm of
mitigation” are “notoriously difficult”.
Nothing in the Supreme Court’s
judgment will help in the struggle
to grapple with those questions,
although it is probably fair to say that
in most cases, the application of the
compensatory principle is much more
straightforward.

“..there was nothing about the premature
termination of the charterparty which
made it necessary to sell the vessel,
either at all or at any particular time.
Indeed, it could have been sold
during the term of the charterparty. If
the owners decide to sell the vessel,
whether before or after termination

“”

In Lord Clarke’s view:

Nothing in the Supreme
Court’s judgment will help
in the struggle to grapple
with those questions
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UNSAFE PORTS AND CO-INSURANCE IN THE SUPREME COURT

“”

The Supreme Court has recently handed down judgment in the “OCEAN VICTORY”
[2017] UKSC Civ 35. Earlier stages of this case have appeared in October 2013 and April
2015 Bulletins. The ship, a Capesize bulk carrier, grounded and eventually broke up
when attempting to leave Kashima, Japan in high winds and heavy seas in October 2006.
A second ship, again attempting to leave the port shortly after, also grounded but not
with the same catastrophic results.

The words “abnormal
occurrence” were to
be given their ordinary
meaning, something
“rare and unexpected”
or “well removed from
the normal”

The owners claimed that the casualty was
caused by Kashima being an unsafe port.
The inherent characteristics of Kashima
included the risk of ships moored in port
being exposed to long waves. In that
event they might need to leave the berth
via the Kashima Fairway. That seaway was
itself vulnerable to northerly gales.
The charterers denied that the port was
unsafe. They argued that the conditions at
the relevant time were abnormal in that the
rapid development, duration and severity
of the storm were exceptional and it was
rare for the two factors outlined above
to occur at the same time. So there had
been an abnormal occurrence, which in
the context of the safe port undertaking in
the charterparty meant there had been no
breach of charterparty.

Lord Clarke, with whom all the other
judges agreed on the safety issue,
stressed at some length that the question
revolved around the test of what was
meant by “an abnormal occurrence”.
A test which he said had “had stood
the test of time”. The words “abnormal
occurrence” were to be given their
ordinary meaning, something “rare and
unexpected” or “well removed from the
normal”. In this case, the characteristics
of the port were such that the ship
was prospectively safe, but events
unexpectedly combined in a critical
way so as to create an exceptional, and
apparently unprecedented, danger. The
test is not whether this combination of
events was theoretically foreseeable, it is
whether it was abnormal or unexpected
and this involves an examination of the
past history of the port and the likelihood
of the event occurring.

The casualty was, therefore, caused by an
abnormal occurrence and the port was safe.
Lord Clarke briefly alluded to owners’ case
that Kashima port authority had failed to
carry out appropriate risk assessments
and to put in place a proper safety system
to deal with the risk of the two types
of weather conditions occurring at the
same time, something which perhaps we
might expect to be a feature of a modern
port. Nevertheless, and this may be a
conclusion that provokes debate about
the “abnormal occurrence” test in the
modern world, he concluded
“this was one of those rare cases in which
the correct conclusion is that the casualty
was caused by an abnormal occurrence.”
Continued on page 4
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Clause 12 of the Barecon form provides
that the bareboat charterers will insure
the vessel at their expense but “in joint
names of the owners and charterers
as their interest may appear”. The
charterers argued this provided an
exclusive code in respect of insured
losses, so that the owners could not sue
the bareboat charterers to recover for
insured losses caused by a breach of
the safe port warranty. If that was right,
then the bareboat charterers had no
liability to pass down the charter chain.
The Supreme Court was split on this
issue, with Lords Clarke and Sumption
dissenting. In the majority’s view the
charterers were correct.
Clause 12 was intended to be
comprehensive as to the total loss of
the vessel. The insurance arrangements
provided a fund and the avoidance
of commercially unnecessary and
undesirable disputes between the
co-insureds.
The minority’s view was based on the
consideration that Clause 12 did not
expressly remove the owners’ right to
claim against the bareboat charterers
for breach of the safe port warranty and,
further, that the majority’s interpretation
would render that warranty meaningless
with regard to insured risks.

However, their Lordships hinted that
there could potentially have been other
ways for the bareboat charterers to
claim against time charterers e.g. (i)
on the basis that their possessory title
gave them a sufficient interest to claim
for the hull loss; or (ii) based on cases
where a contracting party has recovered
damages for loss of or damage to
property, when another person has
actually borne such loss or damage (see
e.g. the “ALBAZERO” [1977] AC 774).

Limitation
The charterers also argued that they
were entitled to limit any liability on their
part for breach of the safe port warranty
under the Merchant Shipping Act 1995,
which gave effect to the 1976 Limitation
Convention. Following a detailed
analysis of the 1976 Convention, the
Supreme Court dismissed this argument
on the basis that, although a charterer
could limit its liability, limitation did not
apply where the damage was to the very
vessel whose tonnage was being used
to calculated the limitation fund itself.

“”

The Co-Insurance Clause

although a charterer
could limit its liability,
limitation did not apply
where the damage
was to the very vessel
whose tonnage
was being used to
calculated the limitation
fund itself.
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ELECTRONIC RELEASE SYSTEMS AND THEFT OF CARGO:
MSC V GLENCORE [2017] EWCA CIV 365
Many modern ports have implemented systems whereby cargo can be released on the
input of electronic codes or otherwise using electronic technology in order to avoid the
inconvenience and delay associated with original paper documents. It follows that those
involved in such systems have to be alive to the risk of computer hacking and other
steps to steal information and secure release of the cargo.

Furthermore, it appeared that MSC had the power to revoke
or invalidate the codes and the terminal was operated for
MSC. Accordingly, MSC did not divest itself of all power to
control physical dealings with the goods.

The bill of lading stated that “an original bill of lading, duly
endorsed must be surrendered by the Merchant to the Carrier
(together with outstanding freight) in exchange for the Goods or
a Delivery Order”. Glencore duly presented the bill and paid the
necessary charges and MSC emailed Glencore’s local agents,
Steinweg, a release note containing the relevant pin codes.
When the haulier arrived at MSC’s terminal at Antwerp, it found
that two of the containers had already been collected. It appears
that the codes had been obtained by unknown computer hackers.
MSC submitted that the provision of the pin codes to Steinweg
itself amounted in law to delivery of possession of the goods.
The Court of Appeal rejected this argument. Whether delivery
of a means of access to goods constitutes delivery depends
on the context and terms of the contract in question. In the
present case the parties contemplated either actual delivery
against presentation of a bill of lading or in accordance with a
delivery order, and therefore delivery of the code did not, of itself,
constitute delivery.

“”

Glencore, as holder of a bill of lading covering three containers of
cobalt briquettes, claimed against the carrier MSC following the
theft of two of the containers at Antwerp after discharge. The port
operated an electronic release system whereby carriers provided,
against bills of lading, electronic pin codes to the receivers or their
agents and the port terminal. The codes would be presented to
the terminal to take possession of the goods, instead of the usual
delivery orders or release notes. The collecting driver had to enter
the pin codes manually to gain access to the terminal and collect
the containers.

Alternatively, MSC submitted that the release note containing
the pin codes was itself a delivery order for the purposes of
the bill of lading. Under an English law contract, a delivery
order should be regarded as having the same meaning as a
“ship’s delivery order” as defined in COGSA 1992, meaning
that it had to contain an undertaking by the carrier to deliver
the goods to the person identified in the order. The release
note with codes provided in the present case did no more
than instruct the terminal to deliver against the entry of pin
codes provided to Steinweg. MSC were, therefore, in breach
of their obligations under the bill of lading to produce a
document containing an undertaking to deliver in favour of
Glencore or Steinweg. A promise to deliver to whoever first
enters the right code is not the same as an undertaking to
deliver to Steinweg or Glencore.

It follows that those
involved in such
systems have to be
alive to the risk of
computer hacking and
other steps to steal
information and secure
release of the cargo.
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ESCALATED DEMURRAGE RATE CLAUSES UNDER EXAMINATION
The dispute in the “ZALIV BAIKAL” [2017] EWHC 1091 (Comm) concerned whether the
owners were entitled to claim demurrage under a voyage charter at an escalated rate,
together with the value of bunkers concerned, over a period of 64 days whilst the vessel
was waiting to discharge cargo at Rotterdam. The vessel arrived and tendered NOR, but
thereafter charterers failed to give any instructions for 64 days. This was for their own
commercial purposes.
The relevant terms of the charter were an
amended Clause 22 of the BPVOY4 form
and an additional Clause 11, which both
provided for uplifted rates of demurrage in
certain circumstances. Clause 11 provided:

Furthermore, no order to stop and wait was
ever given. In Mr Justice Cooke’s view:

The judge held that Clause 22 was
concerned with the giving of revised
voyage orders to divert the vessel to an
alternative port notwithstanding the prior
nomination of a load or discharge port,
and therefore had no application on the
facts of the present case. The parts of
Clause 22 in the standard BPVOY 4 form
which could have covered this scenario
(i.e. an order to stop and await further
orders) had been deleted.

“I cannot, however, accept…that a
passive failure to give orders falls within
the meaning of the wording used,
because what is clearly envisaged is an
instruction to stop and wait for further
orders or to delay arrival”.

Clause 11, however, gave a liberty to give
a positive order to the vessel to stop and
wait for orders and a period in excess of
5 days waiting time was to be considered
as storage, with increased rates of
demurrage payable. What was envisaged
in Clause 11 is an order made before the
vessel is in a position to give NOR. Once
NOR is given, the ordinary laytime and
demurrage regime applies.

This conclusion might be thought
somewhat impractical given that
charterers can choose whether or not
to give a positive order or remain silent,
and the effect of the two scenarios is the
same. The judge considered, however,
that the charter had instituted different
laytime and demurrage regimes for
different scenarios, and that the dividing
lines drawn by the parties, no matter how
arbitrary, should be respected. Given that
NOR had been tendered, which was an
act within the control of the owners, the
applicable regime was the ordinary load
and discharge port regime rather than
the Clause 11 regime. This meant that
demurrage was payable, but not at the
enhanced rates set out in Clause 11.

“”

“…Charterers shall have the liberty, at
any stage of the voyage, of instructing
the vessel to stop and wait for orders
FOR MAX 3 DAYS at a safe place…
In particular…Charterers shall be
entitled to instruct the vessel not to
tender NOR on arrival at or off any
port or place or to delay arriving at
any port or place until Charterers give
the order to do so. Time to count as
used laytime or time on demurrage, if
vessel is not demurrage. AND ALL THE
BUNKERS CONSUMED TO BE FOR
CHRTS ACCOUNT. AFTER FIRST 5
DAYS WAITING FOR ORDERS/DISCH
INSTRUCTIONS AT SEA VESSEL TO BE
CONSIDERED AS BEING USED FOR
STORAGE, AND, UNLESS OTHERWISE
AGREED, FOLLOWING INCREASE OF
DEMURRAGE RATE TO APPLY…”

The question was one of construction of
these clauses.

the charter had
instituted different
laytime and demurrage
regimes for different
scenarios, and that the
dividing lines drawn by
the parties, no matter
how arbitrary, should
be respected.
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AGGRIEVED SHAREHOLDERS AND SETTLEMENTS
In Latin American Investments Ltd v Maroil [2017] EWHC 1254 (Comm) Mr Justice Teare
issued and then continued a freezing injunction against the defendant shipping companies.
This had been applied for by shareholders unhappy about the terms of settlement
agreements entered into by the companies in question.

Disputes arose under the COA and were settled by the
defendants for some US$30m. However, the claimant contended
that the claims should not have been settled for less than
US$89m. The claimant also claimed that it had not received its
share of a sum paid under a Commission Agreement relating to
the settlement, amounting to US$10m. The first defendant had,
at the same time as the JVCs’ claims were being settled, settled
its own claim against PDVSA, giving rise to an allegation of
conflict of interest.
The claimant issued proceedings seeking payment of sums
to the JVCs, either by way of specific performance of various
obligations under Shareholder Agreements between the parties,
or by way of damages.
The difficult question was whether the claim fell foul of the
“reflective loss” principle. This rule means that a shareholder
cannot sue in respect of a diminution in the value of its
shareholding where that merely reflects the loss suffered by the
company: if a company suffers loss caused by a breach of duty
owed to it, only the company may sue. The shareholder can,
however, sue in certain circumstances. For example, where the
shareholder suffers a “separate and distinct” loss arising out of a
duty owed to the shareholder itself rather than the company.
The claimant had its own cause of action under the shareholders’
agreements, but the loss suffered by the claimant was reflective
of the JVC’s losses. The claimant nonetheless contended that
the reflective loss principle does not debar a shareholder with a
cause of action from seeking a remedy which requires property
or payments to be restored to the company itself (in this case,
specific performance requiring sums to be paid to the JVCs).

The reflective loss rule exists for a number of reasons. Principally
these are to respect the company’s autonomy; prevent prejudice
to the company’s creditors; and to ensure that a shareholder
does not receive compensation for a loss suffered by others.
Mr Justice Teare thought that there was a good arguable case
that both the remedies of specific performance and damages
sought would not contravene any of these principles because the
payments would be made to the JVCs.
This decision is interesting since there was no clear authority
either supporting or ruling against the claimant’s case. Because
at this stage it is only a question of whether or not an injunction
should be granted the matter was only decided on the basis of a
“good arguable case”. There has been no full trial of the point yet.
If upheld, though, at some future date this provides an interesting
route for shareholders who feel that the controlling interests
of a company have entered into unauthorised or illegitimate
settlement agreements.

“”

The claimant was one of three shareholders in joint venture
companies (“the JVCs”) which owned two VLCCs. The first
defendant was another of the shareholders and the second
defendant (“D2”) was the disponent owner of the VLCCs. D2 let
the vessels out to a company called PDVSA under contracts of
affreightment but D2’s rights under the COAs were assigned to
the JVCs.

The difficult question was
whether the claim fell foul of
the “reflective loss” principle.
This rule means that a
shareholder cannot sue in
respect of a diminution in the
value of its shareholding where
that merely reflects the loss
suffered by the company: if a
company suffers loss caused by
a breach of duty owed to it, only
the company may sue.
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