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1 THOMAS D. ROTH, SBN 2.08601 
LAWOFFICESOFTHOMASD. ROTH 

2 ONE MARKET, SPEAR TOWER, SUITE 3600 

3 
SAN FRANCISCO, CALIFORNIA 94105 
TELEPHONE: (415) 2.93-7684 

4 FACSIMILE: (415) 435-2.086 
Email: rothlavn@comcast.net 

5 
Attorney for Petitioner and Plaintiff 

6 FRIENDS OF OCEANO DUNES, INC. 

7 

8 

9 

SuPERIOR COURT OF CALIFORNIA 

IN AND FOR THE COUNTY OF SAN LUIS OBISPO 

10 
FRIENDS OF OCEANO DUNES, INC., a 

11 California not-for profit corporation, 

12 Petitioner and Plaintiff, 

13 vs. 
14 SAN LUIS OBISPO COUNTY 

AIR POLLUTION CONTROL DISTRICT, a 
15 local air pollution control district; the 

BOARD OF DIRECTORS OF THE SAN 
16 LUIS OBISPO COUNTY AIR POLLUTION 

CONTROL DISTRICT, the District's 
17 governing body; 

18 and 

19 
CALIFORNIA DEPARTMENT OF PARKS 

20 AND RECREATION, a department of the 
State of California, and DOES 1-50, 

21 inclusive; 

22 
Respondents and Defendants 

Case No.: 14CV-0514 

BY FAX 
FllUENDS OF OCEANO DUNES' 
FIRST AMENDED, VERIFIED 
PETITION FORA WlUT OF 
TRADITIONAL MANDAMUS (C.C.P. 
§ 1085), AND COMPLAINT FOR 
DECLARATORY AND INJlJNCfiVE 
RELIEF 

23 

24 

25 

26 COMES NOW Petitioner and Plaintiff Friends of Oceano Dunes, Inc. ("Friends") 

27 requesting this Court for a writ of traditional mandamus (C.C.P. § 1085), directed to 
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1 Respondents San Luis Obispo County Air Pollution Control District (the "District") and 

2 California Department of Parks and Recreation ("State Parks") pursuant to this Verified 

3 Petition for Writ and Complaint, ordering Respondents to set aside the March 26, 2014 

4 Consent Decree and the First Amendment to the Agreement Set Forth in the Proposed 

5 Consent Decree dated March 26, 2014 (collectively referred to as the "Agreement")' (A 

6 true and correct copy of the First Amendment to the Agreement Set Forth in the Proposed 

7 Consent Decree dated March 26, 2014," which includes the proposed Consent Decree as 

8 Ex. A, is attached hereto as Ex. 1) as exceeding the District's authority under state law to 

9 amend Rule 1001 without complying with statutorily required notice and comment 

10 procedures, and for other relief, as follows: 

11 The Pal·ties and Venue 

12 1. Petitioner and Plaintiff Friends is, and at all times mentioned in this Petition 

13 and Complaint, a California not-for-profit corporation, with its principal place of business 

14 in San Luis Obispo County. 

15 2. Friends was expressly created in 2001 to preserve, create and expand 

16 recreational uses, including off-highway vehicle recreation, at Oceano Dunes State 

17 Vehicular Recreation Area ("SVRA") located near Pismo Beach, California. A tme and 

18 correct copy of Friends' Articles of Incorporation is attached as Ex. 2 hereto. Friends is a 

19 voluntary, public watchdog organization which represents approximately 28,ooo 

20 members and users of Oceano Dunes SVRA, who routinely engage, have engaged and 

21 plan to continue to engage in motorized off-highway vehicle ("OHV") recreation, beach 

22 driving and beach camping at Oceano Dunes SVRA. Hundreds of members engage, have 

23 engaged and plan to continue to engage in motorized OHV recreation, beach driving and 

24 

25 1 The District and State Parks refer to these documents a "consent decree and 
amendment." However, the Court of Appeal denied the agencies' motion to enter the 26 "consent decree" and no other court has entered the decree. To counteract the agencies' 

27 "spin" that the agreement is a judicially enforceable "consent decree," this writ and 
complaint refers to the consent decree and amendment as the "Agreement." 
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1 beach camping at Oceano Dunes SVRA multiple times each year. Friends' watchdog role 

2 includes review and challenges to local, state and federal rules that have the effect of 

3 limiting or restricting recreational uses at Oceano Dunes, or that exceed the agency's 

4 authority under California law. 

5 g. Friends maintains the instant lawsuit for itself and as a representative ofits 

6 injured members, whom it is duly authorized to represent. 

7 4· To the extent that they are applicable, Friends has exhausted administrative 

8 remedies through participation in the rule-making process of Rule 1001, and through 

9 repeated oral and written requests, demands and submissions to State Parks and the 

10 District not to enter into the proposed consent decree at issue herein. To the extent that 

11 any of these efforts are considered deficient in any respect, Friends is other~ovise excused 

12 from any exhaustion requirements, the exhaustion requirements do not apply to the 

13 claims herein, inter alia, because the subject matter is a question of law and the action of 

14 the District and State Parks exceeds their respective authority under the law, it would 

15 have been futile to pursue such exhaustion of administrative remedies and/ or Friends is 

16 exempted by virtue of this public rights enforcement action and claims. 

17 5. Friends is beneficially interested within the meaning of CCP § 1086 and 

18 California law by virtue of its respective participation in the Rule 1001 administrative 

19 proceedings below, and by Friends and its officers and members' use and enjoyment of 

20 Oceano Dunes SVRA for the park's statutorily authorized purpose of recreational off-

21 highway vehicle use and state-authorized and sanctioned recreational vehicle beach 

22 camping. Since Friends' Articles of Incorporation define its very purpose as preserving 

23 and expanding recreational oppottunities at Oceano Dunes, its interests would be directly 

24 affected by any restriction of OHV recreation or by closure of the SVRA. Friends and its 

25 members will be directly and adversely impacted and irreparably harmed by the District's 

26 and State Parks' adoption of a proposed consent decree, agreement or contract that 

27 amends, changes or modifies District Rule 1001 in violation of state law and air quality 
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1 statutes that require a public hearing, and a public notice and comment period. 

2 Petitioner Friends and its members are beneficially interested in the issuance of the VITrit 

3 because as historical, on-going and future users of Oceano Dunes SVRA for OHV 

4 recreation and other recreation, beach driving and beach camping, and as a not-for-profit 

5 corporation specifically formed under the laws of the state of California to preserve, 

6 continue and expand OI-N recreation at Oceano Dunes, and whose membership includes 

7 taxpayers ofthe State of California and payers of special O}N registration fees and gas 

8 taxes paid into a special State of Califomia budget fund expressly established for the 

9 purpose of maintaining OHV and SVRA facilities within the State, Petitioners Friends and 

10 its members have an interest in ensuring: (1) that public officials and agencies do not 

11 unlawfully exceed their jurisdiction in adopting or attempting to impose standards Ol' 

12 rules that ultimately will or may restrict or prohibit said OHV recreation at Oceano 

13 Dunes SVRA; (2) that laws, regulations, and duties are executed and enforced uniformly, 

14 fairly, and as written; and (3) that public officials and agencies do not exceed their 

15 authority in adopting or amending rules without a mandatory public hearing and public 

16 notice and comment. Fl.niher, the trial court already has ruled in San Luis Obispo 

17 Superior Court Case No. CV120013 that Friends has standing to challenge Rule 1001. 

18 That standing is easily extended to a challenge to a proposed consent decree or agreement 

19 to amend Rule 1001. In fact, the District sought to have Friends' objection to the 

20 proposed consent decree before the Court of Appeal thrown out based on the argument 

21 that Friends has no standing to challenge the proposed consent decree and the Court of 

22 Appeal rejected the District's argument in its July 30, 2014 ruling. 

23 6. Altel'llatively, Petitioner Friends and its members are citizens seeking to 

24 enforce public rights and the object of this mandamus is to enforce a public duty. 

25 Friends and its members have "citizen standing" or "public interest standing" to bring the 

26 writ petition under the "public interest exception" to the beneficial interest requirement. 

27 The public interest exception applies where the question involves a public right and the 
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1 objective of the action is to enforce a public duty. Amending Rule 1001 in the govemment 

2 chambers without complying with the statutorily required public vetting process 

3 interferes with the fundamental vested rights of State Parks' long-standing and continued 

4 operation of Oceano Dunes SVRA. Friends has an interest in having this public duty (to 

5 follow the requirements of state law mandating a public hearing and process for changes 

6 to an agency rule), enforced. This litigation, if successful, will result in enforcement of 

7 important rights affecting the public interest and benefiting all users of Oceano Dunes 

8 SVRA. 

9 7· Friends has no plain, speedy or adequate remedy at law. 

10 8. This action has been ftled and served within the applicable statute of 

11 limitations. 

12 9· Respondent and Defendant San Luis Obispo County Air Pollution Control 

13 District (the "District") is and has been established in California pursuant to Health and 

14 Safety Code§§ 40000- 41133 to adopt and enforce lawful rules regarding nonvehicular 

15 sources of pollution to achieve the state and federal ambient air quality standards in areas 

16 affected by emission sources under its jurisdiction. The District is and was the local 

17 agency which created and legislatively adopted Rule 1001, and then attempted to obtain 

18 judicial approval of a proposed consent decree to unlawfully amend Rule 1001. 

19 10. Respondent and Defendant Board of the District (the "Board") is the decision-

20 making body for the District and is responsible for adopting rules and regulations 

21 regarding nonvehicular sources of pollution in San Luis Obispo County. The District 

22 Board is comprised of 12 elected officials, representing each district of San Luis Obispo 

23 County and the incorporated cities. The Board voted in closed session to adopt the 

24 proposed consent decree and amendment at issue herein. 

25 11. Respondent and Defendant California Department of Parks and Recreation 

26 ("State Parks") is and has been the state department responsible for managing and 

27 operating Oceano Dunes SVRA. In that capacity, State Parks is purpmtedly subject to 
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1 Rule 1001, and would be purportedly responsible for ensuring that Oceano Dunes 

2 complies with Rule 1001. State Parks signed the Agreement executed with the District. 

3 Pursuant to the Agreement, on September 30, 2014, State Parks dismissed its appeal in 

4 Friends of Oceano Dunes v. Scm Luis Obispo Air Pollution Control District, Appeal Case 

5 No. B248814. (Agreement, Ex. 1 at ~ 1 (State Parks required to dismiss its appeal].) 

6 12. Petitioner and Plaintiff Friends and its members are adversely affected by the 

7 Agreement, which attempts to amend, change or modify District Rule 1001 concerning 

8 wind-blown dust from Oceano Dunes SVRA. On ,July 30, 2014, the Court of Appeal, 

9 Second District, Division Six, denied a motion by the District and State Parks to enter the 

10 proposed consent decree. Specifically, the Court of Appeal ruled "we deny the joint 

11 motion to dismiss and request for approval ofthe consent decree filed by respondent San 

12 Luis Obispo County Air Pollution District and real party-in-interest/appellant California 

13 Department of Parks and Recreation." 

14 13. Despite the Court of Appeal's rejection of the proposed consent decree, the 

15 District approved the Agreement in a closed session on or about September 24, 2014, 

16 without public review, and State Parks signed it shortly thereafter (September 26, 2014). 

17 Despite its title, the document is not a "consent decree" because it has not been adopted 

18 by or entered by any court. 

19 14. The Agreement is unlawful, inter alia, because it purports to amend, change or 

20 modify Rule 1001 and the District does not have the legal authority to modify, change or 

21 amend Rule 1001 through an agreement or contract and without a public hearing and the 

22 state-mandated public notice and comment period and process. 

23 15. The tr·ue names and capacities, whether individual, corporate, associate, or 

24 otherwise, of Does 1 through 50 are unknown to the Petitioner and Plaintiff, who 

25 therefore sue these defendantsjrespondentsjreal··parties-in-interest by fictitious names. 

26 Friends will amend this Petition/Complaint to show the Doe 

27 
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1 defendants/respondents/real-parties-in-interests' true names and capacities when 

2 ascertained. 

3 16. Pmsuant to Code of Civil Proeedure §§ 393 and 394(a), venue is proper in that 

4 the cause of actions arose and the Respondent District is located in San Luis Obispo 

5 County. Respondent State Paries also maintains an office in San Luis Obispo County. 

6 17. This Court has jurisdiction pursuant to C.C.P. §§ 1085, 1060, and 527(a). 

7 

8 Background on Oceano Dunes SVRA 

9 18. The area that is now Oceano Dunes SVRA has been a gathering point for OHV 

10 recreation for more than 100 years. By the early 1900s, as the automobile became 

11 popular, large automobile "meets" were organized, drawing thousands to watch races 

12 along the flat sandy beach "speedway" running from the City of Pismo Beach to Mussel 

13 Rock which is south of the Santa Maria River. By the 19508, stock car speed trials were 

14 approved by San Luis Obispo County and held on Oceano Dunes beach. Also in the 

15 1950s, the first "dune-buggy" was invented at Oceano Dunes, spawning the popular "off-

16 highway" vehicle phenomenon. Use ofthe area for off-road vehicle recreational activities 

17 has continued to grow during the past 30 years. 

18 19. In 1934, State Parlcs began acquiring the lands that would eventually become 

19 Pismo State Beach and Oceano Dunes SVRA. Additional acquisitions occurred in 1949, 

20 1951,1958-1964, and 1974· In the early 1970s, the California Legislature recognized the 

21 popularity of off-highway vehicles, recreational vehicles (RVs), and beach camping and 

22 adopted the Chappie··Z'berg Off-Highway Vehicle Act, along with the Off-Highway Gas 

23 Tax Act. The legislation fmther authorized the state to acquire and designate areas for 

24 the specific purpose of OHV recreation. 

25 20. Pursuant to this authority, State Paries assembled lands in the Pismo area to 

26 create what was then called the Pismo Dunes SVRA. The creation of the new SVRA "was 

27 the result of a compromise worked out between then [State Parks] Director William Mott 

28 
PETITION FOR WRIT/COMPLAINT -7 



1 and the environmental community to close the majority of vehicular beaches in San Luis 

2 Obispo County in exchange for creation of ... [the SVRA] specifically for vehicle 

3 recreation." Beaches in the north county were closed to vehides. State Parks established 

4 the area "to make available to the people opportunities for recreational use of off-road 

5 vehicles in a large area of unstabilized sand dunes exceptionally adapted to [OHV] 

6 recreational activity .... " 

7 21. State Parks applied for a permit for the SVRA from the California Coastal 

8 Commission, and, after a public hearing, the Commission on June 17, 1982 granted State 

9 Parks Permit No. 4-82-300 for Pismo Dunes SVRA. The permit recognized OHV 

10 recreational activity V>1thin the SVRA. The Coastal Commission authorized the 

11 establishment of three kiosks "for access control," as well as the construction of 35,000 

12 linear feet of fencing to cordon off 0 HV recreation from certain sensitive vegetated dunes 

13 and wetlands. 

14 22. In August 1982, shortly after the Coastal Commission granted the permit to 

15 State Parks, the California Legislature adopted the Off-Highway Motor Vehicle 

16 Recreation Act (the "SVRA Act"). The law declared a state policy of setting aside 

17 "effectively managed areas and adequate facilities for the use of off-highway vehicles .... " 

18 Pub. Res. Code§ 5090.02(b). The Legislature also tasked State Parks mth "making the 

19 fullest public use of the outdoor recreational opportunities [for off-highway motor 

20 vehicles] .... " Id., § 509043(a). 

21 23. The SVRAAct gave the OHV Division mthin State Parks broad powers to plan 

22 and administer SVRAs including the newly created Pismo Dunes. Pursuant to Pub. Res. 

23 Code§ 5090.32(a), State Parks has the duty and responsibility for "planning, acquisition, 

24 development, conservation, and restoration of lands" mthin SVRAs. Pub. Res. Code§§ 

25 5090.32(b), (d) and (h); and 5090.35(a), (b) and (c). Pismo Beach SVRA is today called 

26 Oceano Dunes SVRA. 

27 
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1 24. Oceano Dunes SVRA is unique in the California State Parks system. Its hard 

2 surface supports driving and recreational vehicle camping on the beach. It is the only 

3 remaining public beach along the entire 1,100 mile California coastline that legally 

4 permits the general public to drive on the beach in street legal vehicles. Approximately 5 

5 112 miles of beach and 1,500 acres of sand dunes are open to vehicular use at Oceano 

6 Dunes SVRA and adjoining Pismo State Beach. (Prior to the 1980s, most of the 

7 approximately 18,ooo acre Guadalupe-Nipomo Dunes Complex was available to 

8 vehicular use.) Oceano Dunes draws more visitors than any other park in the entire 

9 California State Park system - about 2 million visitors annually. It also generates 

10 hundreds of millions of dollars in economic activity annually within San Luis Obispo 

11 County, as well as significant fees for State Parks. State Parks, pursuant to its special 

12 statutory powers, its long-standing permit from the Coastal Commission, more than 40 

13 years of active and actual use for OHV recreational purposes, and millions of dollars in 

14 investment in the creation and on·going operation of the Oceano Dunes SVRA, has a 

15 fundamental and legally sanctioned vested right in the continued operation of the SVRA. 

16 

17 The Court of Appeal's Rejection of the Proposed Consent Decree and 

18 the Subsequent District and Parks Effort to Salvage the Agl•eement 

19 25. In April 2014, the District and State Parks filed a joint motion in the Court of 

20 Appeal in Friends of Oceano Dunes v. San Luis Obispo Air Pollution Control District, 

2 I Appeal Case No. B248814, requesting judicial approval of the proposed consent decree, 

22 dismissal of all appeals and remand to the trial court for continuing enforcement of the 

23 consent decree under C.C.P. § 664.6. 

24 26. The proposed consent decree purported to substantially amend District Rule 

25 1001 (the rule adopted by the District to address wind blown dust from Oceano Dunes 

26 SVRA) by: adding additional compliance standards (Proposed Consent Decree, Ex. l at 4 

27 ['ll ii]), establishing quarterly non-public meetings (id. at 4 ['If iii]), establislling annual 
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1 California Air Resomces Board ("CARB") review (id. at 4 [~ iv]), suspending (at least 

2 temporarily) the permit to operate requirement (id. at 4-5 [114]), imposing additional cost 

3 reimbursement obligations on State Parks (id. at 5), requiring the appointment of a 

4 Court-supervised Special Master with extensive duties (but no public input on the 

5 selection of the Master or the Master's review) (id. at 5 [11 sD, authorizing the Special 

6 Master to address not only the modified Rule 1001, but "any other is&ue related to 

7 [Oceano Dunes] SVRA under the [District's] authority" (id. at 6 [~ 6]), establishing an 

8 inter-governmental mediation dispute process (id. at 6-7), and creating on-going Court 

9 supervision (id. at 7-8). A true and correct copy of the final version of Rule 1001 adopted 

10 is attached as Ex. 3 hereto. 

11 27. Friends opposed this joint motion on the grounds that: (1) the proposed 

12 consent decree amends/modifies Rule 1001 without complying with the State-mandated 

13 public notice, hearing and rule-making requirements, and unlawfully sought to enlist the 

14 Court to impose the amendments to the rule through judicial fiat outside of the normal, 

15 legislative rule-making process; (2) Friends' appeal is not moot, or altematively, falls 

16 within one or more exceptions to the mootness doctrine; and (3) Friends has standing to 

17 bring its appeal. 

18 28. On July 30, 2014, the Court of Appeal denied Defendants' request for approval 

19 of the proposed consent decree and ordered State Parks to file its opening brief. 

20 29. Ignoring the Comt of Appeal's rejection of their proposed consent decree, the 

21 Respondents/Defendants now have purported to unilaterally approve the proposed 

22 consent decree rejected by the Comt of Appeal and to add amendments pursuant to the 

23 First Amendment to the consent decree. (Ex. 1 at 1.) Respondents/Defendants are 

24 "desirous ofresolving all disputes between them and continuing with the agreements and 

25 dispute resolution process set forth in the proposed Consent Decree" rejected by the 

26 Court of Appeal. (Ex. 1 at 1.) The District and State Parks "agree that the terms and 

27 conditions of the Consent Decree, except as amended herein, shall continue in full force 
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1 and effect notwithstanding Paragraph 8 of the Consent Decree, which provides in part 

2 that: 'In the event that the Court of Appeal does not approve the Consent Decree and 

3 dismiss the appeal as to all the parties, this agreement shall have no fmther force and 

4 effect.'" (Id. at 2 [~ 4].) 

5 30. Quotations from the Agreement are misleading and confusing because the 

6 document references a "consent decree" oftentimes (id. at 1-4), but no such "consent 

7 decree" has been approved by any Court. 

8 31. No comi: could approve it or take jurisdiction under C.C.P. § 664.6 because 

9 that statute does not authorize a court to endorse or enforce a settlement agreement or 

10 stipulation that is illegal, contrary to public policy, or unjust. The Agreement at issue 

11 here seeks to change, amend or modify District Rule 1001 without a public hearing, 

12 statutmy notice or public input or comments process. Respondent/Defendant District 

13 can not amend Rule 1001 by either a proposed consent decree or any contract or 

14 agreement that has not been subjected to the statutorily required rule-making process for 

15 amending rull'.s promulgated by an air pollution control district. 

16 32. Defendants and Respondents the District and State Parks, after having their 

17 proposed consent decree rejected by the Court of Appeal, now have adopted the 

18 Agreement without judicial approval, which thus means that the Agreement is nothing 

19 more than an illegal amendment to Rule 1001 without public notice or a hearing. 

20 

21 The Agreement Is Unlawful Because It Purports to Amend Rule 1001 

22 ·without the Statutorily Mandated Public Notice, Heal'ing and 

23 Opportunity for Public Comments Required fol' a Rule-Making 

24 33. The District adopted Rule 1001- the rule at issue in this \-vrit- as part of a 

25 standard legislative rule-making, after substantial public comment and a full public 

26 hearing on the proposed rule. Friends then filed a challenge to Rule 1001, which was 

27 denied by the trial court. That led to an appeal, in which Friends contended that the 
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1 District lacked authority to require State Parks to obtain from the District a "permit to 

2 operate" Oceano Dunes SVRA. 

3 34· Immediately after Friends filed its opening brief with the Comt of Appeal, the 

4 District and State Parks obtained a stay in order to allow settlement talks. The Court 

5 ordered a stay but Friends (and all parties, including the public) were excluded entirely 

6 from the private, closed-door settlement talks between the two governmental agencies. As 

7 a result, the agencies negotiated a proposed consent decree that radically amends Rule 

8 1001 behind closed doors. 

9 35. Friends opposed the proposed consent decree before the Court of Appeal in 

10 patt because the decree constitutes an illegalrnle-making without public notice, hearing 

11 and comment. If the District wants to modify Rule 1001, it cannot do so through private, 

12 closed door meetings. It must respect and comply with the statutorily mandated public 

13 rule-making process. 

14 36. After the Comt of Appeal rejected the consent decree proposed by the District 

15 and State Parks, the Respondents/Defendants now seek to use the rejected consent 

16 decree and an amendment thereto (the Agreement) to amend Rule 1001, not with judicial 

17 blessing and process, but solely based on the Respondents/Defendants unilateral closed 

18 door "approval" of the documents. 

19 37. Neither the District, State Parks nor the Court has authority to promulgate, 

20 approve or issue a consent decree that amends an existing local regulation when the 

2 I proposed changes have not been vetted by public notice, hearing and comment. The 

22 Respondents/Defendants can not unilaterally amend Rule 1001 by simply executing a 

23 private settlement agreement or contract. "A district board shall not adopt, amend, or 

24 repeal any rule or regulation without first holding a public hearing thereon" with notice to 

25 the California Air Resources Board ("GARB") and the public so that ·t11e public can 

26 provide input and comments. Health & Safety Code§ 40725. Only after the District holds 

27 a public hearing that provides for public comments and participation may it amend the 
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regulation (Health and Safety Code, § 40726), and then only if it issues findings of 

2 "necessity, authority, clarity, consistency, nonduplication, and reference." I d., §§ 40727, 

3 40727.2, 40728.5, 40703. The District also is required to maintain a file with the 

4 regulation (as amended), and file the rule with CARB. §§ 40728, 40704. 

5 38. Even a court cannot approve and enter a proposed consent decree that 

6 effectively legislatively amends Rule 1001 because the court's power is limited to striking 

7 invalid provisions in legislative acts. Indeed, the Court of Appeal rejected the proposed 

8 consent decree proffered by the District and State Parks. 

9 

10 Background of Rule 1001 and Settlement Endeavors 

11 39. Petitioner Friends submitted detailed comments and fully participated in the 

12 rule-maldng process that resulted in the District's adoption of Rule 1001. 

13 40. In January 2012, Friends filed a Petition for Traditional Writ against the 

14 District in San Luis Obispo Superior Comt challenging the validity of Rule 1001 (Case No. 

15 CV 120013). Friends also named State Parl<s as a Real Party-in-Interest. 

16 41. On April19, 2013, the trial court issued a Ruling and Order Denying Petitions 

17 for Peremptory Writ of Mandate. 

18 42. In May 2013, Friends appealed the trial court's Ruling and Order to the 

19 Second Appellate District (Case No. B248814), arguing specifically that the District lacks 

20 authority to require a permit to operate Oceano Dunes SVRA. State Parks also appealed. 

21 43. On September 30, 2014, State Parks dismissed its appeal and the Court of 

22 Appeal issued a partial remittitur. 

23 44· Friends has undertaken many effmts to try to settle this matter. During the 

24 last several months, Friends has made several overtures to State Parks and the District in 

25 an effort to settle its concerns with the legality of a proposed "consent decree," which 

26 amends District Rule 1001 concerning dust emissions from Oceano Dune SVRA. After 

27 the Court of Appeal rejection of the consent decree, Friends made proposals to the 
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1 District and State Parks through State Parks. State Parks and/or the District have rejected 

2 these overtures. 

3 45· The rejection oHhese overtures shows that the District is not interested in 

4 discussing this matter further with Friends, and that settlement efforts are futile. Indeed, 

5 reports from State Parks and in the press make clear that the District has communicated 

6 repeatedly that it will never meet v.~th Friends to discuss ways to settle any issues. District 

7 Director Allen was quoted in an August 6, 2014 New Times newspaper article that the 

8 District "has no intention of working with Friends." 

9 46. Despite the open hostility ofthe District and apparent futility of making this 

10 additional request, on September 27, 2014, counsel for Petitioner Friends sent by email to 

11 cotmsels for the District and for State Parks a settlement demand in a good faith effort to 

12 resolve Friends' objections to the Agreement short of litigation. Friends stated that it 

13 remains open to settlement discussions prior to filing a lawsuit challenging the rule. As 

14 such, Friends renewed its request that State Parks and the District immediately set aside 

15 or suspend the proposed consent decree and amendment to the proposed consent decree 

16 or Agreement, and that the District staff sit down with Friends' representatives to discuss 

17 alternatives. On October 8, 2014, both the District and State Parks, in separate letters, 

18 rejected Friends' settlement demands. 

19 

20 

21 

22 

FIRST CAUSE OF A(..'TION 
(Petition for Writ of Traditional Mandate, C.C.P. § 1085) 

47· Petitioner and Plaintiff Friends repeats, realleges and incorporates herein by 

23 
reference, the allegations contained in paragraphs 1-46, inclusive, as though fully set 

forth. 
24 

25 
48. Respondents/Defendants can not unilaterally amend Rule 1001 by simply 

26 
executing a private settlement agreement or contract. "A district board shall not adopt, 

27 
amend, or repeal any rule or regulation without first holding a public hearing thereon" 
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1 with notice to CARB and the public so that the public can provide input and comments. 

2 Health & Safety Code § 40725. Only after the District holds a public hearing that provides 

3 for public comments and participation may it amend the regulation (id., § 40726), and 

4 then only if it issues findings of "necessity, authority, clarity, consistency, nonduplication, 

5 and reference." Id., §§ 40727, 40727.2, 40728.5, 40703. The District also is required to 

6 maintain a file with the regulation (as amended), and file the rule with CARB. §§ 40728, 

7 40704. These provisions reflect a statutory regime that embodies the public policy of 

8 encouraging public participation in matters of air quality regulation, which is a matter of 

9 public significance. 

10 49· The District and State Parks have exceeded. their respective authority and have 

11 violated the public hearing and notice and comment rule-making requirements described 

12 in paragraph 48 by entering into an agreement (the Agreement or proposed consent 

13 decree) that amends, changes and modifies District Rule 1001 as described herein 

14 without complying with said pnblic notice and hearing requirements. 

15 so. State Parks has exceeded its authority by purporting to enter into an 

16 agreement that amends, changes and modifies District Rule 1001 through the Agreement 

17 and as described herein without complying with said public notice and hearing 

18 requirements. State Parks does not have authority to establish rules or regulations or 

19 enter into agreements or contracts "inconsistent with law" and contrary to public policy. 

20 See, e.g., Pub. Res. Code§ 5003. Any such agreement is ultra vires, void and without 

21 force and effect, 

22 51. Friends has a beneficial interest as detailed in paragraph 5 above, or 

23 alternatively, falls within the citizen standing exception described in paragraph 6 above. 

24 52. Petitioner has performed all conditions precedent to the filing of this Petition 

25 and Complaint and otherwise exhausted all required and applicable administrative 

26 remedies, or is otherwise excused given that this is a challenge,to the authority of the 

2 7 District and State Parks or under the doctrine of futility. 
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1 53· Petitioner has no plain, speedy, and adequate remedy in the ordinary course of 

2 law, other than the relief sought in this petition. Absent intervention by this Court, the 

3 District will enforce, implement and apply the proposed consent decree or Agreement to 

4 the detriment of Petitioner Friends and its members as described above. No additional 

5 administrative appeal or other form of relief is available to prevent such an occurrence. 

6 Petitioner Friends has a clear, present and beneficial right to performance of the public 

7 business in accordance with the standards S(";t forth herein. 

8 

9 

10 

11 

SECOND CAUSE OF ACTION 
(Declaratory Relief) 

54. Petitioner and Plaintiff Friends repeats, realleges and incorporates herein by 

12 reference, the allegations contained in paragraphs 1-53, inclusive, as though fully set 

13 forth. 

14 55. An actual controversy has arisen and now exists between Petitioner and 

15 Plaintiff Friends and Respondents and Defendants the District and State Parks 

l6 concerning the lawful process to amend Rule 1001, and the authority ofthose 

17 governmental agencies to amend, change and modify District Rule 1001 through the 

18 Agreement and as described herein without complying v.cith said public notice and 

19 hearing requirements. Any such agreement is ultra vires, void and without force and 

20 effect. The Respondents/Defendants can not unilaterally amend Rule 1001 by simply 

21 executing a private settlement agreement or contract. "A district board shall not adopt, 

22 amend, or repeal any rule or regulation without first holding a public hearing thereon" 

23 with notice to CARB and the public so that the public can provide input and comments. 

24 Health & Safety Code § 40725. Only after the District holds a public hearing that provides 

25 for public comments and participation may it amend the regulation (id., § 40726), and 

26 then only if it issues findings of "necessity, authority, clarity, consistency, nonduplication, 

27 and reference." Id., §§ 40727, 40727.2, 40728.5, 40703. The District also is required to 
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1 maintain a file with the regulation (as amended), and file the rule with CARE.§§ 40728, 

2 40704. State Parks does not have authority to establish rules or regulations or enter into 

3 agreements or contracts "inconsistent with law," and contrary to public policy. See, e.g., 

4 Pub. Res. Code § 5003. The District and State Parks exceed their respective authority by 

5 purporting to enter into the Agreement when these state law requirements have not been 

6 met. 

7 56. Petitioner and Plaintiff Friends desires a judicial determination of said rights 

8 and duties under these provisions of the Health and Safety Code, and a declaration as to 

9 the validity or invalidity of the District's compliance with these provisions, and its own 

1 0 regulations, as well as the authority of State Parks to enter into such an agreement. 

11 57· A judicial declaration is necessary and appropriate at this time under the 

1.2 drcumstances in order that Petitioner and Plaintiff may ascertain the legitimacy and 

13 lawfulness of the Respondents/Defendants' adoption of the Agreement which amends, 

14 changes and modifies Rule 1001. 

15 

16 
THIRD CAUSE OF ACTION 

17 (Injunctive Relief) 

18 58. Petitioner and Plaintiff Friends repeats, realleges and incorporates herein by 

19 reference, the allegations contained in paragraphs 1-57, inClusive, as though fully set 

20 forth. 

21 59· Injunctive relief is available against an official governmental action that is 

22 unlawful or in excess of its authority. 

23 6o. Plaintiffs and Petitioner Friends possesses no speedy, adequate remedy at law, 

24 and will suffer irreparable and permanent injuries if the District and State Paries follow an 

25 Agreement that amends, changes or modifies District Rule 1001 without a public hearing 

26 or notice and public comment. 

27 
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1 61. A stay, and preliminary and permanent injunction, should be issued 

2 restraining the Respondent governmental agencies from enforcing, attempting to enforce, 

3 abiding by or implementing in any way the Agreement (proposed consent decree and 

4 amendment thereto) since the Agreement exceeds the authority of each of these agencies. 

5 

6 

7 PRAYER FOR REL:m!F 

8 WHEREFORE, the Petitioner and Plaintiff Friends respectfully prays for relief as 

9 foJIOVI'S; 

10 1. That the Court issue a writ of traditional mandate under CCP § 1085 ordering 

11 Respondents/Defendants the District and State Paries to set aside or vacate the 

12 Agreement. 

13 2. That the Court issue a declaratory judgment against Respondents/Defendants 

14 the District and State Parks declaring and finding that the Agreement exceeds the 

15 District's authority under Health and Safety Code§§ 40725, 40726, 40727, 40727.2, 

16 40728.5, 40703, 40728, and 40704, as well as State Parks' authority under the law. 

17 3. That the Court enjoin the District and State Parks from enforcing, attempting to 

18 enforce, abiding by or implementing in any way the Agreement (proposed consent decree 

19 and amendment thereto). 

20 4· That the Court award costs of suit to Petitioner and Plaintiff Fdends. 

21 5. That the Court award attorneys' fees to Petitioner and Plaintiff Fl:iends, 

22 pursuant to C.C.P. § 1021.5, the equitable private attorney general doctrine, and state law. 

23 6. For any other equitable or legal relief that the Court deems just and proper. 

24 

25 

26 

27 
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