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ACQUIRED RIGHTS AND 
LEGITIMATE EXPECTATIONS

OF FORMER HOLDERS OF THE RIGHT TO USE THE MARITIME DOMAIN 
WITH UNLIMITED DURATION AND DURATION LIMITED “AS LONG AS 

THE BUSINESS ACTIVITY IS PERFORMED”

The aim of this paper is to examine whether the former holders of the right of permanent and indefinite use of 
the maritime domain, which was later converted into a time-limited concession, suffered an infringement of 
their acquired rights, and whether their expectations according to which the right of use of the maritime do-
main was to remain unlimited after conversion (and privatisation) can be considered legitimate expectations. 
The paper will also answer the question of whether shareholders and acquirers of shares in such companies 
suffered an infringement of their constitutionally guaranteed rights regarding the equality of undertakings 
in the market and protection of rights acquired by capital investment that cannot be undermined by a law or 
another legal act (Article 49 (2) and (4) of the Constitution of the Republic of Croatia) as well as their constitu-
tionally guaranteed right of ownership (Article 48 (1) of the Constitution).

The paper uses the documentation of the former socially-owned enterprise Ilirija, which was converted into 
the joint-stock company Ilirija d.d. in the course of conversion of socially-owned enterprises and which was 
the holder of three rights of permanent use of the maritime domain – one regarding an area outside the port 
and two for the purpose of construction of special purpose ports. In the course of conversion, investments 
made in the facilities within the borders of the maritime domain in question were entered into the share cap-
ital, after which the rights of use were replaced by time-limited rights based on a concession.
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Acquired rights and legitimate expectations of former holders of the right of use of the maritime domain for an indefinite period
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Acquired rights and legitimate expectations of former holders of the right of use of the maritime domain for an indefinite period

1	 Introductory remarks
	 Maritime domain, particularly its coastal part, which makes up almost a third of the Republic of Croatia’s 
surface, has always been attractive for a number of economic activities. A large number of economically ex-
ploited facilities were built and used at the time when the Act on Maritime and Water Domain, Ports and Piers1 
was in force, according to which maritime domain was under the regime of common property under general use.
	 The facilities were built for various purposes, often for tourist purposes, by socially-owned enterprises that 
received the right to use the maritime domain from the municipal assemblies, sometimes for a limited term, and 
sometimes without a time limit. Socially-owned enterprises, which were the holders of the right to use the mar-
itime domain, invested in the maritime domain and then economically exploited the refined maritime domain.
	 The paper analyses the provisions of the AMWDPP on the legal status of the maritime domain and the 
possibilities of its exploitation based on the right to use the maritime domain in the out-of-port area and in 
the area of special ports, while the legal regime of ports open to public traffic is not the subject of the anal-
ysis. In particular, the legal nature of the right to use + the maritime domain and its duration are analysed. 
These aspects of the right to use the maritime domain are important for understanding the consequences of 
transformation of socially-owned enterprises that had their property, among other locations, on the maritime 
domain, as well as for the consequences of transformation of the right to use the maritime domain into a con-
cession right, and thus for discussion of the acquired rights and legitimate expectations of former holders of 
the right to use the maritime domain.
	 After the independence of the Republic of Croatia, all socially-owned enterprises, including those that 
were holders of the right to use the maritime domain, went through the process of transformation of social-
ly-owned enterprises into companies with a specific owner. The paper describes the process of transforma-
tion of such socially-owned enterprises and indicates (certain) doubts that have arisen from this process. As a 
matter of fact, due to the lack of specific provisions that would apply to the transformation of socially-owned 
enterprises that performed all or part of their economic activity on the maritime domain, these enterprises 
were transformed by applying a general transformation regulation - the-Act on the Transformation of Social-
ly-owned Enterprises.2 In addition to the status transformation of the enterprises, the transformation also 
resulted in the transformation of the right of governance, the right to use and the right to disposal of former 
social legal persons into the right of ownership of the successor company. The inability of maritime domain 
properties to become the subject to ownership and other rights in rem led the Croatian Privatisation Fund to 
carry out these transformation transformations in a way that, as a rule, the value of social capital included the 
assessed investments in buildings that were built on the maritime domain.
	 The value of the right to use the maritime domain itself (which was sometimes intentionally and some-
times out of ignorance confused with the para-property right to use which turned into the right of ownership), 
and which continues to exist as an obligation and as a legal basis for using the maritime domain, was neither 
assessed nor was the duration of that right taken into account. 
	 Following the conducted transformation procedures (in some cases even the privatisation process) the 
legislator enacted the Maritime Code3 and the Seaports Act4 used to govern the process of transformation/
replacement of the right to use the maritime domain into a time limited concession to the maritime domain 
or the port area. In the out-of-port area, all rights to use the maritime domain, regardless of the provision on 
its duration - even when granted for an unlimited period, were transformed into a concession that was time 
limited to a period of up to 12 years. Research conducted on entities that invested their resources in the con-
struction of nautical tourism ports and for which purpose these investments were assessed and included in 
the value of the social capital of the enterprise which was transformed under the provisions of the Act on the 
Transformation of Socially-owned Enterprises (ATSOEs) and entered in the share capital of the social enter-

1	 OG, Nos. 19/74, 24/74, 39/74, 39/75, 17/77, 18/81 (hereinafter referred to as: AMWDPP).
2	 OG, Nos. 19/91, 26/91, 45/92, 83/92, 84/92, 18/93, 94/93, 2/94, 9/95, 42/95, 21/96, 118/99, 99/03, 145/10 (hereinafter referred 

to as: ATSOEs). In addition to APSE, as a general transformation regulation, the transformation of certain legal entities also 
took place according to the provisions of special regulations.

3	 OG, Nos. 17/94, 74/94, 43/96, 158/03, 181/04 (hereinafter referred to as: MC/94).
4	 OG, Nos. 108/95, 6/96, 137/99, 97/00, and 58/03 (hereinafter referred to as: SA).
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Acquired rights and legitimate expectations of former holders of the right of use of the maritime domain for an indefinite period

prise’s successor company and whose rights to the maritime domain were later transformed to the conces-
sions, showed that they can be classified into three basic groups.5 The subject matter of the analysis in this 
paper are only those companies that had a valid decision on the right to use the maritime domain, in which no 
duration of use was determined, or those that had a permanent right to use the maritime domain (in the out-
of-port and port area of special ports). These companies were, in lieu of the right to use the maritime domain, 
granted a time-limited concession in ports of importance for the county for a term of up to 12 years, and in 
those of interest to the Republic of Croatia for a term of 32 years.
	 This paper is aimed at researching whether the rights acquired by former holders of permanent, time-unlimit-
ed right to use the maritime domain, whose right was converted into a time-limited concession, were violated 
and whether their expectations, that even after completed transformation (and privatisation) the right to use 
the maritime domain would remain time-unlimited, were legitimate expectations. The answer will also be 
given to the question as to whether shareholders’ and share transferees’ constitutionally guaranteed rights to 
equality of entrepreneurs in the market and protection of rights acquired by investing of capital, which may 
not be undermined by the law or any other legal regulation (Article 49, paragraphs 2 and 4 of the Constitution 
of the Republic of Croatia6), and ownership right guaranteed by the Constitution (Article 48, paragraph 1 of the 
Constitution) were violated in such companies.
	 The paper uses the documentation of the former socially-owned enterprise Ilirija, which was trans-
formed into the company Ilirija d.d. in the process of transformation of socially-owned enterprises, and which 
was the holder of three rights to permanent use of the maritime domain - one right in the out-of-port area and 
two for the construction of ports for special purposes. In the process of transformation, investments made 
in the facilities on the maritime domain were entered into the share capital followed by the transformation of 
the rights to use into the time-limited concession rights.

2	 Right to use the maritime domain according to the AMWDPP
	 The Act on Maritime and Water Domain, Ports and Piers entered into force in May 1974. The maritime 
domain legal regime and its use was well regulated in the second part entitled the Maritime Domain (Articles 
4-24 of the AMWDPP). Special provisions on the legal status of the maritime domain in ports and their use 
applied along with the general provisions referred to in the second part, were found in the third part of the 
act, entitled the Domestic Navigation Seaports (Articles 25-52 of the AMWDPP). Special ports (marina, sports 
port, fishing port, industrial port, etc.) were governed by Articles 42-45 of the AMWDPP.
	 The Act stipulated that the maritime domain was a domain in common property under general use on which 
the right to ownership and other rights in rem could not be acquired “on any grounds” (Article 4, paragraphs 2 and 
4 of the AMWDPP). The maritime domain is managed by the municipality (Article 4, paragraph 3 of the AMWDPP) 
and therefore (when it is not under general use) it can only be used in accordance with the decision by the mu-
nicipal assembly, which must determine the manner, conditions and time of use of the maritime domain, an area 
of the maritime domain that is granted for use and the user’s authorisations (Article 5, paragraph 1 of the AM-
WDPP). A contract was concluded on the use of the maritime domain according to the decision by the Municipal 
Assembly (Article 5, paragraph 2 of the AMWDPP). The right to using the maritime domain was non-transferable 
to another legal or natural person (Article 14 of the AMWDPP). The user of the maritime domain could, based on 
a decision, become entitled to perform economic, sports or any other activity on the maritime domain (Article 6, 
paragraph 1 of the AMWDPP), while associated labour organisations, social legal entities and public authorities 
could be allowed to build a construction or any other facility that became a part of the maritime domain (Article 
6, paragraphs 1, 2 and 4 of the AMWDPP). The construction of facilities required from social legal persons to ob-
tain building permits followed by operating permits once their construction is completed. The Act prescribed a 

5	 For details regarding the division and legal position of individual groups of companies, see: Stanković, Gordan, Tuhtan 
Grgić, Iva, Consequences of including the value of investments in facilities on the maritime domain in determining the 
amount of share capital of the company in the process of transformation of a social enterprise into a capital company, The 
Legal Framework for the Ports of Nautical Tourism (ur. academician Barbić, Jakša), published by the Croatian Academy of 
Sciences and Arts, Zagreb, 2018., pp. 108-121.

6	 Constitution of the Republic of Croatia, OG, Nos. 56/90, 135/97, 113/00,28/01, 76/10, 5/14 (hereinafter referred to as: the 
Constitution or the Constitution of the RoC).
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number of reasons for the termination of the right to use (Article 15 of the AMWDPP), and one of the reasons why 
the municipal assembly had the opportunity to deny further use of the maritime domain is precisely the case 
when the user fails to build a construction, sports or any other facility within the agreed deadline, or fails to bring 
it to its intended purpose within the stipulated period (Article 17 of the AMWDPP).

	 2.1	 Legal nature of the right to use the maritime domain according 
		  to the AMWDPP
	 In spite of the explicit provision of the AMWDPP suggesting that the ownership right and other rights 
in rem to the maritime domain cannot be acquired “on any grounds” (Article 4, paragraph 4 of the AMWDPP), 
in theory and practice there were some other interpretations that right to use para-in rem can be acquired. 
These interpretations also relied on this Act, i.e. its provisions in Article 4, paragraph 5, Article 7, paragraph 1, 
Article 35, and Article 88 and Article 10, paragraph 2, and Articles 242 and 243 of the Associated Labour Act.7

	 2.1.1  Legal nature of the right to use the maritime domain in out-of-port area
	 The provision of Article 4, paragraph 5 of the AMWDPP stipulated “exceptionally, the maritime domain 
may be given for use under the provisions of this or another act.” The cited provision was interpreted in theory 
and practice in two manners. According to one interpretation, it stipulated an exception to the prohibition of 
acquisition of in rem rights and allowed acquisition of the right of use, as a “new and independent in rem right8 
in accordance with other acts (as indicated by the provision itself).
	 Considering that the rights of social and legal persons to common property were in question, these could 
only refer to the right of governance, the right of disposal and the right of use. According to the second interpre-
tation, this provision was an exception to the rule that the maritime domain is a domain under general use, i.e. 
it provided for the possibility that it could exceptionally be given for use, which is of a mandatory legal nature.9

	 The interpretation suggesting that this is a right to use para-in rem also relied on the provision of Article 
7, paragraph 1 of the AMWDPP, according to which an associated labour organisation and any other social and 
legal entity and public authority had rights to the constructed facility on the maritime domain (port, jetties, 
embankment and canal connected to the sea) as stipulated by this Act and rights stipulated by the constitu-
tion and other acts. The authors, who considered that this was a right to use para-in rem invoked the Associ-
ated Labour Act (ALA) which was adopted two years later. 
	 The provision that supported the claim that this is a right to use (para)in rem is also the provision of Article 
88 of the AMWDPP, contained in the Transitional and Final Provisions, according to which municipal attorneys 
were given the power to initiate expropriation proceedings “the right of ownership or other right in rem, except 
for the right of use” which suggested that the right to use as a law (para)in rem can exist on the maritime domain.
	 In practice, these provisions were criticized as contradictory and unclear, however, the prevailing view was 
that the disputable provisions of the AMWDPP (particularly Article 7) should be interpreted in accordance with the 
fundamental provisions of the ALA, i.e. that all facilities on the maritime domain that were built or obtained for use 
by the organisations of associated labour, social legal persons and public authorities shall be treated as fixed as-
sets to which these persons have the right of disposal in accordance with the provision of Article 243 of the ALA.10

7	 OJ of SFRY, Nos. 53/76, 57/83, 85/87, 6/88, 77/88, 40/89, 60/89, OG, No. 53/91 (hereinafter referred to as: ALA). 
8	 The Maritime Domain and Seaports Act, Commentary: Stevanović, Božidar, Rijeka, 1975, p. 4. Such a stand was also taken 

by the Port of Rijeka, which was a co-author of the Draft Bill. For more information on doubts, see: Frković, Snježana, 
Raspolaganje objektima na pomorskom dobru, prije i sada, Godišnjak 9, Aktualnosti hrvatskog zakonodavstva i pravne 
prakse /Disposal of Facilities on the Maritime Domain, Then and Now, Yearbook 9, Current Issues of Croatian Legislation 
and Legal Practice/, Organizator, Zagreb, 2002, p. 291.

9	 In this regard, the position of the Administrative Court of the Republic of Croatia was given in Remarks regarding the re-
quired amendments to the AMWDPP, October 1981. See in: Frković, Snježana, Acquired Rights to the Maritime Domain, in: 
Nekretnine kao objekti imovinskih prava /Real Estate as Facilities of Rights in Rem/ (General editor Jelčić, O.), , Official 
Gazette, Zagreb, June 2004, p. 135. On arguments for the both interpretations see: Stanković, G., Tuhtan Grgić, I., op. cit., 
pp. 98-100 and literature cited therein.

10	 According to Frković, such a view was expressed by the Republic Committee for Maritime Affairs, Transport and Communi-
cations in its statement made in February 1982. Frković, S., Raspolaganje… /Disposal of.../, op. cit., p. 295.



10

Acquired rights and legitimate expectations of former holders of the right of use of the maritime domain for an indefinite period

	 2.1.2  Right to use in special ports
	 In addition to the above arguments supporting the claim that associated labour organisations, social and 
legal entities and public authorities on the maritime domain could acquire a right to use para-in rem, support-
ers of this interpretation had additional arguments to argue that the right to use the maritime domain in the 
port area has a legal nature in rem.
	 They primarily emphasized the provision of Article 35, paragraph 2 of the AMWDPP which gave the port 
users (open to public traffic) the “pre-emptive right” to facilities located in the port area. Thus, specific legal 
transactions were allowed in the port area for the facilities that were legally separated from the land.11 In theo-
ry, the opinion was given suggesting that the pre-emptive right applied not only to ports open to public traffic, 
but also to special ports, and to facilities in the out-of-port area, but without restricting the pre-emptive right 
in favour of a certain entity.12

	 The position suggesting that the right to use the maritime domain in the area of ports has legal character 
in rem was additionally supported by referring to the provisions of Article 33, paragraph 3 and Article 45 of 
the AMWDPP, which prohibited port users from transferring and disposing the right to use only in respect to 
operational shores and jetties, while according to argumentum a contrario, they could dispose of the right to 
use in other parts of the port.
	 Although all of the above provisions were criticized by the both legal theory and practice as contradicto-
ry and vague, the arguments suggesting that this is a right to use para-in rem in the field of ports were even 
stronger. In accordance with the interpretations of the scope of the provisions of the AMWDPP accepted 
in practice, the facilities built on the maritime domain, not only in public transport ports, but also in spe-
cial ports, even in the out-of-port area, were managed as fixed assets of socially-owned enterprises. This 
practice will later be crucial for the implementation of the transformation of socially-owned enterprises that 
operated on the maritime domain, as well as the basis of numerous illegal registrations resulting from the 
transformation of the right to use (i.e. the right to use the maritime domain) into the right of ownership (for 
transformation see below section 4).13

	 2.2	 Duration of right to use the maritime domain according to the AMWDPP

	 2.2.1  Duration of the right to use the maritime domain in out-of-port area
	 According to Article 5 of the AMWDPP one of the essential elements of the decision on granting the mar-
itime domain for use is the provision which stipulates the duration of using the maritime domain. Neither the 
Act nor any subordinated legislation contained provisions on the criteria on the basis of which the municipal 
assembly would determine the duration of the right to use the maritime domain. In practice, the decisions of 
municipal assemblies determined the term or duration in a different way - sometimes for a certain number of 
years, and sometimes they granted a holder of the right to use the maritime domain a permanent right to use 
or a permanent right to use as long as the user performs its business activity.14

11	 Vukmanović, Dubravka, Transformation and Privatisation of the Maritime Domain, in : Maritime Domain, Inženjerski biro, 
Zagreb, 2005, p. 119.

12	 See: Frković, Snježana, Overview of Open Issues in Relation to Maritime Domain, in: Uloga i ovlasti državnog pravobran-
iteljstva glede određenih nekretnina u vlasništvu RH i općih dobara uz osvrt na neke obveznopravne odnose /The role and 
powers of the State Attorney’s Office regarding certain real estate owned by the Republic of Croatia and public domains 
with reference to some obligatory legal relations/, Inženjerski biro, Zagreb, 2000, p. 8. Bolanča believes that only associat-
ed labour organisations as users of the port open to public transport could use the operational shore, jetties and other port 
facilities had the right of use which was the right in rem derived from common property, while other cases of the right to 
use the maritime domain had a mandatory and legal character. This is the only right of use, as a specific right in rem, that 
could be contained on the maritime domain in accordance with the provision of Article 88 of the AMWDPP. So: Bolanča, 
Dragan, Problem stvarnih prava na pomorskom dobru /The Rights in rem Issues on the Maritime Domain/ (bitne novine 
hrvatskog pomorskog zakonodavstva) (essential news of the Croatian maritime law/, PPP, year 54 (2015), 169, pp. 333-335.

13	 Frković, S., Stečena prava... /Acquired rights…/ op. cit., p. 139.
14	 For example, the Decision on granting the right to use the maritime domain for the purpose of building an outdoor swimming 

pool, according to which HRO Ilirija from Biograd na Moru was granted the right to use the maritime domain “for permanent use” 
(item 1 of the Decision, Decision by the Municipality Assembly Biograd na Moru, Number: Up/I-C3-2-1996/1986 of 10 October 1986).
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	 Here, the question can be raised as to whether the decision by the municipal assembly granting an unlim-
ited right to use the maritime domain was made in accordance with the AMWDPP. Under a narrower interpre-
tation of the provision of Article 5 of the AMWDPP, it is concluded that granting the right to use the maritime 
domain in the out-of-port area for an unlimited period of time was not in compliance with the AMWDPP. 

	 The narrow interpretation of provision of Article 5 of the AMWDPP supports the argument suggesting 
that the maritime domain is the property for general use and that the granting the maritime domain for use is 
an exception and exceptions should generally be interpreted restrictively. It is also worth noting that Article 
42 of the AMWDPP, which stipulates the essential elements of the decision on assigning the maritime domain 
for use for the purpose of building a special port, mentions no time period of using the right, so the question 
is why the legislator would explicitly prescribe it in Article 5 of the AMWDPP if it had not wished to give it the 
significance of a time limit.

	 The broad interpretation of the provision of Article 5 of the AMWDPP resulted in a positive answer to the 
question posed. The argument supporting this interpretation is that the provision on the permanent right to 
use the maritime domain is also a provision on the time of use of the maritime domain, which in this case is 
unlimited. Although such a broad interpretation may seem too extensive nowadays, it seems to be much more 
acceptable if we look at the provision of Article 5 of the AMWDPP in the time and social legal context within 
which the AMWDPP was adopted and applied, when the granting of (different) rights of use without a time 
limit was common. In addition, the interpretation of other provisions of the AMWDPP, which was conducive 
to the expansion of the significance of the provisions in favour of social legal persons, is certainly an argu-
ment in favour of a broader interpretation of the provision of Article 5 of the AMWDPP. Finally, even such a 
permanent right to use the maritime domain was subject to the application of Article 15 to 19 of the AMWDPP 
on the termination of the right to use and, in particular, on the deprivation of further right to use the maritime 
domain if required so by the general interest or the user of the maritime domain does not use the maritime 
domain in the manner or under the conditions or within the powers contained in the decision on granting the 
right to use pertaining to this domain; or fails to bring it to its intended purpose or fails to construct a facility 
that he was entitled to construct or fails to pay the outstanding fee for the use of the maritime domain within 
six months from the due date of the fee. 

	 The same question as to whether the decision by the municipal assembly is in accordance with the AMWDPP 
should be answered in the case when it grants a permanent right to use the maritime domain during the time of 
performing the business activity by the user. This permanent right to use is limited by the condition “as long as 
the user performs the activity”. Although, at first sight, this right to use differs from the unlimited permanent 
right of use, in fact there is no difference since both rights are subject to Articles 15 and 17 of the AMWDPP, and 
both are terminated by deprivation thereof in the event that the maritime domain is not used in accordance with 
the decision granting the right of use. The user of the maritime domain, that, due to general interest, was denied 
further use of that domain, was according to the Act entitled to reimbursement of expenses only for work and 
resources invested in maritime domain that the user became deprived of (Article 18 of the AMWDPP).15

	 It is the provision whose interpretation has not been found in practice and literature, so it remains doubt-
ful which of these interpretations should be accepted. However, this issue is raised more at a theoretical 
level. As a matter of fact, decisions on granting the right to use the maritime domain have become final and 
their potential non-compliance with the AMWDPP does not affect the rights acquired on the basis of such de-
cisions. As a matter of fact, the administrative decision as a final and non-changeable decision according to 
legal remedies is a necessary precondition for establishing legitimate expectations as to how an authorised 
person will be able to use the right contained therein.16

15	 Such provisions were also contained in Decisions and Contracts on the Right to use the maritime domain. For example 
in section 8 of the Decision of the Municipality Assembly Biograd na Moru on granting the right for permanent use of the 
maritime domain for the purpose of building the marina (Number: 01-717 / 1983 of 14 June 1983). Article of the Contract on 
giving the maritime domain for use for the purpose of building a special purpose port No. 03-2-329/1-1997 concluded on 10 
February 1977.

16	 Đerđa, Dario, Zaštita legitimnih očekivanja u upravnom pravu /Collection of legitimate expectations in the administrative 
law/, Zbornik Pravnog fakulteta Sveučilišta u Rijeci / Collection of papers of the Faculty of Law in Rijeka/, see 34, No. 1, p. 
100. This also clearly arises from the decision of the Constitutional Court of the Republic of Croatia, U-IIIB-1373/09 of 7 July 
2009, which states that the parties have a legitimate expectation based on reasonably justified confidence in the final and 
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	 2.2.2  Duration of the right to use the maritime domain in special ports
	 The provision on the time limit of the right to use the maritime domain for the construction of a special 
port was not a mandatory part of the Municipal Assembly’s decision on granting the maritime domain for use 
for the construction of a special port according to special provisions of the AMWDPP on special ports (see 
Articles 42-45 of the AMWDPP).

	 It is only prescribed that the decision must specify a certain area of such a port. The basic obligation of 
the port user is already prescribed by the law - it is obliged to maintain and use the port according to its pur-
pose and safe navigation requirements. However, it should be borne in mind that the general provisions on 
maritime domain subsidiarily apply to ports, so it could be interpreted that the decision on giving the maritime 
domain for use in a particular port must contain everything that is contained in the decision on giving the mar-
itime domain for use in the out-of-port area, unless otherwise specified in a special part of the law - hence the 
provision on the duration of using the maritime domain. In theory and practice, however, the prevailing view 
is that the provision on the duration of the right is not a mandatory part of the decision, so the right to use the 
maritime domain for the construction of a special port was not time limited to all socially-owned enterprises.17 
The literature points out that the time limit of the right to use the maritime domain can be determined not 
only by calendar, but it can also be determined by the condition in a way that a certain area can be used for the 
purposes of a nautical tourism port by the time the purpose of such maritime domain has changed. The pro-
vision of Article 65, paragraph 6 of the Seaports Act (SA), which governs the transformation of the right to use 
the maritime domain in special purpose ports with no time limit determined, confirms that granting the time 
unlimited right to use the maritime domain for special ports was legitimate (see infra 4.2).

	 There were uniform criteria neither for special purpose ports nor for the out-of-port area on the basis 
of which the municipal assemblies determined the duration of that right to use the maritime domain, i.e. it 
was not specified in which cases it was granted permanently. Therefore, when the duration of the right to use 
the maritime domain was determined, it was not (always) in correlation with the investments in the maritime 
domain and facilities built on it and depreciation of investments made.

3	 Transformation of socially-owned enterprises that had part 
	 of their assets on the maritime domain 
	 The 1990 Constitution of the Republic of Croatia includes the inviolability of ownership among the high-
est values of the constitutional order (Article 3). Ownership is guaranteed (Article 48 paragraph 1 of the Con-
stitution). Common property is not mentioned. From that moment, complex processes of transformation of 
socially-owned enterprises into companies with a known owner and the transformation of common property 
and the establishment of a new legal regime in rem based on individualistic and liberal principles begin. To 
implement this complex process of common property transformation, a number of regulations were enacted.

	 First of all, it is necessary to analyse how the transformation of socially-owned enterprises that had a 
part of their assets on the maritime domain was done, and how the right to use the maritime domain was 
treated in that process. This is necessary in order to determine whether the companies, that is, the persons 

non-appealable administrative deed, which constitutes the assets within the meaning of Article 1 of Protocol No. 1 to the 
Convention for the Protection of Human Rights and Fundamental Freedoms.

17	 According to the Decision of the Municipal Assembly of Biograd na Moru, No. 01-2068/3-1976 of 27 December 1976 granting 
the right to use the maritime domain for the construction of the sports port-marina “llirija”, based on which the Contract 
was concluded according to which “the maritime domain was assigned for an unlimited period of time, that is, as long as 
the Hotel Company “Ilirija” from Biograd na Moru temporarily engages in sports activities on this assigned maritime domain” 
(section 4 of the Contract).

	 The Municipality Assembly of Biograd na Moru made a Decision on granting the right for permanent use of the maritime 
domain according to which this right was granted to the Hotel Work Organisation (HWO) Ilirija for the purpose of building 
the marina. Section 8 read HWO Ilirija “as a user will use the assigned maritime domain for an unlimited period of time, i.e. 
as long as it engages in the economic activity on that domain, or until the occurrence of the circumstances provided for in 
Articles 15, 16, 17, 18 and 19 of the cited Act.” (Number 01-717/1983 of 14 June 1983).
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who becameshareholders or share transferees in companies that operated on the maritime domain in the 
process of transformation (and privatisation) had legitimate expectations that the permanent right to use the 
maritime domain, whose holder was a converted company, will be treated (protected) as an acquired right. 
	 The transformation of socially-owned enterprises into trade companies is governed by the Act on the 
Transformation of Socially-owned Enterprises. It is the act passed with an aim to convert companies with 
social capital into a joint stock company or a limited liability company with a known owner as a whole (Articles 
1 and 4 of the ATSOEs), whereby the newly formed company is the legal successor of the converted social 
enterprise which ceases to exist (Article 6, paragraph 2 of the ATSOEs).
	 The Act on Transformation of Socially-owned Enterprises did not contain any provision on the process 
of the transformation of socially-owned enterprises that had part of their assets on the maritime domain.18 
Unfortunately, neither the Croatian legislator understood the importance of doubts raised about the legal 
nature of right to use the maritime domain and the danger that the maritime domain poses (particularly in 
combination with the unresolved land registry position that the case law and the theory stressed out long be-
fore the independence of the Republic of Croatia) nor was there understanding for it in the AMWDPP, as a lex 
specialis, which at that time regulated the maritime domain issue, which at that time was not supplemented 
by special provisions on the transformation of such enterprises and the manner of valuation of the right to 
use the maritime domain, i.e. the investments made by the companies in the maritime domain. Vukmanović 
assessed the lack of special rules as surprising precisely because of the notorious discrepancy between the 
normative regulation and the factual situation and the existing rights of socially-owned enterprises on the 
maritime domain, and believed that such a situation certainly required intervention by the legislator either in 
a way to exclude the facilities from social capital that is converted or to exclude the application of ATSOEs to 
socially-owned enterprises that had assets on the maritime domain.19

	 It was only after most socially-owned enterprises that were users of special ports had already undergone 
the transformation process, the SA was enacted, which entered into force on 5 January 1996. It contains a 
special provision on the implementation of the transformation process for users of special-purpose ports. 
The SA referred to the application of ATSOEs, but only after the boundaries of the maritime domain had been 
previously determined in accordance with the applicable regulations (Article 66, paragraph 1 of the SA). How-
ever, this provision was adopted too late. In accordance with the obligation under ATSOEs to carry out the 
transformation by 30 June 1992 (Article 9 of ATSOEs), most socially-owned enterprises that were users of 
special ports carried out this process.20

	 The process of transformation was defined as the process of transformation of companies with social 
capital into a company with an owner determined for it (Article 1 of ATSOEs). Social capital was also defined 
by the law as the difference between the value of the company’s assets (total assets) and the value of the 
company liabilities, including the liabilities owed to legal and natural persons based on their permanent roles 
exercised in the enterprise (Article 2, paragraph 1 of ATSOEs).21

	 The Decision on assigning the maritime domain for permanent use adopted by the Municipal Assembly of Biograd na Moru 
on 23 June 1984, except as the title of the decision suggests, included no provision on the duration of the right to use the 
maritime domain on which the user was obliged to build a special purpose port. (Decision No: Up/I-03-2-2842/1984).

18	 However, the Decree on Changes and Amendments to ATSOEs (OG 45/92) amended Article 1, par. 4 and “legal entities es-
tablished according to special regulations” are exempted from the application of ATSOEs. Thus, the port socially-owned 
enterprises were excluded from the transformation, since these enterprises were established according to the AMWDPP. 
However, since special ports (nautical tourism ports, fishing ports, sports ports, etc.) were not established according to a 
special regulation, they remain in the field of application of ATSOEs.

19	 Vukmanović, D., op. cit., p. 121.
20	 The boundaries of the maritime domain were not established in all nautical tourism ports in which the transformation took 

place. For that reason, some authors believed that the transformations (and then privatisations) of ports conducted under 
ATSOEs before SA entered into force were illegal and should be annulled. See for instance: Hlača, Vinko, Morske luke u 
režimu pomorskog dobra i koncesije /Seaports in the regime of maritime domain and concessions/, in: Pomorsko dobro i 
koncesije /Maritime domain and concessions/ (ed. Matulović, M.), Faculty of Law of the University of Rijeka, Rijeka, 1995, 
pp. 43-60. It remains unclear how decisions were made in the disputable cases as which properties would be considered 
maritime domain and therefore not valued as part of the value of social capital. For the problems of expanding the port 
areas, see: Stanković, G., Tuhtan Grgić, 1., op. cit., pp. 111-116.

21	 Agricultural land that was confiscated from the owners after 15th May 1945 was removed from social capital. The social enter-
prise, i.e. its governing body, was allowed to decide whether the value of the apartments would enter the share capital or not.
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	 The Act further stipulated that socially-owned enterprises are obliged to provide the Croatian Privatisa-
tion Fund (hereinafter HFP or the Fund) with a decision on the transformation of the enterprise for approval, 
accompanied, inter alia, by the data and evidence on the right to use the real estate and a report on the val-
uation of the enterprise, which contains the carrying and assessed value of the enterprise (Article 11, para-
graphs 1 and 2 of ATSOEs).

	 In order for the transformation to take place, socially-owned enterprises were required to include all prop-
erty maintained in the assets of the enterprise in the valuation of the social capital. The status transformation 
of socially-owned enterprises also indirectly resulted in the transformation of the right of governance, use and 
disposal of social and legal persons on objects in common property into the right of ownership.22 However, the 
right to use the maritime domain could not be converted into the right of ownership. As a matter of fact, since 
the maritime domain could not be the subject of ownership right at the time of the transformation process, 
i.e. it was in a non-ownership regime (both according to the AMWDPP, and according to later MC / 94 and the 
SA), these rights could not be converted into the right of ownership, regardless of the fact that some rights of 
use were given a property and legal character. Confirmation of this paragraph can be found in the provision of 
Article 360 of the Act on Ownership and Other Rights In Rem,23 that provide for: The right of governance, i.e. 
use and disposal of objects in common property turned, based on the transformation of the holder of that right 
– into the right of ownership of the person who became the universal legal successor of the previous holder of 
the right of governance, use and disposal of that object, if this object can be the subject of ownership rights; 
unless otherwise provided by a special act. It was not otherwise provided by a special act.

	 Given that, according to the interpretation of the AMWDPP previously accepted in court practice, fa-
cilities built on the maritime domain were part of the fixed assets of a social enterprise and as such were 
maintained in the company’s assets, in practice the question arose as to how to deal with such facilities in 
the process of transformation. Although the Fund’s practice regarding the method of assessment of the mar-
itime domain and facilities built on it was different in the beginning, the practice of not including the value 
of land – maritime domain in assessment, but only the value of facilities, in a way to assess only the value of 
investment in the maritime domain, soon became well established.24 25 The Fund thus explained its position 
by using the results of the simulation of the transformation of a social enterprise that operated solely on the 
maritime domain and in which the value of the investment was not assessed, so the value of social capital was 

22	 There is a lot of literature on the process of transformation and privatisation. For a general overview of the transforma-
tion of socially-owned enterprises, see for example: Barbić, Jakša, Kopun, Vladimir, Parać, Zoran, Pretvorba društvenih 
poduzeća /Transformation of socially-owned enterprises/ (ur. Barbić, J.), Organizator i Consult Invest, Zagreb, 1992. For 
transformation of a social enterprise, please see; Simonetti, Petar, Pretvorba društvenog vlasništva na nekretninama /
Transformation of common property of the real estate/, Zbornik Pravnog fakulteta Sveučilišta u Rijeci /Collection of pa-
pers of the Faculty of Law in Rijeka/, 1998, 2, pp. 363-421. Gavella and Josipović think that the status transformation does 
not have in rem and legal effects See: Gavella, Nikola, Josipović, Tatjana, Pravni učinci pretvorbe društvenih poduzeća s 
osobitim osvrtom na njezine imovinskopravne učinke /Legal effects of transformation of socially-owned enterprises with 
a special focus on its property and legal effects/, in: Informator, Male stranice, no. 5106-5107, 5108. Particularly on trans-
formation (and privatisation) on the maritime domain: Frković, S., Prikaz otvorenih pitanja... /Presentation of open issues/, 
op. cit.; Vukmanović, D., op. cit.

23	 OG, Nos. 91/96, 68/98, 137/99, 22/00, 73/00, 114/01, 79/06, 141/06, 146/08, 38/09, 153/09, 90/10, 143/12, 152/14 (hereinafter 
referred to as: AO).

24	 The real properties were also included in the assets (of which some were actually, either wholly or partly, the maritime 
domain). There is no doubt that such real properties should not have been included in the value of social capital, although 
it occurred in some cases. In other cases, the value of facilities built on the maritime domain was included, while most 
often only the value of investments in facilities built on the maritime domain was assessed. For details on the reasons for 
the Croatian Privatisation Fund’s acceptance of the model for assessing the value of investments in maritime domain, see: 
Očitovanje Fonda Vladi Republike Hrvatske od 22. veljače 1995 /Statement made by the Fund of the Republic of Croatia 
of 22 February 1995/ Quotation according to: Vukmanović, D., op. cit., p. 122. See also Vukmanović, D., op. cit., p. 121-123.; 
Frković, S., Stečena prava... /Acquired rights…/, op. cit., pp. 166-167; Stanković, G., Tuhtan Grgić, I., op. cit., pp. 104-106.

25	 This is exactly the way, by assessing the investment in facilities built on the maritime domain on the basis of the right of 
use, and which was held by the social enterprise “ILIRIJA”, how the process of transformation of this enterprise was carried 
out. See the Decision by the Croatian Privatisation Fund on the records of real estate assessed and included in the value of 
the social capital in the process of transformation of a social enterprise, Class 943-01/96-01/1486, Protocol No.: 563-04- 
403/96-2 of 12 July 1996, corrected by the Conclusion of the Croatian Privatisation Fund, Class 943-01/96-01/1486, Protocol 
No.: 563-04-403/97-5 of 26th March 1997.
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low, even negative.26 In its statement to the Government, the Fund pointed out that the investments made by 
a company in the maritime domain was aimed at achieving a profit and that therefore the capital invested in 
this way forms a part of the company’s net operating assets, which is the basis for the issue of shares.27

	 Part of the theory pointed out that the Fund, in fact, had no other options, that is, it could neither delay 
nor “lightly prohibit” the transformation of socially-owned enterprises that had assets on the maritime do-
main if the request of such enterprises was duly and timely submitted.28 Therefore, the Fund’s actions were 
in theory characterized as acting that “was neither based on ATSOEs nor on the provisions of special regula-
tions, but is a practical way to solve this complex problem in a situation due to a lack of clear legal provisions 
on how to carry out transformation on the maritime domain.“29

	 The presented “practical way to solve this complex problem” later proved to be very unfair. It seems that 
it would be fairer to assess the investment by the value of the right to use the maritime domain, because 
only in this case it could be seen what the value of social capital is, i.e. the value of a company established 
by means of transformation. The significance and economic value of the right to use the maritime domain, 
therefore, the right to economically exploit the maritime domain refined by the construction of various types 
of buildings was not assessed at all, although it is a part of the social enterprise’s assets or its subjective right 
whose value can be indicated in cash and whose value largely depends on the value of the social capital. It is 
clear that the longer the right to use the maritime domain was used the higher its value was, i.e. that it was 
wrong to take into account only the value of the investment made in the maritime domain. This is particularly 
true for those companies with a short duration of the right of use. It should be noted, however, that at the time 
of granting the rights of use pertaining to the maritime property and at the time of performing the transfor-
mation of socially-owned enterprises (and even later, at the time of converting these rights into concession 
rights), the users of the maritime domain were convinced that the right to use (or later the right to conces-
sion) can be automatically extended and that by continuous using the maritime domain on which they had 
built the facilities, they would really continue to make profit – as this was properly claimed by the Fund, which 
was actually the goal of investing in the maritime domain.
	 The privatisation of a company, which took place after the process of transformation was completed, 
was performed on the basis of the estimated value of the company (Article 9, paragraph 11 of ATSOEs), i.e. 
shareholders and share transferees made decisions on capital investments based on the estimated value of 
the enterprise. The subject of further consideration is only those companies with the value of the investment 
made in the maritime domain brought into the assessed value of the social capital based on the permanent 
right to use the maritime domain or the permanent right to use the maritime domain as long as the business 
activity is performed.

4 	 Transformation of the right to use the maritime domain 
	 into concession
	 In the process of transformation of socially-owned enterprises, as explained above, the rights of use 
pertaining to the maritime domain were not specifically assessed and the transformation of socially-owned 
enterprises did not affect these rights.
	 They, as acquired rights, continued to exist with the content with which they were assigned (in some cas-
es they even continued to be used even though the period for which they were granted had expired). It is only 
after most of the transformations were completed that these rights were converted into concession rights.
	 Before analysing the provisions on the transformation of the rights of use pertaining to a maritime do-
main into a concession, we should remember that users of the maritime domain that were granted a perma-
nent, time unlimited right to use the maritime domain by the municipal authorities can be divided into two 

26	 Quot. according to: Frković, S., Stečena prava... /Acquired rights/, op. cit., p. 167
27	 Očitovanje Fonda Vladi Republike Hrvatske od 22. veljače 1995 /Statement made by the Fund of the Republic of Croatia of 

22 February 1995/. Quotation according to: Vukmanović, D., op. cit., p. 122,
28	 Vukmanović, D., op. cit., p. 121
29	 Vukmanović, D., op. cit., p. 123
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groups - those legal entities which were granted the right to use the maritime domain according to the pro-
vision of Article 5, paragraph 1 of the AMWDPP (right to use the maritime domain in the out-of-port area) and 
legal entities that were assigned the maritime domain for use “for the purpose of constructing a special port.” 
This division is important because the rights of use pertaining to the maritime domain were changed by two 
acts - one applied to the out-of-port area and the other applied to the port area. 

	 On 27 January 1994, the Croatian legislator passed MC /94, which entered into force on 22 March 1994. In 
Part 13 entitled Powers, Transitional and Final Provisions contains the provision of Article 1039, which provides 
for the process of replacing decisions on the right to use the maritime domain by decisions on concessions for 
the area of the maritime domain. A year and a half year later, on 13 December 1995, the SA was adopted, which 
in the Transitional and Final Provisions governs the process of transformation of the right to use the maritime 
domain into a concession in the port area. SA (Seaports Act) entered into force on 5 January 1996.

	 The dates of entry into force of these acts are the moments when a change was made in the legal regula-
tion of the use of the maritime domain, i.e. the port area. This is when the situation occurred where the hold-
ers of the right to use the maritime domain were holders of the right that could not be acquired by applying 
the new legal regimes because it no longer existed. In order to harmonize the existing rights to the maritime 
domain with the new legal regime, the legislator provided for the procedures of replacing the existing rights 
of use pertaining to the maritime domain by the concession rights. At that time, it seems that the legislator 
did not pay enough attention to the acquired rights and legitimate expectations of former users.

	 4.1	 Transformation of the right to use the maritime domain into 
		  concession in the out-of-port area
	 The replacement of the right to use the maritime domain (out-of-port) acquired according to the provi-
sions of the AMWDPP took place in compliance with the provision of Article 1039 of the MC/94.

	 The county maritime offices in whose territory the maritime domain was located were, in accordance 
with the above provision, obliged to publish the call to all users of the maritime domain three times in official 
gazettes and in important daily newspapers and in a notice posted in the municipalities in the area where 
the maritime domain was located, which had acquired the right under the AMWDPP to report the decision on 
assigning the maritime domain for use within a period of six months running from the date of the third adver-
tisement published in Narodne novine. The sanction for not responding to the call was the termination of the 
validity of such a decision, i.e. the termination of the legal basis for the use of the maritime domain (Article 
1039, paragraph 2 of the MC/94).

	 The concession grantor was obliged to replace the decision on granting the right to use the maritime 
domain by a decision and a contract on concession in accordance with the provisions of MC/94 to the holders 
of the right to use that simultaneously reported the existence of the right to use and provided evidence of 
granted right to use the maritime domain, its scope and legal grounds for acquisition.

	 Apart from the above provision, MC/94 contained no single provision that would stipulate the deci-
sion-making process on the transformation of the right to use the maritime domain into a right of concession 
on the maritime domain, so concession grantors made decisions by applying general provisions on granting 
concessions. The decision on concession had to contain the provisions on the area of the maritime domain 
that is granted for use and/or utilisation; the manner, conditions and time of use and/or utilisation of the 
maritime domain, the fee paid for the concession; authorisations of the concession grantor; the rights and 
obligations of the concession holder, including the obligation of maintaining and protecting the maritime 
domain (Article 60, paragraph 1 of the MC/94). In relation to the area of the maritime domain, the manner and 
conditions of use, rights and obligations of the holder of the decision on concession were, as a rule, made 
based on the decisions on the right to use the maritime domain. There were differences in relation to the 
amounts of a fee and the time of use of the maritime domain.

	 Although the concession grantors according to MC/94 were the county assembly when the concession 
was granted for a period of up to 12 years, the Government of the Republic of Croatia granted concessions for 
a period from 12 to 33 years and the Parliament of the Republic of Croatia granted concessions for a period 
over 33 years (Article 62, paragraphs 1-3 MC/94), all decisions on the replacement of decisions on the right 
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to use were made by the county assemblies, most commonly for a maximum period of 12 years, regardless of 
the period for which the previous right to use was granted (even when it was permanent) and regardless of 
the amount of investment assessed and entered in the share capital and as well as potential further invest-
ments.30 31 In cases of former users who had a permanent right of use, such decisions resulted in significant 
restriction of rights acquired according to the provisions of the AMWDPP. These decisions, in addition that 
they violated the acquired rights - the right of permanent use of the maritime domain, they also prevented 
many companies from depreciating the investments made which were entered in their share capital (and 
thus, of course, prevented the acquisition of profits, which was the original aim of the investment). It should 
be noted here that in practice there was no resistance to such actions, as the concessionaires were firmly 
convinced that the concessions, after the expiration of the term for which they were assigned, would be auto-
matically extended. Such beliefs that the problems of insufficient time period for depreciation of the invest-
ments will be solved by amending the Act were based on the position taken by the Ministry of the Sea, Trans-
port and Infrastructure, which, for example, in the theses for amending the Maritime Domain and Seaports 
Act as a special issue that must be discussed, emphasized the transformation on the maritime domain and, 
among other things, the need for extension of the concession period for the unamortized and non-depreciat-
ed construction value of the facility.32 Besides, former users did not have a choice because the sanction for 
non-compliance was deprivation of the right to the economic use of the maritime domain.

	 4.2 	Transformation of the right to use the maritime domain into 
		  concession in special ports
	 The Seaports Act, which entered into force on 5 January 1996, regulated the obligation to carry out the 
transformation of the right to use the maritime domain into a concession in special-purpose ports. Users of 
the maritime domain in special purpose ports that acquired the right to use the maritime domain according 
to the AMWDPP, or that acquired this right on the basis of a valid legal basis33 were invited to report the deci-
sion on granting the maritime domain for use in a special purpose port to the county maritime offices, while 
the grantors of the concession were legally obligated to replace decisions on the use of the maritime domain 
in a special purpose port by a decision and concession agreement if the user provided the evidence of the 
acquired right of use, its scope and legal grounds for acquisition (Article 65, paragraphs 1, 3, 4 of the SA). The 
procedure for granting a concession for the existing special purpose port and the manner of determining 
the concession fee in those ports were analysed in details in the provisions of Articles 10-13. Regulations 

30	 The holders of the rights were not required to provide any other documentation showing which investments were made in 
the maritime domain, how they were assessed in the process of transformation, the extent to which they were depreciat-
ed, what additional investments were needed, the plan of further use and the like. Unlike MC/94, SA adopted later and the 
Regulation enacted based on it on the procedure for granting concessions and the manner of determining the border for 
special-purpose ports, whose provisions stipulated the transformation of the right to use in special-purpose ports regulat-
ed this procedure in more detail. Anyway, they did not result in the fair process of converting these rights into concessions 
(see section 4.2 below).

31	 So, for instance, the decision made by the municipal assembly Biograd na moru of 10th October 1986, No. Up/I-03-2- 
1996/1986 and the Contract on Assigning the Maritime Domain of 10th April 1987, No..: 03-02-1996/2-1986 (according to 
which the permanent right to use the maritime domain was assigned) was replaced by the Decision by the County Assembly 
of the Zadar County on granting concessions on the maritime domain, Class: 342-01/98-01/3, Prot. No. 2198/1-02-98-3 of 
20th October 1998 (OG, No. 6, October 1998, p. 7.), according to which the concession on the maritime domain was granted 
to the company HTP „ILIRIJA” „regarding the economic use and/or special use of the outdoor swimming pool until 31st De-
cember 2008” (Article 1 and 2 of the Decision). So, the concession was assigned for a period of 10 years. According to the 
above Decision, the Contract on concession of the maritime domain was concluded on 17 November 1998 for the purpose 
of economic use of the outdoor swimming pool.

32	 Ministry of the Sea, Transport and Infrastructure, Directorate of Maritime Transport, Maritime Domain and Ports, Class: 
011-01/06-05/10; Prot. number: 530-04-08-3 ncp dated 4th November, 2008.

33	 In theory, it was pointed out that the phrase ,,na osnovi valjane pravne osnove” (on the basis of a valid legal basis) is disput-
able and that there is a „mogućnost široke voluntarističke interpretacije značenja i pojma valjane pravne osnove...” (pos-
sibility of broad voluntary interpretation of the meaning and the term of the valid legal basis...”) Hlača, Vinko, Koncesije u 
lukama, posebice turističkim, športskim, marinama i ostalim lukama posebne namjene/Concessions in ports, particularly 
in tourist, sports ports, marinas and other special-purpose ports/, in: Hrvatsko pomorsko pravo /Croatian Maritime Law/ 
(selected papers), Faculty of Law of the University of Rijeka, Rijeka, 2001, p. 243.



on the process for granting concessions and the method of determining the borders for special-purpose 
ports.34 Thus, all users of special-purpose ports were obliged to provide the county office with an economic 
feasibility study with port depreciation indicators and a proposal for further use in relation to development 
programmes (Article 11, paragraph 1, section 1 of the Regulation), on the basis of which the concession fee 
was determined, estimating the amount of invested capital in relation to operating expenses and revenues 
and assumed profit (Article 12, paragraph 2 of the Regulation). However, in practice, the duration of the con-
cession, as well as the amount of the fee were determined in a standardized way, completely regardless of the 
submitted documentation. 
	 The SA contained several provisions that referred precisely to the aspect of the time duration of the right 
to use the maritime domain that was converted into a concession. The basic rule was based on the principle 
of protection of acquired rights, i.e., the decision and the concession agreement were given for the period for 
which the user was assigned the maritime domain for use according to the AMWDPP.
	 However, in case when such a deadline was not prescribed (because according to the AMWDPP the con-
tent of the decision on assigning the maritime domain for use was not necessary), as well as in the case when 
that deadline had already expired, the decision was made by the competent body in accordance with the 
provisions of the SA (Article 65, paragraph 6 of the SA). This provision puts the users of the maritime domain 
who had a time unlimited (permanent) right to use the maritime domain (and that expected their acquired 
right to be respected) in the equal position with those that at the time of submitting an application no longer 
had any legal grounds for using the maritime domain, because their right ended after the term for which it was 
granted to them expired. 
	 It is to be assumed that the legislator’s intention was not to inflict injustice on those users who had a time 
unlimited right to use the maritime domain, but to allow all entities that invested in the maritime domain to 
exploit such an enriched maritime domain economically. Since a concession is, by definition, a time-limited 
right, the legislator wanted to somehow resolve the fate of those rights that were not time-determined. How-
ever, the provision of Article 65, paragraph 5 of the SA was and remains extremely unfair, precisely for those 
users of the maritime domain who had the right to permanent use of the maritime domain, i.e. for sharehold-
ers and share transferees in such companies whose right became time-limited.
	 The provision of Article 65, paragraph 6 of the SA did not stipulate special criteria for determining the 
time duration of the concession, but only stipulated that the decision be made by the authority referred to in 
Article 28, paragraph 3 of the SA, i.e. by the Government of the Republic of Croatia for special purpose ports 
of importance for the Republic of Croatia for a period up to 33 years, and by the Parliament of the Republic 
of Croatia for a period from 33 to 99 years, and by the county government in special purpose ports of impor-
tance for the county for a period of up to 12 years. Thus, the duration of the concession was determined by 
the classification of ports by importance for the Republic of Croatia, which was particularly restrictive for 
ports of county importance. Here, concession grantors also granted concessions, as a rule, for a maximum 
period of time - county assemblies granted concessions for up to 12 years, while the Government granted 
concessions for 32 years.35

34	 OG, Nos. 108/96, 158/03, 23/04 (hereinafter referred to as: Regulation on the process of assigning the concession or Reg-
ulation).

35	 Thus, the County Government of Zadar County passed a Decision on the concession of the maritime domain for the pur-
pose of economic use of a special purpose port, which replaces the Decision by the Municipal Assembly of Biograd na Moru, 
No. 01-2068/3-1976 of 27 December 1976 granting the right to use the maritime domain for the construction of the sports 
port-marina “Ilirija” and the Agreement on granting the right to use the maritime domain for the construction of a special 
purpose port, No. 03-2-329/1 -1997 concluded on 10 February 1977 by a decision on granting a concession for a period of 12 
years (see Articles 1 and 3 of the Decision, Class 324-01/98-01737:, Prot. No.: 2198/1-03-98-2 of 8 December 1998), although 
according to the previous decision, this right was granted for an unlimited period of time, i.e. as long as the user engages 
in sports activities on that property. 

	 The Government of the Republic of Croatia passed the decision on concession of the marine domain for the purpose of 
economic use of the special purpose port - nautical tourism port Kornati, which accepted the application submitted by the 
existing user “ILIRIJA” d.d., Biograd n/m for further economic use of the maritime domain of the special purpose port for 
a period of 32 years, counting from signing the Concession Agreement (Article IV of the Decision, Class: 934-01/98-02/09, 
Protocol Number: 5030116-98-2 of 10 December 1998, OG, No. 160/1998). According to the previous Decision and the Agree-
ment, the right to use the maritime domain was granted for an unlimited period of time, i.e. as long as the user engages in 
economic activity.

Acquired rights and legitimate expectations of former holders of the right of use of the maritime domain for an indefinite period
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	 The classification of ports by importance was regulated by the Decision on the classification of special 
purpose ports.36 The exclusive criterion for the classification of nautical tourism ports by importance was the 
berth capacity (numerical only) of such ports. Thus, ports with a capacity of up to 200 berths in the sea were 
ports of county importance and could be granted a concession for a maximum of 12 years, while in the case 
of ports with a capacity of more than 200 berths, a concession could be granted for up to 99 years. Neither 
the amount of investment, nor the expected period of amortisation of investment, quality and quantity of 
additional services, number of employees, revenues, port area, size of berths were of importance.37 Industrial 
ports were classified as those of importance for the Republic of Croatia if ships over 1,000 GT could sail into 
them, while those of importance for the county if ships up to 1,000 GT could sail into them. Neither the annual 
port traffic, number of berths, port capacities nor connection of the port with railway and road infrastructure 
were taken into account, which with no doubt are the circumstances that affect the importance of the port 
(and that is stipulated by the provisions on classification of ports open to public traffic). The criteria for the 
classification of shipyard ports have not been further analysed, i.e. those shipyard ports with a slipway size 
over 50 meters, i.e. a dock size over 1,000 tonnes of carrying capacity were of importance for the Republic 
of Croatia, while those with smaller slipways (regardless of the number of slipways and number of orders and 
delivered ships or their value) or with a dock size of less than 1,000 tonnes of carrying capacity were ports of 
importance for the county. Sports and fishing ports have always been ports of importance for the county, re-
gardless of their capacity and all other circumstances that could and should really affect their classification.

	 Finally, it should be noted that the classification of ports by activities (military ports, ports of inner af-
fairs authorities, nautical tourism ports, industrial ports, sports ports and fishing ports) is not a closed list, 
but these ports were only exemplary listed (as in the AMWDPP). It is, therefore, justified, to ask the question 
as to how the classification was determined by importance for such ports.

	 It is clear that the criteria presented were not fair, particularly given that the classification of ports by im-
portance had a direct impact on the time duration of the concession. It is quite reasonable to wonder whether 
in such a short period for which a concession for a port of importance for the county could have been granted, 
the value of the investment in the maritime domain could have been depreciated at all, and it is certain that 
no profit could have been earned and which would have been earned if the right to use the maritime domain 
had remained unlimited.

	 Decisions made pursuant to Article 65 of SA for former holders of rights of use had the same negative 
effects as decisions on the transformation of rights in the out-of-port area, according to MC/94 - acquired 
rights are limited, and legitimate expectations of the company or its shareholders and share transferees that 
they could use the maritime domain permanently are not met.

5	 Conclusion on acquired rights and legitimate expectations of former 
	 holders of the right to permanent use of the maritime domain
	 Socially-owned enterprises that were holders of the right to use the maritime domain underwent, after 
the independence of the Republic of Croatia, two procedures that significantly affected their legal position 
today. The first was the process of transformation of socially-owned enterprises into companies, during 
which, among other, the value of investment in the maritime domain was assessed and included in the value 
of social capital, which was the basis for the issue of shares. The second process was the process of trans-
formation of the right to use the maritime domain into the concession right. 

	 Some companies as successors of socially-owned enterprises that also had assets on the maritime do-
main sustained damage in the process of transformation of socially-owned enterprises, some in the process 

36	 OG, No. 38/96. See Articles III and IV of the Decision.
37	 The fact that the importance of the concession needs not be proportional to the length of its duration was pointed out by 

Prof. Borković. See: Borković, Ivo, Primjena općeg pravnog režima koncesije na pomorsko dobro /Application of the general 
legal regulations of concession to the maritime domain/, in: Pomorsko dobro i koncesije /Maritime domain and conces-
sions/ (ed. Matulović, M.), Faculty of Law of the University of Rijeka, Rijeka, 1995, p. 25.
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of transformation of rights, and some sustained damage in the both processes. At what point they sustained 
damage is related to the duration of the right to use the maritime domain granted according to the AMWDPP.38 
As a matter of fact, the duration of the right to use the maritime domain did not affect the assessment of the 
value of the company in the process of transformation, and it seems that, in order to achieve a fair outcome 
of the transformation process, it should have affected it. As a matter of fact, in addition to the amount of 
investment in the maritime domain, the base for the valuation and, consequently, for the issue of shares, 
should have been also the right to use the maritime domain itself, as a subjective property right, which was 
part of the social enterprise’s assets. This is because it is precisely the time during which the maritime do-
main refined by the investments can be exploited that is crucial to the assessment of the real value of such 
socially-owned enterprises.

	 For those companies that had an unlimited right to use the maritime domain, the process of transforma-
tion of socially-owned enterprises had no negative effects. Ownership of the maritime domain could not be 
acquired, so the companies remained the holders of the permanent right to use the maritime domain, while 
the value of their investment in the maritime domain was assessed and entered in the share capital. These 
companies, as well as their shareholders and share transferees suffered damage in the process of transfor-
mation of the right to use the maritime domain into the concession right, because the previously acquired 
permanent right to use according to that process became time-limited in out-of-port areas to a maximum pe-
riod of 12 years and in the areas of special ports depending on their importance it was time limited to a period 
of 12 or 32 years. Such a replacement process not only significantly limited the once permanent right, which 
affected the further (in)ability of generating profit by economic exploitation of the maritime domain, but also 
put some companies in a situation where they will not be able to depreciate their investments (both those in-
vestments before the process of transformation and those made until the transformation of the right for use of 
the maritime domain into the concession right), and they will not make profit from such investments (which is 
why they were originally made!). Thus, the negative effects of the transformation carried out by assessing the 
investments in the maritime domain into social capital and then entered into the share capital of the company, 
occurred for these companies at the time of transformation of the right to use the maritime domain into a 
concession. The transformations of rights took place after the processes of transformation (and privatisation) 
of socially-owned enterprises into companies had already been completed in relation to a significant number 
of socially-owned enterprises. Therefore, the shareholders, i.e. the share transferees in the transformation 
process, did not know or should have known that the right to use the maritime domain would become limited in 
time, but could reasonably and legitimately expect that it would continue to be unlimited in time.

38	 Companies that had time limited rights of use were in the process of transformation of socially-owned enterprises in worse 
position than companies with an unlimited duration of the right of use. Investments in maritime domain were assessed in 
the same way as those of companies with an unlimited duration of the right to use the maritime domain, although their 
possibility of further economic exploitation of the maritime domain was time-limited by the duration of the right to use 
the maritime domain. These companies (i.e. their shareholders and share transferees) expected that their right to use the 
maritime domain would be extended (some thought they should get it for free) because of the same way of assessing the 
investment and not relating it to the duration of the right of use. Their right to use was replaced by a concession lasting as 
long as the right of use. Although in this way the acquired right, that is, the right to use the maritime domain was respected, 
they were, in fact, put in an unequal position compared to other entrepreneurs whose investments in the maritime domain 
were assessed in the same way, thus violating the constitutional provision of Article 49, paragraph 2, which stipulates that 
the Government ensures an equal legal position to all entrepreneurs on the market.

	 The third group of companies are those whose right to use the maritime domain has expired. As a matter of fact, although 
the SA regulates the “replacement” of the right to use by a concession, these companies are granted a new right, namely 
the concession right for the same duration as the companies that had a time unlimited right to use the maritime domain (12, 
i.e. 32 years). Although the provision of SA is very favourable for these companies, it should be taken into account that the 
value of investments in the maritime domain was also included into the assessment of social capital in these companies. 
Although Vukmanović and Frković do not make a difference between the above categories of companies, they state that 
many companies established in the process of transformation (whose ancestors invested in the maritime domain and their 
investment was assessed and included in the share capital) considered that they should have received a free concession 
for the value equivalent to the estimated investment and pointed out that they had been misled and that social capital had 
been overestimated to them (See: Vukmanović, Vukmanović, D., op. cit., p. 125), i.e. that they considered it unfair that the 
facilities, which they had built themselves, were paid by them through the equivalent value of shares (and sometimes on 
land that was not originally the maritime domain, but which they acquired by paying a charge for it), and ultimately have only 
a time-limited concession which is charged. See in: Frković, S., Stečena prava... /Acquired rights…/, op. cit., p. 170.
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	 The legal provisions of Article 1039 MC/94 and Article 65 of SA, which were the legal basis for the trans-
formation of these rights, and compliance with them grossly violated several provisions of the Constitution 
of the Republic of Croatia and its basic principles. Arbitrary (i.e. uniform) decision on the duration of the 
concession resulting from the transformation of the right to use the maritime domain violated the equality of 
entrepreneurs in the market, which is a constitutionally protected right according to Article 49, paragraph 2. 
More importantly, the transformation of the permanent right to use the maritime domain into a time-limited 
concession after the shares or stakes of the company had been sold resulted in the damage inflicted to the 
investors, which act violated thus the Constitution, i.e. its provisions under Article 49, paragraph 4, which 
stipulates that the rights acquired by investing capital may not be reduced by law or other legal regulation. 
There was also a violation of the constitutional guarantee of ownership rights (Article 48 of the Constitution 
of the Republic of Croatia), which protects not only the right to ownership, but a very wide range of private 
rights, i.e. all private property rights.39 The Constitution itself, however, provides for a possibility of legal re-
striction and deprivation of property rights, but this is allowed only against the compensation of the market 
value (Article 50, paragraph 1 of the Constitution of the Republic of Croatia). We find it indisputable that the 
right to permanent use of the maritime domain, as a subjective property right, was an integral part of the 
company’s assets (as it is today the concession right) and that it falls under the guarantee of property rights 
under Article 48, paragraph 1 of the Constitution of the Republic of Croatia and Article No. 1 of Protocol No. 1 
to the Convention for the Protection of Human Rights and Fundamental Freedoms.40 This subjective property 
right has been substantially changed in terms of content - it is limited in time, which will result in deprivation 
of rights after the expiry of the time limit, without paying compensation for such restriction or deprivation of 
rights to former holders of the right to use that changed into a concession.
	 The enactment of acts that violate the guarantee of constitutionally guaranteed rights also violates the 
principles of constitutionality and legality, which means that all acts must be in accordance with the Con-
stitution (Article 5 of the Constitution of the Republic of Croatia), i.e. two fundamental values of the consti-
tutional order, that is, inviolability of ownership and the rule of law under Article 3 of the Constitution of the 
Republic of Croatia were violated.
	 The term the rule of law means a power system based on compliance with the constitution, acts and oth-
er regulations, both by citizens (addressees of legal norms) and by the holders of state power (addressors of 
legal norms).41 The legislator is here the holder of power, it violated all the above Constitutional provisions by 
applying one provision. These acts are part of the legislative stampede and normative optimism that followed 
the independence of the Republic of Croatia, which marked the belief that legal changes can solve problems 
and carry out major reforms, while neglecting the issues and problems of law enforcement at the same time.42

	 The problems presented (as well as those mentioned only incidentally related to those companies that 
had a time-limited right to use the maritime domain) that occurred as a result of the transformation of so-
cially-owned enterprises with assets, among other locations, on the maritime domain followed by the trans-
formation of the right to use the maritime domain into a concession date back to the time when the AMWDPP 
was valid and when decisions on assigning the maritime domain for use were made by the municipal assem-
blies. The law at those times did not contain the rules on how to determine the duration of the right to use the 
maritime domain, so decisions on the duration of the right were generally unrelated to the planned invest-
ments, the importance of the facility and the like. In fact, even in case of time-limited rights of use, it was 
widely believed that these rights (if exercised in accordance with contractual and legal obligations) would 

39	 For ownership guarantee as the fundamental human right see: Gavella, Nikola, in: Gavella, N. et alt., Stvarno pravo /Right in 
rem/, vol. 1, Narodne novine, Zagreb, 2007, pp. 353-369.

40	 The guarantee of ownership rights, at the constitutional level, protects this right from encroaching on the ownership rights 
of an individual by the state, understood in a very broad sense (in principle, all property rights). See, for example, Decisions 
of the Constitutional Court of the Republic of Croatia, U-IIl-661/1999 of 13 March 2000, U-lII-72/1995 of 11 April 2000.

41	 Lauc, Zvonimir, “Načelo vladavine prava u teoriji i praksi / The principle of the rule of law in theory and practice/, Pravni 
vjesnik (The Jounral of Law), year 32., No. 3-4, 2016, p. 48.

42	 For more see: Smerdel, Branko, Promjena vlasti i izgledi ustavne vladavine /Change of government and prospects for 
constitutional rule), p. 86, website https://tripalo.hr/wp-content/uploads/2015/10/HRVATSKA-KAKO-DALJE-ZADANOS-
TI-I-MOGU% C4%86 NOSTI-9.pdf; Smerdel, Branko, Croatian legal system and the constitutional principle of the rule of 
Law, scientific conference „Ostvarenje vladavine prava u hrvatskom pravnom sustavu” / Accomplishment of the rule of law 
in the Croatian legal system/, Zagreb, 2001.
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be extended to the social enterprise, since the use of the maritime domain was, as a rule, aimed at earning 
profit by a social enterprise. 
	 The provisions on the transformation of the right to use the maritime domain into time-limited conces-
sions led to the application of a new institute that had been previously unknown, to the relations that resulted 
from the application of previous regulations. Companies, their shareholders or share transferees at the time 
of transformation certainly did not expect that the right to use the maritime domain that was granted without 
a time limit (or was limited by the condition “as long as an economic activity is performed”) would become 
limited in time, particularly not for a short period of 12 years or less in the case of the maritime domain in the 
out-of-port area and in ports of importance for counties. Moreover, they had an acquired right and a legiti-
mate expectation that they would be able to continue to exercise that right to the extent they had acquired it.
	 Decisions made on the basis of provisions MC/94 and SA on the transformation of the right to (permanent) 
use of the maritime domain into the right of economic use of the maritime domain on the basis of a time-lim-
ited concession violated the interests of these companies by grossly encroaching on their acquired rights.43

	 The principle of protection of acquired rights is an important principle of our legal order, which together 
with the principle of protection of legitimate expectations and prohibition of retroactive effect of regulations 
form a part of the principle of legal certainty44 and thus the broader legal principle of the rule of law under 
Article 3 of the Constitution of the Republic of Croatia.
	 Although acquired rights should be distinguished from legitimate expectations (which are focused on 
the right of a party to acquire the right guaranteed to it by the law at the time of initiating an administrative 
proceeding), these are very similar concepts, so the application of the principle of protection of legitimate 
expectations protects the holders of the acquired rights, that is, their legitimate expectations that they will 
continue to exercise their acquired right in accordance with the contents of that right.45

	 The violation of the acquired rights was caused to the former holders of the permanent right to use the 
maritime domain and to those who had that right as long as they perform their activity. From the today’s per-
spective, it is difficult to understand the former rights of use to the full scope, and in particular the permanent 
right of use. However, it was practically equated with the right of ownership and none of the former holders of 
such a right could even think that one day this and such a right could be narrowed or revoked. This is all the more 
so because these rights were verified by a certain individual final administrative deed. A legal entity that has 
acquired such a right was guaranteed the security of its legal position. In connection with this, it was right to 
expect the resolution of any future situation in such a way that this right, once exercised and granted, cannot 
be taken away from it, provided that it carries out its economic activity properly. On the basis of this “forever” 
acquired right, various activities and investments were planned, always and given the objective and reasonable 
basis that the acquired legal position would remain unchanged. This predictability of the acquired legal position 
constitutes a broader notion of legal certainty in the theory of the European Union Act as well, where such le-
gitimate expectations are general legal principles applied precisely in situations where there is no written legal 
norm, while the rules of the former legal order are replaced by new rules, according to which such rights can 
no longer arise (the same as in case of the right to use the out-of-maritime domain, they cannot be converted 
into a right of ownership). There is no doubt that the changes in regulations have grossly violated the acquired 

43	 Acquired rights are subjective rights or powers acquired by a court decision or a decision by a competent body, in accord-
ance with the rules in force at that time, which should not be affected by a subsequent change of legal regime (legal rules), 
although these rights could not arise according to the new legal regime. Such rights should not be derogated, restricted or 
left without legal protection.

44	 The protection of acquired rights enters into the content of the principle of legal certainty, as a general principle, and in the 
practice of the European Court of Justice. For more on these principles see: Šikić, Marko, Ofak, Lana, Nova načela upravnog 
postupka /New principles of the administrative procedure/ (s posebnim naglaskom na razmjernost, legitimna očekivanja 
i stečena prava /with a special emphasis placed on proportionality, legitimate expectations and acquired rights/, Zbornik 
Pravnog fakulteta Sveučilišta u Rijeci /Collection of papers of the Faculty of Law of the University of Rijeka/, vol. 32, No. a, 
pp. 127-151.; Đerđa, D., op. cit., pp. 83-113.; Vezmar Barlek, Inga, Primjena načela legitimnih očekivanja u praksi Upravnog 
Suda Republike Hrvatske /Application of principles of legitimate expectations in practice of the Administrative Court of the 
Republic of Croatia/, Zbornik Pravnog fakulteta Sveučilišta u Rijeci /Collection of papers of the Faculty of Law in Rijeka/, 
vol. 32, No. 1, 2011, pp. 578-579.

45	 For more details about the content of the principle of protection of legitimate expectations in the administrative Act, see 
Đerđa, D., op. cit., pp. 86-89.
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rights (and thus the legitimate expectations) of such legal entities. Their permanent rights were replaced by a 
time-limited concession right, whereby the right to compensation after the termination of the concession is not 
prescribed at all. Thus, their former acquired rights based on the former act and individual legal regulation, were 
completely changed in terms of content, while their legitimate expectations were greatly violated. 

	 The operation of the principles of protection of acquired rights and protection of legitimate expecta-
tions should have protected former holders of the permanent right to use the maritime domain as well as 
those holders of permanent right to use the maritime domain who exercised these rights as long as they 
perform their activities, since they acquired these rights according to final administrative decisions taken 
by municipal assemblies. There is no doubt that they acquired rights and therefore legitimate expectations 
that they would be able to exercise these rights in the future in accordance with the content of that right, i.e. 
on the conditions on which the right was acquired, i.e. for time-unlimited term. As a matter of fact, former 
holders of the permanent right to use the maritime domain or the right to use for as long as they perform their 
activity, had a legitimate expectation that the conditions under the individual administrative deeds would be 
met. Such an attitude is also expressed in the decision of the Constitutional Court of the Republic of Croatia, 
“given the reasonably justified confidence in the final and non-appealable administrative deed that had a valid 
legal basis, in which case the request was sufficiently established and thus enforceable, which qualifies it 
as “property” within the meaning of Article 1 of Protocol No. 1 to the Convention for the Protection of Human 
Rights and Fundamental Freedoms.46 The Constitutional Court further concluded in the cited decision that 
the said legitimate expectation was in itself intrinsic for the applicant’s property interest, so in the present 
case, the final building permit (and in our case, the final decision on the right to permanent use of the mari-
time domain) is an integral part of the applicant’s property covered by Article 48, paragraph 1 of the Constitu-
tion and Article 1 of Protocol No. 1 to the Convention. 

	 In addition, it should be noted that the companies that were holders of the right to use the maritime 
domain, after the transformation, and before the transformation made certain investments in the maritime 
domain, which was also not evaluated in the process of transformation of the right to use into the concession 
right, that is, it prevented depreciation of all investments.47 It was not taken into account that certain invest-
ments may be required during the term of the concession. It should be emphasized here that the investments 
made to meet legal provisions (meeting technical, environmental, safety or other standards),48 constitute an 
increase in the value of that part of the maritime domain, so such investments must be valorised either by 
extending the concession pursuant to Article 22 of the Act on the Maritime Domain and Seaports or by paying 
monetary compensation for the relevant value of the investments, because otherwise acquisition on no valid 
legal grounds on the part of the state, that is the holder of legal power on the maritime domain would occur.49 

	 Numerous concessionaires used the opportunity of filing an application for the extension of the period 
for which the concession was granted in accordance with Article 28, paragraphs 7 and 8 of the SA50 or Article 
22 of MDSPA51, and they were, as a rule, approved to them. However, this was not always the case.52 The rea-

46	 Judgment of the Constitutional Court of the Republic of Croatia, Number: U-IIIB-1373/09 of 7 July 2009.
47	 Thus, for example, in 1996 an investment was made in the reconstruction of the port “Ilirija” (originally sports port-marinas), 

thus fulfilling the obligation under the Decision of the Zadar-Knin County, Office for Physical Planning, Housing and Utility 
Affairs, Construction and Environmental Protection of 10 August 1995, Class: UP/I-362-02/95-01/15, Prot. No.: 2198-05/1-
95-1. Reconstruction was carried out according to the obtained Change - Amendment to the building permit issued by the 
Office for Physical Planning Housing and Utility Affairs, Construction and Environmental Protection, Zadar-Knin County, 
Biograd na Moru Branch, Class: Up/I-361 -03/96-01/32, Prot. No.: 2198-05/1-97-4 of 10 February in 1997.

48	 An example of such an investment is also the investment in the port “Ilirija”, which was made by the company Ilirija d.d. with 
the consent of the Port Authority of Zadar County for deepening the seabed to meet conditions for categorisation of nau-
tical tourism port - mooring, for which the Decision on categorisation Hotel ports Kornati, of 11th September, 2006 issued 
by the State Administration Office in Zadar County, Class: UP/-334-08/04-01/32, Prot. No.: 2198-08-06-8 was obtained.

49	 In this sense, see the Verdict by the Supreme Court of the Republic of Croatia, VSRH, Revt-73/09-2 of 2nd March 2010, 
Tuhtan Grgić, I., Bulum, B., op. cit., pp. 327-328.

50	 The Government of the Republic of Croatia could extend the contract by a total of 50 years, while the county government 
could extend it only with the consent of the Government of the Republic of Croatia to a total of 24 years.

51	 OG, 158/2003, 100/2004, 141/2006, 38/2009, 123/2011, 56/2016 (hereinafter referred to as: the MDSPA).
52	 Thus, the request for the extension of term of concessions on the maritime domain for economic use of the outdoor swim-

ming pool submitted by concessionaire ILIRIJA d.d., which was filed for the planned adaptation of the swimming pool (i.e. 
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sons stated in the provision of Article 22 of the MDSPA, on the basis of which the concessionaire may request 
an extension of the concession are very general – “if new investments justify it economically” and “if force ma-
jeure occurs” so almost all major extraordinary investments could actually fall under one of these two points. 
However, since the MDSPA neither prescribes the procedure according to which such an extension is allowed 
nor does it prescribe the criteria for making such a decision, its adoption is left to the discretion of the con-
cession grantor. In accordance with the provision of Article 98 of the general Administrative Procedure Act53 
the Decision should be explained in a way that it shows the reasons which were decisive when assessing 
the request, or the reasons for which the concessionaire’s application was not accepted.54 However, such an 
extension could be requested only if the new investments justify such an extension economically or in case 
of occurrence of force majeure or changed circumstances for which the concession objectives cannot be 
achieved during the concession period. This extension can therefore in no way be treated as compensation 
for introducing the time-limited concession. 

	 Failure to address these issues will lead to situations where, upon termination of the concessions for the 
economic use of the maritime domain, the investments made in the maritime domain will have to be removed 
from the company’s assets, and if there are not enough funds in the company’s reserves, the share capital will 
have to be reduced, which will affect the decrease in the value of shares in some situations, and possibly it will 
result in illiquidity, bankruptcy and even winding up of the company. For companies whose activity is primarily 
related to the economic use of the concessioned maritime domain, such consequences are very likely. By re-
moving the investment from the company’s assets, however, that investment will not cease to exist. It is now 
an added value to the maritime domain, and at that point acquisition on no valid legal grounds on the part of 
the state will occur. As a matter of fact, the state will grant concession of such a maritime domain, construct-
ed by means of the investment that was assessed and then sold to shareholders and share transferees in the 
process of transformation and privatisation and thus increase its assets (once again).

	 The Supreme Court of the Republic of Croatia has confirmed the possibility of applying the institute 
of acquisition on no valid legal grounds by the state due to investments made in the maritime domain, even 
though it is a public domain. As a matter of fact, the Supreme Court of the Republic of Croatia has taken the 
position that the application of the institute is not impossible only due to the fact that it is a property that is 
not owned by anyone, because the notion of property should be interpreted in the light of mandatory law as 
any potential benefit or a possibility of increase in the assets or rights of one person, not only just the right of 
ownership and any other rights in rem. By assigning the maritime domain for economic use on the basis of a 
concession with the concessionaire’s obligation to pay the concession fee, the concession grantor55 benefits 

according to the provision of Article 22 of the MDSPA, which authorizes the County Assembly to make a decision on extending 
the concession up to maximum 30 years if the new investments is reasonable) was accepted only partially, because the exten-
sion by the required 20 years was not approved, but instead, the concession was extended by the time required for the final 
definition of the maritime domain border for the concession area, no later than 31 December 2010”, that is only by two years. 
The decision has no explanation and does not mention investments (except indirectly, when invoking Article 22 of the MDSPA, 
which is the basis for making a decision) (see Decision of the Zadar County Government, Class: 324-01/08-02/34, Prot. No.: 
2198/1-03-09-3 of 3 February 2009). For a problem of valorisation of the investments in the maritime domain and arbitrariness 
of the decision on (non)extension of the concession see Tuhtan Grgić, lva, Bulum, Božena, Problem valorizacije zakonitih ula-
ganja u lukama nautičkog turizma u Republici Hrvatskoj /Problem of valorisation of legal investments in the natucial tourism 
ports in the Republic of Croatia/, Pomorsko poredbeno pravo /Maritime Comparative Law/, vol 57, No. 172, 2018., pp. 319-332.

53	 OG, 47/2009.
54	 Ilirija d.d. filed a request for the extension of the concession under the same conditions for the nautical tourism port called 

Hotel Port Kornati, referring precisely to the investments that were not depreciated, and the concession expired. In the 
negative response (statement) of the Ministry of the Sea, Transport and Infrastructure to the request for extension of the 
concession for the nautical tourism port, Hotel port Kornati, the Ministry (erroneously!) invoked the provision of Article 46 
of the Concessions Act (OG, 125/08, hereinafter: CA), explaining that the extension would be possible only if the request 
was filed before CA entered into force. (Class: 34201/11-01/24, Prot. No.: 530-04-11-2 of 31 January 2011). However, the as-
sessment of the application of lex specialis derogat generali rule considered the provision of Article 4, paragraph 3 of that 
Act as important, according to which the conditions, procedure, manner and other issues of importance for granting con-
cessions for a particular area or activity are governed by a special act. The cited provision shows that the norms of special 
acts, i.e. the MDSPA, and thus its Article 22 should have been primarily applied to concessions.

55	 Today, care should be taken that the concession fee is divided into three parts, one third is paid to the state budget, one 
third is paid to the county budget, and one third is paid to the city or municipality budget (Article 13 of the MDSPA), while 
according to MC/1994 the concession fee was the concession grantor’s income.
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56	 Miladin, Petar, Markovinović, Hrvoje, Obogaćenje kao pretpostavka neopravdanog obogaćenja (stjecanja bez osnove) /En-
richment as a prerequisite for unjust enrichment – acquisition on no grounds/, Zbornik Pravnog fakulteta u Zagrebu (Col-
lection of papers of the Faculty of Law in Zagreb), No. 68, (1), 2018., p. 6.

57	 Tuhtan Grgić, Iva, Stanković, Gordan, Pretvorba, zakonita ulaganja, stečena prava i legitimna očekivanja na pomorskom 
dobru, Working materials for Expert Advising, Transformation, legal investments, acquired rights, legitimate expectations 
and application of legal regulations on the maritime domain, held on 20 November 2019, organised by Kundih savjetovanja, 
Rijeka, p. 4.

from the increased value of the maritime domain, even though it is not its ownership. Thus, upon termination 
of the concession of the current concessionaires, the concession grantor will be able to grant the concession 
not only of the built (refined) maritime domain, but very often already established related brand against a high 
concession fee. 

	 The argument suggesting that in this case it is an acquisition on valid legal grounds (concession agree-
ment concluded according to MC/94 and SA) can be confronted by the argument that the very provisions of 
these acts were unconstitutional, as explained above. It is the State that gave itself (invalid) legal grounds for 
the acquisition of something that it was not entitled to by enacting these unconstitutional regulations – that 
is, that belonged to the former holders of the right to use the maritime domain. Therefore, it could be said that 
in specific cases it is an unjust enrichment, as a heterogeneous institute broader than the acquisition on no 
valid legal grounds.56 This moment occurs by expiry of the term for which the concession contract was con-
cluded, because only at that moment the investment is removed from the concessionaire’s assets followed 
by the acquisition by the concession grantor. However, in order to avoid initiating and conducting long-term 
disputes for acquisition on no legal grounds in practice, the legislator could correct the mistakes made so far 
by enforcement of legal regulations governing this issue. 

	 The situation we have today is not the result of poor application of quality laws, but the application of 
poor quality laws. The whole cause of the problem lies in confusing and vague regulations on transformation 
and on maritime domain, the lack of special regulations on transformation on the maritime domain and poor 
provisions on the transformation of the right to use the maritime domain into a concession right. Responsibil-
ity for confusing and poor quality regulations is not to be borne by courts, administrative bodies, land registry 
managers, or unscrupulous individuals who wanted to get something more than what belonged to them in the 
process of transformation. Responsibility is to be borne by the legislator.57

	 The legislator should, as soon as possible, undo this injustice and guarantee to companies that are suc-
cessors of socially-owned enterprises that had their assets on the maritime domain a minimum right based 
on “commercial fairness.” Such fairness could be achieved, for example, by compensating trade companies 
whose ancestors had invested in the maritime domain for the right that is limited to them and which will be 
terminated, either by a new concessionaire that must compensate for the investment but also buy the brand, 
or by extending the concession (as a one-time measure, but at that time the grantor should take into account 
all the investments and guarantee the rights acquired by investing the capital) with a concession fee that al-
lows depreciation of investments, etc. Although at first glance, the extension of a concession or prescribing 
a right to compensation may seem contrary not only to local but also European regulations on concessions, 
we believe that it as a one-time measure passed by the legislator aimed at rectifying the violation of acquired 
rights would not only be justified, but also desirable, because such substantive encroachments of subjective 
property rights under Article 48, paragraph 1 of the Constitution of the Republic of Croatia were committed, 
which should result in the obligation to compensate the market value of the seized property under Article 50, 
paragraph 1 of the Constitution.

Rijeka, 11th May 2020

Assist. Prof. Iva Tuhtan Grgić, PhD
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 The Municipality of Biograd na Moru, represented by Niko Tolić, 
Chairman of the Assembly of the Municipality, Rajko Mandić, Chairman of the 
Chamber of Local Communities, Vladimir Smajić, Chairman of the Chamber of 
Associated Labour, and Davor Santini, Chairman of the Chamber of Social and 
Political Organisations and Communities, and the Hotel Enterprise “Ilirija”, 
represented by Andrija Brčić, Director, pursuant to the Decision of the 
Assembly of the Municipality of Biograd na Moru No 01-717/1981. of 14 June 
1983, enter on this day into this

A G R E E M E N T

 1) For the purpose of constructing a port, the Hotel Enterprise
“Ilirija” is hereby granted the right to permanently use the maritime domain 
(Jaz Bay) shown on the layout plan at a scale of 1:1000 prepared by the 
Cadastre and Geodetic Administration of the Municipality Biograd na Moru, 
which forms an integral part of this Agreement.

 2) The borders of the area on which the construction works will 
take place are marked by the Bakulov mul wharf and the TPK pier on the 
mainland, in accordance with the layout plan.

 3) As the User of the maritime domain, the Hotel Enterprise “Ilirija” 
from Biograd na Moru shall construct within the domain in question a spe-
cial purpose port pursuant to Article 42 of the Act on Maritime and Water 
Domain, Ports and Piers, all according the urban development conditions, 
projects, permissions and authorisations for construction issued for this 
purpose by the competent authorities and organisations on the basis of the 
rights granted and taking into account the aforementioned borders.

 4) Other legal and natural persons shall be permitted to use the
allocated maritime domain solely under conditions to be prescribed by the User.

 5) The Hotel Enterprise “Ilirija” shall carry out landscaping works 
on a part of the beach in Biograd na Moru equalling in the length, scope and 
quality to the beach encompassed by the allocated maritime domain that will 
be devastated in the construction process. If the Hotel Enterprise “Ilirija” 
fails to meet this obligation, it shall pay to the Municipality a compensation 
in the value of the construction of a new beach, all within one year from 
the date of signature of this Agreement. The newly-developed beach shall 
stretch westward from the allocated domain, towards Sveti Filip i Jakov.

 6) The fee for the use of maritime domain in the lump sum amount of 
HRD 50,000.00 (fi fty thousand) per year shall be paid by the User.

This fee shall be payable until the end of the period that will be agreed 
for the repayment of the loan for the construction of the special purpose 
port. After the expiration of this period the amount of the fee shall be 
agreed upon separately.

 7) The User shall pay the fee for the use of maritime domain to the 
Self-managing Community of Interest for the Financing, Upgrading and Main-
tenance of Small Ports of the Municipality of Biograd na Moru, and the fee 
shall be payable from the fi rst year of operation of the facility.

 8) The Hotel Enterprise “Ilirija”, as the User, shall be entitled 
to use the allocated maritime domain for an indefi nite period, i.e. for as 
long as it is engaged in economic activity in that domain, or until the 
circumstances envisaged in Articles 15, 16, 17, 18 and 19 of the Act.
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 OF FORMER HOLDERS OF THE RIGHT TO USE THE MARITIME DOMAIN

WITH UNLIMITED DURATION AND DURATION LIMITED “AS

LONG AS THE BUSINESS ACTIVITY IS PERFORMED”

ACQUIRED RIGHTS AND
LEGITIMATE EXPECTATIONS

THE COMPANY ILIRIJA D.D. BIOGRAD NA MORU PROVIDED

THE DOCUMENTATION THAT WAS USED TO PREPARE THIS PAPER

Assist. Prof. Iva Tuhtan Grgić, PhD 
   |      |   University of Rijeka, Faculty of Law Hahlić 6, 51000 Rijeka email: ituhtan@pravri.hr
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