
Political Philosophy, Clearly 



Anthony de JAsAy



Political Philosophy, Clearly

essAys on freedom And fAirness,

property And equAlities

Anthony de Jasay

Edited and with an Introduction by

hArtmut kliemt

liberty fund

Indianapolis



This book is published by Liberty Fund, Inc.,  
a foundation established to encourage study of the  

ideal of a society of free and responsible individuals.

The cuneiform inscription that serves as our logo and  
as the design motif for our endpapers is the earliest-known  

written appearance of the word “freedom” (amagi ), or “liberty.”  
It is taken from a clay document written about 2300 b.C.  

in the Sumerian city-state of Lagash.

Introduction and index © 2010 by Liberty Fund, Inc.  
Articles reprinted by permission.  

Frontispiece by Lucinda Douglas-Menzies, reproduced by permission.  
Book design by Richard Hendel, Chapel Hill, North Carolina. 

 
All rights reserved  

Printed in the United States of America

C 10 9 8 7 6 5 4 3 2 
p 10 9 8 7 6 5 4 3 2 1

Library of Congress Cataloging-in-Publication Data
De Jasay, Anthony, 1925–

Political philosophy, clearly: essays on freedom and fairness,
property and equalities / Anthony de Jasay,

edited and with an introduction by Hartmut Kliemt.
p. cm.

Includes bibliographical references and index.
isbn 978-0-86597-782-2 (hc: alk. paper)  

isbn 978-0-86597-783-9 (pbk.: alk. paper)
1. Political science—Philosophy. 2. Freedom. 3. Justice. 4. Equality.

I. Kliemt, Hartmut, 1949– II. Title.
JA71.d4313 2010

320.01—dc22 2009025182

liberty fund, inC.  
8335 Allison Pointe Trail, Suite 300  
Indianapolis, Indiana 46250-1684



Contents

Introduction, by Hartmut Kliemt vii

pArt 1: disbelief in some fond beliefs
Government, Bound or Unbound? 3
Parrot Talk: The Repetition of Common Fallacies 18

pArt 2: liberty And JustiCe
When Fair Is Not Just and Just Is Not Fair 29
Fairness as Justice 44
Justice, Luck, Liberty 70
Social Justice Examined: With a Little Help from Adam Smith 101
Pious Lies: The Justification of States and Welfare States 113
To Each His Own, To Each the Same 119

pArt 3: freedom, property, And logiC
Property and Its Enemies 141
Permission, Prohibition, Presumption:  

Three P s in Political Philosophy 152
Between Colbert and Adam Smith 157
Liberalism, Loose or Strict 167
Freedoms, “Rights,” and Rights 174
Freedom, from a Mainly Logical Perspective 206

pArt 4: rules And their enforCement
The Concept of Rule-Bound Collective Choice and the  

Idea of Constitutional Safeguards 231
The Private Enforcement of Public Rules 255
Antitrust and Its “Private” Enforcement:  

A Liberal Perspective 268
Violence: The Disease and the Vaccine 277



vi Contents

pArt 5: orthodoxy, true And fAlse
The Public Interest and the Usual Suspects 283
Public Goods and Their Spontaneous Provision 288
Take or Leave? 299
Property Under “Jungle Law” 320

Index 335



vii

IntroduCtIon

Political Philosophy, Clearly: Essays on Freedom and Fairness, Property and 
Equalities is part of the series The Collected Works of Anthony de Jasay. 
Political Philosophy, Clearly is a collection of essays dominated by a uni-
fying theme: the role that conventions and the rules arising from them 
play in the social order. Jasay ranks them in a hierarchy of importance 
within society: rules against torts (protecting life and limb, property, 
reciprocal promises, and all peaceful pursuits) followed by rules against 
nuisances and incivilities. Because these rules have the immense merit 
of emerging spontaneously and being instinctively understood in vir-
tually all civilizations, they are able to coordinate behavior in a mutu-
ally satisfying, though not necessarily optimal, manner. Conventional, 
spontaneously generated, and enforced rules are free of the taint borne 
by politically created laws under which a master rule (constitution) per-
mits some people to impose their will on others.
 As the essays in this volume illustrate, consistent reliance on what 
conventions forbid and what they allow enables Jasay to make a sharp 
distinction between what are ascertainable facts and what are norma-
tive desiderata. For him, no theory of justice can make one act just and 
another unjust. He has little time for “justice as fairness” (Rawls) or for 
“fairness as justice” (Binmore), which would fit just conduct to norma-
tive rules; and still less for “social justice,” which he finds alien to the 
very concept of justice. Despite its normative garb, Jasay holds that 
justice, a matter of just and unjust acts, can be identified only by refer-
ence to the system of conventionally adopted rules that actually under-
lie coexistence and cooperation. For him, as for David Hume, “right 
and wrong” are inventions that human societies make in the course of 
social evolution. The underlying conventions are facts, and describing 
them has truth value, whereas normative statements as such have not.
 Being conventional, the basic rules of the game of life could logi-
cally or conceivably have evolved into something other than what they 
are. The otherwise useful example of driving on the left or the right 
side of the road should not suggest that all conventions are arbitrary. 
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It does not matter which side is chosen as long as one is chosen and all 
individuals commonly know which side to take. However, unlike choos-
ing the side of the road, choosing the conventions of justice and prop-
erty does matter. There are good factual and logical reasons why only 
certain kinds of conventions of property could survive in social evolu-
tion. For instance, among possible rules of “first acquisition,” the rule 
of “first come, first served” will be superior to all conceivable rivals. 
In the same vein, it is not for the holder of property to prove that he 
is entitled to use it in a certain way, but for those who propose to stop 
him to prove that he is not so entitled. The presumption of liberty in-
voked here is a logical requirement, since the objections to an act may 
be myriad and the actor cannot falsify all of them, while the objector 
to the act in question need only verify that one objection is valid. This 
simple point is of obvious relevance to the widely applauded idea of 
“rights to liberties” that insidiously whispers that acts are presumed to 
be unfree unless a “right” makes them free—yet another reason why 
Jasay is so preoccupied with using the concepts of political philosophy 
clearly.
 For Jasay, giving everybody his or her due as conventionally estab-
lished is fully compatible with liberty, as are the spontaneously evolved 
conventions that govern property. This is so because property and basic 
rules of justice can exist without politics bestowing legitimacy on them; 
furthermore, Jasay does not regard deliberate rule enactment by means 
of centralized legislation as a morally compelling source of legitimacy. 
When it comes to such fundamentals as liberty, property, and justice, 
he opts—as in the title of one of his books—“against politics.”
 There may be issues of justice that cannot be decided according 
to some preestablished convention. Due to the intricate problems of 
normative ethics that may be raised in this context, Jasay’s views are 
less clear-cut than in cases in which established conventions guide con-
siderations of justice. But it should be noted that he argues against 
undue emphasis on the role of normative ethics in deciding questions 
of justice. Any use of the concept of justice that allows for or even 
requires normative ethical concepts like “fairness” is dangerous. For 
justice can fulfill its social purpose only if the criteria for applying the 
term are clear in all the four possible conceptual combinations: “just 
and fair,” “unjust and unfair,” “unjust and fair,” and “just and unfair.” 
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Jasay believes that particularly in the latter two combinations the di-
mension of justice should dominate that of fairness. Otherwise, essen-
tial moral distinctions would become blurred. Reliable considerations 
of what conventions require would become mixed up with subjective 
value judgments that are devoid of the intersubjective predictability 
of established conventions. And if that happens, property would be at 
risk and so would liberty. In particular, agents of the state could abuse 
their interpretive authority even more easily than under a regime of 
more conceptual clarity.
 For Jasay the state, rather than being the creator and guarantor of 
property and liberty, is the greatest threat to the conventions on which 
the two depend. The discussions in this volume also exhibit the anti-
statist line of thought that Jasay consistently pursues in all his writings. 
For him, the provision of collective goods, including the most central 
one of social order itself, is much less dependent on the application 
of fundamental coercive power by centralized authorities than gen-
erally assumed. This echoes arguments he developed in greater detail 
in Social Contract, Free Ride, which appears in this series. There is also a 
systematic relationship between some of the issues of political econ-
omy addressed in Political Economy, Concisely, which also appears in this 
series. But the discussions in the current volume are more foundational 
or, for that matter, Humean in spirit.
 Jasay is well aware that Hume’s Treatise of Human Nature already con-
tained appropriate answers to the question of how social order is pos-
sible among large numbers of individuals who are basically selfish and 
able to seize opportunities by disregarding the rules. As is the case 
with practically all modern followers of Hume, Jasay puts his views into 
a game-theoretical perspective. Without following the twists and fash-
ions of mathematical modeling, he comes intuitively rather close to 
a behavioral game-theory outlook on human behavior that provides 
some room for intrinsic motivation. Nevertheless, Jasay assumes that 
the burden of proving that intrinsic motives are indispensable ele-
ments of adequate social explanations is on those who want to intro-
duce them. He focuses wherever possible on extrinsic motives in the 
form of expected benefits and sanctions. These play a crucial role also 
in motivating rule-observant behavior. Even though behavior might 
not in each instance need to be motivated by expected positive or 
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negative consequences, sanctions must generally be present if order is 
to be maintained.
 In the context of Jasay’s discussion of rule enforcement, he puts 
forward some of his most provocative theses. As far as the prevention 
of violence and the enforcement of rules are concerned, he regards 
the monopoly of force vested in the modern central state as a mixed 
blessing. According to Jasay, direct and decentralized responses can in 
fact be more effective. Often the violence shown in breaches of rules 
may best be answered by direct violent retribution. That such retribu-
tive responses must lead to some kind of war of all against all is mis-
taken. Unruly escalation of violence is not the necessary consequence 
if a monopoly of power is lacking. Quite to the contrary, good rules will 
be accompanied by “satellite rules,” which govern the process of rule 
enforcement. Satellite rules tend to keep the process of decentralized 
enforcement in a nonescalating, convention-based equilibrium. The 
equilibrium, of course, would be upset if the hands of private enforcers 
were tied by the state.
 The enforcement of behavioral rules in ongoing interactions is a 
central topic in modern noncooperative game theory. The so-called 
folk theorem of repeated games, which has been known for a long 
time in formal game theory, puts into precise terms a “logic of on-
going interaction,” which David Hume already understood (though 
until fairly recently most social theorists did not understand Hume). 
According to this logic, a rational actor, despite a direct temptation to 
the contrary, will have a good reason to cooperate with another actor 
if he or she expects to interact with the other actor again. “I help you 
today, since I expect you to help me tomorrow, because you are hoping 
for my assistance the day after tomorrow,” and so on.
 However, if the players must expect to stop interacting at some 
future point, there would be no “shadow of the future” that could in-
duce them to cooperate. The notorious backward-induction argument 
proves that, in strict logic, if cooperation ends in the last game, it is 
irrational for the players even to start cooperating. Yet they do so in 
practice. Avoiding the conclusion that actual human practice is not 
rational, Jasay focuses mainly on situations where the end of a game 
is not clearly defined and the “shadow of the future” lingers on in a 
probabilistic manner. To what extent that strategy actually works is still 
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contested in mathematical game theory but is not of great practical 
importance. These and some other knotty points in the book are intri-
cately argued by Jasay with the deftness their complexity requires.
 The five parts of this volume were arranged with a reader in mind 
who is not yet familiar with Jasay’s basic philosophical outlook. Such 
a reader should find the critical essays of the first part, “Disbelief in 
Some Fond Beliefs,” especially useful. The initial essay is a critique of 
the idea of bounded government, which Jasay regards as the most fun-
damental illusion of political philosophy—and, for that matter, of prac-
tical politics. Could he choose an ideal world he would opt, as already 
mentioned, “against politics” altogether, rather than try to contain or 
improve it by constitutional means. From this it follows immediately 
that, in Jasay’s eyes, the “philosophy of politics” is an exclusively critical 
enterprise. As a skeptic, but not a cynic, the political philosopher can 
contribute to the commonweal by criticizing the follies of politics. Yet, 
were he to present his own grand schemes of the good polity, he would 
only fuel the “parrot talk” criticized in the concluding essay of the first 
part of this volume. Once the fundamentally critical nature of Jasay’s 
philosophy of politics is understood, the arguments of the second and 
third parts should fall into place.
 The subsequent fourth and fifth parts might be characterized as 
the philosophy of the nonpolitical. Because nonpolitical provision of, 
in particular, collective goods is devoid of the dangers of politics, the 
essays in parts 4 and 5 are more constructive in spirit than the preced-
ing. Contrary to much of the antistatist philosophical literature, the 
views on nonpolitical organization expressed in the essays of this vol-
ume are neither utopian nor vague. It is to Jasay’s credit that he never 
jettisons common sense and that he doggedly carries on political phi-
losophy as he thinks it should be, that is, clearly.

Hartmut Kliemt





Part 1 

Disbelief in Some Fond Beliefs
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Government, Bound or unBound?

This paper is a sequel of an article I wrote twenty years ago that I now 
think can be put more tightly and clearly.1 That early paper was born 
of the irritation I felt, and continue to feel, at much of the classical 
liberal discourse about limited government. At least since Locke, that 
discourse sets out a normative ideal of government: the protector of 
“rights” its citizens are in some fashion endowed with, and the guaran-
tor of liberty that ranks above rival values. Such government uses co-
ercion only to enforce the rules of just conduct. This ideal is attractive 
enough to the liberal mind. The reason why it nevertheless irritates 
is that it makes it seem that the writing of a constitution of liberty is 
a plausible means for transforming the normative ideal into positive 
reality. The message is that “we” can have limited government in the 
above sense if only “we” understand why we ought to wish it. The “we” 
is crucial, for it suppresses the essence of collective choice. Collective 
choice starts where unanimity ends, and involves some deciding for all, 
where the “some” control the apparatus of government. It is the poten-
tial for some to benefit morally and materially at the expense of others 
that creates the bone of contention and that limits on government are 
meant to move out of reach. It is odd that little or no awareness is 
shown of the “incentive-incompatibility” (if we may use ugly but handy 
jargon) of limits that would exert real rather than illusory restraint.
 Similar confusion between “ought” and “is” is inherent in another 
major strand of political thought centered on the idea of the fictitious 
social contract. The contractors give the government a limited mandate 
to help execute and enforce the contract. There is an obvious potential 

 First published by the Cato Institute at www.cato-unbound.org on February 11, 
2008. Reprinted by permission of Anthony de Jasay.
 1. Anthony de Jasay, “Is Limited Government Possible?” Critical Review 3, no. 2 
(Spring 1989): 283–309. Reprinted in Gerard Radnitzky and Hardy Bouillon, eds., 
Government: Servant or Master? (Amsterdam: Rodopi, 1993), 73–97. Also reprinted 
in Jasay, Against Politics: On Government, Anarchy, and Order (London: Routledge, 
1997), 39–63.
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gain to the government or, to be pedantic, the persons in charge of it, 
from exceeding this mandate, and the means are available for doing 
so. The incentive-incompatibility of the limits upon the government is 
nevertheless ignored and not dealt with in mainstream theory.
 When Ulysses was sailing close to the Sirens, he had his shipmates tie 
him to the mast lest he should be lured to jeopardy by the Sirens’ song. 
This metaphor is used to bring home the rationally self-interested na-
ture of self-imposed restraint. However, the metaphor is an ill-fitting 
one for governmental self-restraint. Ulysses obviously would not tie his 
own knots, for he would know that he could and would untie them 
again when temptation beckoned. He had shipmates; it is not evident 
that government has anyone capable of tying it to the mast. If there 
are any, they might be just as eager to untie him and to yield to the 
temptation as was Ulysses himself. For the metaphor to work, some ex-
planation is needed why their incentives differed from those of Ulysses, 
why Ulysses took on such uncongenial shipmates, and why, being of 
sterner stuff than their weak-willed skipper, they did not take over the 
ship rather than leave him in command.
 A different metaphor I proposed in The State is perhaps a more apt 
illustration of the use of a mechanical device to serve as a substitute for 
reliable commitment to self-restraint. A lady agrees to wear a chastity 
belt to reassure her lord during his prolonged absence from home. (A 
government may likewise adopt constitutional limits to gain the confi-
dence of its subjects.) However, the key to the belt’s padlock is within 
reach, and thus the belt can occasion delay, but cannot stop Nature 
from ultimately having its way. A padlock whose key has been thrown 
away is a metaphor for a constitution that cannot legally be amended—
a problematical legal rule I intend to touch upon in section 1.3. Mean-
while, we must not forget that if there is no key, there is always the 
locksmith.
 My early paper on the subject concluded, if that is the right word, 
that the possibility of limited government lies beyond the scope of 
rational choice theory. I still think that there is something to be said 
for this view, but that the argument leading to it should be formulated 
somewhat differently, and before winding it up more account must be 
taken of real-life contingencies that may or may not occur and persist.
 My present argument will be set out in what I hope will be a tolerably 
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organized pattern of nutshells. Section 1 will deal with rule-bound so-
cial orders, with 1.1 sketching the conventional rule system of ordered 
anarchy, 1.2 the rule system made for and by government, 1.3 some 
problems raised by the nature of vows, self-referring rules, and en-
forcement, and 1.4 some consequences of a winning coalition seeking 
both to maintain itself and maximize the benefit from winning. Sec-
tion 2 is mainly devoted to contingencies: 2.1 speculates about what 
happens when money buys elections, 2.2 points to limits of govern-
ment arising from taxable capacity, 2.3 deals with how panic about a 
dysfunctional spread of government may bring about a reversal of the 
usual time preference for the present over the future, and 2.4 evokes 
taboos as factors that may limit government in ways the usual concep-
tion of rational choice would not do.

1. rule-bound ConduCt

Social coexistence may be chaotic or rule-bound. Here I am seeking to 
deal only with the latter. Rule systems can be fruitfully divided into two 
types, conventional rules and rules by and for government.

1.1 Conventional Rules of Ordered Anarchy
Conventional rules can be best understood in game-theoretic terms. 
They are equilibria of coordinated behavior that are payoff-enhancing 
(without necessarily being payoff-maximizing) for those who adopt 
the behavior in question, provided enough others adopt it, too. Stan-
dard examples include the use of a common language, the rule of the 
road that drivers will adhere to if many travel on the same road, or 
the orderly passage of two persons through a narrow door where one 
chooses “after you” and the other chooses “before you.”
 These are examples of equilibria that are self-enforcing like all equi-
libria. However, most of the conventional rules of coordinated behav-
ior that have the greatest significance for the social order are equi-
libria only because deviation from them by one individual provokes 
sufficient probability of the deviant being punished by adjacent indi-
viduals, so that the probability-weighted payoff from deviation is lower 
than that from adherence to the convention. Formally, some or all of 
the “players” pursue a contingent “strategy” that kicks in to respond 
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to another’s harmful deviation and sanctions it by one of a variety of 
more or less heavy punishments. The best examples relate to property 
and contract. Here, the deviant strategy of trespass, theft, usurpation, 
and default would yield vastly higher payoffs than respect for prop-
erty and fulfilment of contracts, were it not for an adequate probability 
of sanctions. Administering a sanction involves some cost, but the con-
ventions of property and contract function as equilibria no one can 
expect profitably to deviate from if a sufficient proportion of “players” 
deem that the strengthening of the convention due to their own action 
in administering punishment is worth more to them than the cost of 
doing so. Bearing the cost of punishing deviation is a classic public-
goods problem. The public good is the convention. Not punishing the 
deviation when one does not know whether enough others are going 
to do so augments the risk of weakening the convention. There is an 
incentive to diminish the risk by assuming the tasks of punishment.
 In the Hobbesian tradition of political thought, the likelihood that 
conventions of property and contract will spontaneously emerge and 
be protected by the voluntary defensive action of those benefiting from 
the conventions is never envisaged, and the task is entrusted to Levia-
than, despite ample evidence that such conventions have since time 
immemorial been deeply anchored in people’s consciousness and con-
duct. Hume, I believe, was the first to recognize that conventions, in-
cluding those regarding property and the keeping of reciprocal prom-
ises (i.e., contracts), exist and are the outcome of spontaneous rational 
conduct. He implicitly but clearly scotches the Hobbesian idea of a 
need for Leviathan when he says that “the stability of possession, its 
translation by consent and the performance of promises, these are . . . 
antecedent to government.”2
 The complete set of conventional rules banning torts against life, 
limb, and property, and nuisances and incivilities is neither imposed 
nor sponsored by authority. Nor is it the outcome of bargaining. It con-
stitutes ordered anarchy. There are plausible explanations why ordered 
anarchy, despite its moral attraction and its nature as an equilibrium, 
does not subsist through history but is overlaid by a different rule sys-

 2. David Hume, A Treatise of Human Nature, 2nd ed. (1739; reprinted Oxford, 
UK: Oxford University Press, 1978), 541.
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tem involving government. Surveying these explanations is outside the 
purpose of my paper. However, the concept of ordered anarchy is a 
standard of reference that must always serve as the background in con-
siderations of the nature and role of government.

1.2 The Rule System by and for Government, and the Rule of Submission
In a complete rule-bound system, every rule except at least one is the 
product of a rule. There must be at least one that is not rule-made, 
for if there were none, there could be no first rule, hence there could 
be no rule. The exception must be the product of something outside 
the rule-bound system and, once created by that thing, can in its turn 
create rule-made rules. We shall call it the rule of rule-making (which 
includes rule-change).
 The origin of the rule of rule-making may be divine command, moral 
authority, material power, or the unanimous will of all concerned by it 
and its consequences. What it is or what it is believed to be is an impor-
tant question for its legitimacy, but not strictly relevant to our purpose. 
What matters here is that it is a valid rule if it functions to make rules 
that turn out to be binding.
 The rule of rule-making must define the person or persons, in short 
the government, entitled to make rules and the conditions it must ful-
fill in doing so. For instance, it may lay down that government is carried 
out by the king, that he must be anointed and crowned, and that the 
rules he makes must be decided by him in his council. The general 
form of the rules is to say what may, shall, or shall not be done by 
whom. Accordingly, it may be addressed to individuals or to the gov-
ernment itself. The latter type is a collective choice rule (in the litera-
ture inspired by the work of Kenneth Arrow it is called, perhaps a little 
suggestively, a “social choice rule”), or constitution.
 It is apparent that in laying down a constitution, the rule of rule-
making refers to itself, which would vitiate its logic and make rule-
bound constitution-making nonsensical. However, as it refers to other 
things as well, it is only partially self-referring and is saved from being 
nonsensical. This difficulty will be briefly faced, though not really re-
solved, in 1.3.
 A necessary complement of the rule of rule-making is the rule of 
submission, which requires that all shall obey the rules, including this 
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rule, regardless of whether they approve or disapprove of them. The 
enforcement problem of the rule-bound rule system impinges entirely 
on this rule.
 The crucial aspect of the rule of rule-making seems to me the fron-
tier it draws between the “zones” of individual and collective choice. 
There is a zone of the feasible universe where choices are reserved for 
individuals and another where power is given to collective choice to 
override individual choices. To the extent that the collective choice 
rule can define or by a rule-change amend the frontier, its zone may en-
croach on the zone of individual choices, while the reverse is of course 
not the case; individuals have no rule-making power enabling them to 
encroach on the collective zone. Much of the problem of limited gov-
ernment is summed up by this sentence.
 What follows immediately below is a leap from the wholly abstract 
to the mundane and almost comic. As far as I am aware, no constitu-
tion at present in force imposes on the government a limit to taxation. 
Collective choice, in other words, is not restrained by its rules from 
encroaching on individual choice in the matter of preempting material 
resources. Germany’s postwar constitution is no exception. However, 
its Article 14 guarantees the ownership of property (though it is not 
made clear against what, and whether income qualifies for the guar-
antee). The article adds (gratuitously, it seems, for a document that 
should lay down what shall be done) that private property also serves 
the commonweal. The presiding judge of one of the two chambers of 
the Constitutional Court chose to interpret Article 14 to mean that 
half of a person’s owned resources may be taken from him to serve the 
commonweal, which in turn implied that taxation of all kinds must 
not exceed 50 percent of anyone’s resources. The other chamber did 
not support this interpretation, and the ensuing debate among consti-
tutional lawyers about the “Half-and-Half Principle” seems now to be 
petering out.
 Equally quaint and droll, but in a way also rather ominous, is a re-
mark Hayek makes about taxation in one of his essays, quoted ver-
batim in my 1989 article “Is Limited Government Possible?” The gist 
of Hayek‘s astonishing statement is that while government may use 
coercion to enforce the rules of just conduct, it may also provide many 
useful services that do not involve “coercion except for raising the nec-


