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Speech About Ill-gotten Assets By Political Parties
And Crime Of Defamation: Cases And Analysis

Tung-Yin Tang ~

Abstract

This article aims at, through an approach of precedents analysis, an
exploration of the judgment criteria and factors employed by Taiwan’s
judicial practice in cases where whether speech about ill-gotten political
party assets constitutes a crime of defamation is in dispute.

This article points out that, for these types of cases, the courts
basically follow the long-established review frame developed and
formed by the practice for the crime of defamation under Article 310
and Article 311 of Taiwan’s Criminal Code. That is, apart from abstract
abuse, categorizing speech in dispute in terms of the nature of speech
into “statements of fact” and “expressions of opinion,” and accordingly
uses the actual malice rule for the former and the principle of fair
comments for the latter as its judgment criteria. However, more than that,
the following characteristics can be specifically identified in these kinds
of controversies: (1) the legislation history of the law governing the
settlement of ill-gotten assets by political parties and the Control Yuan’s
related investigation report provide a strong basis for evidence indicating
that speakers, with sufficient reasons, truly believe the existence of ill-
gotten assets by a political party, which may deny the speaker’s actual
malice; (2) because the issues regarding ill-gotten assets by political
parties are a field of a highly public nature, the court takes a self-
constraint attitude toward these kinds of cases, specifying that the these
speeches’ value should be considered and decided by nationals through a
process of democratic mechanisms, instead of through the judicial system

*  Associate partner, Baker & Mckenzie Taipei, Attorneys at law.
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or being easily intervened due to criminal penalties; (3) the judicial
review also considers the historical status of the Kou Ming Party which
was the ruling party in Taiwan for decades, and even now it still has great
social impact, along with its ability to defend itself though public media,
and holds the opinion that the related speech is of high public concern
and should be protected and tolerated to a maximum extent.

Based on the judicial practice’s thinking as mentioned above, it is
worth observing whether the passage of legislation in 2016 and 2017,
including “The Act Governing the Settlement of Ill-gotten Assets
by Political Parties and Their Affiliate Organizations” and “The Act
for Promotion of Transitional Justice,” could have any impact on the
judgment in similar cases going forward, in particular whether the laws
offer a basis to justify the argument that this kind of speech should be
viewed as fair comments on a fact subject to public criticism.

Keywords : ill-gotten assets by political parties, the recovery of assets
ill-gotten by political parties, crime of defamation, actual
malice, the principle of fair comments, free speech
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