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Abstract

In August 2016, the Legislative Yuan passed the Act Governing the Settlement of
[ll-gotten Properties” by Political Parties "and Their Affiliate Organizations
(hereinafter referred to as the Ill-gotten Properties Act), and our country has
entered a brand-new stage in its transitional justice project to deal with state

illegal acts during the authoritarian period.

In general, the object of "large-scale and systematic violation of human rights" is

used as a transitional justice system to seek justice and stay away from pain, or to
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understand transitional justice as "in the process of democratic transformation,
for the purpose of consolidation of democracy, in the context of facing and dealing
with past authoritarian procedures and mechanisms, it cannot be denied that "
governing the settlement of ill-gotten properties " is indeed a relatively special

part.

Based on the concept of transitional justice, whether it 1s the retributive justice
that holds the perpetrators accountable, re-establish the opposite value of law and
lawlessness, or emphasize restorative justice, focusing on the future, the
restoration of relationship between the perpetrators, victims, and society, or even
the consolidatien of democracy. In the process of governing the settlement of ill-
gotten properties,it is necessary to find its precise location. There are also many
discussions in Taiwan argue that governing thesettlement of ill-gotten properties
is not belonging to theymeans of transitional justice. Moreover, some critics even

think of this as political'struggle.

In the application of the Ill-gotten Properties Act, especially the relevant subjects,
procedures, substantive law connotations regulated by the act, and even the
disputes arising from administrative and judicial practices, they must have a
theotetical perspective, especially from, the aspect of comparison method of

similar experience in other countries’ transitional justice projects.

In gesponse to these two main axis: ‘basic theery of governing the settlement of
ill-gotten™ properties’ under" transitional justice’ and ‘substantial law and
procedural law issues in the application of the Ill-gotten Properties Act’, there is
no comprehensive discussion and review in Taiwan so far. This research makes a

clear discussion and construction, which is the origin of the research project.
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fEit - Halbwachs #2138 " #E{L ; (Rahmungen) AYRER: : tE&RKERVECHE -
BE LENEEEIE  MANRERIE - (HAIEEEE R E B R
SHVEARERCE - TRETE ARSI E 2 g TR BRI E T
NELERG T R L B 2 FG AR E e - SfEERSAEN (représentation
collective ) » BHSEALNY + REW fod 2 ~ BRI » BE FEVE R T ERIVFEK
{E N Bt ERER AR R BN T ML RE R R —ERRE R 2 AR B
iR AR T B AR A 2 #E BB L | ( gégenwartsspezifische
Vergangenheitskonstruktionen ) » HAA7&HE 2 » B E BEAGZ BREVEEETZ R » 77
AETRE » ZHECKE B M EZ S E ARG e 2 MARANR T 2B ER
YRR S oK g | 44

Maurice Halbwachs 158550 1 - /F & ALl George Orwell £ (1984 )
A - PERAER S BRI o PZERERAE o BiZEH#EZE (Who controls the
past controls the future; who controls the present controls the past ) » {H & EHE
TEPEZAAE - BEIEAGRETE - TR E I E S (VRS - &2 2R ENBUATH:
GAB HAY - K5 A2 2 ), Antonio’ Gramsci A7 a5 By SC(E#H 1 (kulturelle
Hegemonie ) 45 » 25 " #2£8l] | ~ BAEF] « P GHE £REEE - QIR EIHEM
e - EHEBVERGECE - HER A SR IVAE » X2E LA - JTIER
RAR AT REAIATTE B E Y EERSEC IR AEVRRABR R (E ASCIEZ A ~ 2 b5 A
MEEReRC IR - AURAERTERY T AE(L ) T 2Bl - NABEMIEL - ke
FESEHVEAE » MR E S AV ESEE [ 25 B se ik - 28K - A2 —
BORHVARTE » SEEIEE 5 0 BOEOR e EAH Bl SRR %L - A 3w el Pl o
& W B RImIYBUAES R - (BER R - (DM HE S H A ABREZ &/ 5
o NEPRG T ZEREGECIR ? NN R R B S B - e | A T
FEUREBIRGE T EHRPUAEEE EEMHIVECE ? I ETAD FIRRECR Y B
ML WREAER TN S - McEES ARS8 XL - BE LHERE

42 Halbwachs, Das Gedichtnis und seine sozialen Bedingungen, S. 22.

4 Ebenda, S. 181f

4 Tbenda, S. 48; dazu auch Kastner, Transitional Justice in der Weltgesellschaft, S. 255.

* Gramsci P T HEAHYEZE | (erweiterter Staat) I E AR ERBERHEL A » REI
Y > AN H T E A - (F R SRR —HEE P20 5 siehe nur Réttger, Gramsci und die
Kritik des hegemonialen Neoliberalismus. Politische Re-Konstitution des Marktes und neoliberale
Erweiterung des Staates, in: Hirschfeld(Hrsg.), Gramsci Perspektiven, Hamburg 1998, S. 139, 152 -
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HEAABURAC I AN B RAYERRECR  SR G & N 2 i
EARKRHIBUEHTERE » ARA TR B FHE RN ATEEUEE E BRI - A iw
NSRRI ZE NAYEAR - PRIV 2 fl R Res T BRI R > # A E| FE (ER
AR L H AR ] o

[EEIARTE FZAFIRER © (AR BT S - RIS S B

HP 2| L RNISEE i S
T = stice instruments,
transitio NAESARY - Rl 25 Rl
RITE AT K % e e &
46 ,

e Y T % : & TR
- IS
- R

- HEZA®
- R

- SNBA - AEFIAEERER

BHEZZEN » URBHEABRZ NEFEERRERE > BEHEZ -

FERTAL TR T AT ) ZERIER TN IR A EE A
fEt o TR R By B Z A AL (R 2 A4° - DI sRAUR R e EE 2l

6 Werle/Vormbaum, Transitional Justice. Vergangenheitsbewiltigung durch Recht, 2018, S. 6f.
47 Agreement on Resolution of the Conflict in South Sudan, 17. August 2015.

© ERAE VAR TR AN - ZARITASRATET LT B - — O 2 R ZR AU TE 2R
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fiti > FradrvECIEETE (memorial projects) » BUE R IFRAREE R A REAE
B FrttEEh 2 HIE LA - FraH institutional reforms » &7 » 8 LL G IR B
AAHGAEE A ACEE - BIAIREN S8 - LA H4E 2 3 TR E R E A
FEE - HEEHY - SR EEAERGEEERRIERETFE AN - BEE
HITFEZE90 (International Center for Transitional Justice ) ~ B & BFLE & HHEL
WHEE  BEXBREE HBUERE AE 2 BRI aCEs - £2 0 MR A 1 23R
By T =% FEREIRE R, AVES - NS ERERT T —thE{tH
HREIB AU N 2B R NERER - BEA &SRR - B11ER - R
FESCRIARY FrERE > SRS mi2 Bt 2 a8 | ° - (ETEhEIAEN S - BAIES
WA FHEIRI IR NED - ek 224 ABIPRAHAREHEMEE = A - BlE:S

BREE ~ FEMNIREE - EEFE TR AR ~ BOM A RE AR BEfR 2 AV TE (T8 & B
S5 (Rt AR AT PN EF R R E RS SRR B BRI
TAERET - JVE GRS BRI A T A HE A - S g E
EXH - FreElVAERTEI LR (grassrootsactwlsm) L TRAFRITH
HHE it [T P FR I R B Y 22 PRI AR T-FeEa i i - AR5k " i b
Z HRMEETFS -

(o BRA A TE RITE B SRR A4S ) » 552 i Roht-Arriaza, The New Landscape of Transitional
Justice, in: Roht-Arriaza & Mariezcurrena, Transitional Justice in the Twenty-First Centry (2006), pp.
1-2 -

49 Werle/Vormbaum, Transitional Justice, 2018, S. 9.

S0 JE=7 1 (The full range of processes and mechanisms associated with a society’s attempt to come to
terms with a legacy for large-scale past abuses, in order to ensure accountability, serve justice and
achieve reconcileiation) , Report of the Secretary-General on the Rule of Law and Transitional Justice
in Conflict and Post-Conflict Societies, UN Doc. S/2004/616, 23. August 2004, p. 4; Guidance Note of
the Secretary-General, United Nations Approach to Transitional Justice (2010), p. 2;
Schlussfolgerungen des Rates der Européischen Union von 16. November 2015, S. 7.

51 Werle/Vormbaum, Transitional Justice, S. 11.

52 Werle/Vormbaum, Transitional Justice, S. 11f.
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FUE PR ER A ARG R I

i

— & AR 2 AHER

HEAR FEIBR A A CAEBEA EZARES N HYA [FHIRE S - B pREE K BUE

B B M2 BIR AR TR ) ZBRIERZ OVEEENM > ERGEIA L2
PLENER > AIFEIEIEAS S Noémi Turgis Froptiihy - (EBIFCAESEE b o #EA
IEFR B AR ORI 2 AR - [F]HS As R Al BRI i » FEh FOHE R (] S (B S lE
Z B o\l LLE R 5% - W AR ER B AR EE A RS (R 2 RIS > 5
AR EATHISEH -

(1)

(2)

(3)

ZEEMER - (CEIFE AR R E A E TR W DB IR 2 A0k ~ [H{EIE
F2 T ZEREN > —HEBIREEZEEZEL > PIIZEE ZZONE
BTN NS EE R S AR ~ BOK R 7 i = - SR 2 A

HAEAF NMEREFRE 2B - EZGE A ETT > &2 LIAREIE E
Bz AlRetE> -

INEERER - Fy TR B SRR A MEAE - RIBFINEERE > EAR
RIEBEAANGRGEERAFE > L bR T — R HEAR AR
RSN > PIANZE R R ~ SEEEANSS - TAFEHA ) (fair trial) Z#2
Foi A SRR RASE - Blanprbe A RAVEEREHE - PR 2 TR - SaF K Rkt
REFS Y A HY 0 R TS EREEM NG - EABFEZRIEL
o [EIR I TARE A AR B3R R [ AR - A0 7 A i LR 1R 2R A 1
B

ERTEEGRRNEAEEAE - BT RGELK - DB ER
R BUHN RIEREIT R ) LS8 - (5155 BURFRIR Z HAAS
FMAETREBELBEEFEGR - BT SRR 288 - EmitaiE

53 Turgis, What is Transitional Justice? International Journal of Rule of Law, Transitional Justice and
Human Rights 1 (2010), p. 9.

S HEENFrEE R I [ERE > 55 B S iEsTES (sekundire Strafverfolgungspflicht der
internationalen Gemeinschaft ) ; Werle/JeBberger, Volkerstrafrecht, 4 Aufl. (2016), Rn. 252 -

% Aukerman, Extraordinary Evil, Ordinary Crime, Harvard Human Rights Journal 15 (2002), p. 39,
48; Werle/Vormbaum, Transitional Justice, S. 28f.

56 A HEEEE A ¢ Nagy, Transitional Justice as Global Project, Third World Quarterly 29
(2008), p. 275 - M EFREEEE FRHUSRVEUE: - 305 " ERAVEIVIES | B0 7 EE
NAVERFRRS 5 Bell & O’Rourke, Does Feminism Need a Theory of Transitional Justice?
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PRS- DRI R B > B8 R ERIREFRUEE A REZ TR - B
Wi LR TER 2 fg 2 AR E AN RALEE A E = I HARR - A BT
TEFTAR AR BRI » TR B S AR BB - #07 R fE 2 52 - (HHAth " A
BT 22 EN - RS2 S 2 8 F B - B TR
TEEZMEREE TR ERME Y BB S I ERE - £
SREAI R TG ) B TR KRS R ER RS R 0 MR
a0 T MERIIESS | (gender justice ) ~ fRE L E EABRER] 2 TR IR

(social justice ) 3" #+ & - 287/ - 55 | ( socio-economic justice ) ZE 257 o
N B RRERTERE - (ERDEER © BB AR R T aE
BUNIEE &g - FE B aTse e mE ML R - BT DUEREVELE "Bk
B/NEgR ) CHFEHET REIER T ERENERZ ARSI
BN SR R R EEAZ B TR ARG T B2 1B 2
HEE R At a ORI o Flandngs - FEkne ~ B - B (i
LLFEAIET ) - BEES - AHEHY - EAFEPTAEEE - FRIGHEE > RIRIER
R R NS - S 2 BRI 25 R a i 52 » flaig it & E AR
B2 - BRI A2 A Z9FIE U E R E 5 - [EIREI R E(E 2 ok
NS > T RAERENSEE - TERNERAERE TR ) LIEE
2 [ -

WA A [FIFY RS 47 e BE(E IR  AUEEAEINE ARTEE > & AIH
HEEH M - EiREFREARENIE R & EME e R R TR
YNRFTAL - REZAESAINE 255 R R E A AR BIL T VR AU SRE S (R A Ry
GHIEE - #E2VEER - IR AR BB 6 B S & MR ERCR -
(ERE BT E R RE RN T - AR E e ZRCR e - 40 8o FEUZE]
TSR T o R SR B AT > PSRBT Ry (AN BT & TR )5 { T Y
BuaE M ; A5RIAIA0 2013 FERY AL > BIEHIEERHID 1971 S8 1L EFFAD
TEFRTHEBIMREIE Y EREEFILTHEE > RS [HEEMEE R

International Journal of Transitional Justice 1 (2007), pp. 23; dazu Werle/Vormbaum, Transitional
Justice, S. 29 °

5 Werle/Vormbaum, Transitional Justice, S. 29f.

%8 Gready & Robins, From Transitional to Transformative Justice: A New Agenda for Practice,
International Journal of Transitional Justice 8 (2014), pp. 339, 345.
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PARNEEAE A1 PN e

THESHY > B (restoratlve justice) Z HIYAIEREFUINEEHIL >
M E R E N RETR B S HEEE 2 8E » SORINE A B A
AR GHVETL  LEMAZEY - fiERSEASETE  (FREAIER T2 5
BT B RATREIEEHENEER B - AEREUEERIERE A0
100 DEEAFEA FEREEENERE TS CE5E - USRS
P R — TR ARYER G - BIE EPRAUBERIERIVBIRA D > Flasd
Ubushingantahe - &% #£1Y Gacaca ~ 371 Lisan ~ B =L 7H) Magamba -
51267 Matu Oput % » EC&YREBIELUEWRYE] 77 » 57 " FETBIZ R
U B Ryt ~ M T A5 EU@%@@@E&%@E&ZE@%J ' 5
2 B DR 52 7= RE A [F A R R B (HEE F R
BIAn{E B EE T - HERFRE BB EAEZE AR -

e FE = B2 18 2000 F W BS 8 2 F00 i &8 g 1 il Ry 0% 06 B AL A
( Rechtsstaatlichkeit und Vershnung ) BV 177252 > g% sRaiE fr Bl E i1k
AR 0 B MEFETRARE AR - AR P IE SRR NS, o KRR SRR
EIBE] - AMEEEY F R ARECREEIE G (B E - LS HEEN A GRF A
(Rechtsstaatsprinzip i.m.S.) » 5@FAFERIFA] ~ FEATTRIL - EAEHHESE -
TR TE FRARSS T 5&5@3%@@1@@ :
- AR T SERAVART AR AR ¢ A SR E  HAMER RS H
BRI AG M A b BT ~ A G R ISR 2 VA MR
RS FEOVART A AR - SR A AR - BUa B ZHF
» JREBS IR AU SE T A PR B A5

!

SE

#[E Jane Stromseth FEHAIHES: @ T B #EHIFE - FHoKXE | (Verbesserung
durch Bestrafung ) > ##HEINERX AEEENHIEIE > A EEE MG R E

%9 Human Rights Watch on 1. March 2013, Bangladesh: End Violence over War Crimes Trials;
http://www.hrw.org/news/2013/03/01/bangladesh-end-violence-over-war-crimes-trials (19. May 2019)
80 Truth and Reconciliation Commission of South Africa, Report, Vol. I (1998), p. 127.

61 Werle/Vormbaum, Transitional Justice, S. 33.

62 Crocker, Reckoning with past wrongs: A normative framework, Ethics and International Affairs
13(1) (1999), p. 55.
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BISAL > B PL - TUERE ) EZ IR LR EERE AR AL - Al R T &
AEEAE ~ BEARRAYIES - GBI NEESIHE AR | SEVIHVEAT -
TR A E BRG] - BiEE 2 B PR HEAE (International
Criminal Tribunal for Rwanda ICTR ) ~ Fif Fg 8 fif 7% B B B B H) =504 2
(International Criminal Tribunal for the former Yugoslavia ICTY ) ¢4 o #2522
FR(E A EAEE AN . — T EE AR LSS U TEES
BIERE ) IR - BU7E > FEREAIIE ARNTEE - TR - BRI
SEINIEE | - AR R RN ARG - [FliRE R R R T B R R A
BURFERR SN - BN » 2/0E g0 SEAUHVALERE 2 » e TRF AR YRR &
EAAEG: » SR 2 FHRME R BRSHIBUEHE B (A L - N A AR BUa S K 85 F: T
HHES T Dl BRI BT S (6550 AR Z BRI ]
FEEEREE T GRHERATEHE TIEAIEEERENE | ARG ZAA - SRR
ENEEEE » LI FFZ R EG R LT s =R - slEbR S - i
[F) 7S DA B . - 2 S BTG EERAR FHYISEEF F-E2 » IER&CA 115 BIIfE
FERTACH BN AR - R S LABIER S - SRAUAEF H 2P = - AIRER 2K
fEFE N BUE R ETZEH NS B0 o

MY - R EZ AR RSB EE & " f1#% | © Audrey Chapman 5%
Ry FE B R TR B/ VWS E A SRR MBS - Frel T E
iR kB e E o — 2 Y F2 | (a process of putting relationships and
societies back together again,) - B HAME 352 AT A Ry —(E& A F IV
TR AV R - A EEVE NS A [F— 22 EAEE S #5DUETL
MHEHIEE - S HE G EE %R - UL R 4 &% - James Gibson HI|
AEF AR IE 2 O A (] T [ Y PR A - AE A & G  BUE T - BUATIEAY & 14~
(e \HBE T IR AN /Y - B R A o Bl - S 2 LBUa
REHIRIfR » AT DEAE GRS 2 OB E R AL RS

8 Ottendérfer, Rechtsstaatlichkeit und Versdhnung in Transitional-Justice-Prozessen, in:
Mihr/Pickel/Pickel(Hrsg.), Handbuch Transitional Justice, S. 65f.

64 Ottendorfer, ebenda, S. 73.

5 Ebenda, S. 66.

5 Ebenda, S. 66, 73.

87 Chapman, Approach to studying reconcileiation, in: Hugo van der Merwe et al., Assessing the
impact of transitional justice. Challenges for empirical research (2009), pp. 143, 145.

88 ##5 |5 Ottendorfer, Rechtsstaatlichkeit und Versdhnung in Transitional-Justice-Prozessen, S. 68.
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EEBIERIE BT IS ? Ty T EEA 7 BEEIER  AVE
L4 — 7 W& ERE 1990 FEAUREADIZK » RIF2HI AT EEAG ~ B4 14 SR8 (holistic
strategy ) {REIRHEEIEFRE S AFSLEN Fom 2 A GEIE A E e m B -
B ERERtEZE G N TREEESIVARE R JIEREXILTHIT
Ry N AT FEEETRAUAR I EERAY N EE B [Het P galRg 2T A A - ]l
A I EREURIAR T B - IR Ry B i ISR A85TT » SR8 FA BHRORIE » T 2= 7 PE R fig -
WA Mt KA B2 G EURG 2R 1L « 40 [E & B b & Kofi Annan 7t 2004
F (e R g et g ZEAERBLKE) (On transitional and rule of law
in conflictand post-conflict societies ) HAfERAY © 1EF8 ~ FISFELRTE » FeZ2
TR EE > TMIERZ M G 2 B By 24 (Justice, peace and democracy are not
mutually exclusive objectives, but rather mutually reinforcing imperatives ) 7° °
BRI AT AEA R B G R IR RIS R 28 — AR E
H N EREGRT B ESS sl - V73R M 5 DY 2 36 887 TR B SR G (B RS B el A 2 Ffége »
HEMRER R EHEE AR AN T EE R EME A EHE R g B
TEPRAUN BT F-Be 2 6, [FIRFE4ER IR - MR F - MIPEREHIEET

FHE ERTEER S T

FriiFT st B I o o A TR s e - Yy
sl ks TR
- Wi

ki

8 ECOSOC, Report of the meeting group of experts on restorative justice. UN Doc
E/CN.15/2002/5/Add. I; UN-SC, Provisional verbatim record of the security council meeting on post-
conflict national reconciliation. UN Doc S/PV/2004. 4903.

70 UN-SG, Report of secretary-general on the rule of law and transitional justice in conflict and post-
conflict societyes. UN Doc S/2004/216.

I ECOSOC, Report of the meeting group of experts on restorative justice. UN Doc
E/CN.15/2002/5/Add. I; UN-SC, Provisional verbatim record of the security council meeting on post-
conflict national reconciliation. UN Doc S/PV/2004. 4903.

2 BHAIRELL TR ESR IR FEOEAL ) IILGERTE - SR ¢ kS - RV a R R Rl
BT R — SRR ARN S S SR - R EER RS R LR
30 2014 GRS AEEIE AR B ERSS — R rE R B B CERLLE - BT 5
RETERSE AL > 2013 -
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- HMHZE®
- fEREE
- ABE - AHPIASEEE (BB -

F—H FEES

1T ST RrplE et B EIRA ERVE U HAT R E A
PEZ TRy » EATHEEA EHUFTE B & - 58 —(E S EEREE 2402« = AT
R Mgl Y775 (Strafpflichten) ? JRENEAS 2 1T IS BT R JR A - ik
S A IESR 0] LIS & 2 A PRI Z — ? FEBISE 2 LB IR T Ry el
EAERE R AV 51T~ B IE -~ RESIEE » Sy S AR AT Z B 5%
AIES TSR E T £ Z 78755 > Nam K IR BIEE1EE - Az FIUFRH
KBRS T e A  RES 2 SRR Z a8 2 B HEREE - S A Bl AR
&y sEERPTA B RE R BB @R N CRIEARE - B AR A RE S
EHNEREZE TR ETHEBT L5 AR BIFERGE L

(B ib st iR gE gy ) ( Convention on the Prevention and Punishment
of the Crime of Genocide - fiifl (THIEREEALY) ) - H=BLFHEM (HANELALY)

(Geneva Conventions I & IV BUR SR Z B A&y - a5 HEI R 45
7o BN RITIVE =BT S - ANESTEIEE ER L aRIT 2 SRR R 0]
o = B T TR S SRRy L 2 i [ S A o8 T i IR A
(1308 F > LA S5 A 3 B & > A S (TS B i (8 X s i N
TP REFAEA —EXET)) B2 EE 2 58 - R il 61
IS B AT (i SO M B 7 R FEHL > PRl s ARE ( Pinochet-Effect )
74 AR o TP R R B R D SR B RS BR ha R LT gk
MELSMAERZE » SRR AT 2 85T - ARA RS S R E R R A, 7 -

MBS EENEZE > T2 [E5{EFEE (Individualisierung von

3 Werle/JeBberger, Volkerstrafrecht, Rn. 254; Werle/Vormbaum, Transitional Justice, S. 44f.

74 Roht-Arriaza, The Pinochet Effect and the Spanish Contribution to Universal Jurisdiction, in:
Kaleck u.a., International Prosecution of Human Rights Crimes (2009), p. 113 ; #5[H
Werle/Vormbaum, Transitional Justice, S. 45.

5 BeschluB der Afrikanischen Union v. 31. Juni/1. Juli 2008, Werle/Vormbaum, Afrika und der
Internationale Strafgerichtshof, JZ 70 (2015), 580f.
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Schuld) : ArE#G R MERVBIZR AL - HRERFPEEARBTT - B2 AFHE
BRI TG ) o S BRI RE] « SR BRITE LA A RIE
NBHRE - A SR e e R R HAER - ([H - A aREERY - BIEAE
FIETRRRE SR BN > v A 2 B R an S BliE i 2 fRiR AR fE - s 2 © AHEHE
HAEA AL - A RS IR R Ae A BN A BEHRVEER > sl IR &AL
B EFAHAFNRA T ENEIEEZIUIR - A EEhERAIEES - 2
BB AT R Z - RAEBEHVL MBI T Z B ARIREET > 4 fe s iR A G5
CREREIRTIT ) 7 -

HiveEATS @ " HinEE 2B E | B SR ERES - JAEITE
HY ~ BEJTHINERS HFTE 2 2 NAT Ry > 2NN 1A BB HZE B B e 2 il
o JRATEERT AR 2 NEKEAH Z MR S LB R » (HEREE R
TEARIE S5 2 EENESE W E AT R FRte AR LR E
HUFETE - REENEE NAIRE RN AV SR - tHEHY - FIREES T
B IR A HRIRMES E 5 » HISERAA ERYE A - JR[ER 28 i A E
FeREE - BLAARIEHEE N &S NIRRT A - FR ST A B
ARV EB R S Be s SR EE 8N AU EE 2oL
T e AR [ Iy o EX R G = B ol YA AR 1 - DA R R G - i S e
RUTEFRHVEIS - AIRRIETGH 7S W THISESReAEE - WA Pl iy IMEBE
E IR E ~ SRS > — 7 AR REE - T ImIS I S a2 AR R
W AP EETE - iR B4 i ( Verfahrensabspraghen, plea bargaining ) * %2 {¥ Ji%
MBI TERFTP R RS R AL F o AT 119996 F 1 B =R
APz Drazen Endemovié AR 565 (RIS &5 B CRRAICHY ~ SL{Be & 4
HRHVUSESEE AR AR - mER RS A 'S L TRERA—F
TRIE P RS AR SE PRI T R - BT R B4

6 IMG, Urteil v. 1. Oktober 1946, in: Der ProzeB gegen die Hauptkriegsverbrecher vor dem
Internationalen Militdrgerichtshof Niirnberg 14. November 1945 — 1. Oktober 1946 (1947), Band 1, S.
249; dazu Werle/Vormbaum, Transitional Justice, S. 46.

T ORHIETEEZEE > 555 ¢ Marxen/Werle, Die strafrechtliche Aufarbeitung von DDR-Unrecht: Eine
Bilanz, 1999, S. 246.

8 Dencker, Vergangenheitsbewiltigung durch Strafrecht? Lehren aus der Justizgeschichte der
Bundesrepublik, Kritische Vierteljahresschrift fiir Gesetzgebung und Rechtswissenschaft 73 (1990),
311.

9 JStGH, Urt. V. 29. November 1996 (Endemovié, TC), sieche Werle/Vormbaum, Transitional Justice,
S. 48.

80 Art. 65 IStGH-Statut.
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AFEATA BRI SR FRA T E AR DIRIB I - Ba T B Y ek LR M pr L 2
[ > BIAFEE CFISETRAE) % 257¢ i > DURIFREIR AT AR Z FIRS &L
FRIS AR PP AU E Bt N R - BUARZE (R ST SR B B IR Ze e 7 EL TR
{EARSEHY > OABEHET B TR ZEUE > Al RA S - S LEEl i RE B A 5%
HIRE TS EAM ~ BREME ) ZHIY B EREGE BERE -

RSB E MBI IE R TR EES B A DA S R BIRRIR SR04 R ~ G0k
be & AL AR =T EEE - PUR rBlirea.2

(1) BFERIERTARE

FEIB BB B F 45 R 2 1% » 1B BBV A K R SR A e FIRE 2 T -
BIG R M AETT BEONE A ERYESR » ESR ERILIGR IR H —IOKEZ 194571946
FHIA R B EPRE SREE © 1046-1948 2 BEURREISESTAE - 7390 —
SEFILREWHR R ERNASRE Nf 2 B HIE A Er AR - TR
AR EFRNTIEE RutlG. Teitel o0 H AP AYTE SEHYFE AL G205 - BE 2 T 2RAY 40
TR BURSTRIAEH AR B P R S BB R B (R B LA AR RS IR P2
AL > B2 A BEE S BRI A S S - —Fita 2l S B2

GENEREE L2 BFHEREE AR - I ENEZZZ N\ TEHEEREER

(SHTGh & BB 0 B P Fil e BT i K B 2722 7 B PR B A I SR e - (B ED A AR
(&A=~ BaF ~ R (ad hoc) 48 H & 1998 4F» {48 5 &k [ o HEE
(B SR B S A bR Hzi /2 ) — FiraH Rome Statute to International Criminal
Court > 2002 S IEFPRIL > HHT 1238 BB > FUZ < NGB - 28 (8 KBS E »
RAENT ~ TP EEEEI RN - B ABT SRR SRk - TN 22 Ay 5
it E e G e i SHIE SR et e 2 SN I E e S o1 A

S ABEL I E RN B SE R R 2 B R & sPERHEE TP EZE
BB EEEN . > BIANEEEENETIE « 5 R And (FrEH Boko Haram ) ~ 5228

81 BVerfG, Urt. V. 19. Mérz 2013, BVerfGE 133, 168ff.; Beschl. V. 26. August 2014 = NZStr. 34
(2014), 592t.

82 Werle/JeBberger, Volkerstrafrecht, Rn. 5.

8 Teitel, Transitional Justice Genealogy, Harvard Human Rights Journal 16 (2003), p. 69.

84 Werle/Vormbaum, Transitional Justice, S. 49.
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FESEAIER®S o N EmAe] - Hif 5 B Blesh R AT 1R BRI BT S A e o g T Y T R Y B
T > NERNBOABEER B A TEESE - S SR N B AR
HIILIZEAZR - 2014 > FEIMHGE B 3 FTaE (Malabo sEE ) - ZEEEIEMNIESE -

MNFEEL A EAEF] AT ( African Court of Justice and Human and Peoples’ Rights )

INEI—f Tt Z IR AREERE 2 - S ERARE » DI BR RS A CIRE ~ Bin
5~ B EFREFEIESET ZEH » BERE S H RAREREES -

(2) VR E7ARE

o MU AU AR R & Y B B B PR B 4H B {58 R & A Be ( hybride
Strafgerichtshéfe ) - {1 411 1 5§ &L € 7% A BURE 2 1375 57 HY 5ROIR 28 5 1) 0% 2
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8 Weger, The International Criminal Court in Ongoing Intrastate Conflicts, 2015; siehe
Werle/Vormbaum, Transitional Justice, S. 50.

8 Werle/Vormbaum, Afrika und der Internationale Strafgerichtshof, JZ 70 (2015), 580, 584f.
87 Werle/JeBberger, Volkerstrafrecht, Rn. 811f.; Werle/Vormbaum, Transitional Justice, S. 50f.
8 Werle/Vormbaum, Transitional Justice, S. 51.
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8 Schabas, The Sierra Leone Truth and Reconciliation Commission, in: Roht-Arriaza/Mariezcurrena,
(ed.), Transitional Justice in the Twenty-First Century, p. 39; Roht-Arriaza, The new landscape of
transitional justice, p. 10.

% Werle/JeBberger, Volkerstrafrecht, Rn. 289f.

%1 LG Liineburg, Urt. v. 15.07.2015 — 27 Ks 9/14, 27 Ks 1191 Js 98402/13 (9/14); BGH, Beschl. v.
20.09.2016 — 3 StR 49/16.

92 OLG Frankfurt, Urt. v. 29.12.2015, 4/3 StE 4/10 —4 — 1/15.

9% Werle/Vormbaum, Transitional Justice, S. 52f.
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% Longman, Justice at the grassroots? Gacaca trials in Rwanda, in: Roht-Arriaza/Mariezcurrena, (ed.),
Transitional Justice in the Twenty-First Century, p. 206.

% Marxen/Werle, Die strafrechtliche Aufarbeitung von DDR-Unrecht: Eine Bilanz, S. 239f., 242;
zitiert nach Werle/Vormbaum, Transitional Justice, S. 54.

% BVerfG 25.05.1993 - 1 BvR 1509/91 - BVerfGE 88, 384 [404].

9 BVerfGE 45, 142 [173].

% BVerfGE 75, 262 [267].

% BVerfG 14.05.1986 - 2 BvL 2/83, BVerfG 31.05.1960 - 2 BvL 4/59.
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100 BVerfG 95, 96, 1311f.; dazu Werle, Riickwirkungsverbot und Staatskriminalitit, NJW 54 (2001), S.
3001, 3006.

101 EGMR, Urt. v. 22.3.2001 — 34044/96, 35532/97, 44801/98: Streletz, Kessler und Krenz VS
Deutschland = NJW 54 (2001), 30351f, Werle, ebenda.

102 Neumann, Die Rolle von Recht, Gesellschaft und Politik bei der Verarbeitung von
,Lunrechtssystemen®,in: dersl./Prittwitz/Abrao/Swensson Jr./Torelly(Hrsg.), Transitional Justice. Das
Problem gerechter strafrechtlicher Vergangenheitsbewiltigung, S. 51f.

103 Radbruch, Gesetzliches Unrecht und iibergesetzliches Recht, Siiddeutsche Juristenzeitung, 1946, S.
105, 107.

104 BGH, Urt. v. 3.11.1992 = BGHSt 39, 1, 14 BGH, Urt. v. 25.3.1993 = BGHSt 39, 168, 183f;
BGH, Urt v. 20.3.1995 = BGHSt 41, 101, 105.

105 BGH, Urt. v. 3.11.1992 = BGHSt 39, 1, 23ff; BGH, Urt. v. 26.7.1994 = BGHSt 40, 241, 249f;
BGH, Urt. v. 20.31995 = BGHSt 41, 101, 106.
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106 Marxen/Werle, Die strafrechtliche Aufarbeitung von DDR-Unrecht: Eine Bilanz, S. 248.

107 Benito, The International Criminal Court: possible contributions of the Rome Statute to judicial
processes in transitional societies, in: Almqvist/Esposito, The Role of Courts in Transitional Justice.
Voices from Latin America and Spain, Routledge (2012), pp. 288-289.

108 Werle/Vormbaum, Transitional Justice, S. 58.

199 Corte Suprema de Justicia de la Republica del Pert, Sala Penal Especial, Urt. v. 7.4.2009 — AV 19-
2001; Art. 25 Abs. 3 a) Var 3 IStGH-Statut.
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110 Schmitt, Glossarium, Aufzeichnung der Jahre 1947-1951, Berlin 1991, S. 257.

11 Office of the Tnited Nations High Commissioner for Human Rights, Rule-of-Law Tools for Post-
Conflict States — Amnesties (2009), p. 5.

112 Werle/Vormbaum, Transitional Justice, S. 68.

13 BRI A4 EUEEIEZ B - 555 R ¢ Constitutional Court of South Africa, Urt. v. 25.07.1996
(Azanian Peoples Organisation et al. v. President of the Republic of South Africa et al.), para 35.

114 Werle/Vormbaum, Transitional Justice, S. 68f.
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115 Marxen/Werle, Die strafrechtliche Aufarbeitung von DDR-Unrecht: Eine Bilanz, S. 256.
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120 Werle/Vormbaum, Transitional Justice, S. 72.
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122 Bois-Pedain, Transitional Amnesties in South Afiica, 2007, p. 140; zitiert nach Werle/Vormbaum,
Transitional Justice, S. 75.

123 Werle/Vormbaum, Transitional Justice, S. 75.

124 Office of the United Nations High Commissioner for Human Rights, Technical Note: The Nepal
Act on the Commission on Investigation of Disappeared Persons, Truth and Reconciliation, 2071
(2014).

125 Ambos, The Colombian Peace Process and the Principle of Complementarity of the International
Criminal Court (2010), p. 4; zitiert nach Werle/Vormbaum, Transitional Justice, S. 75.

126 Werle/JeBberger, Volkerstrafrecht, Rn. 275.

127 TAGMR, Urt. v. 14.3.2001 (Barrios Altos v. Peru), Ser. C No. 221, paras 225fF.
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129 SL.SGH, Beschl. v. 13.3.2004 (Kallon and Kamara, AC), para 71.
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19 Unfried, Vergangenes Unrecht, S. 134f., 484f.
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19 Unfried, Vergangenes Unrecht, S. 137, 486f.
20 Unfried, Vergangenes Unrecht, S. 140f., 488.
#1 Unfried, Vergangenes Unrecht, S. 145, 491.
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22 Unfried, Vergangenes Unrecht, S. 121, 498f.
%3 Unfried, Vergangenes Unrecht, S. 500.
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BN A R e 52 NE LGRS~ ADTRGEBLN: ~ FHEAITESS > 1980
REAAT 5 T ATaE A B = A s - BFEEE ~ woe T SR e AR A F B
JeskEL - TR TRy MRIRAE RS EAIRHE - b= o BT
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204 Unfried, Vergangenes Unrecht, S. 502f.
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2 Unfried, Vergangenes Unrecht, S. 417,
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B > $7 B S FRERTE T FIRENEE - ERE M HE e AFBEBUN
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Rt LLSOR 2 B R AR I AP TS e I H 2 IR 2 B R R
TIEPRERETHEDATE T BE&ERE)) ) (Black Economic Empowerment )
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27 Unfried, Vergangenes Unrecht, S. 70f.
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—thE ERE TR TSR MR E T R R AR B B RN Y 3 R B

28 Unfried, Vergangenes Unrecht, S. 75.
29 Unfried, Vergangenes Unrecht, S. 76.
210 Unfried, Vergangenes Unrecht, S. 77.

67
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FORREFELERAS Rl 2 R 2 B U 2 JRERES  HRERER AR 2 T
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offentlichen Dienstes) - ST » FEMS L 7 2 312 F0 6 FH EALABERSH o 49140
R il PRI L R BRI 2 T PR U P sEiPR I ( Lustration )F-Ez = AP A H5
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REFERAE - AIRE N AT RE A IR B RS BUSRZE L > — S - R RE
ZIRHEGEITTE > i NREREIRBUFHER - —EZ AHPIAFEEERS
WE - A H TR AT /D R - AUEIFTEL - e L RS TER IR AH AN E

11 Unfried, Vergangenes Unrecht, S. 78f.
22 Unfried, Vergangenes Unrecht, S. 81f.
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- TBUERAHIEIE R e 2 RERF D A AKE R
-5 7 fTBUE B > Bl R A B St BRI TGS & ez b
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Gerechtigkeit ) - fH¥#HY » RFEALZIRAVBUE RIS HIE » FiAl 2B xR 22 B8
fir » Ty 2R B RS 2 AR S ~ FRERBI s E RS INEH N
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BB Z A T G B S E B | - IR A RS T
B\ S A A B Y -5

- JAJE (Sduberung, Bereinigung ) 4 % (EMREEE T i T B A SRR 2
REGRR - BRI BRIP LR — P C R E &8 - s I
RAETHE—H ~ (B MEZEZE AR - AR SR [ 22 4k e sk 2
PREFA > RS EGRTE 2N e TFE T KB o BVERIE
EREFR T E o R R A I DATRERAE -

ZFTLE T ARPIA SR EZ S - HEH HEAE | (A s U e
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213 Report of the Secretary-General on the Rule of Law and Transitional Justice in Conflict and Post-
Conflict Societies, UN Doc. S/2004/616 v. 23.8.2004, Rn. 52.

214 Williams/Szczerbiak/Fowler, Explaning Lustration in Eastern Europe, Sussez European Institute
Working Paper No. 62 (2003), p. 3; zitiert nach Werle/Vormbaum, Transitional Justice, S. 122.

215 United Nations Development Programme, Vetting Public Employees in Post-Conflict Setting,
Operational Guidelines (2006), p. 9; Werle/Vormbaum, Transitional Justice, S. 123.

216 Werle/Vormbaum, ebenda.
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ARARI - ELie AT > AP IRAEEEE RPRIn R IR T 23\
(R e B B LR ) " BIARIR B 22 i AL ~ F5 LS E A i
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217 Duthie, Introduction, in: Mayer-Rieckh/de Greiff, Justice as Prevention. Vetting Public Employees
in Transitional Societies (2007), p. 17, 30.

218 Werle/Vormbaum, Transitional Justice, S. 124f.

219 Rumin, Gathering and Managing Information in Vetting Processes, in: Mayer-Rieckh/de Greiff,
Justice as Prevention, pp. 403, 404.

220 United Nations Development Programme, Vetting Public Employees in Post-Conflict Setting,
Operational Guidelines, p. 20.

221 Werle/Vormbaum, Transitional Justice, S. 126.
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(e = EE BRI (£ 32 S A >4
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&g

222 United Nations Development Programme, Vetting Public Employees in Post-Conflict Setting,
Operational Guidelines, p. 21.

223 United Nations Development Programme, Vetting Public Employees in Post-Conflict Setting,
Operational Guidelines, pp. 15-16.

224 \Werle/Vormbaum, Transitional Justice, S. 127.

2 BB EBEE R AR 1975 45 5 H 22 HERCZ P& #0UE (RadikalenbeschluB) @ —
EERRBERNABRISSF R EREARY - BEFEEHEEE ZH R sy
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226 Giordano, Die zweite Schuld, 2 Aufl., 2008, S. 87, zitiert nach Werle/Vormbaum, ebenda.

227 Truth and Reconciliation Commission of South Africa, Report, Vol. V (1998), p 311; Klaaren,
Institutional Transformation and the Choice Against Vetting in South Africa’s Transition, in: Mayer-
Rieckh/de Greiff, Justice as Prevention, pp. 147-150.

228 Barbuto, Strengthening Democracy: Impugnacién Procedures in Argentina, in: Mayer-Rieckh/de
Greiff, Justice as Prevention, pp. 41-43.

229 Priban, Oppressors and Their Victims: The Czech Lustration Law and the Role of law, in: Mayer-
Rieckh/de Greiff, Justice as Prevention, pp. 309-315.

230 Werle/Vormbaum, Transitional Justice, S. 130f.
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21 Werle/Vormbaum, Transitional Justice, S. 131.
232 Werle/Vormbaum, Transitional Justice, S. 131.
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Operational Guidelines (2006), p. 22.

237 Europarat, Doc. 7568 v. 3. Juni 1996.

74



BHZZE8 - BIUIESR —RIRYERTE - SR UEE RV E S I - WHRNE

ERPUE - 2RBCHEREHENIVE - BUREESIRE LESEE L T
ERPREAN IR Z B AT R BLEOREIA A F]  ERIE L > MORERAL " 25 &
Bl | ZAE0E - TR (E 2 tase - M iE st S F 2 AR IR A FAE(E] - Bl e
##6 (Sachsen) » HAFSEIAS 6 55 3 THRNPISC " SRS EE AL MEIE (T EE K
B RIHEE A B SR (A FTHE Z &S > il & & F( ( Brandenburg)

A% FHtREE 0 B
B ) 7 EHE RS9 o —

cEeT B e R
EREI A

CIPAS

238 United Nations Development Programme, Vetting Public Employees in Post-Conflict Setting,
Operational Guidelines (2006), p. 20; Duthie, Introduction, in: Mayer-Rieckh/de Greiff, Justice as
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239 Werle/Vormbaum, Transitional Justice, S. 135f.
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Reaktion auf Systemunrecht. Vergleichende Einblicke in Transitionsprozesse, Teilband 14:
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Parteivermogen in der ehemaligen DDR, S. 19.
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Parteivermogen in der ehemaligen DDR, S. 20.

313 BVerfGE 50, 290 (367ff).
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