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An Observation on the Judicial Review in the Ill-
gotten Properties by Political Parties Cases

Shiao-Tee Lee
Abstract

After entering the period of normal democratic constitutionalism,
transitional justice is most likely to be questioned because it violates the rule
of law. Therefore, political parties with ill-gotten property often resort to
judicial proceedings. The standards of judicial review and the court’s
understanding of transitional justice will become the key to judicial
proceedings. First of all, this article points out that the court will face the
choice to strictly observe the rule of law, or to have a deep understanding of
the peculiarities of transitional justice in order to achieve fairness and justice.
Courts in democratic transition countries may have two different response
modes: transitional-court model and ordinary-court model. Based on this
structure, this article examines the interpretation No.793 of the Judicial Yuan
(Constitutional Court) and the judgments of the administrative courts. No.
793 adopts mid-level scrutiny standard of judicial review and examines its
constitutionality based on the rule of law. The Judicial Yuan’s interpretation
conforms to the "transitional-court model" and has the characteristics of
communication and reasoning. On the other hand, the administrative courts
seem to take a position of highly protecting people’s property rights and
permit the suspension of enforcement, which is closer to the "ordinary-court
model ". Therefore, it is expected that the administrative courts will also have
a better understanding of ill-gotten party property in the future to achieve
transitional justice.

Keywords: Judicial Review, Rule of Law, Transitional-court Model, Ordinary-
court Model.
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