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Foreword

| am undertaking a review of the Horticulture Code of Conduct
(Horticulture Code) and will make recommendations to the
Australian Government on whether it should be repealed, continue
in its current form, or continue with improvements. The
Horticulture Code is due to sunset (be automatically repealed) in
April 2027, unless a decision is made by government to re-make it.

The horticulture industry has changed significantly since the
Horticulture Code was last reviewed in 2015. The production value

l of the industry has grown by 61% in real terms to $18.3 billion in
2024-25. There has also been a shift in how the supply chain operates with direct sourcing by large
supermarkets now more prevalent. Many growers supply to other growers who deal directly with
supermarkets. Much more horticultural produce is being exported, and new players such as fresh
meal providers have entered the market. However, central wholesale markets are still a vital part of
the industry, representing over $8 billion in sales in 2024,

Meanwhile, the regulatory landscape has changed with the Food and Grocery Code being made
mandatory for large grocery businesses, and the commencement of the 2022 amendments to the
unfair contract terms regime, which expanded the class of contracts covered and introduced civil
penalties.

Technological improvements have made the availability of timely horticulture production and sales
data (volume, seasonality, location, grade, and pricing) a more viable option in many cases.

As a stakeholder in the horticulture sector your views are important to me. Your feedback through
this consultation process will help me understand how the needs of the industry have evolved over
the last decade, and whether changes are required to ensure that the Horticulture Code best meets
those needs.

The consultation paper is the starting point for the review. It outlines a number of key themes and
questions to serve as a guide for submissions. You may choose to engage with all or a selection of
those issues. Importantly, | invite you to make a submission on any issues which you might consider
relevant to the review, including matters not raised in the consultation paper.

| will be seeking to have discussions with a wide range of stakeholders across Australia, including
growers, traders, intermediaries, regulators and representative groups. Please take this opportunity
to have your voice heard by making a submission.

Chris Leptos A0
Independent Reviewer
Horticulture Code of Conduct Review
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Introduction

The Competition and Consumer (Industry Codes — Horticulture) Regulations 2017 (Horticulture Code)
is a mandatory code which regulates the trade of horticulture produce between growers and traders
acting as either agents or merchants. An agent sells horticultural produce on behalf of a grower for a
commission or fee but does not take ownership of the produce. A merchant purchases horticultural
produce from a grower for the purpose of resale, other than for retail sale or export.

The Horticulture Code is due to sunset (be automatically repealed) on 1 April 2027, unless a decision
is made by government to re-make it. The purpose of the review is to seek views on whether the
Horticulture Code is still required, if it is operating as intended and if it is fit-for-purpose. The review
will consider proposals to improve the operation of the Horticulture Code.

How to make a submission

This consultation paper seeks to help stakeholders across the horticulture supply chain, including
growers, traders, industry representative bodies and government agencies, prepare submissions to
the review of the Horticulture Code.

Submissions may be lodged through the Department of Agriculture, Fisheries and Forestry’s (the
department) Have Your Say website. The department will publish all submissions on the Have Your
Say website. If you do not want your submission, or part of a submission, published, please clearly
identify the relevant parts of the submission as ‘confidential’. Personal information and identified
confidential information will be removed from submissions before publication where possible. If
possible, avoid including personal details about any person or business in the body of your
submission.

To make a submission for this review, please visit the Have Your Say page by 6 March 2026.

Enquiries can be directed to hortcode @aff.gov.au.

Please do not report breaches of the Horticulture Code here. Alleged breaches of the Horticulture
Code or misconduct affecting your business can be reported to the Australian Competition and

Consumer Commission (ACCC).
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Terms of reference

The review will consider:

whether the Horticulture Code should continue in its current form, be amended or be repealed

o the effectiveness of the Horticulture Code in meeting its purpose to ensure transparency and
clarity of transactions between growers and traders

o the effectiveness of the Horticulture Code in meeting its purpose to supply a fair and equitable
dispute resolution procedure for disputes arising under the Horticulture Code or a Horticulture
Produce Agreement (HPA)

e the knowledge of the Horticulture Code by growers and traders and any matters related to
compliance of the Horticulture Code

e the scope of the Horticulture Code
e  options for improving the operation of the Horticulture Code.

In evaluating the purpose and features of the Horticulture Code, the review will have particular
regard to:

e the impact of the Horticulture Code in improving commercial relations between growers and
traders

e whether the penalties for breaches of the Horticulture Code are appropriate
e theregulatory impact the Horticulture Code has on growers and traders.

The review will only consider matters relevant to growers and traders of horticulture produce that
could be regulated by the Horticulture Code. Matters that cannot be regulated by an industry code of
conduct are out of scope.

Department of Agriculture, Fisheries and Forestry 2



Context

Overview of the Horticulture Industry

Horticulture is Australia’s third largest agriculture industry with a production value of $18.3 billion in
2024-25 (ABARES 2025). In nominal terms this represents an increase of 111% to the $8.7 billion in
production value in 2014—-15 and a 61% increase in real terms (from $11.4 billion in 2024-25 dollars).

The industry is large and diverse, with a wide geographical distribution across Australia and a variety
of commodities grown.

As of 30 June 2025, there were 17,296 fruit, vegetable and nut producing businesses in Australia,
most of which are small businesses (Table 1 and Table 2) (ABS 2025).

Table 1 Fruit, vegetable and nut businesses by employment size

Non-employing 1to 19 employees 20 to 199 employees 200+ employees Total businesses

11,881 4,713 668 34 17,296

Table 2 Fruit, vegetable and nut businesses by total turnover

Zero to $49 k $50 k to $200 k to $2mto $5mto $10 mor Total business
$199 k $1.99m $4.99 m $9.99 m more
5,469 4,804 5,458 901 338 326 17,296

Approximately 80% of horticulture wholesale businesses are small businesses generating less than
$10 million in annual revenue; larger horticulture wholesale businesses account for approximately
82% of industry revenue (Cooke 2025).

In 2023-24, 59% of fruit, vegetable and nut production was sent to the Australian fresh market,
mostly retail, wholesale markets and food service; 29% entered the processing supply chain, and
12% was exported (Figure 1) (Hort Innovation 2025a).

Each year, approximately 13 million sales transactions covering 4 million tonnes of produce worth
over $8 billion, is processed through the central wholesale markets (FMA 2024).

Department of Agriculture, Fisheries and Forestry 3



Figure 1 Horticulture supply chain by value, 2023-24

Fresh Export Retail
807,680t 3,422,219t
$2,754.7m

Production Fresh supply

6,888,861t 4,192,276t
$16,983.6m $16,931.0m

Processing Fresh import Food service
2,008,310t G—E— 148,787t 678,561t
$959.0m

Source: ABS; AC; CFVIWA; GTA/TDM; IRB; MP & DD (Freshlogic analysis) based on Horticulture Innovation Australia Stats
Handbook 2023-24 (Hort Innovation 2025a).

The operating environment and trading conditions for the wholesale industry have changed
significantly since the 2015 review of the Horticulture Code. Increasing vertical integration and online
shopping have altered business practices, and large retailers are increasingly bypassing wholesale
markets by establishing direct trading relationships with growers (Cooke 2025). There has also been a
growth in consumer demand for emerging services such as ‘go-to-meal’ services, businesses which
deliver either pre-made meals or provide processed fresh ingredients alongside a recipe (ACCC 2025,
Hort Innovation 2025b). Cost-of-living pressures have resulted in consumers spending less money on
out of home dining and takeaway foods (Hort Innovation 2025b).

Since 2015, export has become a priority for some horticultural products, most notably almonds,
citrus and fresh grapes (Figure 2). In nominal terms the value of horticulture exports was $2.0 billion
in 2014-15 and had grown to $4.2 billion in 2024-25, a 105% increase. In real terms (2024-25
dollars) the total value of horticulture exports was $2.7 billion in 2014-15, a 56% increase.
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Figure 2 Exports of selected horticultural commodities 2014-15 to 2024-25
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Note: Citrus includes grapefruit, lemon and limes, mandarins and tangerines, oranges, and other citrus. Vegetables includes
over 34 vegetables exported in this timeframe. Summerfruit includes peaches, nectarines, plums and sloe. Berries includes
raspberries, blackberries, loganberries, mulberries, strawberries, and all vaccinium berries.

(Source: Based on ABS Data (August 2025))

Overview of the Horticulture Code of Conduct

The purpose of the Horticulture Code has remained largely unchanged since its introduction in 20086,
that is, to improve clarity and transparency in the trade between growers and traders of fresh fruit,
vegetables, and nuts, and to provide a fair and equitable dispute resolution procedure for disputes
arising under the Horticulture Code.

The Horticulture Code regulates trade between growers and traders, operating as an agent or
merchant. These agents and merchants may operate at wholesale markets or independently and
may be a cooperative, packhouse or aggregator. It does not regulate transactions between growers
and exporters, retailers, processors, or directly to consumers.

The Horticulture Code covers unprocessed fruit, vegetables (including mushrooms and other edible
fungi), nuts, herbs and other edible plants. The Horticulture Code does not apply to nursery products
(trees, shrubs, plants, seeds, bulbs, cut flowers or foliage, or propagating material and plant tissue
cultures).

Department of Agriculture, Fisheries and Forestry 5



The Horticulture Code requires:

e growers and traders to trade under a written agreement called a Horticulture Produce
Agreement (HPA)

e all parties to deal with each other lawfully and in good faith

e growers and traders to keep certain records

e traders to provide statements to growers

e traders to publish and make public their terms of trade

e  merchants to explain how price will be determined

e  traders to not act as both an agent and merchant under the same HPA.

Following the Australian Government’s response to the Independent Review of the Horticulture Code
of Conduct: Final Report 2015, the Trade Practices (Horticulture Code of Conduct) Regulations 2006
was replaced by the Horticulture Code on 1 April 2017. Key amendments were to increase coverage
of HPAs, require participants to act in good faith, and the introduction of civil penalties for breaches.

Trade under the Horticulture Code

A significant volume of trade between growers and traders occurs through the capital city central
wholesale markets in Brisbane, Sydney, Melbourne, Adelaide and Perth. According to Fresh Markets
Australia (FMA), the national industry body representing the fruit and vegetable wholesalers, the
central wholesale markets:

e  are serviced by over 400 fruit and vegetable wholesalers
e  aresupplied by approximately 10,000 growers
e employ over 17,000 people (FMA 2024).

Produce sold through the central wholesale markets mostly serves food service businesses and
independent fruit and vegetable retailers, with a small portion supplied to major retailers.

The Australian Fresh Produce Alliance estimate that there are around 400 direct suppliers of fresh
fruit and vegetables to large grocery businesses. These include large growers, traders and
aggregators. A grower may act as an aggregator by purchasing horticultural produce directly from
other growers to supplement their own produce volume.

Administration of the Horticulture Code

The ACCC is responsible for enforcing and monitoring compliance with the Horticulture Code. To do
so, it provides education on rights and obligations under the Horticulture Code, undertakes
compliance checks, and investigates allegations of non-compliance. The ACCC can issue infringement
notices for alleged contraventions of the Horticulture Code (519,800 for a corporation or $3,960 for
an individual). The ACCC can also take legal action in relation to an alleged contravention of the
Horticulture Code. The maximum civil penalty that a court can order for a contravention of the
Horticulture Code is $99,000.

Department of Agriculture, Fisheries and Forestry 6



Since the Horticulture Code was remade in 2017, the ACCC has received 105 enquiries on the
Horticulture Code (Table 3). This includes all reports made to the ACCC including instances where the
ACCC has provided advice on the operation and application of the Horticulture Code and referred
stakeholders to the Australian Small Business and Family Enterprise Ombudsman (ASBFEOQ). The
ACCC has also undertaken 33 compliance checks (consisting of compulsory and voluntary checks)
since 2017.

Table 3 Contacts with the ACCC regarding the Horticulture Code by year

2017 2018 2019 2020 2021 2022 2023 2024 2025

24 19 13 6 2 11 5 11 14

Since 2019, the ACCC has obtained 7 enforcement outcomes, including by way of 15 infringement
notices and 2 court enforceable undertakings. These infringement notices were issued for alleged
breaches including trading without a HPA, not publishing Terms of Trade and failure to include sales
price on grower statements. The ACCC has also obtained one administrative outcome.

The Horticulture Code sets out dispute resolution mechanisms via an appointed mediator as an
alternative to court action. During the dispute process parties may also appoint a horticulture
produce assessor who can investigate and report on disputes related to produce rejection or
calculations of amounts paid by a trader to a grower. The ASBFEO is responsible for appointing
mediators for dispute resolution.

Since 2019, the ASBFEO have received 14 requests for assistance under the Horticulture Code, of
which 5 were referred for mediation (Table 4). This is comparable to requests for assistance under
the Dairy Code of Conduct (11 requests since 2019) and the Oil Code of Conduct (12 requests since
2019), although significantly lower than requests under the Franchising Code of Conduct (123
requests in 2025).

Table 4 Outcome of assistance requests to the ASBFEO

Outcome Number
Active case (new) 1
At mediation (outcome pending) 1
Resolved at mediation 3
Resolved informally (i.e. parties reached agreement outside alternative dispute resolution process) 3
Mediation but parties not able to resolve 1
Considering legal action 1
Information about the Horticulture Code provided but not further assistance sought 4
Total 14

Most disputes involve payment issues, such as overdue or insufficient payments, lost payments, or
price discrepancies. Some growers have claimed financial loss due to delayed payments,
unauthorised sales at low prices, or agents not achieving agreed outcomes or providing necessary
sales information. Commodities covered in the requests include mangoes, bananas, limes, cherries,
potatoes, mandarins, and pumpkins and potatoes. Requests for assistance have been received from
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Queensland (7 instances), Victoria (4 instances), New South Wales and Western Australia (3 instances
across both states).

Dispute resolution mediation advisor

In February 2025, the Horticulture Code was amended to require the ASBFEO to appoint a mediator
for disputes under the Horticulture Code where the dispute resolution procedure outlined in Clause
40 is used. Previously, the department was responsible for appointing a dispute resolution mediation
adviser. This amendment was enacted to simplify the dispute resolution process and align the
Horticulture Code with other industry codes of conduct.

Broader regulatory framework

Stakeholders within the Australian fresh produce industry also operate within a broader regulatory
and policy framework.

Competition and Consumer Act

Industry codes of conduct are prescribed under the Competition and Consumer Act 2010 (CCA) and
define acceptable contracting and business relationship practices between 2 parties. This includes
how disputes between parties can be resolved. Industry codes generally do not regulate prices or
govern whole of supply chain relationships.

Australian Consumer Law

The Australian Consumer Law (ACL), set out in Schedule 2 of the CCA sets minimum baseline
standards for business conduct and promotes fair trading by creating a range of rights and
protections. This includes general prohibitions against misleading or deceptive conduct,
unconscionable conduct and unfair contract terms.

In October 2022, the government passed legislation to strengthen the unfair contract terms
protections and increase penalty amounts for the ACL. Reforms to the unfair contract terms
protections came into effect in November 2023 and introduced civil penalties prohibiting the use of
and reliance on unfair contract terms and expanded the class of contracts covered by the protections
to a larger number of small businesses.

The government has also announced it will consult on unfair trading practices for small businesses,
including those in the agricultural sector. Consultations will commence in the first half of 2026.

Food and Grocery Code of Conduct

The remade mandatory Competition and Consumer (Industry Codes — Food and Grocery) Regulations
2024 (Food and Grocery Code) came into effect on 1 April 2025. The Food and Grocery Code
regulates trade between large grocery businesses and their suppliers, including horticulture growers
and traders who supply directly to large grocery businesses (revenue exceeding S5 billion).

Some horticulture traders and growers are regulated by both the Food and Grocery Code and the
Horticulture Code (Figure 3). The Independent Review of the Food and Grocery Code in 2023-24
included an examination of the challenges faced by horticultural suppliers, including the perishable
nature of horticultural products, long lead times, high sunk costs, and data asymmetries which result
in greater vulnerability for horticultural suppliers than for other suppliers (Emerson 2024).
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Figure 3 Horticulture trade regulated by the Horticulture Code of Conduct and the Food
and Grocery Code of Conduct
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Key issues

The review of the Horticulture Code will seek to address key questions detailed in this section.

Is the Horticulture Code still required?

The objectives of the Horticulture Code are:

1) toregulate the trade in horticulture produce between growers and traders to ensure
transparency and clarity of transactions; and

2) to provide a fair and equitable dispute resolution procedure for disputes arising under this Code
or a horticulture produce agreement.

The market challenges which the Horticulture Code aims to address are information asymmetry, and
lack of clarity and transparency in transactions within the horticulture wholesale industry.

If a code is functioning well, it can foster long term changes to business culture that drive effective
competitiveness, sustainability and productivity (The Treasury 2017). However, recommendations
regarding the Horticulture Code made by the ACCC Supermarkets inquiry suggest issues with
information asymmetry and lack of transparency of transactions remain within the horticulture
supply chain.

Submissions may wish to consider:
e Istherestill a need for a code, or has it served its purpose, and it should be repealed?

e Does the Horticulture Code provide clarity and transparency in transactions between growers
and traders, or a fair dispute resolution procedure?

e What, if any, other objectives should guide the Horticulture Code to improve relations between
growers and traders?

Is the Horticulture Code still working as it is intended?

Potential issues in relation to whether the Horticulture Code is operating as intended may include:

e  transparency and clarity of trade
e  regulatory burden
e  fear of retribution

° enforcement, education and mediation.

Transparency and clarity of trade

Transparency and clarity of trade are important for a well—functioning market. Information
asymmetry, in which one party in a transaction has more or better information than another,
impedes a market from operating effectively. Clear rules and transparency can help parties to a
transaction operate on a level playing field.

Department of Agriculture, Fisheries and Forestry 10




ACCC recommendations relating to price setting and reporting
The ACCC in its Supermarkets inquiry Final Report recommended that the Horticulture Code be
amended to:

. prohibit merchants from setting the price they pay for the purchase of the grower’s horticulture
produce as an amount calculated by a method or formula.

. require traders to provide substantially more detailed and timely information to growers about
the produce sold on their behalf, including details of who produce is sold to, the price, the date
of sale, and to disclose any relationship between the trader and the buyer.

Price setting by method or formula

Under the Horticulture Code, traders who acquire produce from growers are categorised as either
agents or merchants. Merchants purchase horticulture produce from a grower for resale. The
Horticulture Code allows merchants to use a method or formula to set the price paid to the grower.
The method or formula typically used is gross sales price minus a margin.

The ACCC is concerned that this approach to setting prices disadvantages growers (ACCC 2025).
Growers who trade with merchants are not afforded the same protection as those who trade with
agents. Agents, but not merchants, are required to:

e  exercise reasonable care and skill in handling and storing produce until the produce has been
sold

e actinthe grower’s best interests when selling the produce
e  ensure that all sales of a grower’s produce are conducted at arm’s length
e  pursue bad debts on behalf of a grower where required under an HPA.

The use of method or formula price setting is widespread, with the ACCC reporting that their
compliance checks indicate that most merchant agreements use the method or formula approach
(ACCC 2025), whilst FMA has previously stated that over 60% of sales transactions are on an agreed
price basis (FMA 2024).

Given its common usage, any changes to restrict the use of price setting by method or formula must
consider the impact on the sector, particularly the growers.

Suggested questions:

e Do you support removing the ability for merchants to set price by method or formula as
recommended by the ACCC?

e What would be the impact of removing price setting by method or formula?

e Are there changes that you can propose that would address the ACCC’s concerns while allowing
the practice to continue?

Reporting
HPAs must set out the timings for the statements that traders will provide to growers. The ACCC
noted concerns from growers about the timeliness of traders reporting sales information, the lack of
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requirement for traders to provide specific details on who their produce was sold to, and the inability
of growers to verify information reported by traders.

Technological change since the Horticulture Code was last reviewed may allow for greater
transparency and timeliness of information about transactions and the opportunity to improve price
reporting both to growers and broadly.

However, relevant digital platforms and tools such as FreshData and Phoenicia, are still developing,
not always widely available for all supply chain participants, and costly to develop and maintain.

Issues related to power imbalances between growers and traders are common across the fresh
produce supply chain in other countries. The United States (Agricultural Marketing Service 2023) and
Canada (Agriculture and Agri-food Canada 2022) have publicly available, transparent pricing
information for horticultural produce across wholesale markets.

Suggested questions:

e Are there options for deidentified or aggregated information that may address the ACCC'’s
concerns?

e Can you identify specific examples of transparent pricing information being affordable and useful
to growers and/or traders in market dealings with perishable goods, either in Australia or
internationally.

Clarity of ownership
Another factor that may improve the clarity of trade is a clear definition of when produce is

considered to be delivered / to have changed hands. Produce is not always exchanged in person,
with products sometimes left for 24 hours without acceptance of delivery. This opens questions
around who is responsible if degradation of product quality occurs while sitting on the loading dock.

Suggested question:
e s clarity of ownership a significant issue in the horticulture sector?

e Do you have suggestions about how to improve clarity around when produce is considered to be
delivered that fairly shares risk between growers and traders?

Regulatory burden

The FMA have raised concerns about the administrative costs of complying with the reporting and
record-keeping requirements under the Horticulture Code (FMA 2024). Traders and growers are
required to enter into a written HPA and keep certain records. Traders are also required to publish
their terms of trade and provide written statements to growers for a reporting period.

The potential for regulatory burden is large with approximately 13 million sales transactions covering
4 million tonnes of produce worth over $8 billion processed through the central wholesale markets
(FMA 2024). Additionally, sales between growers and aggregators, packhouses and co-operatives
where the Horticulture Code applies should also meet reporting and record-keeping requirements
set out in the Horticulture Code.
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New technology may assist growers and traders to meet the requirements under the Horticulture
Code. However, varying levels of digital skills, and availability and uptake of new technology may also
contribute to the compliance cost.

Suggested questions:

e What are the time and cost requirements for growers and traders to comply with the
Horticulture Code?

e Are there any opportunities to remove or streamline unnecessary Horticulture Code related
processes or products?

e Is the information required in HPAs and statements to growers appropriate?

e Are the benefits of the Horticulture Code worth the compliance effort?

Deemed agreement
Growers are sometimes slow to sign the HPA provided by their trader and there are cases where no

agreement has been offered. It may be possible for a standard-level deemed terms of agreement to
be created that operates in the absence of a written HPA.

Alternatively, deemed terms of agreement could operate alongside HPAs, providing minimum
guarantees. For example, under the ACL, certain obligations—called consumer guarantees—apply to
the sale of goods or services to consumers where the ACL applies, even if the parties never mention
them explicitly in a contract. These protections only apply where the goods or services are below the
monetary value in the ACL. Similarly, a deemed agreement in horticulture could include minimum
protections and provisions, not including price, with growers and traders still required to enter
written HPAs.

Suggested questions:

e |Isthere value in considering standard deemed terms of agreement for horticulture? If so, what
should they include?

e Should any deemed terms be set as minimum requirements that cannot be waived even if a
contract is entered into? If so, which terms should be minimum requirements that cannot be
waived?

Fear of retribution

The Horticulture Code requires traders and growers to deal with each other lawfully and in good
faith. That is, traders and growers must exercise their powers reasonably and not arbitrarily or for
some irrelevant purpose, and for trade to not be undertaken under duress. However, there are no
specific protections against retribution in the Horticulture Code.

Fear of retribution has been raised by horticulture stakeholders, mostly in relation to power
imbalances between major supermarkets and suppliers. Both the ACCC Supermarkets inquiry and
stakeholder submissions to the Food and Grocery Code review raised concerns about the conduct of
intermediaries, typically aggregators acting as traders under the Horticulture Code. The Food and
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Grocery Code review recommended that the indirect relationship between growers and
supermarkets, via aggregators, should be considered as part of a review of the Horticulture Code.
Aggregators may be regulated by both the Horticulture Code and the Food and Grocery Code;
however, neither code regulates the indirect relationship between growers and supermarkets via an
aggregator. The Food and Grocery Code review considered that these relationships do not need to be
addressed through the Food and Grocery Code as the direct relationship between a grower and an
aggregator is covered under the Horticulture Code and the intent of the Food and Grocery Code is to
regulate the conduct of large supermarkets (Emerson 2024).

There are also reports that fear of retribution by growers may exist in relation to the conduct of
traders operating in the central markets. By its nature, it is unclear whether fear of retribution
prevents growers from speaking out against potential breaches of the Horticulture Code.

Suggested questions:
e Is the Horticulture Code’s obligation for traders and growers to deal in good faith effective?
e Do you support including protections against retribution in the Horticulture Code?

e What are the key acts of retribution that you suggest the Horticulture Code should protect
against?

e Should a mechanism be created (e.g. a confidential annual survey) to solicit confidential feedback
from growers and traders operating in central wholesale markets?

Anonymous feedback via annual grower survey

Currently growers don’t have an avenue to report their satisfaction (both positive and negative) with
those that purchase their produce. The Food and Grocery Code has an annual survey which monitors
relationships between suppliers and major supermarkets to identify emerging issues and assess
compliance with the Food and Grocery Code. Further, the ACCC has also established an online portal
for suppliers to make anonymous reports about possible contraventions of the Food and Grocery
Code. These give suppliers an opportunity to anonymously share their experiences, including being
subjected to unscrupulous negotiating tactics and subtle suggestions of possible retribution.

Suggested questions:

e Do you support the introduction of an annual grower and trader survey for the Horticulture
Code?

e If not, do you have other suggestions for how growers can report their overall satisfaction with
trading under the Horticulture Code?

Enforcement, education and mediation

The ACCC reports their yearly education and enforcement activities in their Annual Report presented
to the government. The ASBFEO provides an overview of their activities, including the number of
cases using the dispute resolution process related to the Horticulture Code, in their Quarterly Report
to the government. However, FMA have called for greater transparency in the dispute resolution
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process, including the number and nature of disputes, and the frequency of referrals to mediators
(FMA 2024).

Education requires a multipronged approach given the diversity of the sector, which spans from large
corporations dealing directly with retailers to small-scale operators, many of whom are time poor
and come from culturally and linguistically diverse (CALD) backgrounds. The review team is
interested in creative ways to better reach across the horticulture audience, including what roles
peak bodies and other industry representatives can play in this regard.

On mediation, the remade mandatory Food and Grocery Code includes an additional low-friction
pathway for suppliers and supermarkets to resolve disputes without resorting to formal legal action.
This involves Code Mediators who offer fast, low-cost dispute resolution. These services are designed
to be informal, confidential, and supplier friendly, allowing issues to be sorted without fear of
retaliation or major expense. Under the Food and Grocery Code model, large grocery businesses
each employ a Code Mediator. Further, a Code Supervisor is designated under the Food and Grocery
Code. The Horticulture Code Supervisor can independently review decisions of Code Mediators if
requested by suppliers. The Horticulture Code Supervisor is also responsible for identifying emerging
and system issues in the grocery supply chain relating to the operation of the Food and Grocery
Code.

Industry codes vary in their approach to penalties for breaches depending on the industry they are
regulating and the conduct being regulated. For example, the Dairy Code has penalties of up to

300 penalty units for breaches by large processors with lower penalties (100 penalty units) for
smaller processors and farmers. The ACCC is also able to issue infringement notices. The Franchising,
Dairy, and Food and Grocery Codes also allow the ACCC to issue infringement notices. For example,
standard breaches of the Franchising Code can attract penalties of up to 600 penalty units with
serious corporate breaches being liable for penalties the greater of $10 million, three times the
benefit gained from the breach or 10% of the corporations adjusted turnover in the preceding

12 months. In comparison, the Horticulture Code generally provides for penalties of up to 300
penalty units for breaches.

Suggested questions:
e Would you support an informal mediation pathway similar to the Food and Grocery Code?
e If so, who should pay for it if not government?

e How can we improve education about the Horticulture Code so that all parties understand its
purpose and how to operate in compliance with its requirements?

e Are the financial penalties at the right level to encourage compliance? Alternatively, should
tiered penalties apply?

e  Which specific obligations should attract penalties and/or infringement notices?

Scope of the Horticulture Code

The Horticulture Code regulates trade in wholesale horticulture produce between growers and
traders. However, growers are increasingly trading with processors and exporters, which is not
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regulated under the Horticulture Code. This change has been partly driven by a move towards value-
add processing and/or export to higher value markets. Export of horticultural produce has
increasingly become a priority for some growers with exports forecast to grow by 5% to $4.4 billion
in 2025—-26 (ABARES 2025).

Processing is also an important avenue for growers as a way to address variations in quality and to
add value to their products. Hort Innovation estimates that 29% of the volume of all horticultural
production is processed (Hort Innovation 2025a). There are often high capital costs to establish
horticultural processing facilities. These costs can be a barrier to entry to new competitors.
Combined with perishability issues limiting the distance growers can sell their produce, established
processing operations may be able to exert considerable market power in their dealings with
growers.

Go-to meal kits have become an increasingly important business model with an estimated annual
revenue of $1.1 billion in 2024. This value has been driven by the rise of online shopping, COVID-19
and increasingly health-conscious and time poor consumers (Wheeler 2024).

The Horticulture Code does not apply to nursery products. On 23 April 2025, Greenlife Industry
Australia (GIA) and Bunnings launched a Statement of Principles outlining how Bunnings will work
with greenlife (nursery plant) suppliers.

Submissions may wish to consider:

e Have changes to the trading environment impacted the delivery or effectiveness of the
Horticulture Code?

e Are there market imbalances such that processors, exporters and/or nursery traders should be
regulated by the Horticulture Code?

e Are there other participants in the horticulture wholesale supply chain, such as nursery suppliers
and traders, who are not regulated by the Horticulture Code, but should be incorporated into the
Horticulture Code?

e Are there groups of participants in the horticulture supply chain who are regulated by the
Horticulture Code but may not be operating within the spirit of the Horticulture Code?
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Independent Reviewer

Mr Chris Leptos AO has a wealth of corporate and government experience, holding numerous chair
and board appointments in both the private and public sectors. Previous government appointments
include the Housing Australia review in 2020, and the Food and Grocery Code Independent Reviewer
from 2021 to 2025.

In the private sector, he was recently appointed as the Independent Reviewer for Bunnings/Greenlife
Industry Australia.

Mr Leptos was a senior partner at KPMG and Managing Partner at Ernst & Young. Mr Leptos is a
fellow of the Institute of Chartered Accountants and of the Australian Institute of Company Directors.

In 2000 Mr Leptos was designated a Member of the Order of Australia for services to business and
the community, and in 2022 he was designated an Officer of the Order of Australia for services to the
public sector and education.
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Glossary

Term Definition

ACCC Australian Competition and Consumer Commission

Agent A person who sells horticulture produce on behalf of a grower to a person for a commission
or fee

Aggregator A person or organisation that consolidates horticulture produce from various growers to sell
larger quantities of produce

ASBFEO Australian Small Business and Family Enterprise Ombudsman

The department

Department of Agriculture, Fisheries and Forestry

Large Grocery Business

A supermarket business with revenue exceeding $5 billion in the previous financial year

Merchant A person who purchases horticulture produce from a grower for the purpose of resale of
that horticulture produce, but does not include purchases for the purpose of export by that
person; or retail sale by that person

Trader An agent or merchant
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Further reading

These resources may also be of use when forming your submission:

General information on the Horticulture Code: https://www.agriculture.gov.au/agriculture-

land/farm-food-drought/hort-policy/code-of-conduct

Guidance materials for growers and traders on the Horticulture Code:
https://www.accc.gov.au/business/industry-codes/horticulture-code-of-conduct

Further detail on resolving a dispute under the Horticulture Code:
https://www.asbfeo.gov.au/disputes-assistance/industry-codes/horticulture-code

Report of the 2015 review of the Horticulture Code:
https://oia.pmc.gov.au/sites/default/files/posts/2017/06/independent review report.docx

Regulations and Explanatory Statement: https://www.legislation.gov.au/Details/F2017L00302

2022 Select Committee on the Cost of Living:
https://www.aph.gov.au/Parliamentary Business/Committees/Senate/Cost of Living

2023 Competition review: https://treasury.gov.au/review/competition-review-2023

2024 Independent Review into the Food and Grocery code:
https://treasury.gov.au/sites/default/files/2024-06/p2024-534717-final-report.pdf

2024-25 ACCC Supermarkets Inquiry: https://www.accc.gov.au/inquiries-and-

consultations/supermarkets-inquiry-2024-25
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