EXPLANATORY STATEMENT
Issued by the authority of the Secretary of the Department of Employment and Workplace Relations
[bookmark: _Toc23942238][bookmark: _Toc34293358]Social Security (Administration) Act 1999
[bookmark: _Hlk114144179]Social Security (Paid Work and Employment Pathway Plan Guidelines) Instrument 2026
AUTHORITY
The Social Security (Paid Work and Employment Pathway Plan Guidelines) Instrument 2026 (the Instrument) is made under section 40Y of the Social Security (Administration) Act 1999 (the Administration Act), as noted in Part 1 of the Instrument.
PURPOSE AND APPLICATION
In its Report 9 of 2021 the Parliamentary Joint Committee on Human Rights examined the Social Security Legislation Amendment (Streamlined Participation Requirements and Other Measures) Bill 2021.  The Committee recommended that the Bill be amended to require that guidelines be published to: 
(a) outline the circumstances in which a person may satisfy their employment pathway plan requirements, including as to how a person must demonstrate that they are willing to actively seek and to accept and undertake paid work in Australia (including where they are subject to an exemption);
(b) set out the kind of information which must be provided to a person applying for a social welfare payment regarding their ability to enter into an employment pathway plan either through a job services provider or via technological processes, and what using technological requirements will necessitate (e.g. regular access to a phone with credit, regular access to a computer with internet, self-reporting each week); and
(c) set out the types of circumstances in which a workplace may be unsafe for a person, and what a person would need to demonstrate that they consider a workplace may be unsafe.
The Social Security Legislation Amendment (Streamlined Participation Requirements and Other Measures) Act 2022 (Streamlined Participation Requirements Act) inserted section 40Y of the Administration Act, which requires the Employment Secretary, by legislative instrument, to determine guidelines about:
· how a person satisfies the Employment Secretary that they are willing to actively seek and to accept and undertake paid work in Australia;
· the kind of information the Employment Secretary must provide to a person who has made a claim for a participation payment about how the person can enter, manage and report on compliance with their employment pathway plans; and
· the circumstances in which performing paid work in Australia may constitute a risk to health and safety, and how the person satisfies the Employment Secretary that particular paid work constitutes such a risk. 
While this guidance is largely already public, for example in the Social Security Guide, the Instrument provides additional clarity to individuals. The Instrument makes the social security law more accessible, by making it easier for people to understand their rights and responsibilities in connection with mutual obligation requirements and therefore comply with those requirements.  
Relevant arrangements across all Commonwealth employment services must be consistent with the Instrument. Currently this includes Workforce Australia, Transition to Work, Inclusive Employment Australia and the Remote Australia Employment Services, as well as delegated functions in Services Australia.
Satisfying the Employment Secretary about willingness to do paid work
Part 2 of the Instrument outlines how a person may satisfy the Employment Secretary that they are willing to seek, accept and undertake suitable paid work. 
Under the Social Security Act 1991 (the Social Security Act), in order for a person to qualify for a participation payment, the person must satisfy the Employment Secretary that they are willing to actively seek and to accept and undertake paid work in Australia, except particular paid work that is unsuitable to be done by the person (subsections 500(2A), 500(2B), 540(2), 593(1AC), 729(2B)). This is in addition to the requirement that the person must satisfy the requirements of their employment pathway plan (also known as a Job Plan or Participation Plan). 
The requirement for a participation payment recipient to satisfy the Employment Secretary they are willing to actively seek and to accept and undertake paid work in Australia, except unsuitable paid work, is equivalent to the former longstanding “activity test” requirement that a person must satisfy the Secretary that they are actively seeking and willing to undertake paid work in Australia, except unsuitable work. The former activity test provisions were repealed by the Streamlined Participation Requirements Act to reduce complexity in the law.  
The circumstances in which particular paid work is unsuitable for a person are outlined in section 40X of the Administration Act.
Consistent with existing policy and practice, the Instrument provides that a person may satisfy the Employment Secretary of their willingness to seek, accept and undertake suitable paid work by providing statements or other evidence about their willingness to do so, and about their efforts to find paid work or to enter into and comply with an employment pathway plan. Statements and other evidence could include, for example, a declaration made as part of a person’s claim for payment or agreement of their employment pathway plan, reporting job searches undertaken to meet employment pathway plan requirements, or confirmation from a third party about a person applying for a job or attending an interview.
As the instrument makes clear, this is not intended to be exhaustive of the ways in which a person could satisfy the Employment Secretary or of what the Employment Secretary may consider.  
[bookmark: _Hlk137548347]For most individuals the requirement to satisfy the Employment Secretary that they are willing to seek, accept and undertake suitable paid work will have no practical consequence. This is because the primary method by which a person will normally satisfy the Employment Secretary or a delegate is by complying with the requirements in their employment pathway plan, without the need for the person to provide any additional statements or evidence. 
In practice, a person would only fail to satisfy the Secretary of their willingness to seek, accept and undertake suitable paid work in egregious cases. Depending on the circumstances, examples of such cases could include where the person enters into an employment pathway plan but openly and explicitly tells their employment services provider that they would be unwilling to accept any work if it were offered, or in other rare cases such as where the person provides information to the Secretary suggesting that they have such a major focus on volunteer work, unprofitable self-employment or some other project with such a time commitment that it is incompatible with being willing to seek, accept or undertake paid work. 
Individuals will continue to have the opportunity to discuss suitable paid work with their employment services provider and the department, and access to assistance to ensure they understand their requirements and any declarations they are being asked to make. The Instrument will assist them to have these conversations by giving examples of the matters that the Secretary may consider when determining a participant’s willingness to actively seek, accept and undertake paid work.  
Providing information to claimants on employment pathway plans
Part 3 of the Instrument outlines the kinds of relevant information that the Secretary must provide to a person who has made a claim for a participation payment and is entering into an employment pathway plan made under section 40D or 40E of the Administration Act, i.e. by using online digital servicing or with a delegate of the Secretary (usually in practice an employment services provider). 
Under the social security law, entry into an employment pathway plan is compulsory where a person is required by the Employment Secretary or delegate to enter a plan, with the objective of compulsory employment pathway plans being to help ensure that those receiving participation payments do all that they can to find and keep paid work.
Under the Administration Act, a person may enter into an employment pathway plan by having their plan approved by a delegate of the Employment Secretary or, depending on the person’s circumstances and preferences, enter a plan under a streamlined process where the person will use technology to choose and vary their own employment pathway plan requirements online.
Those who choose to self-manage their employment pathway plan can access the Department of Employment and Workplace Relations’ (the department) dedicated contact centre, to get advice from a person who is trained to answer their questions and assist them with any difficulties they may have.  
All those who want to enter a plan by having their plan approved by a delegate of the Employment Secretary may do so. This means that individuals can receive tailored assistance, face-to-face, from their employment services provider. 
Part 3 makes clear that the Employment Secretary must provide information to the person regarding the entire lifecycle of an employment pathway plan, from information about the requirement for the person to enter a plan, to information about processes for managing the plan and programs or activities that a person may be eligible to participate in and to information about reporting compliance with the terms of that plan. 
The amendments to the social security law made by the Streamlined Participation Requirements Act support the autonomy of individuals to self-manage their employment plans through digital services. Part 3 helps reassure individuals that they will have the necessary information to navigate their employment pathway plans and will be supported in this new process. 
When entering into an employment pathway plan, individuals need to know their options and the processes available to them, so that they can make informed decisions about how they would like to manage their plans. This is particularly important for those given the option to enter an employment pathway plan under the streamlined processes provided for by section 40E of the Administration Act, which supports those accessing online employment services to use technology to choose and vary their own employment pathway plan requirements online.
Part 3 sets out the types of information that the Secretary must provide to individuals, which includes information about the minimum system and device requirements that they will need to access certain technological processes, such as mobile phone applications or the department’s website and participant dashboard, and guidance on how to use relevant systems if the person is eligible to enter into an employment pathway plan under section 40E of the Administration Act. The Instrument also notes the obligations on the Secretary to consider a person’s circumstances when presenting options to individuals about their plans.
Part 3 additionally outlines the ways in which a participant can report compliance with their employment pathway plan, where this is appropriate for their circumstances. Part 3 makes clear that individuals can report their job searches, attendance at appointments and paid work hours in a variety of different ways, such as over the phone, online, in person with a delegate, or by any other process approved by the Secretary. This will help to limit non-compliance issues that arise because of a person’s failure to report, rather than failure to comply.
Circumstances in which performing paid work may constitute a risk to health and safety
Part 4 of the Instrument relates to circumstances in which paid work is considered to constitute a risk to health or safety. It provides clarity and examples on when performing paid work may constitute a risk to the health or safety of a person for the purposes of paragraph 40X(1)(d) of the Administration Act. Paragraph 40X1)(d) provides for the circumstances where paid work will be unsuitable to be performed by a person, and which a person would therefore not need to seek, accept or undertake in order to remain qualified for a participation payment. Part 4 also sets out how the Employment Secretary may be satisfied that particular paid work constitutes a risk to a person’s health or safety. 
Paragraph 40X(1)(d) of the Administration Act provides that paid work is unsuitable where performing the work would constitute a risk to health and safety and would also contravene a law of the Commonwealth, a State or a Territory relating to occupational health and safety.
Part 4 includes some examples of where paid work would generally constitute a risk to health or safety, including where the work environment is unsafe or where the person genuinely believes that they would be unsafe in undertaking certain work, subject to the satisfaction of the Employment Secretary. Examples of conditions at the workplace which may make a person believe they are not safe at work include harassment, bullying or violence. A person may satisfy the Employment Secretary that paid work would constitute a risk to health or safety by demonstrating their belief is reasonable in the circumstances. This would involve providing the Employment Secretary with reasons that would lead a reasonable person to think that they are not safe at work or that performing the work would make the person unsafe. A belief may still be reasonable even where another person might hold a reasonable opposing view as to the conditions or safety of the workplace. The circumstances outlined in the Instrument are non-exhaustive.
Part 4 provides greater clarity to individuals and to stakeholders and reflects the Employment Secretary’s commitment to promoting safe and productive workplaces.  
REGULATORY IMPACT
The Office of Best Practice Regulation has advised no Regulatory Impact Statement is required for the Instrument and has confirmed that the Instrument is unlikely to have a more than minor regulatory impact (OBPR ID:22-02093).
COMMENCEMENT
The Instrument will commence on the day after registration on the Federal Register of Legislation.
[bookmark: _Toc34293360]CONSULTATION
The Department of Social Services, Services Australia, National Indigenous Australians Agency, Digital Transformation Agency, Department of the Prime Minister and Cabinet, Department of the Treasury, Attorney-General's Department, Department of Industry, Science and Resources and the Australian Taxation Office were consulted in relation to the Determination.
Targeted consultation was undertaken with key non-government stakeholders, in addition to the draft Determination being published on the DEWR website to enable all interested stakeholders to make submissions.
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STATEMENT OF COMPATIBILITY WITH HUMAN RIGHTS
Prepared in accordance with Part 3 of the Human Rights (Parliamentary Scrutiny) Act 2011
Social Security (Paid Work and Employment Pathway Plan Guidelines) Instrument 2026
The Social Security (Paid Work and Employment Pathway Plan Guidelines) Instrument 2026 (the Instrument) is compatible with the human rights and freedoms recognised or declared in the international instruments listed in section 3 of the Human Rights (Parliamentary Scrutiny) Act 2011.
Overview of the Legislative Instrument
The Streamlined Participation Requirements Act requires the Employment Secretary to determine guidelines by legislative instrument, about:
· how a person satisfies the Employment Secretary that they are willing to actively seek and to accept and undertake paid work in Australia;
· the kind of information the Employment Secretary must provide to a person who has made a claim for a participation payment about how the person can enter, manage and report on compliance with their employment pathway plans; and
· the circumstances in which performing paid work in Australia may constitute a risk to health and safety, and how the person satisfies the Employment Secretary of that particular paid work constitutes such a risk. 
Relevant arrangements across all Commonwealth employment services must be consistent with the Instrument.
In order for a person to qualify for a participation payment, the person must satisfy the Employment Secretary that they are willing to actively seek and to accept and undertake paid work in Australia, except particular paid work that is unsuitable to be done by the person. Part 2 of the Instrument sets out that the Employment Secretary may be satisfied by statements and other information that the person may provide, although this is non-exhaustive. The primary method by which a person will normally satisfy the Employment Secretary or a delegate is by complying with the requirements in their employment pathway plan. In practice, it is only in egregious cases that the Employment Secretary would fail to be satisfied.
Part 3 of the Instrument outlines the kinds of information that the Employment Secretary must provide to a person who has made a claim for a participation payment and is entering into an employment pathway plan. This includes information regarding the entire lifecycle of an employment pathway plan, including: 
· information about the requirement for the person to enter a plan; 
· information about processes for managing the plan; 
· information about programs or activities that a person may be eligible to participate in; 
· information about reporting compliance with the terms of that plan; 
· ways in which a participant can report compliance with their employment pathway plan.
This information ensures individuals know their options and the processes available to them, so that they can make informed decisions about how they would like to manage their plans. In particular, the information allows the person to consider whether they wish to enter an employment pathway plan under the streamlined processes provided for by section 40E of the Administration Act.
Part 4 of the Instrument relates to circumstances in which paid work is considered to constitute a risk to health or safety, and how the individual would satisfy the Employment Secretary that particular paid work constitutes such a risk. It clarifies and provide examples of when performing paid work may constitute a risk to health or safety for the purposes of paragraph 40X(1)(d) of the Administration Act. Paragraph 40X(1)(d) provides for the circumstances where paid work will be unsuitable to by performed by a person, and which a person would therefore not need to seek, accept or undertake in order to remain qualified for a participation payment. Part 4 provides greater clarity to individuals and to stakeholders and reflects the Employment Secretary’s commitment to promoting safe and productive workplaces.  

Human rights implications
The Instrument engages the following rights:
· the right to work (Article 6 of the International Covenant on Economic, Social and Cultural Rights (ICESCR), read with Article 2 of the ICESCR, and Articles 1 and 2 of the International Labour Organisation’s C122 - Employment Policy Convention, 1964 (No. 122) (ILO Convention 122);
· the right to social security (Article 9 of the ICESCR); 
· the right to an adequate standard of living (Article 11 of the ICESCR);  
· the right to full and effective participation in society and non-discrimination for people with a disability – Articles 3, 4, 5 and 9 of the United Nations Convention on the Rights of Persons with Disabilities (UNCRPD);
· the respect for inherent dignity, individual autonomy including the freedom to make one’s own choices, and independence of persons (Article 3 of the UNCRPD);
· equality of opportunity and accessibility (Article 3 of the UNCRPD);
· every person with disabilities having a right to respect for their physical and mental integrity on an equal basis with others (Article 17 of the UNCRPD); and
· the rights of persons with disabilities to work on an equal basis with others (Article 27 of the UNCRPD).
Rights to work, to social security and to an adequate standard of living
Article 2(1) of the ICESCR recognises that ‘each State Party to the present Covenant undertakes to take steps, individually and through international assistance and co-operation, especially economic and technical, to the maximum of its available resources, with a view to achieving progressively the full realization of the rights recognized in the present Covenant by all appropriate means, including particularly the adoption of legislative measures’.
Article 6(1) of the ICESCR recognises the right to work, including the right of everyone to the opportunity ‘to gain his living by work which he freely chooses or accepts.’ Article 6(2) provides that the States Parties recognise the right to work and will take appropriate steps to achieve the realisation of this right including through ‘technical and vocational guidance and training programmes, policies and techniques…’
Article 1 of the International Labour Organisation (ILO) Convention 122 provides that ‘each Member shall declare and pursue, as a major goal, an active policy designed to promote full, productive and freely chosen employment.’ Article 2 provides that each Member shall determine the measures for achieving the objectives specified in Article 1. This includes the establishment of programs for the application of these measures.
Article 9 of the ICESCR recognises the right of every person to social security. The right to social security requires State Parties to establish a social security system and, within their maximum available resources, ensure access to a social security scheme that provides a minimum essential level of benefits to all individuals and families that will enable them to acquire at least essential health care, basic shelter and housing, water and sanitation, foodstuffs, and the most basic forms of education.
Article 11 of the ICESCR recognises the right of every person to an adequate standard of living including adequate food, water and housing, and to the continuous improvement of living conditions.
The Instrument does not change the substantive effect of the existing social security law, current policy in practice or the existing protections available to individuals. However, the Instrument promotes the right to social security and through that the rights to work and to an adequate standard of living in a number of ways, by:
· providing additional clarity and transparency to individuals on the content of the obligations and requirements attached to their social security payments;
· making the social security law more accessible, by enhancing individuals’ understanding of their employment pathway plans including their rights under an employment pathway plan; and
· assisting individuals to identify when particular paid work may not be suitable for them.
Clarity and transparency on the content of obligations
Part 2 of the Instrument promotes human rights by clarifying the ways in which a person may satisfy the Secretary that they are willing to seek, accept and undertake suitable paid work. The Instrument and this Explanatory Statement makes clear that individuals could refer to their overall efforts to find work, not just to jobs they have applied for. This promotes the right to social security and therefore the right to an adequate standard of living by assisting those in receipt of participation payments to better understand the content of their responsibilities under the social security law and to support them to meet their mutual obligation requirements. 
Nothing in the Instrument prevents a person from discussing with their employment service provider whether particular paid work is suitable for them. The Instrument assists a person in having these conversations, by clarifying what matters the Secretary is permitted to take into account when considering the person’s willingness to seek and undertake suitable paid work. 
Enhancing understanding of their employment pathway plan
Part 3 of the Instrument promotes human rights as it helps individuals know their options, the processes available to them and their rights in connection with entering, varying, complying with and reporting compliance with employment pathway plans. It does so by making clear that the Employment Secretary must provide information about those matters.   
By providing clear guidance to individuals on the processes around employment pathway plans, and about what additional information the Employment Secretary must provide, the Instrument makes the social security law more accessible and promotes the right to social security as it enables individuals to understand their rights and obligations under social security law. This means that they will be more likely to comply with their obligations and therefore more likely to find and keep paid work and less likely to experience compliance action, such as suspension, reduction or cancellation of their social security payment. It also means that if they are subject to compliance action, they will be more informed about their rights to have such action reviewed. The rights to an adequate standard of living and to work are thereby promoted.  
The provision of this information also promotes the above rights by assisting individuals to make informed decisions about how they would like to manage their employment pathway plans and empowers individuals to take an ownership role of their employment pathway plans on the pathway to finding paid work or further paid work.
Unsuitable paid work
Part 4 of the Instrument promotes the rights to social security, work and an adequate standard of living by clarifying and providing examples of the circumstances where performing paid work may constitute a risk to health or safety, and therefore considered unsuitable work under social security law. The circumstances listed in section 8 of Part 4 are not exhaustive. A central tenet of the right to gain a living by work and the enjoyment of just and favourable conditions of work is the promotion of just and favourable conditions of work and protection against harassment in the workplace. The Instrument promotes these rights, by making clear that work may pose a risk to a person’s health or safety in a variety of circumstances, including where the person has a reasonable belief that they are not safe at work due to conditions occurring at the workplace. Such conditions may include workplace harassment, bullying or violence. 
Further, the Instrument makes clear that circumstances in which performing work may be a health or safety risk for a person include performing the work in conditions which contravene a Commonwealth, State or Territory public health order. 
The Instrument additionally promotes the right to work by building on paragraph 40X(1)(b) of the Administration Act, which provides that work will be unsuitable for a person where the conditions of the work would aggravate a person’s medical condition, disability. 
Paragraph 8(1)(d) of the Instrument complements this provision, by providing that work may constitute a risk to a person’s health or safety where the requirements of the work to be performed have been medically verified as being incompatible with, or likely to aggravate, a person’s pre-existing illness, disability or injury. This promotes the right to work, and therefore the right to an adequate standard of living, by making clear that a job may create a risk to health or safety, irrespective of the “conditions” in which it is to be performed.
The right to equality and accessibility, full and effective participation in society and non-discrimination for people with a disability, and respect for inherent dignity, individual autonomy including the freedom to make one’s own choices, and independence
The purpose of the UNCRPD is to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity (Article 1). 
Article 3 of the UNCRPD outlines general principles. These include dignity and individual autonomy including the freedom to make one’s choices and independence, and non-discrimination, full and effective participation and inclusion in society, accessibility and equality of opportunity. 
Article 4 of the UNCRPD creates general obligations to implement these principles. These undertakings include an obligation to promote research and development of universally designed goods, services, equipment and facilities. 
Article 5 of the UNCRPD relates to equality and non-discrimination. States parties must prohibit all discrimination on the basis of disability. Persons with disabilities are entitled to equal protection and equal benefit of the law, which requires States parties to take appropriate measures to ensure reasonable accommodation is provided. These measures are not considered discrimination. 
Article 9 of the UNCRPD relates to accessibility, including in technologies and systems. State parties are required to take appropriate steps to enable people with disabilities to participate fully in all aspects of life and have equal access to information and communications technologies and systems, and other facilities and services, both in urban and in rural areas. State Parties are also obliged to promote the design of accessible technologies. State parties must ensure that communications and information services, among other systems and structures are designed and constructed so that they can be used by persons with disabilities.
Article 17 of the UNCRPD states that every person with disabilities has a right to respect for his or her physical and mental integrity on an equal basis with others. Article 27 focuses on work and employment, to ensure that those with a disability have equal rights and opportunities in having freely chosen and accepted work insofar as possible.
The Instrument promotes the above rights, for example by providing clear information in connection with the entry into and management of employment pathway plans, and about what further information the Employment Secretary must provide. This promotes dignity and independence by ensuring that individuals are given more information about their mutual obligation requirements and how to meet them.   
The Instrument also promotes the rights of persons with disabilities, as they will benefit from the provision of the above information, in common with other individuals, and may be in particular need of the information. The rights of persons with disabilities, and the rights to equality of opportunity and accessibility are also promoted by the Instrument in that it provides additional guidance on when work may be unsafe for a person, for example by making clear that work may be unsafe where it contravenes a Commonwealth, State or Territory public health order. 
Conclusion
The Instrument is compatible with human rights because it promotes human rights. 
Secretary for the Department of Employment and Workplace Relations
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SOCIAL SECURITY (PAID WORK AND EMPLOYMENT PATHWAY PLAN GUIDELINES) INSTRUMENT 2026
EXPLANATION OF PROVISIONS
[bookmark: _Toc114137005]PART 1—Preliminary
Section 1: Name
This is a formal provision specifying the name of the instrument.
Section 2: Commencement
Section 2 provides a table setting out the commencement date for the whole of the Instrument, which is the day after registration on the Federal Register of Legislation.
Section 3: Authority
Section 3 provides that the Instrument is made under section 40Y of the Administration Act.
Part 2—Seeking, accepting, and undertaking paid work
Section 4: Willingness to seek and to accept and undertake paid work
This section outlines, non-exhaustively, ways in which a person may satisfy the Employment Secretary that they are willing to seek, accept and undertake suitable paid work. 
A person may satisfy the Employment Secretary of such willingness by providing statements or other evidence about:
· the person’s willingness to accept and undertake suitable paid work and the specific types of paid work the person is prepared to apply for and undertake;
· the person’s efforts to find paid work. This could include not only the details of any job searches or applications but also of any training or other efforts to improve their skills or qualifications, volunteer work, networking, travel or relocation to seek or undertake work, or efforts to improve their resume or their presentation or performance at job interviews; and
· the person’s willingness to enter into and comply with an employment pathway plan. 
Provision of any or all such information does not mean that the Employment Secretary must be satisfied about the person’s willingness.
Subsections 4(2) and 4(3) make clear that section 4 does not limit the types of evidence or statements that a person can provide to the Employment Secretary or that the Employment Secretary may consider (a note gives an example of what else may be considered), or limit the ways in which a person can provide such statements or other evidence. A statement could include a written or verbal statement.
While a range of factors may be relevant, usually a person could satisfy the Employment Secretary of this willingness by entering an employment pathway plan and meeting their employment pathway plan requirements or only failing to do so for good reason, or by simply making a statement as to their willingness if a delegate asked them to do so.
It is intended that in practice, a person would only fail to satisfy the Secretary of their willingness to accept and undertake paid work in egregious cases, such as where the person enters into an employment pathway plan but explicitly advises their employment services provider that they would be unwilling to accept suitable work if it were offered, or in other rare cases such as where the person provides information to the Secretary suggesting that they have such a major focus on volunteer work, unprofitable self-employment or some other project that it is incompatible with being willing to seek or to accept or undertake paid work. 
Individuals will continue to have the opportunity to discuss suitable paid work with their employment service provider and the department. Those referred to Inclusive Employment Australia will continue to receive tailored assistance based on the individual’s personal circumstances, skills, abilities and aspirations, as will all those who wish to be assisted by a provider. 
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Part 3—Information to be provided in relation to employment pathway plans
Section 5: Information to be provided about entering into an employment pathway plan
This section helps ensure that individuals are equipped with the necessary information in relation to their employment pathway plans which they may enter into either through online technological processes (if the person has the option to access online employment services) or with a human delegate. 
Under subsection 5(1), the person must be provided with information about:
· the requirement (if any) to enter or vary an employment pathway plan and report compliance with that plan and the consequences of not doing so;
· the processes for entering or varying an employment pathway plan and reporting compliance with that plan, as well as any assistance available for completing these processes; 
· what to do if they have questions or concerns regarding entering into a plan, including how to appeal an “employment pathway plan decision” which a note makes clear includes a decision about the contents of a plan; 
· the matters they should think about when deciding whether to enter into or to vary their employment pathway plan, or whether to do so with a human delegate or online technological processes (if the person has the option to access online employment services). The matters include their capacity to comply with the plan and their needs, as well as the “employment pathway plan matters”, which are a non-exhaustive list of matters contained in section 40F of the Administration Act which relate to a person’s individual circumstances. This provision is not a requirement for the Secretary or a delegate to identify the person’s specific needs or capacity, but instead to remind the person that they should consider their own needs, capacity and circumstances before entering into a plan;
· the kinds of activities or employment programs they may be eligible to participate in; 
· how they can comply and report compliance with their plan, and compliance action which may be taken if they do not comply; and 
· what to do if their circumstances change.  
Subsection 5(2) makes clear that when deciding how the information mentioned in subsection 5(1) will be provided to individuals, the Employment Secretary must take into account the diverse accessibility abilities of persons. 
Section 6: Processes for entering into an employment pathway plan
This section contains requirements about the processes for entering into an employment pathway plan. 
Subsection 6(1) outlines, in a non-exhaustive way, that a person may enter into an employment pathway plan in various ways, including in person or by phone, or through online processes. This enables individuals to have flexibility in how they enter into a plan, based on the person’s individual needs circumstances and preferences. However, while subsection 6(1) enables people to have a more choice and control about how they enter into an employment pathway plan, the use of a particular technology is not compulsory and a person can enter into a plan with a delegate if they wish. 
Subsection 6(2) provides that the requirements in a plan must be clearly presented to a person in a way the person would reasonably be able to understand. This will depend on the person’s circumstances.
Subsection 6(3) provides that where a person agrees to enter into a plan, it must be clear that the person has agreed to each of the terms it contains. 
Subsection 6(4) provides that before a person is given the option of entering into an employment pathway plan through technological processes under 40E of the Administration Act, the Employment Secretary must consider the person’s circumstances, their access to technological processes and their ability to use them.
Under subsection 6(5) provides that if a person is given the option of entering an employment pathway plan through technological processes under section 40E of the Administration Act, the Employment Secretary must give the person:
· information about the minimum system and device requirements to use the processes; 
· the option to enter into a plan with a delegate under section 40D of the Administration Act, including by contacting the Digital Services Contact Centre. The note makes clear that if a person contacts the Digital Services Contact Centre to enter a plan, the Digital Services Contact Centre may either directly assist the person or, if the person chooses, could refer the person to an employment services provider; 
· reasonable assistance to use the technological processes, or reasonable further information about the technological processes, if requested by the person. At any time, a person can contact the Digital Services Contact Centre, the staff of which are trained to answer their questions and assist them with difficulties with technological processes. 
Section 7: Processes for reporting compliance with employment pathway plan requirements
This section outlines how a person can report their compliance with the requirements in their employment pathway plan, reflecting the policy of making it convenient for a person to report their compliance with their employment pathway plan to reduce non-compliance issues that arise because of a person’s failure to report, rather than failure to comply.
Subsection 7(1) lists the ways that a person can use to report their compliance with their employment pathway plan. These are: 
· a digital process and online platforms created by the Employment Secretary for compliance and reporting processes;
· a phone application approved by the Employment Secretary;
· telephone, writing or face-to-face, including reporting by such means to an employment services provider;  
· any other way that the Employment Secretary has notified the person is an appropriate way, taking into consideration a person’s circumstances.

While section 7 provides for increased flexibility in reporting compliance and for reporting via digital means, where a person decides that they would prefer to report their compliance with the assistance of a human delegate, they are still able to do so.
Subsection 7(2) details the information a person can provide to report compliance with their employment pathway plan, using the means outlined in subsection 7(1), for the relevant reporting period, which includes: 
· details of applications the person has submitted for jobs or employment opportunities and details of the opportunities; 
· information about appointments, activities and job interviews the person has attended; 
· a statement that the person has undertaken the specified number of hours of paid work required under the plan and details of the nature of that paid work; 
· any other information that the Employment Secretary considers appropriate, having regard to the person’s circumstances and employment pathway plan requirements. 
The note to subsection 7(2) informs readers that this section does not prevent a person from reporting a valid reason or reasonable excuse for not meeting a particular requirement in their employment pathway plan.  
Subsection 7(3) and the note to it outline that while a person may be given the option to report compliance using a particular method, if the Secretary considers that the person’s circumstances would prevent them from using a particular method to report compliance, then the person must not be required to report compliance using that method. In such cases, a person would report compliance through their provider or the department’s contact centre.
Part 4—Circumstances in which performing paid work may constitute a risk to health or safety
Section 8: Circumstances in which paid work constitutes a risk to health or safety
If paid work is unsuitable to be performed by a person, the person need not seek, accept or undertake it in order to remain qualified for a participation payment. 
Paragraph 40X(1)(d) of the Administration Act provides that paid work is unsuitable for a person where performing the work would constitute a risk to health and safety and would also contravene a law of the Commonwealth, a State or a Territory relating to occupational health and safety. 
Subsection 8(1) lists some of the circumstances in which performing particular paid work in Australia may constitute a risk to the health or safety of a person. This is not intended to limit the scope of what work may constitute a risk to the health or safety of a person. The circumstances listed are:
· where the conditions in which the person would perform the work would contravene an order of the Commonwealth, a State or Territory relating to public health;  
· [bookmark: _Hlk114648708]where the person has a reasonable belief that they are not safe at work due to conditions occurring at the workplace.. A belief will be reasonable where a reasonable person would think that the conditions occurring at the workplace mean the person is not safe. A belief may still be reasonable even where another person might hold a reasonable opposing view as to the conditions or safety of the workplace; 
· where the person has a reasonable belief that performing the work would make them unsafe. The comments above about when a belief will be reasonable also apply here;  
· where the requirements of the work to be performed have been medically verified as being incompatible with, or likely to aggravate, the person’s pre-existing illness, disability or injury. This is similar to paragraph 40X(1)(b) of the Administration Act, which provides that particular work will be unsuitable for a person if it has been established that there is medical evidence that the person has an illness, disability or injury that would be aggravated by the conditions in which the work would be performed, but acknowledges that the requirements of work may involve a risk to health or safety, irrespective of the “conditions” in which the work is to be performed. 
Subsection 8(2) provides examples, not intended to be exhaustive, of information that the person may provide to the Employment Secretary, to allow them to be satisfied that particular paid work constitutes a risk to a person’s health or safety, which are:  
· written or verbal statements by the person themselves; 
· information provided by lay or expert witnesses. This could include evidence provided by a medical practitioner or a health and safety expert. 
· information provided by co-workers of the person. This could include information as to the conditions or requirements of the particular workplace.
Subsection 8(3) makes clear that section 8 does not limit the information that the Secretary may consider in determining whether particular paid work may constitute a risk to a person’s health or safety.
