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[bookmark: _Toc694294523][bookmark: _Toc1165244498][bookmark: _Toc827786014][bookmark: _Toc125982140][bookmark: _Toc1226344426][bookmark: _Toc207208915]Foreword from the CEO
Work health and safety (WHS) ministers have asked Safe Work Australia to undertake a best practice review of the model WHS laws in the context of seeking to maintain a harmonised approach.  
What does best practice mean in this context? What does it look like? We suggest that our starting point should be section 3 of the model WHS Act. Best practice propositions must support and advance that object. Section 3 is at Appendix A and it will provide the lens through which this review will consider the question of best practice WHS regulation.
At its simplest, the object of the model WHS Act and of this review is to ensure the model WHS laws continue to provide a balanced and nationally consistent framework to secure the health and safety of workers and workplaces.
The last review of the model WHS laws occurred in 2018 and found that harmonisation had largely been achieved and continued to be strongly supported.  However, the review also concluded that ‘if the harmonisation objective is to be sustained into the future, it is critical that all jurisdictions commit to it.’ Since then, Western Australia has enacted the model WHS laws, and only Victoria remains outside the national system. However, jurisdictions have also increasingly made variations within their own versions of the model laws, which poses a real challenge to the maintenance of harmonisation in the longer term. 
This matters, because inconsistent WHS laws across Australia risks recreating the confusion and competing requirements for businesses the harmonisation vision was intended to remove, with the side effect of weakening national productivity. It also risks Australian workers having different rights to safe workplaces depending on where they are working, again undermining a key objective of harmonisation. 
Consistent with the Terms of Reference (see Appendix B), the Review will draw on outcomes from previous reviews, including the 2018 Review of the model WHS laws, the 2022 Review of the Work Health and Safety Act 2011 (QLD), and the 2022 Independent Review of SafeWork SA. It will consider significant departures from the model laws in jurisdictional legislation and assess whether these represent best practice and better achieve the object of the Act. It will also examine the process for jurisdictions to notify Safe Work Australia Members of proposed departures from the model. 
[image: ]I encourage you to participate in the review in whatever form is most convenient for you – through a written submission in response to this paper, by completing the survey on the Safe Work Australia Consultation Hub or by contacting us directly to have a discussion or attend a meeting.  In assessing proposals for change, Safe Work Australia Members and WHS ministers will consider whether they strengthen harmonisation, reflect best practice and support the object of the model WHS Act.

Marie Boland 
Chief Executive Officer
Safe Work Australia

1. [bookmark: _Toc2103617919][bookmark: _Toc1788409614][bookmark: _Toc1864157911][bookmark: _Toc1529088573][bookmark: _Toc207208916]Background
1.1 [bookmark: _Toc1910790886][bookmark: _Toc1228356207][bookmark: _Toc1783955031][bookmark: _Toc1074159836][bookmark: _Toc207208917]Introduction
The model work health and safety (WHS) laws comprise of the model WHS Act, model WHS Regulations and 27 model Codes of Practice.[footnoteRef:2] They are supported by the National Compliance and Enforcement Policy (NCEP).  [2:  The model WHS laws are national model laws and do not have any legal effect unless enacted in each jurisdiction. For simplicity this paper will reference the model WHS legislation as if it has been enacted and will refer to the model WHS Bill as the model WHS Act.
] 

The model WHS laws provide the framework for a consistent approach to regulating WHS in each Australian jurisdiction. For the model WHS laws to be legally binding, each jurisdiction must separately implement them as their own laws. The Commonwealth (Cth), the Australian Capital Territory (ACT), New South Wales (NSW), the Northern Territory (NT) and Queensland (QLD) implemented the model WHS laws in their jurisdictions on 1 January 2012. South Australia (SA) and Tasmania (TAS) implemented the model WHS laws on 1 January 2013 and Western Australia (WA) on 31 March 2022. Victoria (VIC) has not implemented the model WHS laws.
1.2 [bookmark: _Toc542002268][bookmark: _Toc719683139][bookmark: _Toc550285993][bookmark: _Toc1384947895][bookmark: _Toc207208918]About Safe Work Australia
Safe Work Australia is a national policy body established by the Safe Work Australia Act 2008 (Cth) to lead the development of policy to improve WHS and workers’ compensation arrangements across Australia.
Safe Work Australia is an independent Australian Government statutory agency jointly funded by the Australian Government, state and territory governments through an Intergovernmental Agreement. Safe Work Australia is responsible for maintaining the model WHS laws, Regulations and model Codes of Practice. It is governed by a tripartite body comprising 15 Members:
the Chair 	
nine Members representing the Cth and each state and territory 
two Members representing the interests of workers 
two Members representing the interests of employers, and 
the Chief Executive Officer of Safe Work Australia. 
1.3 [bookmark: _Toc683854784][bookmark: _Toc1245941072][bookmark: _Toc547014374][bookmark: _Toc1328477637][bookmark: _Toc207208919]The Review
In September 2024, WHS ministers asked Safe Work Australia to provide a proposal for how it would undertake a best practice review of the model WHS laws in the context of seeking to maintain a harmonised approach. The Terms of Reference for the Review were subsequently agreed by WHS ministers in July 2025, and are provided at Appendix A. 
The Review will examine jurisdictional variations from the model WHS Act and model WHS Regulations and outcomes from relevant government reviews and inquiries to develop recommendations for:
· incorporating a best practice approach in the model WHS Act and model WHS Regulations that achieves the object of the model WHS Act,[footnoteRef:3] and  [3:  See model WHS Act, s 3. ] 

· strengthening and maintaining harmonisation.
The Review will also examine the process for jurisdictions to notify Safe Work Australia Members of proposed departures from the model WHS laws to:
· determine if the process is operating as intended
· ensure jurisdictions bring any proposed changes that deviate from the model WHS laws to Safe Work Australia Members, and
· if required, make recommendations to improve the process.
The Review will have regard to achieving a harmonised approach to the model WHS legislative framework across all jurisdictions.
WHS ministers agreed Safe Work Australia will lead the review, engaging expert advice where required and establishing working groups where necessary to assist with liaison across Safe Work Australia Member organisations.
1.4 [bookmark: _Toc1186493173][bookmark: _Toc232231352][bookmark: _Toc789682120][bookmark: _Toc639741999][bookmark: _Toc207208920]A harmonised, best practice approach
The object of the model WHS laws is to provide a balanced and nationally consistent framework to secure the health and safety of workers and workplaces.
Best practice is achieved when WHS laws reinforce this object and are harmonised across all Australian jurisdictions. The model WHS legislative framework is underpinned by a collaborative, tripartite process that brings together governments, employers, and workers with the shared goal of reducing worker fatalities, injuries, and illness; and a robust representation, participation and consultative framework at the workplace level. 
A harmonised WHS legislative framework delivers the same safety standards for all workers, regardless of their location or industry. It also simplifies compliance by reducing regulatory complexity, making it easier for duty holders to understand and meet their WHS obligations. Harmonisation promotes collaboration and information sharing among regulators, leading to more consistent enforcement, targeted education, and improved safety outcomes. These changes received broad support from businesses (especially those that operate across multiple jurisdictions), unions, jurisdictions and other stakeholders.
These benefits motivated jurisdictions to sign the Intergovernmental Agreement for Regulatory and Operational Reform in Occupational Health and Safety (IGA) in 2008. The IGA sets out the principles and processes for achieving national consistency, for ongoing maintenance of a harmonised WHS framework and external tripartite collaboration to develop the laws. WHS ministers agreed to the content of the model WHS laws in 2010. 
As part of this commitment, jurisdictions agreed to maintain national consistency over time.[footnoteRef:4] The harmonised approach is most effective when jurisdictions make only necessary and limited variations to the model laws, such as those required to align with local criminal laws or court systems. Under the IGA, jurisdictions also agreed not to implement any amendments to their WHS laws unless those changes were endorsed by WHS ministers.[footnoteRef:5] [4:  IGA, 2008, cl 5.1.1.]  [5:  IGA, 2008, cl 5.5.2.] 

Harmonisation is further supported by consistent regulatory practices across jurisdictions. The NCEP plays a key role in this, setting out a nationally consistent approach to enforcement, compliance, and prosecution by WHS regulators.[footnoteRef:6] [6:  See Safe Work Australia (SWA), National Compliance and Enforcement Policy (NCEP), 2024, p. 4. ] 

1.5 [bookmark: _Toc1113443046][bookmark: _Toc75972911][bookmark: _Toc1956935440][bookmark: _Toc1159203890][bookmark: _Toc207208921]Data trends: worker fatalities and injuries
Despite ongoing improvements to the WHS legislative framework, unsafe work practices are continuing to have devastating impacts, and workers are still being killed at work. Each workplace fatality represents a profound human loss – a family grieving a loved one, with the impact affecting colleagues, the workplace, and the broader community.
[bookmark: _Int_02weKrfF]In 2023, 200 workers died from traumatic injuries while working.[footnoteRef:7] Of these, 62% occurred in just 3 industries: transport, postal and warehousing (26%), construction (23%), and agriculture, forestry and fishing (14%). While this number is higher than the 5-year average of 191 deaths, the fatality rate remains consistent with the 5-year average. Since 2013, the fatality rate has dropped 19% but has failed to reduce further in recent years.  [7:  Note: all statistics discussed in this section are from SWA, Key Work Health and Safety Statistics Australia 2024, [data set], SWA website, 2024, last accessed 12 August 2025.] 

              [image: ] 
Serious compensation claims, which are our best source of data on work-related injuries, have fluctuated over the past decade. From 2012-13 to 2015-16, rates declined overall but have since trended upward. Median time lost from work-related injuries and illnesses has also increased. In 2022-23, the agriculture, forestry and fishing industry had the highest serious claims rate – 11.3 per million hours worked – nearly double the all-industry average of 6.6. Other industries with high claims rates include public administration and safety (9.9) and healthcare and social assistance at 8.9.

Mental health conditions account for an increasing proportion of serious workers’ compensation claims, at 10.5% in 2022-23, a 97.3% increase from 2012-13. 
These trends highlight the need to better understand the specific hazards that are still contributing to worker harm, and address gaps in policy and practice. There is also a need to address existing data gaps, as there is limited data on long-term worker health impacts, and on outcomes for specific groups including First Nations workers. With more robust data, more targeted policies can be developed, and progress can be measured more effectively. 
1.6 [bookmark: _Toc1416786945][bookmark: _Toc207208922][bookmark: _Toc1310486642][bookmark: _Toc2026995605][bookmark: _Toc712517848]Consultation 
The purpose of this discussion paper is to encourage discussion, guide consultation and gather input that will contribute to the final report. The paper has been informed by desktop research drawing on a range of sources including WHS data, reviews of the model and jurisdictional WHS laws, research previously commissioned by Safe Work Australia and other publicly accessible documents and materials. 
Safe Work Australia is happy to hear from or meet with interested parties at any time prior to March 2026 to discuss the review. Please contact us by email at bestpractice@swa.gov.au. 
The following key questions will guide the consultation process: 
Key questions
Best practice achieves the object of the model WHS Act (s3). Within this context:
· How do we maintain best practice in response to the changing nature of work and emerging risks?
· How can harmonisation of WHS laws be strengthened and maintained across jurisdictions into the future?
Public consultation
Safe Work Australia will conduct a formal public consultation period from 1 September to 3 November 2025. You can share your views via our Consultation Hub: https://consult.swa.gov.au/best-practice-review. 
Submissions are welcomed from all interested stakeholders, including regulators, government agencies, unions, workers, health and safety representatives (HSRs), persons conducting a business or undertaking (PCBUs), industry representatives, legal and WHS practitioners, researchers, members of the public, families affected by workplace fatalities and any other parties who may be affected by or have an interest in the issues. 
You are encouraged to provide evidence-based submissions, drawing on data, case studies, or practical experience where possible. Submissions may respond to any of the questions posed throughout the discussion paper or address broader issues relevant to the Review.
There are also other opportunities to contribute. A questionnaire will be available via the Consultation Hub, which you may also use to provide feedback.
All submissions and questionnaire responses must be provided by 5:00 pm (AEDT) 3 November 2025. 

If you need support 
Your wellbeing is important and sharing your experience may bring up difficult feelings. If this is the case, please take care of yourself and reach out for support if needed. 
Lifeline Australia: 13 11 14 or Text 0477 13 11 14 
Suicide Call Back Service: 1300 659 467 
Beyond Blue: 1300 224 636 or chat online to a trained mental health professional
13 YARN: 13 92 76

2. [bookmark: _Toc1283508657][bookmark: _Toc2060165267][bookmark: _Toc309257609][bookmark: _Toc207208923]Summary of relevant reviews
WHS ministers have asked that the best practice review consider outcomes and recommendations from a range of relevant reviews and inquiries. 
This chapter provides a summary of relevant reviews and inquiries that have occurred since the last major review of the model WHS laws in 2018. This includes recent Senate inquiries into the future of work and artificial intelligence. It provides a brief summary of each relevant review or inquiry. A list of relevant recommendations is at Attachment A which is separate to this document and can be found on Safe Work Australia’s Consultation Hub. 
2.1 [bookmark: _Toc300061487][bookmark: _Toc47276787][bookmark: _Toc181455042][bookmark: _Toc1880348836][bookmark: _Toc207208924]2018 Review of the model Work Health and Safety laws
Ms Marie Boland[footnoteRef:8] completed an independent review of the model WHS laws in 2018 (2018 National Review) following a request from WHS ministers. The 2018 National Review also considered the findings of contemporary Senate inquiries, including They never came home - the framework surrounding prevention, investigation and prosecution of industrial deaths in Australia' (They Never Came Home) report.[footnoteRef:9]  [8:  Marie Boland was an independent reviewer and was not CEO of SWA at this time.]  [9:  Australian Senate Standing Committees on Education and Employment, They never came home—the framework surrounding the prevention, investigation and prosecution of industrial deaths in Australia, Parliament of Australia, October 2018.] 

The 2018 National Review found that the model WHS laws were largely operating as intended, and proposed 34 recommendations to improve clarity and consistency, including undertaking further review and analysis in certain areas, including in relation to the model WHS Regulations (see Part 7).[footnoteRef:10] [10:  M Boland, Review of the model Work Health and Safety Laws (2018 National Review), December 2018, p. 6-12. ] 

WHS ministers ultimately agreed to implement 30 of the Review’s 34 recommendations resulting in a range of amendments and other reforms to the model WHS legislative framework. However, some recommendations were only addressed in part, while others were not adopted.
[bookmark: _Toc2056351740][bookmark: _Toc1847384524][bookmark: _Toc1343719464]The Best Practice Review presents an opportunity to revisit recommendations from the 2018 National Review that were not fully implemented. Further consideration of the 2018 Review recommendations are outlined in Parts 5 and 6 of this paper.  
2.2 [bookmark: _Toc602447714][bookmark: _Toc207208925]Best Practice Review of Workplace Health and Safety in the Northern Territory
In 2019, Mr Tim Lyons undertook a Best Practice Review of Workplace Health and Safety in the Northern Territory. The review focused on NT WorkSafe and examined internal policies, procedures and activities, compliance and enforcement activities, balance of functions and other cultural or legislative gaps.
The review found that ‘while NT WorkSafe performs some of its functions well, there is a need for significant re-balancing of organisational priorities to meet Territorians’ expectations about safety at work.’[footnoteRef:11] The review made 27 recommendations. This included re-balancing of priorities to favour ‘hard’ compliance work with a view to increasing on the ground visibility and activity of the inspectorate.[footnoteRef:12] It also recommended establishing an Injured Workers and Families Forum.[footnoteRef:13] The review also recommended industrial manslaughter provisions be added to the NT WHS Act. [11:  T Lyons, Best Practice Review of Workplace Health and Safety in the Northern Territory (NT WHS Review) 2019. p. 5]  [12:  T Lyons, NT WHS Review, p. 5 [Short citation]. ]  [13: T Lyons, NT WHS Review, p. 5 [Short citation].] 

Further recommendations included separating the prosecutions, inspectorate and engagement functions into separate streams, and creating a new independent statutory office to prosecute WHS offences in the NT, headed by a WHS Prosecutor.[footnoteRef:14] This recommendation was not supported by the NT Government citing an inefficient use of resources in a small jurisdiction.[footnoteRef:15] An alternative option was put forward, in which the Director of Public Prosecutions is consulted on whether to proceed where an incident has resulted in serious injury or death.[footnoteRef:16] [14:  T Lyons, NT WHS Review, p. 5 [Short citation].]  [15:  NT Government position on the Best Practice Review of Work Health and Safety in the NT Final Report, n.d. Analysis and Policy Observatory website, last accessed 18 August 2025, p. 5.  ]  [16:  NT Government position on the Best Practice Review of Work Health and Safety in the NT Final Report] 

The NT Government agreed to implement 23 of the 27 review recommendations through a phased approach.[footnoteRef:17] This included adding an industrial manslaughter offence to its WHS Act,[footnoteRef:18] formalising an investigations unit to investigate serious injuries and fatalities and strengthening approval processes and communication around enforceable undertakings.[footnoteRef:19] [17:  Office of the Chief Minister, NT Government Response to Workplace Health and Safety Review Released [media release], NT Government, 31 July 2019, last accessed 18 August 2025. ]  [18:  Work Health and Safety (National Uniform Legislation) Act (NT) (NT WHS Act), Div 6 as amended by Work Health and Safety (National Uniform Legislation) Amendment Act 2019 (NT), cl 6. ]  [19:  Office of the Chief Minister, NT Government Response to Workplace Health and Safety Review Released [media release], NT Government, 31 July 2019, last accessed 18 August 2025. ] 

2.3 [bookmark: _Toc1788385159][bookmark: _Toc207208926][bookmark: _Toc1998570556][bookmark: _Toc326030716][bookmark: _Toc1500191825]Review of the Work Health and Safety Act 2011 (QLD)
In 2022 Mr Charles Massy, Mr Craig Allen and Ms Deirdre Swan completed an independent review of the QLD WHS Act. The review considered the overall effectiveness of the key components of the QLD WHS Act including in relation to entry permit holders, application of review and stay provisions to enforcement notices, and dispute resolution. 
The report made 31 recommendations (and 55 sub-recommendations), all of which were accepted by the QLD Government.[footnoteRef:20] A key finding from the review was that safety outcomes improve when workers are empowered to take an active role, and where there are high levels of cooperation between workers and employers.[footnoteRef:21] The review also noted the need for the clarification of the rights of HSRs and worker representatives.[footnoteRef:22] [20:  Office of Industrial Relations, Summary of the Review of Work Health and Safety Act 2011 – Final Report Recommendations and Queensland Government’s Response, Queensland Government, n.d., last accessed 18 August 2025. ]  [21:  C Massey et al, Review of the Work Health and Safety Act 2011 (QLD WHS Act Review), December 2022, p.7. ]  [22:  C Massey et al, QLD WHS Act Review, p. 7 [Short citation]. ] 

Major recommendations in the report focused on elevating the role of HSRs in the workplace and expanding their functions and powers.[footnoteRef:23] The report also made recommendations on worker representation, the rights and responsibilities of WHS entry permit holders and streamlining dispute resolution processes.[footnoteRef:24]  [23:  C Massey et al, QLD WHS Act Review, p. 14-16 [Short citation].]  [24:  C Massey et al, QLD WHS Act Review, p. 16-18 [Short citation].] 

The QLD Government made amendments to implement the majority of review recommendations, including: 
· strengthening and promoting the role of HSRs
· clarifying powers HSRs can exercise and functions they can perform at the workplace
· promoting consultation about WHS with workers and their representatives
· clarifying rights that WHS entry permit holders can exercise at a workplace
· stating which entities or persons may assist workers and act as their representatives in relation to WHS issues, and 
· amending the pathway for dispute resolution.[footnoteRef:25]  [25:  In September 2024, WHS ministers agreed for Safe Work Australia to undertake further work on developing a proposal for referring disputes to a specialist tribunal. See Meetings of Work Health and Safety Ministers Communiqués, Meeting of Ministers – 18 September 2024 [Departmental document], Department of Employment and Workplace Relations, p. 2 last accessed 19 August 2025.] 

The report also recommended ‘elevating the hierarchy of controls from Part 3.1 of the WHS Regulation to the WHS Act’[footnoteRef:26], aligning with recommendation 27 of the 2018 National Review.[footnoteRef:27] This recommendation was outstanding at the time of the new Queensland Government coming into office in October 2024, and has since been closed. [26:  C Massey et al, QLD WHS Act Review, p. 19 [Short citation].]  [27:  M Boland, 2018 National Review, p. 141 [Short citation]. ] 

2.4 [bookmark: _Toc1062863774][bookmark: _Toc207208927]Independent Review of SafeWork SA
In 2022, Mr John Merritt undertook an independent review of SafeWork SA, making recommendations on matters including the effectiveness of compliance and enforcement functions, the implementation of recommendations from previous reports and the rights and needs of families of deceased workers.[footnoteRef:28] [28:  J Meritt, Independent Review of SafeWork SA, 16 December 2022, Chapter 2.] 

The review recommended the formation of an advisory committee for stakeholder consultation and improvements to the way tripartite representation and consultation is handled in the state.[footnoteRef:29] It highlighted the importance of HSRs for improving health and safety and stated that ‘SafeWork SA should develop a strategy to support HSRs and health and safety committees.’[footnoteRef:30] This includes ‘mechanisms to help SafeWork SA inspectors support HSRs, including the strict application of s164(2)(c) [notifying HSRs on entry] and a system of monitoring and reporting on SafeWork SA’s adherence to this provision.’[footnoteRef:31] It also recommended amendments to make it easier for the regulator to share information with injured workers or families of those affected by workplace incidents, improving investigation and prosecution processes of SafeWork SA and setting ‘the objective of creating the capacity to complete thirty prosecutions a year.’[footnoteRef:32] [29:  J Meritt, Independent Review of SafeWork SA, Chapter 4 [Short citation]. ]  [30:   J Meritt, Independent Review of SafeWork SA, p. 23 [Short citation]. ]  [31:  J Meritt, Independent Review of SafeWork SA, p. 23 [Short citation]. ]  [32:  J Meritt, Independent Review of SafeWork SA, p. 14 [Short citation]. ] 

Several recommendations proposed aligning SA’s WHS laws with the model WHS Act, including amendments to WHS entry permit provisions.[footnoteRef:33] Other recommended changes diverged from the model WHS laws, particularly in relation to information collection.[footnoteRef:34] The review also recommended amending the SA WHS Act to allow entry permit holders to take photographs, video, voice recordings, measurements and tests relevant to their investigations, similar to the Vic OHS Act.[footnoteRef:35]  [33:  J Meritt, Independent Review of SafeWork SA, p. 12 [Short citation].]  [34:  J Meritt, Independent Review of SafeWork SA, p. 13 [Short citation].]  [35:  J Meritt, Independent Review of SafeWork SA, p. 13 [Short citation].] 

The SA Government accepted (either wholly, in part or in principle) 36 of 39 recommendations including amending the dispute resolution process, reforms to the confidentiality provisions to enable the regulator to share more information with people affected by WHS incidents, and the establishment of a tripartite advisory committee.[footnoteRef:36] However, it did not accept 3 recommendations including prosecution performance measures and a new compliance and enforcement policy to supplement the NCEP.[footnoteRef:37] [36:  Government of South Australia Attorney-General’s Department Final Government Response to the Independent Review of SafeWork SA, SafeWork SA website, n.d. last accessed 18 August 2025. See also Work Health and Safety (Review Recommendations) Act 2024 (SA). ]  [37:  Government of South Australia Attorney-General’s Department Final Government Response to the Independent Review of SafeWork SA, SafeWork SA website, n.d. last accessed 18 August 2025, p 11-12. ] 

2.5 [bookmark: _Toc1579858752][bookmark: _Toc1190681140][bookmark: _Toc355417093][bookmark: _Toc584026106][bookmark: _Toc207208928]The Independent Review of SafeWork NSW
In 2022, the Hon. Robert McDougall KC was appointed to examine SafeWork NSW’s regulatory functions under the NSW WHS Act and make recommendations on: 
· the performance and effectiveness of its compliance, enforcement and educational functions, 
· the governance and culture of SafeWork NSW, and 
· any appropriate measures to ensure workers, representatives and families have a say in investigation and enforcement processes.[footnoteRef:38] [38:  R McDougall KC, Independent Review of SafeWork NSW, 15 December 2023, p. 8-10. ] 

The McDougall review found that ‘the present structural and governance arrangements for SafeWork are unsatisfactory,’[footnoteRef:39] particularly regarding its placement within the Department of Customer Service. It was recommended that SafeWork be reestablished as a statutory corporation.[footnoteRef:40] In response to the review, the NSW Government passed legislation to officially establish SafeWork NSW as a standalone regulator, establish a new SafeWork Advisory Council and implement new 6-monthly public reporting requirements.[footnoteRef:41] [39:  R McDougall, Independent Review of SafeWork NSW, p. 9 [Short citation].]  [40:  R McDougall, Independent Review of SafeWork NSW, p. 9 [Short citation]. ]  [41:  The Hon. Sophie Cotsis MP, Minns Labor Government establishes SafeWork NSW as a standalone regulator [media release], NSW Government, 27 March 2025, last accessed 15 July 2025. Work Health and Safety Act 2011 (NSW), Schedule 1 Div 3, Schedule 1A and Schedule 2 as amended by Work Health and Safety Amendment (Standalone Regulator) Act 2025 (NSW). The Act commenced on 1 July 2025.] 

The review noted submissions that alleged ‘SafeWork [was] failing to address emerging harms such as psychosocial harms and violence and aggression.’[footnoteRef:42] It recommended additional training for inspectors in dealing with psychosocial hazards and developing industry forums to help identify psychosocial hazards and educate PCBUs on managing related risks.[footnoteRef:43] [42:  R McDougall, Independent Review of SafeWork NSW, p. 38 [Short citation]. ]  [43:  R McDougall, Independent Review of SafeWork NSW, Recommendations 15 and 16, p. 13 [Short citation].] 

The review also made a number of recommendations relating to compliance and enforcement. It found inspectors should seek evidence of unsafe systems of work directly from HSRs and where relevant, HSR input on enforceable undertakings.[footnoteRef:44] It recommended improving the triaging and investigation decision-making processes, and new processes for collecting ‘data held by workers insurance insurers for the purposes of identifying at-risk industries, PCBUs and workers and targeting programs of education and inspection accordingly.’[footnoteRef:45] The review also recommended formalising procedures to ensure injured workers and families of deceased workers are kept informed of investigations and prosecutions.[footnoteRef:46]  [44:  R McDougall, Independent Review of SafeWork NSW, Recommendation 44, p. 15 [Short citation].]  [45:  R McDougall, Independent Review of SafeWork NSW, Recommendations 1-31, p. 12-14 [Short citation].]  [46:  R McDougall, Independent Review of SafeWork NSW, Recommendations 43-46, p. 15 -16 [Short citation]. ] 

The NSW Government has endorsed the report’s recommendations, with further work now underway to implement its recommendations.
2.6 [bookmark: _Toc1693995299][bookmark: _Toc955230221][bookmark: _Toc1381062959][bookmark: _Toc2086173714][bookmark: _Toc207208929]Conduct of WHS Prosecutions Review (WorkSafe ACT)
In 2022 Ms Marie Boland[footnoteRef:47] completed a review of the conduct of WHS prosecutions in the ACT and provided her report to the ACT WHS Commissioner. The report considered whether the legislative, policy and operational framework for WHS prosecutions in the ACT support the object of the ACT WHS Act to secure compliance; the independence of the WHS Commissioner; the principles underpinning WorkSafe ACT’s Compliance and Enforcement Policy 2020-2024 and the delivery of WorkSafe ACT’s Strategic Plan.[footnoteRef:48] [47:  Marie Boland was engaged as an independent reviewer and was not CEO of Safe Work Australia at that time.]  [48:  M Boland, Conduct of Work Health and Safety Prosecutions Review (WorkSafe ACT), (WorkSafe ACT Prosecutions Review) June 2022, Appendix A, p. 35. ] 

As part of the review, various jurisdictional WHS prosecution decision-making frameworks were considered, with stakeholders finding the prior ACT system ‘[led] to inconsistencies and inefficiencies’[footnoteRef:49]. The report noted the varying approaches taken to prosecutions across Australia, with VIC, NSW and WA having in‑house prosecution teams, TAS and Comcare referring matters to their Director of Public Prosecutions, and QLD having an external body that conducts WHS prosecutions.[footnoteRef:50]  [49:  M Boland, WorkSafe ACT Prosecutions Review, p. 10 [Short citation]. ]  [50:  M Boland, WorkSafe ACT Prosecutions Review Chapter 3 and 4 [Short citation].] 

The review recommended the ACT should establish a new prosecution model including an in-house prosecution team to ensure the independence of the ACT WHS Commissioner in decisions to prosecute.[footnoteRef:51] In June 2022, in response to the review, WorkSafe ACT supported a refined hybrid model which varied from some of the review’s recommendations.[footnoteRef:52] WorkSafe ACT noted that a decision on a new model was ultimately a matter for the ACT Government.[footnoteRef:53]  [51:  M Boland, WorkSafe ACT Prosecutions Review, p. 34 [Short citation].]  [52:  WorkSafe ACT, WorkSafe ACT Response: Conduct of Work Health and Safety Prosecutions Review- June 2022,  ACT Government, March 2023, p. 6. ]  [53:  WorkSafe ACT, WorkSafe ACT Response: Conduct of Work Health and Safety Prosecutions Review- June 2022, p. 6 [Short citation]. ] 

The review also made other recommendations regarding data collection, transparency, and efficiency and effectiveness performance measures.[footnoteRef:54]  [54:  M Boland, WorkSafe ACT Prosecutions Review, p. 6 [Short citation]. ] 

WorkSafe ACT agreed in-principle to all recommendations within WorkSafe ACT’s scope.[footnoteRef:55]. [55:  WorkSafe ACT, WorkSafe ACT Response: Conduct of Work Health and Safety Prosecutions Review- June 2022, p. 5 [Short citation].] 

2.7 [bookmark: _Hlk202946908][bookmark: _Toc944746401][bookmark: _Toc1249977301][bookmark: _Toc84943321][bookmark: _Toc165991196][bookmark: _Toc207208930]Sentencing Occupational Health and Safety offences in VIC
In 2025, the Victorian Sentencing Advisory Council examined current sentencing practices for WHS offences in VIC (referred to as ‘OHS offences’ in VIC). The report identified a ‘misalignment’ in certain sentencing practices and community expectations, and inconsistency with penalties in the model WHS laws which may disincentivise compliance with the Act.[footnoteRef:56]  [56: Sentencing Advisory Council, Sentencing Occupational Health and Safety Offences in Victoria: Report and Recommendations (Vic OHS Sentencing report), Victorian Government, February 2025, p. 137 and the extracted submission at p. 247. ] 

The report recommended increasing penalties for breach of duty offences under the Occupational Health and Safety Act 2004 (VIC) (VIC OHS Act) and encouraging the use of enforceable undertakings, given their advantages as a pre-sentencing option.[footnoteRef:57] The report also recommended the creation of legislated sentencing guidelines for inclusion in VIC’s OHS Act.[footnoteRef:58] The report stated this would ensure that sentencing remains consistent.[footnoteRef:59]  [57:  Sentencing Advisory Council, Vic OHS Sentencing report, Recommendation 7, p. xxi and Recommendation 5, p xix [Short citation].]  [58:  Sentencing Advisory Council, Vic OHS Sentencing report, Recommendation 9, p. xxvi [Short citation]. ]  [59:  Sentencing Advisory Council, Vic OHS Sentencing report, p. 124 [Short citation].] 

Notably, Recommendation 25 of the 2018 National Review called for the development of national sentencing guidelines.[footnoteRef:60] In making this recommendation the Review considered the UK’s sentencing guidelines issued by the Sentencing Council.[footnoteRef:61] This recommendation was considered by Safe Work Australia Members at the time and was not progressed due to the differences in jurisdictional criminal procedure and sentencing frameworks and overarching sentencing principles in each jurisdiction.    [60:  M Boland, 2018 National Review, p. 131 [Short citation].]  [61:  M Boland, 2018 National Review, p. 129 [Short citation].] 

2.8 [bookmark: _Toc438340479][bookmark: _Toc207208931]Improving the framework for investigating and prosecuting workplace deaths, and support for families following a workplace fatality
In April 2024 Safe Work Australia provided WHS ministers with a report on Improving the framework for investigating and prosecuting workplace deaths, and support for families following a workplace fatality. WHS ministers had requested Safe Work Australia:[footnoteRef:62] [62:  Meetings of Work Health and Safety Ministers Communiqués, Meeting of Ministers – 27 October 2023 [Departmental document], Department of Employment and Workplace Relations, p. 1-2 last accessed 19 August 2025.
] 

· Undertake a stocktake of jurisdictional initiatives and reforms to improve the framework for investigating and prosecuting workplace deaths and serious injuries, and support for workers and families following a workplace fatality or serious injury, and
· Provide advice and make recommendations on the support needs of those affected by workplace fatalities, serious injuries and illnesses, with advice informed by consultation with affected workers and their families, by the end of April 2024.
A summary of the report and stocktake was provided to consultative committees and families affected by workplace fatalities who shared their experiences with Safe Work Australia to inform advice to WHS ministers.
The concerns of families – including access to information, the quality of investigations, stronger accountability and better support including a centralised portal to provide clear, accessible information – reflected those that were raised in the Australian Senate They Never Came Home report as well as the Death at work: Improving support for families report.[footnoteRef:63]  [63: Australian Senate Standing Committees on Education and Employment, They never came home—the framework surrounding the prevention, investigation and prosecution of industrial deaths in Australia, Parliament of Australia, October 2018; L R Matthews et al, Death at Work: Improving support for families, University of Sydney, Work and Health Research Team, July 2017.] 

2.9 [bookmark: _Toc980731807][bookmark: _Toc207208932]Government inquiries relating to digital technologies
A government inquiry is a formal investigation conducted by a parliamentary committee to examine specific issues and gather evidence to inform decision-making. The future of work and artificial intelligence (AI) has been a focus of a range of government inquiries in recent years. The 2024 Australian Senate Select Committee on Adopting AI raised questions of both opportunities and risks to Australians from the further adoption of AI technologies.[footnoteRef:64]  The Committee acknowledged that implementing AI may impact negatively on jobs, workplaces and employees and that there are numerous issues relating to the use of AI at work that require ‘serious regulatory consideration.’[footnoteRef:65] The Committee recommended that ‘the Australian Government extend and apply the existing work health and safety legislative framework to the workplace risks posed by the adoption of AI.’[footnoteRef:66] In making its recommendation, the Committee noted the work undertaken by the Inquiry into the Digital Transformation of Workplaces.[footnoteRef:67] [64:  Australian Senate Select Committee on Adopting Artificial Intelligence, Parliament of Australia, November 2024, p. 1.]  [65:  Australian Senate Select Committee on Adopting Artificial Intelligence, p. 109 [Short citation]. ]  [66:  Australian Senate Select Committee on Adopting Artificial Intelligence, p. 109 [Short citation]. ]  [67:  Australian Senate Select Committee on Adopting Artificial Intelligence, p. 109-110 [Short citation].] 

In 2025, the House Standing Committee on Employment, Education and Training’s Inquiry into the Digital Transformation of Workplaces delivered a report on the future of work in Australia. [footnoteRef:68] The Committee found that increasing digitisation in workplaces has led to a surge in worker data collection, which can pose serious health and safety risks.[footnoteRef:69] It highlighted that excessive surveillance can cause physical and psychosocial harm, reduce job control and dignity, and facilitate bullying and discrimination.[footnoteRef:70] In response, the Committee recommended developing a ‘Code of Practice that identifies and addresses specific work health and safety risks associated with AI and ADM.[footnoteRef:71] This includes establishing limits on the use of AI and ADM in workplaces to mitigate psychosocial risks.’ [footnoteRef:72] The Committee made several other recommendations including adopting and implementing the Department of Industry, Science and Resources’ proposed mandatory guardrails for high-risk AI.[footnoteRef:73] There are 9 proposed guardrails including establishing and implementing a risk management process; enabling human control or intervention in an AI system to achieve meaningful human oversight, and informing end-users regarding AI-enabled decisions, interactions and content risks.[footnoteRef:74] [68:  Australian Parliament House Standing Committee on Employment, Education and Training, The Future of Work - Inquiry into the Digital transformation of Workplaces, (Future of Work Report) Parliament of Australia, January 2025.]  [69:  Australian Parliament House Standing Committee on Employment, Education and Training, Future of Work Report, p. 45, 50-51, 57. ]  [70:  Australian Parliament House Standing Committee on Employment, Education and Training, Future of Work Report, p. 49-57. ]  [71:  Australian Parliament House Standing Committee on Employment, Education and Training, Future of Work Report, p. 58.]  [72:  Australian Parliament House Standing Committee on Employment, Education and Training, Future of Work Report, p. 58.]  [73:  Australian Parliament House Standing Committee on Employment, Education and Training, Future of Work Report, Recommendation 1 p. xiii. ]  [74:  Department of Industry, Sciences and Resources, Safe and Responsible AI in Australia; Proposals paper for introducing mandatory guardrails for AI in high-risk settings, Australian Government, September 2024, p. 35. ] 

The 2024 VIC Inquiry into Workplace Surveillance further highlighted the issues associated with surveillance as an emerging hazard related to technological change.[footnoteRef:75] The inquiry considered how to adequately cover this under VIC OHS laws and made several recommendations to increase the regulation of surveillance, including the introduction of a new regulator to oversee legislative change.[footnoteRef:76] [75:   Victorian Legislative Assembly Economy and Infrastructure Committee, Inquiry into workplace surveillance, Parliament of Victoria, May 2025, p. xiv. ]  [76:  Victorian Legislative Assembly Economy and Infrastructure Committee, Inquiry into workplace surveillance, p. xvii- xxii [Short citation]. ] 

2.10 [bookmark: _Toc1028023055][bookmark: _Toc888978773][bookmark: _Toc1662537948][bookmark: _Toc1278252882][bookmark: _Toc207208933]Discussion and questions
The reviews summarised above contribute valuable insights into the evolving landscape of WHS and cover significant ground on issues including compliance, enforcement, consultation and representation. Most reviews led to significant variation from the harmonised model. Specific variations are discussed in Part 5 and 6. 
Note the reviews and inquiries summarised above do not represent an exhaustive list. Additional inquiries have addressed related issues including the Respect@Work report.[footnoteRef:77] It is also noted there are industry specific reviews that touch on WHS issues such as an examination of WHS under the Offshore Electricity Infrastructure Act 2021 (Cth) framework, the current review of Resources Safety and Health Queensland[footnoteRef:78] and the NSW Select Committee on Remote Rural and Regional Health Inquiry into the implementation of recommendations relating to workforce, workplace culture and funding for remote, rural and regional health.[footnoteRef:79] [77:  Commissioner K Jenkins, Respect@Work: National Inquiry into Sexual Harassment in Australian Workplaces, AHRC, 2020. ]  [78:  The Hon. Dale Last MP, Resources Safety and Health Queensland review to restore confidence on worker safety, [media release], Queensland Government, 2 April 2025, last accessed 19 August 2025. ]  [79:  Select Committee on Remote, Rural and Regional Health, Report 1- the implementation of recommendations relating to workforce, workplace culture and funding for remote, rural and regional health, NSW Legislative Assembly, Report 1/58, August 2024.] 

	Questions
1. Do you have any comments on the review or inquiry recommendations outlined in this chapter, or other reviews or inquiries that may be relevant to the model WHS laws? 
2. Are there any recommendations from these reviews or inquiries that you believe should be adopted in the model WHS laws? Please explain why. 


3. [bookmark: _Toc1667822624][bookmark: _Toc493690478][bookmark: _Toc960923325][bookmark: _Toc563684659][bookmark: _Toc207208934]The harmonisation objective
Ongoing harmonisation is essential to achieving the object of a nationally consistent, fair, and effective WHS regulatory framework. As set out in the IGA, the objectives of harmonisation include establishing uniform safety standards, reducing compliance impacts for multi-jurisdictional businesses, improving regulatory consistency, and most importantly reducing workplace deaths, injuries, and disease.[footnoteRef:80]  [80:  Inter-Governmental Agreement, 2008, Pt 1.4. ] 

Evidence demonstrates harmonisation does deliver benefits. A 2021 study found harmonisation resulted in a 0.9 percentage point reduction in workers’ compensation claims in harmonised states, with stronger and more significant effects in the construction industry.[footnoteRef:81] A 2015 survey of chief WHS officers in 37 companies found that large businesses experienced reduced regulatory impact, fewer injuries, and improved safety systems following adoption of the harmonised laws.[footnoteRef:82] [81:  A Bilgrami, et al, ‘The impact of harmonising Australia’s workplace health and safety laws on workers compensation,’ GLO Discussion Paper, 2021, No. 773, Global Labor Organization (GLO), p. 39.]  [82:  N Gunningham, ‘Impacts of Work Health and Safety Harmonisation on Very Large Businesses’ RegNet Research Paper, 2016, No. 118, School of Regulation and Global Governance (RegNet), p. 25-26. ] 

Despite these benefits, harmonisation of the model WHS legislative framework has been continually challenged. From the outset, uniformity of WHS laws across Australia was not achieved. VIC did not adopt the model WHS laws, and other jurisdictions introduced amendments during implementation, as outlined in more detail in Part 5. 
Some jurisdictions regulate particular industries separately or outside of their WHS frameworks, leading to a patchwork of safety standards and requirements for these industries. For example, QLD maintains distinct legislation for electrical safety under the Electrical Safety Act 2002 (Qld), and has a range of industry specific laws covering dangerous goods, and mining, some of which apply to the exclusion of the QLD WHS Act.[footnoteRef:83] Most jurisdictions have separate arrangements for regulating mining safety, and the Commonwealth maintains separate regulatory schemes for offshore oil, gas and electricity.[footnoteRef:84] [83:  Work Health and Safety Act 2011 (Qld), Schedule 1 Pt 2. ]  [84:  See, for example, Offshore Electricity Infrastructure Act 2021 (Cth). ] 

The 2008 National Review into Model Occupational Health and Safety Laws Report 1 and Report 2 that led to the development of the harmonised laws advocated that there should only be separate WHS legislation for particular hazards or high-risk industries where it has been objectively justified and even then such arrangements should, as far as possible, remain consistent with nationally harmonised WHS laws.[footnoteRef:85] In relation to the Offshore industries, recent amendments made in 2024 better aligned the Offshore Petroleum and Greenhouse Gas Storage Act 2006 (Cth) with the model WHS legislative framework.[footnoteRef:86] While these changes were welcomed, there are still calls for further harmonisation.[footnoteRef:87] In February 2024, the Cth stated that it intends to undertake a new offshore safety review to identify further opportunities to harmonise the offshore petroleum safety regime with the model WHS legislative framework.[footnoteRef:88] [85:  R Stewart-Crompton et al, 2008 National Review into Model Occupational Health and Safety Laws: Second Report to the Workplace Relations Ministers' Council, January 2009, Recommendation 76(a), p. 17.]  [86:  Explanatory Memorandum, Offshore Petroleum and Greenhouse Gas Storage Legislation Amendment (Safety and Other Measures) Bill 2024 (Cth), p. 5-6.  ]  [87:  See, for example, Australian Council of Trade Unions, Offshore Petroleum and Greenhouse Gas Storage Legislation Amendment (Safety and Other Measures) Bill 2024 [Submission], 7 March 2024, last accessed 19 August 2025. ]  [88:  The Hon. Madeleine King MP,  Improving safety for the offshore resources sector workforce, [media release] Australian Government, 15 February 2024, last accessed 19 August 2025. ] 

3.1 [bookmark: _Toc254095965][bookmark: _Toc1389697814][bookmark: _Toc1966705195][bookmark: _Toc983233497][bookmark: _Toc207208935]Jurisdictional variations
The initial adoption of the model WHS laws involved some level of necessary and agreed jurisdictional variation, to account for jurisdictional differences in institutional arrangements (e.g. court processes), local laws (e.g. criminal law) and drafting protocols. The Appendix to the model WHS Act and Regulations sets out jurisdictional notes to allow for agreed areas of flexibility. 
Under the IGA, each jurisdiction committed to seek WHS ministers’ agreement before making material amendments to their WHS laws and agreed not to implement such amendments without this agreement.[footnoteRef:89] Despite this commitment, over time this process has been eroded, with several jurisdictions making significant changes to their WHS laws without following the process set out in the IGA. These variations have extended beyond what is necessary to accommodate local legislative framework and institutional differences.  [89:  See IGA, 2008, Div 5.5. ] 

A range of factors have contributed to the emergence of jurisdictional variations. Some variations arose from adoption of review recommendations, as summarised in Part 2. The reasons for initiating these reviews vary including a statutory requirement[footnoteRef:90] an election commitment,[footnoteRef:91] the passage of time[footnoteRef:92] or the occurrence of significant industrial events. Tragic fatalities at Dreamworld and at Eagle Farm worksite in 2016, for example, prompted QLD’s 2017 best practice review.[footnoteRef:93]  [90:  NSW undertook a statutory review of its Act 5 years from the date of assent (s276B before it was amended). S276B was amended in 2024 to require a review of the industrial manslaughter provisions within 18 months of commencement. See Work Health and Safety Act 2011 (NSW), s 276B.]  [91: The Independent Review into SafeWork SA occurred due to the State Labour Government’s 2022 election commitment. See SafeWork SA, Work Health and Safety (Review Recommendations) Amendment Bill 2024, [media release], South Australian Government, 10 January 2024, last accessed 19 August 2025. ]  [92:  Queensland’s 2022 Review of the Work Health and Safety Act 2011 (QLD) occurred 5 years after the 2017 review to ‘ensure Queensland’s laws remain robust, effective, and enforceable.’ See the Hon. Grace Grace MP, Work Health Safety Act set for review, [media release], Queensland Government, 18 August 2022, last accessed 19 August 2025. ]  [93:  WorkSafe Queensland, Best practice review of Workplace Health and Safety Queensland, WorkSafe Qld website, n.d., last accessed 19 August 2025] 

Other variations were made in response to emerging hazards not anticipated in 2010. In 2022, NSW amended its regulations, requiring food delivery platforms to supply riders with high-visibility PPE.[footnoteRef:94] This change built on ongoing compliance efforts and a taskforce formed after multiple rider fatalities in 2020.[footnoteRef:95] Jurisdictions have also taken further steps to address psychosocial risks, such as the ACT which included sexual assault at a workplace as a notifiable incident in 2022.[footnoteRef:96]  [94:  Work Health and Safety Regulation 2017 (NSW) reg 184Q as amended by Work Health and Safety Amendment (Food Delivery Riders) Regulation 2022 (NSW).]  [95:  Work Health and Safety Amendment (Food Delivery Riders) Regulation 2022 (NSW); SafeWork NSW and Transport for NSW, Joint Taskforce: Food Delivery Rider Safety, NSW Government, 1 April 2021, p. 4. ]  [96:  Work Health and Safety Act 2011 (ACT), s 35(d) as amended by the Workplace Legislation Amendment Act 2022 (ACT), cl 21-22. ] 

Political shifts have also influenced priorities, leading to further variations including in some cases the reversal of earlier changes. 
3.2 [bookmark: _Toc1999815630][bookmark: _Toc1264141118][bookmark: _Toc1331106971][bookmark: _Toc2129573928][bookmark: _Toc207208936]The impact of jurisdictional variations on harmonisation 
Jurisdictional variations can have practical implications that directly affect the achievement of harmonisation objectives such as consistent safety standards, reduced compliance impacts, and improved regulatory consistency.
Many businesses operate across multiple jurisdictions, with employees working in offices, on sites, or from home. This can result in different WHS obligations applying to duty holders depending on their location. This creates considerable confusion and may lead to non‑compliance and different rights for workers. Where duties are met, it nonetheless imposes a compliance impact on businesses which must understand and apply different rules across different locations.
Differences in laws may also lead to inconsistent protections for workers and differences in representation and consultation entitlements. While the primary duty of care under the model laws[footnoteRef:97] should ensure a baseline level of safety, variations in other duties, consultation frameworks, and regulations can result in perceived or actual differences in protection. Public perception of safety and legal obligations plays a critical role in maintaining confidence in the system and achieving high standards in practice. [97:  See model WHS Act, s19. ] 

Inconsistencies also extend to penalties, investigations, and enforcement approaches, contributing to varied outcomes in prosecutions and sentencing. This undermines the principle that duty holders should face equivalent consequences for similar breaches. These challenges are explored further below.
Jurisdictional variations to WHS laws are now extensive, affecting not only specific provisions but even the object of the Act itself.[footnoteRef:98] Ultimately, these variations are undermining the harmonisation objective agreed under the IGA.  [98:  WA has introduced a number of amendments to the object. See Work Health and Safety Act 2020 (WA), s 3(1)(c) and (h). ] 

This Review seeks to understand how best to achieve a harmonised approach to the model WHS legislative framework across all jurisdictions. Some flexibility in the WHS legislative framework is necessary to accommodate differences in state and territory legal systems and court processes, which is managed through the use of jurisdictional notes. However recent developments suggest that the use of these notes may have expanded beyond their original purpose. For example, jurisdictional notes were recently used to retrospectively address differing approaches taken by jurisdictions to the industrial manslaughter offence (as outlined below).  
This paper invites views on whether increasing jurisdictional flexibility outside of the original intention of jurisdictional notes, may compromise the harmonisation objective. Further information on how to strengthen and maintain the harmonisation process is at Chapter 4.4. 
Chapter 5 provides a thematic overview of key variations to the model WHS Act, while Chapter 6 provides an overview of key variations to the model WHS Regulations. 
3.3 [bookmark: _Toc376946739][bookmark: _Toc207208937]Harmonisation in approach to compliance and enforcement 
Consistency in how WHS laws are administered and enforced is also essential to maintaining a harmonised model WHS legislative framework. Regulatory practice plays a critical role in meeting harmonisation objectives, providing consistent standards of protection for workers, consistent levels of enforcement, reduced regulatory impacts, and improved regulatory effectiveness. 
The National Compliance and Enforcement Policy (NCEP) was developed to support a consistent approach to compliance and enforcement by WHS regulators.[footnoteRef:99] Most jurisdictions have adopted their own compliance and enforcement policies that incorporate or recognise the NCEP, while the NT, TAS and SA all use the NCEP directly. The NCEP sets out principles which underpin how regulators approach monitoring and enforcing compliance with WHS laws; but does not prescribe how regulators’ functions or powers are operationalised.[footnoteRef:100] [99:  SWA, NCEP,  p. 15 [Short citation]. ]  [100:  SWA, NCEP, p. 4 [Short citation]. ] 

The 2018 National Review recommended the NCEP be amended to include a decision ‑making framework to guide the selection of enforcement tools, with the aim of promoting greater consistency in enforcement approaches across harmonised jurisdictions.[footnoteRef:101] A subsequent review of the NCEP, undertaken by Safe Work Australia, led to updates that improved the policy’s clarity, context, and readability. However, a formal decision-making framework was ultimately not included.  [101:  M Boland, 2018 National Review, Recommendation 21, p. 110 [Short citation]. ] 

The Heads of Workplace Safety Authorities (HWSA)[footnoteRef:102] play a role in promoting and implementing WHS best practice in enforcement as well as education and areas of policy and legislative matters. HWSA also conducts national compliance campaigns to ensure consistent approaches to nationally recognised priorities. [102:  The Heads of Workplace Safety Authorities (HWSA) comprises senior representatives from the work health and safety regulators in the Commonwealth and states / territories of Australia and New Zealand.] 

Union and industry stakeholders have previously expressed concerns about inconsistencies in how regulators approach compliance and enforcement. These concerns primarily relate to how the NCEP is adopted and applied across jurisdictions. Such issues were highlighted in submissions to the 2018 National Review[footnoteRef:103] and echoed during consultations for Safe Work Australia’s subsequent review of the NCEP. [103:  See, for example, stakeholder extracts in M Boland, 2018 National Review, p. 107 [Short citation].] 

Regulators, however, generally take a different view. During the NCEP review, they indicated that they are following the risk-based approach of the NCEP.[footnoteRef:104] Regulators acknowledged some differences in approach between jurisdictions but consider that these perceived inconsistencies may arise because of individual jurisdictional differences and the need to balance different priorities when allocating resources.  [104:  The NCEP is to provide for national consistent approaches to compliance and enforcement, not outcomes. IGA, 2008, cl 3.2.2(b). The NCEP provides that the principle of consistency requires that regulators endeavour to ensure that similar circumstances at workplaces lead to similar approaches being taken, providing greater protection and certainty for workers, duty holders, and employer and worker representatives.] 

In a 2014-15 study, Bluff and Johnstone found there are a wide range of variables influencing how WHS regulators carry out their activities and with whom.[footnoteRef:105] They concluded that despite the model WHS laws and the NCEP, ‘there is considerable diversity in how the WHS regulators…support, inspect and enforce compliance’.[footnoteRef:106] One contributing factor is how regulators are organised, including their overarching policy frameworks, resource constraints (in some circumstances set by the parent department or agency), capacity for managing data and ability to develop, support and evaluate regulatory strategies and interventions.[footnoteRef:107] Other factors include diversity in inspector training, education activities and proactive interventions as well as differences in approaches to prosecution and enforcement undertakings.[footnoteRef:108] [105:  Bluff E and Johnstone R, ‘Supporting and enforcing compliance with Australia’s harmonised WHS laws,’ Australian Journal of Labour Law, 2017, 30: 30-57, p. 32.]  [106:  Bluff E and Johnstone R, ‘Supporting and enforcing compliance with Australia’s harmonised WHS laws,’ p. 56 [Short citation].]  [107:  Bluff E and Johnstone R, ‘Supporting and enforcing compliance with Australia’s harmonised WHS laws,’ p. 56 [Short citation].]  [108:  Bluff E and Johnstone R, ‘Supporting and enforcing compliance with Australia’s harmonised WHS laws,’ p. 56-7 [Short citation].] 

Data from the Comparative Performance Monitoring report also indicates differences in how jurisdictions approach workplace compliance activities, particularly in the balance between proactive and reactive interventions. These patterns may reflect differences in how they are established, with some jurisdictions potentially placing greater emphasis on preventative, proactive engagement. However, the factors driving these variations are not clear from desktop research alone.[footnoteRef:109]  [109:  SWA, Comparative performance monitoring 25th edition, SWA website, n.d. last accessed 20 August 2025.] 

As set out in Chapter 5, there continue to be variations in the operational structure of regulators as well as funding arrangements. There are also variations in the standard for investigator training and education, as highlighted in 2018 by the Senate’s They Never Came Home report.[footnoteRef:110] However there has been a concerted effort from jurisdictions and HWSA to address this.[footnoteRef:111]  [110:  Australian Senate Standing Committees on Education and Employment, They never came home—the framework surrounding the prevention, investigation and prosecution of industrial deaths in Australia, p. 37-39 [Short citation]. ]  [111:  HWSA’s initiatives include establishing Communities of Practice for Investigations and Training, a Biennial Investigations Forum to share best practices and a consistent investigations training program. Jurisdictions have also, to varying extents and increased funding and training for WHS investigators. This data was gathered as part of the Agency’s advice to WHS ministers on workplace fatalities. Meetings of Work Health and Safety Ministers Communiqués, Meeting of Ministers – 27 October 2023 [Departmental document], Department of Employment and Workplace Relations, last accessed 19 August 2025, p. 2.
] 

Many of the recent reviews of WHS laws, which ultimately led to jurisdictional variations, began with stakeholder criticism of regulator performance. 
	Questions 
3. Do you have any comments on compliance and enforcement provisions under the model WHS Act, including variations made by the jurisdictions? 
4. Do you have any views on how the model WHS laws interact with other work health and safety schemes?


3.4 [bookmark: _Toc1641919349][bookmark: _Toc207208938]Strengthening and maintaining harmonisation 
The model WHS legislative framework is widely regarded as a significant achievement in cooperative tripartism. However, the non-binding processes outlined in the Intergovernmental Agreement (IGA) that support harmonisation are not consistently followed in practice. Jurisdictions periodically proceed with amendments to WHS laws without informing Safe Work Australia Members or the Safe Work Australia Agency, and proposed changes are not routinely brought forward for national-level consideration. Amendments agreed to at the national level are also often changed when implemented at the state or territory level. 
To maintain the effectiveness of harmonisation, it is important to examine the factors contributing to jurisdictional variation. These may include internal processes within governments, regulators and Safe Work Australia, the nature of engagement between regulators and Members, and broader jurisdictional influences such as political priorities and responses to local issues. Another factor to consider is the recent developments in the use of jurisdictional notes and increased jurisdictional discretion, as highlighted above.
The Review presents an opportunity to revisit how best to reinforce the principles of harmonisation, ensure jurisdictions participate in the harmonisation process, identify barriers to coordination, and consider improvements to the mechanisms for amending laws.
Previous research and commentary, including proposals by Bluff and Gunningham,[footnoteRef:112] have identified several potential approaches to strengthen harmonisation. These include independent monitoring of legislative consistency and safety outcomes, harmonised data systems to support transparency of WHS outcomes, enforceable commitments in key regulatory areas, financial incentives to encourage alignment, and consideration of a national legislator or referral of powers to the Commonwealth. [112:  Bluff, E and Gunningham, N, ‘Harmonising Work Health and Safety Regulatory Regimes.’ Australian Journal of Labour Law, 2012, 25(2), 85-106. ] 

The Review presents an opportunity to reflect on how uniformity of laws and consistency in enforcement might be maintained and improved. Areas for consideration include mechanisms to support uniform adoption of amendments, monitoring and reporting on variations, promoting transparency and accountability, strengthening stakeholder engagement, and examining regulatory capability and governance across jurisdictions.
Maintaining harmonisation requires effective governance arrangements, and consideration of how tripartite consultation operates across national and jurisdictional levels. Tripartite arrangements play a key role in advising individual WHS ministers on the operation of WHS laws, the approval of Codes of Practice, and the focus of education and awareness efforts. However, it is important to ensure that jurisdictional processes remain connected to the national decision-making of Safe Work Australia Members and WHS ministers. This alignment helps maintain consistency across jurisdictions and supports the harmonisation of WHS laws. 
The Review is an opportunity to consider how issues raised at the jurisdictional level, particularly those that materially affect the operation of WHS laws or otherwise have national resonance, are elevated to the national level. Consideration is also needed of how national level decisions can remain supported at the jurisdictional level during implementation.
	Questions
5. What can be done to strengthen and sustain harmonisation of WHS laws across Australia? Is there a better way to achieve this? 


4. [bookmark: _Toc1056116335][bookmark: _Toc1389881184][bookmark: _Toc986305390][bookmark: _Toc207208939]Variations to the model WHS Act
This section provides a thematic overview of key variations to the model WHS Act. It does not capture every variation in detail, as many variations are minor (for example, where jurisdictions have different conventions for legislative drafting). For a comprehensive cross ‑jurisdictional comparison, refer to Safe Work Australia’s Model WHS Act cross‑comparison table.
Please note the information presented in this section was prepared following a desktop review by the Safe Work Australia Agency. Jurisdictions may choose to do their own assessments of how their laws vary from the model framework, and provide this information via a submission. 
4.1 [bookmark: _Toc203663005][bookmark: _Toc203663207][bookmark: _Toc21888548][bookmark: _Toc207208940][bookmark: _Toc1961721232]WHS duties framework
The model WHS Act sets out principles that apply to all work health and safety duties under the model WHS Act (sections 13-17). 
In SA, a qualifier confirms that a PCBU has to comply with the duty to eliminate or minimise risks only to the extent to which they have the capacity to influence or control the matter, or would have that capacity but for an agreement or arrangement purporting to limit or remove that capacity.[footnoteRef:113] This variation links to previous issues raised during the 2018 National Review by some stakeholders regarding difficulties in enforcing the Act where there are overlapping duties and no limits on control, although the 2018 National Review considered the issue and did not ultimately recommend SA’s approach.[footnoteRef:114]  [113:  Work Health and Safety Act 2012 (SA) (SA WHS Act), s 17. ]  [114:  M Boland, 2018 National Review, p.48 and 55 [Short citation].] 

[bookmark: _Toc203663007][bookmark: _Toc203663209]Additional duty for WHS professionals 
WA’s WHS laws include a specific duty of care for WHS service providers to ensure, so far as is reasonably practicable, that their WHS services do not create WHS risks for persons at the workplace.[footnoteRef:115] Specific exclusions apply including to those providing emergency services where there a serious WHS risk, and legal advice.[footnoteRef:116] This duty gives effect to the 2008 Review recommendation for a duty to apply to WHS service providers, on the basis that providers of such services may materially influence health or safety.[footnoteRef:117]  [115:  Work Health and Safety Act 2020 (WA) (WA WHS Act) s 26A(3).]  [116:  , s 26A(1)]  [117:  R Stewart-Crompton et al,  National Review into Model Occupational Health and Safety Laws: First Report to the Workplace Relations Ministers’ Council, Recommendations 37-39, p 76-77. ] 

Questions
6. Do you have any comments on the general WHS duties under the model WHS Act, including variations made by jurisdictions? Are the variations best practice? 
4.2 [bookmark: _Toc2095355933][bookmark: _Toc207208941][bookmark: _Toc691602449]Consultation, representation and participation 
The model WHS laws recognise that consultation with workers and worker participation and representation are crucial to improving health and safety outcomes in the workplace.[footnoteRef:118] A PCBU must consult workers that are likely to be directly affected by a WHS matter, so far as reasonably practicable.[footnoteRef:119]  [118:  model WHS Act, s 3(1)(b). ]  [119:  model WHS Act, s 47(1).] 

The Act also provides that workers can elect health and safety representatives (HSRs) who represent the health and safety interests of their work group.[footnoteRef:120] Work groups are groups of workers formed to elect the HSR who will represent them.[footnoteRef:121] HSRs have an important role in representing members of their work group and bringing issues to the attention of the PCBU. HSRs also have a number of powers and functions including monitoring the PCBU’s compliance with the WHS Act; investigating WHS complaints from members of the work group; and inquiring into WHS risks to workers.[footnoteRef:122]  [120:  model WHS Act, s 50, 51(2) and 62. ]  [121:  model WHS Act, s 51(2) and 62. ]  [122:  model WHS Act, Subdiv 6. ] 

These provisions ensure workers and their representatives have the opportunity to influence WHS practice in workplaces to be consistent with the object of the WHS Act.[footnoteRef:123]  [123:  See objects of model WHS Act, s 3(1)(b) and (c). ] 

Many jurisdictional variations are aimed at enhancing worker protections through strengthened consultation, representation, and participation provisions. Notably, QLD amended its WHS laws in 2024 with the aim of strengthening worker protection and representation in the workplace by enhancing the role of HSRs, clarifying consultation processes, and streamlining issue and dispute resolution.[footnoteRef:124] The amendments included: [124:  Work Health and Safety and Other Legislation Amendment Bill 2023 (QLD) Explanatory Notes, p. 1 and 2. ] 

· additional requirements for PCBUs to proactively provide workers with information about HSRs and work groups[footnoteRef:125]  [125:  Work Health and Safety Act 2011 (Qld) (Qld WHS Act), s 50B, as amended by the Work Health and Safety and Other Legislation Amendment Act 2024 (Qld), cl 19. ] 

· prohibiting PCBUs from intentionally hindering, preventing or discouraging processes relating to HSR elections[footnoteRef:126]  [126:  Work Health and Safety Act 2011 (Qld) (Qld WHS Act), ss 50A, 62A as amended by the Work Health and Safety and Other Legislation Amendment Act 2024 (Qld),cls 19, 23. 
,cl 19, 23.] 

· new processes for negotiating work groups, including revised negotiation timeframes and allowing relevant unions to participate in negotiations, and be a party to agreements[footnoteRef:127] [127:  Qld WHS Act, s 52 as amended by Work Health and Safety and Other Legislation Amendment Act 2024 (Qld), cl 20.] 

· permitting HSRs to accompany WHS entry permit holders and inspectors in the workplace, request and receive information about the health and safety of workers in the work group, and issue written cease work notices to a PCBU[footnoteRef:128] [128:  Qld WHS Act, ss 68(2)(aa), 70(1)(h), 72(2)(aa), 85(1) as amended by Work Health and Safety and Other Legislation Amendment Act 2024 (Qld), cls 24, 25, 27, 32. ] 

· clarifying that relevant unions may assist workers or represent them in relation to WHS issues, and allowing relevant unions to attend discussions at the workplace.[footnoteRef:129] [129:  Qld WHS Act, s 80 as amended by Work Health and Safety and Other Legislation Amendment Act 2024 (Qld), cl 30-31. See also Work Health and Safety and Other Legislation Amendment Bill 2023 (QLD) Explanatory Notes, p. 2.] 

In implementing its 2017 review QLD also made a number of other changes to its consultation and participation provisions, including requiring that an HSR be on a health and safety committee (HSC).[footnoteRef:130]  [130:  Qld WHS Act, s 76(2), as amended by Work Health and Safety and Other Legislation Amendment Act 2017 (QLD), cl 16. Note: This is different from the model WHS laws where HSRs can consent to be on the committee. See model WHS Act, s 76(2). ] 

Other jurisdictions have also made significant amendments to consultation and participation provisions. In 2019, the ACT introduced amendments to improve the safety culture in the ACT’s construction industry by facilitating greater consultation with workers.[footnoteRef:131] These included specific requirements for principal contractors on construction projects over $5 million. For example the principal contractor must, before work on the project commences, consult with each eligible union for the project about the number and composition of work groups to be represented by HSRs on the major construction project; the number of HSRs and deputy HSRs (if any) to be elected.[footnoteRef:132] Under the model WHS laws, requirements for the election of HSRs only apply if a worker asks the PCBU to facilitate an election of an HSR.[footnoteRef:133]  [131:  See discussion in the Explanatory statement to the Employment and Workplace Safety Legislation Amendment Bill 2020 (ACT). See also H Lingard et al, Work Health and Safety Culture in the ACT Construction Industry: Final Report, RMIT University Centre for Construction Work and Safety Research, September 2017, p. 112; L Briggs and M McCabe, Getting Home Safety: Inquiry into Compliance with Work Health and Safety Requirements into the ACT’s Construction Industry, November 2012.]  [132:  Work Health Safety Act 2011 (ACT)  (ACT WHS Act), s 50A. ]  [133:  model WHS Act, s 50. ] 

Other significant jurisdictional variations include:
WA provides that PCBUs must, without unreasonable delay, consider HSC recommendations, provide a response to the HSC, and take action where recommendations are agreed. PCBUs cannot unreasonably withhold their agreement to a HSC's recommendation.[footnoteRef:134] [134:  WA WHS Act, s 79(5)-(6). ] 

Qld and NSW require PCBUs to promptly notify their regulator when provisional improvement notices are issued by HSRs. Failing to do so can result in a maximum penalty of 50 penalty units.[footnoteRef:135] [135:  QLD WHS Act, s 97A; Work Health and Safety Act 2011 (NSW) (NSW WHS Act), s 97A as amended by Industrial Relations and Other Legislation Amendment (Workplace Protections) Bill 2025 [NSW], Schedule 3, cl 3. Note, this has not been enacted yet. ] 

SA introduced amendments that clarify what constitutes a ‘reasonable concern’ for ceasing work.[footnoteRef:136] HSRs are also entitled to prescribed training days.[footnoteRef:137]  [136:  SA WHS Act, s 85A. ]  [137:  SA WHS Act, s 72.] 

The model WHS Act removed a requirement for PCBUs to provide a list of HSRs to their regulator. [footnoteRef:138] To date, only Western Australia has implemented this amendment. [138:  Model WHS Act, s 74 as inserted by the model Work Health and Safety Act 2016 Amendments, item 3.] 

	[bookmark: _Hlk205559619]Questions
7. Do you have any comments on the consultation, representation and participation provisions under the model WHS Act, including variations made by jurisdictions? Are the variations best practice? 


Dispute resolution 
QLD, SA and NSW have introduced dispute resolution processes that enable parties involved in WHS matters to refer disputes to a relevant tribunal for resolution.[footnoteRef:139] WA allows for an inspector’s determination of a health and safety issue to be externally reviewed by the relevant tribunal. [footnoteRef:140] [139:  NSW WHS Act, Pt 5 Div 7A as amended by Industrial Relations and Other Legislation Amendment (Workplace Protections) Bill 2025 (NSW), Schedule 3, cl 4. Note, this has not been enacted yet. Qld WHS Act, Pt 5 Div 7A; SA WHS Act, Pt 5 Div 7A; ]  [140:  WA WHS Act, ss 82(3), 229(1)(a). ] 

In July 2025 WHS ministers agreed for Safe Work Australia to undertake further work on developing a proposal for referring disputes to a specialist tribunal, modelled on the QLD approach.[footnoteRef:141] This work is currently underway. [141:  Meetings of Work Health and Safety Ministers Communiqués, Meeting of Ministers – 18 September 2024 [Departmental document], Department of Employment and Workplace Relations, last accessed 28 July 2025, p. 2.] 

4.3 [bookmark: _Toc1445947975][bookmark: _Toc207208942]Right of entry 
The Act also includes a right of entry scheme for entry permit holders (EPHs).[footnoteRef:142] Various jurisdictions have diverged from the model WHS Act in relation to right of entry provisions under Part 7, introducing significant differences in how WHS EPHs may exercise their powers. These variations reflect differing approaches to balancing workplace access with procedural safeguards.  [142:  Model WHS Act, Pt 7.] 

In its 2024 amendments, QLD clarified that EPHs are expressly permitted to remain at a workplace for as long as necessary to exercise their statutory powers.[footnoteRef:143] In 2025 QLD reintroduced the requirement for EPHs to provide 24 hours’ notice prior to entry, unless they reasonably believe a worker is exposed to a serious, immediate or imminent exposure to a hazard.[footnoteRef:144] This marks a significant departure from the model WHS Act which does not require prior notice but instead requires that notice be given as soon as practicable after entry.[footnoteRef:145] [143:  Qld WHS Act, s 118(1)(f) as amended by Work Health and Safety and Other Legislation Amendment Act 2024 (Qld), cl 45(1). ]  [144:  Qld WHS Act, s 119, as amended by cl 50(3) of the Brisbane Olympic and Paralympic Games Arrangements and Other Legislation Amendment Act 2024 (QLD). Note that this was originally a COAG 2014 recommendation but was not adopted. ]  [145:  model WHS Act, s 119. In 2016, the model WHS Act was amended to include provisions similar to those in the QLD law. However, these provisions were never enacted in jurisdictions. The model WHS Act was amended in 2022 to retain previous wording in s 117 of the model WHS Act, in line with Recommendation 15 of the 2018 National Review. See M Boland, 2018 National Review, p. 85 [Short citation][.] 

Other jurisdictions have expanded EPH powers in different ways. NSW, VIC, WA, SA, and the ACT allow EPHs to take photographs, videos, measurements, and conduct tests at the workplace.[footnoteRef:146] Both NSW and the ACT also allow EPHs who are on-site investigating a suspected contravention to investigate another suspected contravention if they reasonably suspect one has occurred.[footnoteRef:147]  [146:  NSW WHS Act, s118(1)(d)(d1)-(d2) as amended by Industrial Relations and Other Legislation Amendment (Workplace Protections) Bill 2025 (NSW), cl 5 (Note this has not been enacted yet);Occupational Health and Safety Act 2004 (Vic) (Vic OHS Act), s 89(1)(ba); Industrial Relations Act 1979 (WA), s 49I (2)(c)  SA WHS Act, s 118(1)(ab) as inserted by Work Health and Safety (Review Recommendations) Amendment Act 2024 (SA), cl 10. ACT WHS Act, s 118(1)(da) as inserted by Employment and Workplace Safety Legislation Amendment Act 2020 (ACT), cl 105. 
Note: Jurisdictional WHS and privacy legislation may limit the use and disclosure of this information, SA has specifically prohibited it be live streamed, and VIC has a prohibition against its misuse. Queensland amended its Act to also permit HSRs and EPHs to take photos, videos, measurements and conduct tests at the workplace when undertaking their roles (Electrical Safety and Other Legislation Amendment Act 2024 (Qld), cl 46-47). But it never commenced following Brisbane Olympic and Paralympic Games Arrangements and Other Legislation Amendment Act 2024 (Qld), Pt 4 cl 30. ]  [147:  ACT WHS Act, s 118(5) as amended by Employment and Workplace Safety Legislation Amendment Act 2020 (ACT), cl 107; NSW WHS Act, subs 118(5) as amended by Industrial Relations and Other Legislation Amendment (Workplace Protections) Bill 2025 (NSW) Schedule 3, cl 6. Note: this has not been enacted yet. ] 

SA adopts a more restrictive approach to entry of EPH than the model WHS Act and places additional conditions on EPHs. EPHs must reasonably suspect a contravention before entering the workplace and must also consider whether it is reasonably practicable to notify SafeWork SA prior to entry.[footnoteRef:148] After entry, the EPH may provide a report on the outcome to the regulator.[footnoteRef:149] The regulator must then upon receiving the report, consider any action that should be taken in response to the suspected contravention of the Act and inform the EPH of the steps taken.[footnoteRef:150] The right of a EPH to request copies of document is also subject to any direction given by an inspector.[footnoteRef:151] [148:  SA WHS Act  ss117(2)-(3). ]  [149:  SA WHS Act  s117(6). This requirement was amended in 2024 so that it is no longer mandatory for EPH to provide a written report to the regulator. The 2022 SA Review had recommended removing the requirements in response to union frustration with the extra bureaucracy without clear benefit. See J Meritt, Independent Review of SafeWork SA, p. 25-26 [Short citation). ]  [150:  SA WHS Act, s 117(6)]  [151:  SA WHS Act, s 120(6)] 

WA has not included Part 7 in its WHS laws, instead applying the system of workplace entry permits provided under the Industrial Relations Act 1979 WA (IR Act).[footnoteRef:152]  [152:  See Industrial Relations Act 1979 (WA), Pt 2 Div 2G. ] 

	Questions
8. Do you have any comments on the right of entry provisions under the model WHS Act, including variations made by jurisdictions? Are the variations best practice? 


4.4 [bookmark: _Toc1669509979][bookmark: _Toc207208943]Compliance and enforcement
[bookmark: _Toc203663010][bookmark: _Toc203663212][bookmark: _Toc710699140]Structure of regulators and local tripartite arrangements
Schedule 2 of the model WHS Act is reserved for provisions to be inserted by jurisdictions to establish the regulator and to provide for local tripartite consultative arrangements. This issue has been included given various reviews of regulators have ultimately led to changes which impact on harmonisation.  
[bookmark: _Hlk202960409]Following the 2018 Independent review of the ACT’s work safety compliance infrastructure, policies and procedures,[footnoteRef:153] the ACT introduced an independent regulator with the aim of improving transparency, accountability and clarity of roles.[footnoteRef:154] The model establishes the office of the WHS Commissioner (WorkSafe ACT) as an independent and separate entity under the Act,[footnoteRef:155] and a single statutory office role for the WHS Commissioner.[footnoteRef:156] The model also creates a reporting framework for the office, including an annual report,[footnoteRef:157] and an ACT Work Health and Safety Council to advise the Minister, including in matters relating to the performance and activities of the office.[footnoteRef:158]  [153:  Nous Group, Independent review of ACT's work safety compliance infrastructure, policies and procedures, 27 August 2018.]  [154:  ACT WHS Act, Div 2.2.2-2.2.4 as amended by Work Health and Safety Amendment Act 2019 (ACT), cl 22. ]  [155:  ACT WHS Act, Schedule 2 Div 2.2.2.]  [156:  ACT WHS Act, Schedule 2 Div 2.2.3.]  [157:  ACT WHS Act, Schedule 2 s 2.41. ]  [158:  ACT WHS Act, Schedule 2 Div 2.1.1. ] 


In July 2025 SafeWork NSW was established as a standalone regulator[footnoteRef:159] with a new executive agency to be led by the SafeWork Commissioner.[footnoteRef:160] The change was made following the 2023 independent review of SafeWork NSW, which found the regulator would perform its regulatory functions more effectively if it was separated from the Department of Customer Service, and granted greater autonomy and independence.[footnoteRef:161] The standalone regulator also has an Advisory Council which provides advice to the Minister and SafeWork NSW.[footnoteRef:162] The NSW amendments also introduced regulator reporting requirements, including an annual report.[footnoteRef:163]  [159:  NSW WHS Act, Schedule 2 s 1 as amended by Work Health and Safety Amendment (Standalone Regulator) Act 2025 (NSW), cl 6. ]  [160:  The Hon. Sophie Cotsis MP, Minns Labor Government establishes SafeWork NSW as a standalone regulator [media release], NSW Government, 27 March 2025, last accessed 15 July 2025. ]  [161:  R McDougall KC, The Independent Review of SafeWork NSW, p. 96-98 [Short citation].]  [162:  The Hon. Sophie Cotsis MP, Minns Labor Government establishes SafeWork NSW as a standalone regulator, last accessed 15 July 2025 [Short citation]. ]  [163:  NSW WHS Act, Schedule 2 cl 1(3) as amended by Work Health and Safety Amendment (Standalone Regulator) Act 2025 (NSW), cl 7. ] 


The NSW model differs from the ACT by establishing the regulator as a standalone agency within the NSW public service. Under the NSW model the Commissioner is a public servant,[footnoteRef:164] while the ACT Commissioner is a statutory officer.[footnoteRef:165] Comcare is a corporate Commonwealth entity and has separate legal personality to the Cth.[footnoteRef:166] Other jurisdictions locate their regulators within a government department. Generally, all regulators are subject to varying levels of ministerial direction. [164:  NSW WHS Act, s 4. ]  [165:  ACT WHS Act, Schedule 2 Div 2.2.3.]  [166:  See Safety, Rehabilitation and Compensation Act 1998 (Cth), s 74; Comcare, About Comcare, Australian Government, n.d. last accessed 20 August 2025.] 


All jurisdictions have established tripartite advisory councils or committees.[footnoteRef:167] The advisory councils generally contain both employee and employer representatives and are charged with providing advice to the relevant Minister. For example, under the ACT model the Council may advise the Minister on the operation of the WHS Act,[footnoteRef:168] while the WA Commission can also approve courses in relation to WHS and formulate or recommend guidance to assist PCBUs.[footnoteRef:169]  [167:  Work Health and Safety Council, ACT WHS Act, Schedule 2 Div 2.1.1; Safety Rehabilitation and Compensation Commission, Cth WHS Act, Schedule 2 Pt 2; Advisory Council, NSW WHS Act, Pt 8 Div 3; Work Health and Safety Advisory Council, Work Health and Safety (National Uniform Legislation) Act 2011 (NT), Schedule 2; SafeWork SA Advisory Committee, SA WHS Act, Pt 1 Div 5 and Schedule 2 Pt 2; Work Health and Safety Board, Qld WHS Act, Schedule 2, Div 2; Workcover Tasmania Board Work Health and Safety Act 2012 (Tas), Schedule 2 Pt 2; Occupational Health and Safety Advisory Committee, VIC OHS Act, Pt 2 Div 6; Work Health and Safety Commission, WA WHS Act Schedule 1 Div 3.]  [168:  ACT WHS Act, Schedule 2, s 2.2(2)(a). ]  [169:  WA WHS Act, Schedule 1 cl 18. ] 

The Cth, NSW, QLD, VIC and WA have established family and injured workers consultative or advisory committees which emphasise the impacts of injury and fatality on workers and their families. SA’s advisory committee includes 1 member representing the interests of victims and their families.[footnoteRef:170]  [170:  Family and Injured Workers Advisory Committee, Work Health and Safety Act 2011 (Cth), Schedule 2 Pt 3A; Family and Injured Workers Support and Advisory Group, NSW Government website, 10 December 2024, last accessed 16 July 2025. Consultative Committee for Work Related Fatalities and Serious Incidents, Qld WHS Act, Part 2A, Schedule 2; the Workplace Incidents Consultative Committee, Vic OHS Act, Pt 9A and Occupational Health and Safety Regulations 2017 (Vic), Chapter 7A; Affected Families and Workers Advisory Committee as an advisory committee to the Work Health and Safety Commission under WA WHS Act, Schedule 1 cl 19; SafeWork SA Advisory Committee, SA WHS Act, Pt 1 Div 5 and Schedule 2 Pt 2] 

[bookmark: _Toc203663011][bookmark: _Toc203663213]Regulator powers and functions
Jurisdictions have diverted from the model WHS Act by modifying regulator powers and functions. QLD has varied the regulator’s powers and functions to remove its ability to conduct or defend proceedings under the WHS Act. Instead, the function was transferred to a separate WHS Prosecutor (see below).[footnoteRef:171] SA provides that a regulator is entitled to intervene in any proceedings before the relevant tribunal under the Act. [footnoteRef:172] [171:  Qld WHS Act, s 230.]  [172:  SA WHS Act, s 152A] 

WA has made a number of variations to the powers of the regulator to obtain information including:
· the regulator can, by written notice, require a PCBU to procure and provide a WHS report for certain workplace incidents,[footnoteRef:173] with the aim of assisting the regulator to determine a PCBU’s compliance with WHS duties, particularly in relation to plant or systems of work outside the expertise of the regulator[footnoteRef:174] [173:  WA WHS Act, s 155B. ]  [174:  Explanatory Memorandum, Work Health and Safety Bill 2019 (WA), Legislative Council, p. 56. ] 

· clarifying that the regulator may take extracts from, copy and retain documents for as long as they consider necessary[footnoteRef:175] [175:  WA WHS Act, s 155C. ] 

· using automated electronic systems to make decisions, exercise powers, or carry out related tasks.[footnoteRef:176] These systems must be under the regulator’s control and capable of performing their functions with reasonable reliability. [footnoteRef:177] [176:  WA WHS Act, Pt 4 Div 4. ]  [177:  WA WHS Act, s 45B(2). ] 

Amendments made to the model WHS Act to include provisions relating to prohibited asbestos notices have not been implemented in most jurisdictions.[footnoteRef:178] [178:  model WHS Act, Pt 10 Div 2A as inserted by model Work Health and Safety Legislation Amendment (Asbestos) 2019. ] 

Information sharing
The model WHS Act places certain limitations on how WHS regulators can use information they may access while exercising their powers.[footnoteRef:179] Jurisdictions have made a number of variations to these information sharing provisions.  [179:  model WHS Act, s 271. ] 

Most notably SA inserted a new exemption to confidentiality requirements, giving the regulator discretion to disclose information relating to an incident to certain parties with a direct connection to the incident, such as injured workers or families of deceased or incapacitated workers.[footnoteRef:180] NSW has also recently amended its confidentiality provisions, to allow the regulator to disclose information to unions, employer organisations or HSRs relating to an inspection or investigation of a matter raised by that person with the regulator.[footnoteRef:181] Both jurisdictions have a qualifier that disclosure can be made so long as it does not prejudice an ongoing investigation or prosecution.[footnoteRef:182] [180:  SA WHS Act, s 271A.]  [181:  NSW WHS Act s 271(c)(c1)-(c2) as amended by Industrial Relations and Other Legislation Amendment (Workplace Protections) Bill 2025 (NSW), Schedule 3, cl 16. Note it has not been enacted yet in NSW.]  [182:  SA WHS Act, s 271A(2)(d); NSW WHS Act, s 271(3B) as inserted by Industrial Relations and Other Legislation Amendment (Workplace Protections) Bill 2025 (NSW), Schedule 3, cl 20. Note it has not been enacted yet in NSW.] 

NSW has also added a provision that allows information to be shared between regulators for the purpose of functions under the WHS Act or the Work Health and Safety (Mines and Petroleum Sites) Act 2013 (NSW).[footnoteRef:183] In 2020, additional provisions were added to establish an information-sharing framework between NSW Health and SafeWork NSW for notifications of certain occupational dust diseases and to establish a Dust Diseases Register.[footnoteRef:184] The aim was to ensure WHS regulators have the information they need to address the rise of silicosis in NSW and to protect workers from other occupational dust diseases.[footnoteRef:185] [183:  NSW WHS Act, s 271A. ]  [184:  NSW WHS Act, ss 271B-271C as inserted by Work Health and Safety Amendment (Information Exchange) Act 2020 (NSW), cl 3.]  [185:  Legislation Review Committee, Legislation Review Digest, Digest no. 17 of 57, Parliament NSW, August 2020, p. 20-21. ] 

External review of decisions
Part 12 of the model WHS Act and Part 11.1 of the model WHS Regulations establish the procedures for the review of certain decisions that are made under the model WHS laws. In general, reviewable decisions under the model WHS Act are those that are made by inspectors (reviewable by the regulator internally at first instance) and then may go on to external review.[footnoteRef:186] For reviewable decisions made by the regulator, these go directly to external review.[footnoteRef:187] [186:  model WHS Act, ss 224 and 229. ]  [187:  model WHS Act, s 229(1)(a).] 

In accordance with the jurisdictional note, most jurisdictional WHS laws provide for the nature and scope of the external review and the powers that may be exercised by the external review body.[footnoteRef:188] These differences however may, in practice, result in differences in access to justice and procedural fairness. For example, the scope of external review in WA is expanded to include inspector decisions under section 82(3).[footnoteRef:189] In NSW the right to review decisions made under the WHS Act will soon be given to unions representing a worker affected by a decision.[footnoteRef:190] QLD provides that individuals are entitled to a statement of the decision and the reasons for the decision.[footnoteRef:191] NT allows a court to extend the time period allowed to apply for a review if there are good reasons for doing so.[footnoteRef:192]  [188:  model WHS Act, Appendix Jurisdictional Notes, s 229.]  [189:  WA WHS Act, s 229(1)(a). See 5.5 of this paper for discussion of this additional inspector decision-making power. ]  [190:   NSW WHS Act, s 223 as amended by Industrial Relations and Other Legislation Amendment (Workplace Protections) Bill 2025 (NSW), schedule 3 cl 7-14. Note: this has not been enacted yet. ]  [191:  Qld WHS Act, s 229A.]  [192:  Work Health and Safety (National Uniform Legislation) Act 2011, (NT) (NT WHS Act), s 229(3). ] 

4.5 [bookmark: _Toc1433314892][bookmark: _Toc1148514206][bookmark: _Toc207208944]Inspector powers 
Some jurisdictions have amended the model WHS Act provisions that determine inspector powers. The Commonwealth has additional provisions allowing inspectors to use technology to gain access to information that may be relevant to an offence.[footnoteRef:193] Further powers to seize or secure electronic equipment are provided where there is a warrant.[footnoteRef:194] SA modifies the power of inspectors to compel a person to answer questions and produce documents with no privilege against self-incrimination.[footnoteRef:195] SA excuses an individual from answering a question or providing information or a document on the ground that the answer, information or document may incriminate the individual or expose them to a penalty. SA also amended an inspector’s power to compel a person to answer a question, in light of the protection against self-incrimination. [footnoteRef:196]  [193:  Cth WHS Act, s 165A.]  [194:  Cth WHS Act, s 165A(2) and s 165B(2). ]  [195:  SA WHS Act, s 172]  [196:  SA WHS Act, s 171(1)(c)] 

In WA, an inspector can make a decision resolving a WHS issue under section 82 whereas inspectors can only assist in resolving an issue under the model WHS Act.[footnoteRef:197]  [197:  WA WHS Act, s 82(1).] 

There is some variation across jurisdictions regarding warrants. The ACT, WA, SA, TAS and QLD WHS Acts specifically allow warrants to be applied for electronically in urgent circumstances.[footnoteRef:198] [198:  ACT WHS Act, s 167A; Qld WHS Act, s 167A; SA WHS Act, s 167(6); Work Health and Safety Act 2012 (Tas), s 167A; WA WHS Act, s 167A. Note ‘remote communication’ is defined in subs 166A(1).] 

	[bookmark: _Toc645501916]Questions
9. Do you have any comments on the provisions relating to compliance, enforcement, or inspector powers and procedures in the model WHS Act, including variations made by jurisdictions? Are the variations best practice?


4.6 [bookmark: _Toc1196680183][bookmark: _Toc207208945]Legal proceedings 
Jurisdictions have taken varied approaches to WHS legal proceedings, reflecting differences in who can prosecute, how decisions are made, and how procedural safeguards are applied. As enforcement frameworks continue to evolve, these variations suggest it is time to reassess whether the model WHS laws sufficiently align with contemporary expectations around transparency, accountability, and justice.
[bookmark: _Toc203663013][bookmark: _Toc203663215]Bringing prosecution proceedings
Under the model WHS Act, prosecutions can only be initiated by the regulator or an inspector with written authorisation.[footnoteRef:199] The Director of Public Prosecutions (DPP) can also initiate proceedings.[footnoteRef:200] However, variations have been introduced that go beyond of what was envisaged by the relevant section (which includes a jurisdictional note).[footnoteRef:201]  [199:  model WHS Act, subs 230(1). ]  [200:  model WHS Act, subs 230(4). ]  [201:  The jurisdictional note enables a jurisdiction to add other officials who hold a relevant public office to bring proceedings for an offence with the written authorisation of the regulator. In relation to the ability of the DPP to bring proceedings, the jurisdictional note provides that amendments may be necessary to ensure the provision does not conflict with arrangements under other legislation in that jurisdiction. model WHS Act,, Appendix, s 230. ] 

QLD has established the Office of the Work Health and Safety Prosecutor, an independent statutory body responsible for WHS prosecutions, operating separately from the DPP and regulator.[footnoteRef:202]  [202:  QLD WHS Act, s 230 and Schedule 2 Pt 4. ] 

In NSW unions will soon be able to initiate prosecutions for any WHS offence after consulting with a regulator who has declined to bring proceedings.[footnoteRef:203]  Regulators will also have a new requirement to notify a union if they commence proceedings in a matter that the union has raised with the regulator.[footnoteRef:204]  [203:  This is an expansion of the previous position in which unions could only commence proceedings for category 1 and 2 offences where SafeWork declines to prosecute, even after advice from the director of Public Prosecutions. Work Health and Safety Act 2011 (NSW), s 230 as amended by Industrial Relations and Other Legislation Amendment (Workplace Protections) Act 2025 (NSW), Schedule 3, cl 12-14. Schedule 3 has not yet commenced.]  [204:  Work Health and Safety Act 2011 (NSW), s 230 as amended by Industrial Relations and Other Legislation Amendment (Workplace Protections) Act 2025 (NSW), Schedule 3, cl 13. Schedule 3 has not commenced.] 

SA provides a mechanism for individuals to enforce compliance with orders made during WHS dispute resolution processes.[footnoteRef:205] [205:  SA WHS Act, s 260A.] 

The NCEP recognises that regulators operate within a broader prosecutorial framework and apply DPP guidelines specific to their jurisdiction.[footnoteRef:206] In practice, the party that decides whether to prosecute varies across jurisdictions. For example, WA, NSW and VIC regulators have the authority to decide whether to prosecute.[footnoteRef:207] [206:  SWA, National Compliance and Enforcement Policy, Australian Government June 2024, p. 13. ]  [207:  NSW WHS Act, s 230(1); Vic OHS Act; s 130, WA WHS Act, s 230. ] 

Regulators in WA investigate allegations of industrial manslaughter but proceedings must be commenced by the DPP.[footnoteRef:208] The NT regulator must also seek the views of the DPP and their consent on prosecuting industrial manslaughter and Category offences where there is a death.[footnoteRef:209] In TAS, when there are serious breaches of Tasmania’s WHS laws, the independent WHS Regulator will refer the file to the DPP for consideration of whether a prosecution should be brought.[footnoteRef:210] In the ACT the regulator may commence proceedings independently or refer matters to the DPP, which then decides whether to prosecute, in line with the ACT Prosecution Guidelines.[footnoteRef:211] In NSW only the DPP or Attorney-General can bring prosecutions for industrial manslaughter and Category 1 offences.[footnoteRef:212]  [208:  WorkSafe WA, WorkSafe Compliance and Enforcement Policy, WA Government, May 2023, p. 11.]  [209:  NT WHS Act, ss 231A-231B.]  [210:  WorkSafe Tasmania (correspondence, 15 August 2025) ]  [211:  ACT WHS Act, s 230(2); Work Health and Safety (Prosecution) Guidelines 2023 (ACT), NI2023-372, p. 4. ]  [212:  NSW WHS Act, s 230; SafeWork NSW, SafeWork NSW Prosecution Guidelines, NSW Government, n.d. p. 9-10.] 

[bookmark: _Toc203663014][bookmark: _Toc203663216]Procedure if prosecution is not brought
The procedure for when a prosecution is not brought was amended in the model WHS Act in 2022.[footnoteRef:213] The procedure allows for a person to request the regulator bring a prosecution for a category 1 or 2 offence after 6-18 months of the incident or after 6 months following a coronial inquest. Within 3 months the regulator must advise the person of their decision whether to prosecute, if the investigation is complete. If no prosecution will be brought a person can request the DPP review the matter and advise the regulator within 1 month whether a prosecution should be brought.[footnoteRef:214]  [213:  See Model Work Health and Safety Legislation Amendment 2022, cl 13.]  [214:  model WHS Act, s 231.] 

These amendments have not been adopted in full by all jurisdictions. SA extends the maximum timeframe to make the initial request to the regulator from 18 (under the model WHS Act) to 24 months and for a coronial inquest, from 6 (under the model WHS Act) to 12 months.[footnoteRef:215] The ACT, the Cth and TAS have also varied the 1 month time period in which the DPP must review the matter and advise the regulator whether a prosecution should be brought. These jurisdictions require the DPP to consider the matter as soon as practicable.[footnoteRef:216] This variation could provide the DPP a longer or shorter time period to decide, depending on the circumstances. In TAS, both the accused and requester are notified of the DPP’s decision, however only the requester gets a summary of the reasons. [footnoteRef:217] Under the model WHS Act, both the requester and the accused must be given a copy of the DPP’s advice. [footnoteRef:218] Several jurisdictions have also made variations to reflect the industrial manslaughter offence in provisions outlining the procedure if prosecution is not brought.[footnoteRef:219]  [215:  SA WHS Act, s 231(1b).]  [216:  ACT WHS Act,  s 231(4); Cth WHS Act, subs 231(4); Work Health and Safety Act 2012 (Tas) (Tas WHS Act), s 231(4). ]  [217:  Tas WHS Act, s 231(5).]  [218:  model WHS Act, s 231(5).]  [219:  For example ACT WHS Act, s 231(3); NT WHS Act, ss 231, 231A and 231B; Qld WHS Act, s 231(1)(ii); SA WHS Act, subs 231(1), as amended by Work Health and Safety (Industrial Manslaughter) Amendment Act 2023 (SA), cl 8; Tas WHS Act, s 231(1) as amended by Work Health and Safety Amendment (Safer Workplaces) Act 2024 (Tas), cl 7; WA WHS Act, s 231(1)  Cth WHS Act, subs 231(1) as amended by Fair Work Legislation Amendment (Closing Loopholes) Act 2023 (Cth), cls 4-5. ] 

[bookmark: _Toc203663015][bookmark: _Toc203663217]Statute of limitations
Section 232 of the model WHS Act sets out the limitation periods for when proceedings for an offence may begin. Proceedings for a Category 1 offence can be brought after the end of the applicable limitation period if fresh evidence is discovered and the court is satisfied that the evidence could not reasonably have been discovered within the limitation period.[footnoteRef:220]  [220:  model WHS Act, s 232(2).] 


In June 2025, the NSW Parliament passed amendments to the NSW WHS Act to remove this exception and instead allow a proceeding to be brought at the end of the limitation period with the court's leave, if it is in the 'interests of justice.'[footnoteRef:221] NSW's amendments follow a court finding in which the two-year limitation period was deemed to have commenced when the regulator received an air monitoring report showing dangerous silica levels, rather than three years later when worker deaths were discovered. The Court interpreted ‘notice’ as knowledge of exposure to risk, not actual harm.[footnoteRef:222] Subsequent cases have shown this assessment is highly fact-specific.[footnoteRef:223]  [221:  NSW WHS Act, subs 232(2)-(3) as amended by Industrial Relations and Other Legislation Amendment (Workplace Protections) Bill 2025 (NSW), Sch 3, cl 16. Note: this has not been enacted yet. ]  [222:  Prime Marble & Granite Pty Ltd v Safework NSW [2024] NSWCCA 105, [48].]  [223:  SafeWork NSW v Deemah Stone Pty Ltd [2025] NSWDC 248, [51]-[52].] 


Most jurisdictions have also carved out an exception for industrial manslaughter proceedings.  QLD, WA, SA, TAS, ACT and Cth do not have a limitation period for industrial manslaughter offences.[footnoteRef:224] Likewise, WA allows for Category 1, 2 or 3 offences to be brought 6 months after the limitation period has ended if the DPP has decided not to bring or has discontinued industrial manslaughter proceedings.[footnoteRef:225]  [224:  Cth WHS Act, s 232(2A) as amended by Fair Work Legislation Amendment (Closing Loopholes) Act 2023 (Cth), cl 7; ACT WHS Act, subs 232(3); Qld WHS Act, subs 232(3); SA WHS Act; s 232(3); Tas WHS Act, s 232(3) as amended by Work Health and Safety Amendment (Safer Workplaces) Act 2024 (Tas), cl 8; WA WHS Act, s 232(1). ]  [225:  WA WHS Act, s 232(4)-(5). ] 

[bookmark: _Toc203402325][bookmark: _Toc203402396][bookmark: _Toc203402326][bookmark: _Toc203402397][bookmark: _Toc203402327][bookmark: _Toc203402398][bookmark: _Toc203402328][bookmark: _Toc203402399][bookmark: _Toc203402329][bookmark: _Toc203402400][bookmark: _Toc203029756][bookmark: _Toc203029840][bookmark: _Toc203384161][bookmark: _Toc203384550][bookmark: _Toc203384626][bookmark: _Toc203384702][bookmark: _Toc203391664][bookmark: _Toc203029757][bookmark: _Toc203029841][bookmark: _Toc203384162][bookmark: _Toc203384551][bookmark: _Toc203384627][bookmark: _Toc203384703][bookmark: _Toc203391665][bookmark: _Toc203029758][bookmark: _Toc203029842][bookmark: _Toc203384163][bookmark: _Toc203384552][bookmark: _Toc203384628][bookmark: _Toc203384704][bookmark: _Toc203391666][bookmark: _Toc203029759][bookmark: _Toc203029843][bookmark: _Toc203384164][bookmark: _Toc203384553][bookmark: _Toc203384629][bookmark: _Toc203384705][bookmark: _Toc203391667][bookmark: _Toc203029760][bookmark: _Toc203029844][bookmark: _Toc203384165][bookmark: _Toc203384554][bookmark: _Toc203384630][bookmark: _Toc203384706][bookmark: _Toc203391668]Infringement notice scheme
The model WHS Act allows jurisdictions to issue infringement notices, but there are notable differences in how these are applied in practice.[footnoteRef:226] Jurisdictions vary in which provisions are subject to infringement notices. WA, ACT, Qld and NT have not included infringement notice provisions in their WHS Acts because they are addressed by other legislation,[footnoteRef:227] or because the jurisdiction does not have an infringement notice scheme for WHS offences.[footnoteRef:228] Penalty amounts differ, with NSW and SA capping penalties at 20% of the maximum court-imposed fine.[footnoteRef:229] A key question is whether varied approaches to the infringement scheme is leading to different compliance, behaviour, and enforcement outcomes across jurisdictions.  [226:  model WHS Act, Appendix Jurisdictional Notes, s 243.  ]  [227:  See, for example, the note in the ACT WHS Act, s 234 which states that infringement notices for offences under the WHS Act are provided for under the Magistrates Court Act 1930 (ACT), Pt 3.8. ]  [228:  See, for example, WorkSafe Western Australia, Compliance and Enforcement Policy, Government of Western Australia, 2023, Chapter 8. ]  [229:  NSW WHS Act, subs 243(4); SA WHS Act, s 276(3)(ii). Note: NSW uses the term ‘penalty notice’ to describe an infringement notice.] 

Court and tribunals
Jurisdictional notes allow jurisdictions to determine the appropriate court to hear WHS matters, however this has led to variations in how WHS prosecutions are handled.[footnoteRef:230] A Safe Work Australia review of the feasibility of sentencing guidelines found that sentencing outcomes can be influenced by whether the presiding magistrate has expertise in WHS matters.[footnoteRef:231] In SA, NSW, and the ACT, WHS cases are heard by judges or magistrates with backgrounds in employment law, WHS law, or industrial relations, contributing to more consistent sentencing.[footnoteRef:232] In other jurisdictions, the assignment of WHS cases depends on court location, which may result in less specialised handling and inconsistent treatment of offences.[footnoteRef:233] This variation has implications for the enforcement and the deterrent effect of WHS laws. [230:  model WHS Act, Appendix Jurisdictional Notes, p. 210.]  [231:  Safe Work Australia, Phase 1 Report: Criminal procedure and sentencing frameworks that affect sentences for WHS offences, Australian Government, 2022, p. 1. ]  [232:  Safe Work Australia, Phase 1 Report: Criminal procedure and sentencing frameworks that affect sentences for WHS offences, p. 5 [Short citation]. ]  [233:  Safe Work Australia, Phase 1 Report: Criminal procedure and sentencing frameworks that affect sentences for WHS offences, p. 5 [Short citation]. ] 

	Questions
10. Do you have any comments on the provisions relating to legal proceedings in the model WHS Act, including variations made by jurisdictions? Are the variations best practice?


4.7 [bookmark: _Toc2088952163][bookmark: _Toc1633974194][bookmark: _Toc207208946]Offences and penalties 
While jurisdictions likely share a common intent to strengthen deterrence and accountability under WHS laws, they have gone about this in different ways. There are a range of variations in how offences are defined, penalties structured, and industrial manslaughter provisions implemented. Some of these are technical in nature, and it must be acknowledged that there are external links to broader jurisdictional frameworks. However, there is a question as to what extent variation in offences and penalties impact a harmonised approach to compliance and enforcement. 
The offence of industrial manslaughter 
The model WHS Act was amended in 2023, to include a jurisdictional note allowing jurisdictions to create or retain individual industrial manslaughter provisions.[footnoteRef:234] The jurisdictional note was introduced in recognition that many jurisdictions had already introduced industrial manslaughter offences or had committed to doing so.[footnoteRef:235] All jurisdictions now have an industrial manslaughter offence, but there remains a general lack of consistency in how these offences operate, including the elements of the offence, duty holders covered, and maximum penalties available. NSW’s newest industrial manslaughter offence will carry the highest maximum penalties of all jurisdictions, with a $20 million fine for body corporates and 25 years imprisonment for individual offenders.[footnoteRef:236] Only SA and the Cth have adopted the model WHS Act’s penalty of $18 million for a body corporate[footnoteRef:237]  [234:  model WHS Act, Appendix Jurisdictional Notes, section 4, as inserted by  model Work Health and Safety Legislation Amendment (Offences and Penalties) 2023, Schedule 1 cl 23. ]  [235:  Meetings of Work Health and Safety Ministers Communiqués, Meeting of Ministers – 28 February 2023  [Departmental document], Department of Employment and Workplace Relations, last accessed 29 July 2025. ]  [236:  NSW WHS Act, s 34C as amended by Work Health and Safety Amendment (Industrial Manslaughter) Act 2024 (NSW), Schedule 1 cl 2. ]  [237:  SA WHS Act, s 30A(1)(b); Cth WHS Act, s 30A(1)(b); model WHS Act, Appendix Jurisdiction Notes, p. 205. ] 

WHS penalties 
In July 2023, the model WHS Act and model WHS Regulations were amended to introduce a tiered classification system, changing how WHS penalty provisions are expressed, increasing penalty amounts and providing for indexation of penalty amounts.[footnoteRef:238] These changes gave effect to recommendation 22 of the 2018 National Review.[footnoteRef:239]  [238:  model Work Health and Safety Legislation Amendment (Offences and Penalties) 2023, Schedule 4 cl 1-6. ]  [239:  M Boland, 2018 National Review, p. 177 [Short citation].] 

Only the Cth and ACT Government have implemented these changes in full.[footnoteRef:240] The Cth has chosen a higher maximum for breaches of a category 1 offence by a corporation of $17 million in comparison to $11.8 million under the model WHS Act (as of July 2025).[footnoteRef:241] In 2023 NSW amended its Act to increase penalties and align with the model WHS laws, but it did not introduce the tiered classification system or remove the use of penalty units.[footnoteRef:242] NSW and QLD remain the only jurisdictions to use penalty units in their WHS laws.  [240:  Cth WHS Act, Schedule 4 as amended by Fair Work Legislation Amendment (Closing Loopholes) Act 2023 (Cth) Schedule 4A Pt 6 Div 11 s 72; NSW WHS Act, ss 4–6 (effective 1 July 2024); ACT WHS Act, Sch 4, as amended by Workplace Legislation Amendment Act 2024 (ACT), Pt 4 s 26.]  [241:  SWA, Maximum monetary penalties comparison table, SWA website, 2022, last accessed 4 August 2025. ]  [242:  See Work Health and Safety Amendment Act 2023 No 34 (NSW).] 

Enforceable undertakings
The model laws permit regulators to accept WHS undertakings from a person who is alleged to have contravened the Act.[footnoteRef:243] However, WHS regulators cannot accept undertakings for actual or alleged Category 1 offences.[footnoteRef:244] WHS undertakings become enforceable against the person, and no criminal proceedings can be brought for that contravention of the WHS Act once the WHS undertaking is in effect.[footnoteRef:245] The only exception is if the person breaches the WHS undertaking itself.[footnoteRef:246]  [243:  model WHS Act, s 216.]  [244:  model WHS Act, s 216(2).]  [245:  model WHS Act, s 218, 222(1).]  [246:  model WHS Act, s 220.] 

All harmonised jurisdictions have varied the provision to provide that an undertaking cannot be accepted for industrial manslaughter.[footnoteRef:247] QLD has expanded the exclusion of WHS undertakings to also include all Category 2 offences where the failure to comply with a duty results in death.[footnoteRef:248] [247:  Cth WHS Act, s 216(2); ACT WHS Act, s 216(2)(b); NSW WHS Act, s 216(2); NT WHS Act, s 34C(b); Qld WHS Act, s 216(1)(c); SA WHS Act, s 216(2)(b); Tas WHS Act, s 216(2)(a); WA WHS Act, s 216(2). ]  [248:  Qld WHS Act s 216(1)(b) as amended by Work Health and Safety and Other Legislation Amendment Act 2017 (Qld), cl 7.] 

[bookmark: _Hlk205560068]Questions
[bookmark: _Toc1620654896]11. Do you have any comments on the offences, penalties and enforceable undertaking provisions in the model WHS Act, including variations made by jurisdictions? Are the variations best practice?
4.8 [bookmark: _Toc207208947]Codes of Practice 
The model WHS Act allows a Minister to approve codes of practice following a consultation process involving all jurisdictions as well as union and employer organisations.[footnoteRef:249] Approved codes of practice are admissible in court proceedings as evidence of whether a WHS duty has been complied with.[footnoteRef:250] The court is also permitted to use an approved code of practice as evidence of what is known about a hazard, risk or control, or to determine what is reasonably practicable.[footnoteRef:251]  [249:  model WHS Act, s 274(1)-(2). ]  [250:  model WHS Act, s 275(2).]  [251:  model WHS Act, s 275(3).] 

There are variations to the application of Codes of Practices. QLD requires PCBUs to either comply with an approved code or manage hazards and risks arising from the work carried out in a way that is different to the code but provides a standard of health and safety that is equivalent to or higher than the standard required under the code.[footnoteRef:252] NSW has recently introduced an identical section 26A.[footnoteRef:253] As these provisions are found under Part 2 of the WHS laws, failure to comply with these requirements are a Category offence. [252:  QLD WHS Act, s 26A. Note: introduced following recommendations made in the 2017 QLD review. ]  [253:  Work Health and Safety Act 2011 (NSW), s 26A as amended by Industrial Relations and Other Legislation Amendment (Workplace Protections) Bill 2025 (NSW), Schedule 3, cl 2. Note: this has not yet been enacted. ] 

In WA, the public must have free access to approved Codes of Practice and any document applied, adopted or incorporated by an approved Code of Practice to the extent it can be done without infringing copyright.[footnoteRef:254] This clause has particular implications for Australian Standards, which are frequently referenced in codes of practice but usually involve a cost to access. [254:  WA WHS Act, s 274(7).] 

SA varies the standard procedure for approved Codes of Practice to require, in addition to the requirements set out the model Act, that the WHS minister may only approve, vary or revoke a code if acting upon the recommendation of the advisory committee.[footnoteRef:255] In making a recommendation to the Minister, the advisory committee must do several things including consult with the Small Business Commission on whether the Code of Practice would affect small business if implemented and if so provide advice appropriate for the circumstances.[footnoteRef:256] [255:  SA WHS Act, s 274(2)]  [256:  SA WHS Act, s274(3)(b)] 

Jurisdictions also vary in how they adopt model Codes of Practice, with some developing their own outside the national process. For example, the ACT has developed a Sex Work Code of Practice while QLD has developed an Amusement Devices Code of Practice.[footnoteRef:257]  [257:  Work Health and Safety (Sex Work Code of Practice) Approval 2023 (ACT), NI2023-631.] 

Jurisdictions have also made variations to model Codes of Practice when adopting them. For example, the Cth adopted the model Code of Practice: Managing Psychosocial Hazards at Work with variations, including applying the hierarchy of control measures and including three additional hazards (fatigue, job insecurity and intrusive surveillance).
Questions
12. Do you have any comments on Codes of Practice, including variations made by jurisdictions? Are the variations best practice? 
5. [bookmark: _Toc205537729][bookmark: _Toc377519575][bookmark: _Toc207208948][bookmark: _Toc93610229][bookmark: _Toc1587496282][bookmark: _Toc2095090542]Variations to the model WHS Regulations
The model WHS Regulations (the Regulations) are made under section 276 and Schedule 3 of the model WHS Act. They were developed to support the duties set out in the model WHS Act and provide:
· a risk management approach applying to all duty-holders under the Regulations (Part 3.1) and general workplace management duties (Part 3.2) that address matters common to all workplaces
· further detail and additional obligations on how to manage particular hazards and risks, including those that arise from hazardous and high-risk work, and 
· procedural and administrative requirements, including licences for specific activities, and records management requirements. 
Considerable variations exist between the model WHS Regulations and jurisdictional regulations. These reflect different decisions by jurisdictions on how to regulate certain industries, hazards or risks. Some key areas of difference are briefly set out below. 
5.1 [bookmark: _Toc2131617269][bookmark: _Toc207208949]Tobacco and vaping 
The WA WHS Regulations specifically regulate tobacco smoking, vaping and e-cigarettes including a ban on use in enclosed workplaces.[footnoteRef:258] [258:  Work Health and Safety Regulations 2022 (WA), (WA WHS Regulations), reg 50D. Jurisdictions like Victoria, QLD and NT have banned smoking in enclosed workplaces through their relevant Tobacco Acts. ] 

5.2 [bookmark: _Toc1558213634][bookmark: _Toc207208950]Delivery riders 
In 2022, NSW introduced specific requirements in relation to delivery riders and online platforms.[footnoteRef:259] The platform must provide riders with hi-vis PPE, a bag or container for safely transporting food and induction training; and must keep adequate records of training. Riders have a duty to wear the PPE and have training records available for immediate inspection while delivering food or drink. [259:  Work Health and Safety Regulation 2017 (NSW) (NSW WHS Regulations) Pt 4.11 as amended by Work Health and Safety Amendment (Food Delivery Riders) Regulation 2022 (NSW).] 

5.3 [bookmark: _Toc2006680630][bookmark: _Toc207208951]Amusement devices
The model Regulations contains specific control measures for amusement devices and many of them are also captured by requirements around design and registration of plant.[footnoteRef:260] The ACT and Cth reflect the model Regulations, NSW, TAS and SA are largely harmonised while QLD and VIC have the greatest variations.  [260:  model WHS Regulations, Pt 5.2 Div 4 Subdiv 2.] 

In 2022, the model Regulations were amended to ensure amusement device logbooks contain sufficient information to show whether the ride is safe and whether the operator is competent to operate it, including details of statutory notices issued by any WHS regulator and evidence of operator training.[footnoteRef:261] Several jurisdictions adopted this,[footnoteRef:262] but NT and WA have not. QLD has similar requirements, but in a separate section.[footnoteRef:263]  [261:  model WHS Regulations, reg 242 as amended by model Work Health and Safety Legislation Amendment 2022, cl 25. This implemented Recommendation 28 of the 2018 National Review. See M Boland, 2018 National Review, p. 143 [Short citation]. ]  [262:  Work Health and Safety Regulation 2011 (ACT) (ACT WHS Regulations), reg 242; NSW WHS Regulations, reg 242; Work Health and Safety Regulations 2021 (SA) (SA WHS Regulations), reg 242;  Work Health and Safety Regulations (2022) (Tas) (Tas WHS Regulations), reg 242.]  [263:  Work Health and Safety Regulation 2011 (Qld) (Qld WHS Regulations), regs 242-242A. ] 

QLD made significant variations to the model WHS Regulations for amusement devices following a multiple fatality incident at Dreamworld. These include a unique chapter on ‘major amusement parks’ with additional duties and licences to operate such parks.[footnoteRef:264] QLD also requires more comprehensive inspections of critical components in a passenger ropeway than is required under the model WHS Regulations.[footnoteRef:265]  [264:  Qld WHS Regulations, Ch 9.A as amended by Work Health and Safety (Amusement Devices— Public Safety) Amendment Regulation 2019 (Qld), cl 11.]  [265:  Qld WHS Regulations, Pt 5.2, s 709, Pt.13.10, Schedule 5, Schedule 19 as amended by Work Health and Safety Amendment Regulation 2024 (Qld), Pt 3. ] 

In VIC, amusement structures are handled through general duties, with specific obligations placed on certain amusement structures that an Australian Standard applies to, for example a duty to keep a record of inspections and maintenance.[footnoteRef:266] VIC is also the only jurisdiction that requires design registration but not plant registration.[footnoteRef:267] WorkSafe Victoria is currently considering coronial recommendations that called for the reintroduction of plant registration, logbook requirements and a review of training standards.[footnoteRef:268] [266:  Occupational Health and Safety Regulations 2017 (Vic), (Vic OHS Regulations) reg 106(b). See Pt 3.5 of the Vic OHS Regulations for Plant regulations, which includes amusement structures. ]  [267:  Vic OHS Regulations, Pt 3.5 Div 6, Pt 6.2.  ]  [268:  Coroners Court of Victoria (CCOV), Coroners Court of Victorian Recommendations Report - Edition 7, 2024, p. 72-72. ] 

5.4 [bookmark: _Toc1963986799][bookmark: _Toc207208952]High risk work licences
High Risk Work (HRW) describes the operation of a variety of hazardous plant and equipment. The model Regulations require people undertaking HRW to hold a licence.[footnoteRef:269] A HRW licence is mutually recognised, in that it allows a person to perform HRW in a particular licence class anywhere in Australia, including VIC.[footnoteRef:270] [269:  model WHS Regulations, s 81-82. Schedule 3 set out 29 classes of HRW. Schedule 4 specifies the Vocational Education and training (VET) course required for each HRW licence class.]  [270:  model WHS Regulations, reg 83.] 

However, in recent years some states have introduced unique licences that are not recognised elsewhere. VIC has introduced a new HRW licence for operating a non-slewing telehandler with a rated capacity of more than 3 tonnes.[footnoteRef:271] WA requires that operators of earthmoving machinery hold a HRW licence for crane operation, if the earthmoving machinery is being used as a crane.[footnoteRef:272] [271:  Vic OHS Regulations, Schedule 3, Reg 18A.]  [272:  WA WHS Regulations, Schedule 3 Item 14A and Item 15A. ] 

5.5 [bookmark: _Toc589408017][bookmark: _Toc207208953]Definitions related to construction work 
In relation to the definition of high risk construction work, SA provides that the definition involves a risk of a person falling more than 3 meters.[footnoteRef:273] The model WHS Regulations provides for 2 meters.[footnoteRef:274] SA also amend the threshold for what constitutes a construction project, increasing the threshold from $250,000 to $450,000 or more.[footnoteRef:275] NT has also increased the threshold to $500,000 or more. [footnoteRef:276] WA has also amended the definition to provide that a construction project involves construction work where 5 or more persons are, or are likely to be, working at the same time at a construction site.[footnoteRef:277] The ACT has provided that construction work that involves demolition or refurbishment of a structure containing loose-fill asbestos insulation also constitutes a construction project.[footnoteRef:278]  [273:  SA WHS Regulations, reg 291.]  [274:  model WHS Regulations, reg 291.]  [275:  model WHS Regulations, reg 292; SA WHS Regulations, reg 292. ]  [276:  Work Health and Safety (National Uniform Legislation) Regulations 2011 (NT) (NT WHS Regulations), reg 292.]  [277:  WA WHS Regulations, reg 292.]  [278:  ACT WHS Regulations, reg 292(1)(b)(ii).] 

5.6 [bookmark: _Toc2099309493][bookmark: _Toc207208954]Crystalline silica
On 1 September 2024, Safe Work Australia updated the model WHS Regulations to strengthen protections against silica dust exposure across all industries. The changes apply to materials containing at least 1% crystalline silica, ensuring all processing is controlled and introducing stricter requirements for high-risk processing involving crystalline silica substances.[footnoteRef:279] [279:  model Work Health and Safety Regulations (Crystalline Silica Substances) Amendment 2024. ] 

Most jurisdictions have adopted the model laws, with only minor variations, such as in the ACT.[footnoteRef:280] However, VIC had already implemented its own silica regulations years earlier.[footnoteRef:281] These remain unaligned with the national approach. VIC’s regulations include specific provisions not found in the model laws, such as a requirement for employers or self‑employed persons undertaking 'high risk crystalline silica work' in quarrying or tunnelling to collect and analyse samples of materials to determine the proportion of crystalline silica present before commencing work.[footnoteRef:282] Additionally, there are examples of differences from the model Regulations in relation to engineered stone, being that engineered stone processes are defined as ‘high risk crystalline silica work.'[footnoteRef:283]  [280:  ACT WHS Regulations, Pt 7A. ]  [281:  Occupational Health and Safety Amendment (Crystalline Silica) Regulations 2021 (Vic).]  [282:  VIC OHS Regulations, reg 319O.]  [283:  VIC OHS Regulations, reg 319C. ] 

5.7 [bookmark: _Toc991645198][bookmark: _Toc207208955]Quad bikes
QLD has introduced requirements in their Regulations on the use of quad bikes at workplaces.[footnoteRef:284] The Regulations require that a person with management or control of a quad bike must ensure the operator is at least 16 years of age and wearing a crash helmet, along with any passengers.[footnoteRef:285] TAS has also introduced regulation amendments to require operator training and the use of safety equipment.[footnoteRef:286] These changes were introduced following coroners’ findings in relation to 7 quad bike related deaths in TAS.[footnoteRef:287]  [284:  QLD WHS Regulations,  regs 226A, 226B and 226C.]  [285:  QLD WHS Regulations,  reg 226A.]  [286:  TAS WHS Regulations, reg 216A. ]  [287:  Findings, Recommendations and Comments of Coroner Simon Cooper following inquest into quad bike related deaths [2017] TASCD 329, 330, 331, 332, 333, 334 and 335. ] 

5.8 [bookmark: _Toc1060383676][bookmark: _Toc207208956]Psychosocial risks 
Jurisdictions vary in their application of the hierarchy of controls to the management of psychosocial risks under the Regulations. The model WHS Regulations state that psychosocial risks do not have to be managed in accordance with the hierarchy of controls, and this approach has been adopted by WA and TAS.[footnoteRef:288] The ACT, NT, QLD, SA and the Cth all amended their regulations to deviate from the model and apply the hierarchy of controls.[footnoteRef:289]  [288:  model WHS Regulations, reg 55C(a); WA WHS Regulations, reg 55C; Tas WHS Regulations, reg 55C. ]  [289:  ACT WHS Regulations, reg 55C; NT WHS Regulations, reg 55C; QLD WHS Regulations, reg 55C(1); SA WHS Regulations, reg 55C; Work Health and Safety Regulations 2011 (Cth), reg 55C(a). ] 

QLD became the only jurisdiction to introduce specific amendments regarding sexual harassment and sex or gender-based harassment. The amendment states that when PCBUs manage risks of sexual harassment, sex or gender based harassment, they must have regard to the characteristics of a worker, such as their age or gender, and matters relating to the work environment, like workplace culture and diversity, when determining controls.[footnoteRef:290] [290:   QLD WHS Regulations, reg 55F as amended by Work Health and Safety (Sexual Harassment) Amendment Regulation 2024 (QLD), cl 10. ] 

The amendment also included a new duty that QLD PCBUs must prepare a sexual harassment and sex or gender-based harassment prevention plan which states the identified risks, controls, consultation and reporting procedures in the workplace and make it available to all workers.[footnoteRef:291]  [291:  QLD WHS Regulations, reg 55H as amended by Work Health and Safety (Sexual Harassment) Amendment Regulation 2024 (QLD), cl 12. ] 

QLD has also amended their Regulations to clarify requirements for construction work amenities, including to ensure access to female toilets.[footnoteRef:292] These changes were made in response to the 2022 Review of the Work Health and Safety Act which found that insufficient toilets were particularly impacting women in the industry.[footnoteRef:293] [292:  QLD WHS Regulations, Schedule 5A Pt 2 as amended by Work Health and Safety (Amenities for Construction Work) Amendment Regulation 2024 (QLD), cl 5. ]  [293:  C Massey et al, QLD WHS Act Review, p. 114-115 [Short citation]. ] 

VIC intends to make amendments to their OHS Regulations later this year regarding psychological health.[footnoteRef:294] [294:  WorkSafe Victoria, Occupational Health and Safety (Psychological Health) Regulations [media release], Victorian Government, 2025, last accessed 20 August 2025.] 

5.9 [bookmark: _Toc1435711791][bookmark: _Toc207208957]Mining WHS Regulations
In 2014, Safe Work Australia developed Chapter 10 of the model WHS Regulations to address mining safety. However, consensus was not reached for its inclusion in the model WHS Regulations, and the provisions were instead made available for individual jurisdictions to implement as they saw fit.[footnoteRef:295] This led to a range of approaches across Australia. Below is a summary of the differences in how jurisdictions have integrated mining regulations into their WHS frameworks (but does not consider the substantive differences between each jurisdictions’ approach).  [295:  Safe Work Australia, Annual Report 2014-15,Safe Work Australia2014-15 Annual Report Australian Government, 2015, p. 39.] 

The NT have included mining regulations in Chapter 10 of their WHS Regulations.[footnoteRef:296] SA has also included Chapter 10 mining regulations, but additional mining-specific legislation also has application.[footnoteRef:297] QLD, TAS, NSW and WA have not included mining regulations in Chapter 10.[footnoteRef:298] QLD has specific safety laws that apply to certain mining activities, and in these circumstances the QLD WHS laws do not apply.[footnoteRef:299] TAS and NSW treats its mining-specific legislation as if it forms part of its WHS framework.[footnoteRef:300] VIC regulates mining through a dedicated chapter within its OHS Regulations.[footnoteRef:301] WA has separate regulations made under the WHS Act that apply to mining.[footnoteRef:302]  [296:  NT WHS Regulations, Ch 10. ]  [297:  SA WHS Regulations, Ch 10. Note: in SA the Mines and Works Inspection Act 1920 (SA) applies. ]  [298:  See QLD WHS Regulations, reg 609; Tas WHS Regulations, Regs 609-610; NSW WHS Regulations, Ch 10 Note: WA WHS Regulations, Ch 10. ]  [299:  The QLD WHS Act does not apply to coal mines that the Coal Mining Safety and Health Act 1999 applies; and a mine to which the Mining and Quarrying Safety and Health Act 1999 applies, see Qld WHS Act, Schedule 1 Pt 2 Div 1. ]  [300:  Mines Work Health and Safety (Supplementary Requirements) Act 2012 (Tas), ss 3-4, Work Health and Safety (Mines and Petroleum Sites) Act 2013 (NSW), s 4.]  [301:  Vic OHS Regulations, Pt 5.3.]  [302:  Work Health and Safety (Mines) Regulations 2022 (WA). ] 

In contrast, the Cth and ACT have neither adopted Chapter 10 nor enacted separate mining safety laws, due to the lack of mining in their jurisdictions. 
5.10 [bookmark: _Toc228810188][bookmark: _Toc207208958]Demolition work
The model WHS Regulations do not prescribe specific licencing requirements for demolition work, leaving it as a jurisdictional note pending the regulation of demolishers under the Occupational Licensing National Law.[footnoteRef:303] WHS Regulations in the ACT, Cth, SA, TAS and NT do not require specific demolition licences. NSW and WA both include two different types or classes of demolition licences which are used for different demolition works, depending in their level of risk. For example, both the Class 1 and unrestricted demolition licence are required for demolition workers involving explosives, although there are differences between the jurisdictions regarding the types of demolition projects restricted to these licences.[footnoteRef:304] QLD has a single licence for demolition work.[footnoteRef:305] [303:  model WHS Regulations, Appendix Jurisdictional Notes, Part 4.6 Division 2 and 143]  [304:   Pt 4.6A. NSW WHS Regulations, reg 143H.]  [305:  QLD WHS Regulations, reg 143.] 

Demolition work is included in the Automatic Mutual Recognition (AMR) scheme, which means licensed workers can work across borders.[footnoteRef:306] In Queensland mutual recognition of demolition registration is not automatic but possible via approval from the local registration authority.[footnoteRef:307]  [306:  See Mutual Recognition Act 1992 (Cth).]  [307:  Mutual Recognition (Queensland) Act 1992 (Qld), Schedule 1 cl 19.] 

Questions
13. Do you have any comments on the model WHS Regulations, including variations made by jurisdictions? Are the variations best practice?
6. [bookmark: _Toc737718436][bookmark: _Toc207208959]Broader consideration of the model WHS Regulations
The model WHS Regulations form the ‘second tier’ of a 3-tiered regulatory framework, with the model Act providing the core duties that apply across all workplaces, the Regulations outlining more detailed or prescriptive requirements, and model Codes of Practice setting out how PCBUs can meet their duties in practice.
While the model Act clearly articulates the objectives of both the Act itself and model Codes of Practice,[footnoteRef:308] the objective of the Regulations is not clearly set out and they do not have a coherent organising principle.  [308:  See model WHS Act, s 3 and s 275. ] 

This lack of cohesion and purpose was highlighted in the 2018 National Review, which noted that many stakeholders found the Regulations confusing and difficult to navigate.[footnoteRef:309] The 2018 National Review found ‘...not all of the WHS Regulations were drafted to complement the final vision of the model WHS Act. Rather, their development more closely reflected a consolidation process, drawing on what was already in place across jurisdictions.[footnoteRef:310]  [309: 356 M Boland, 2018 National Review, p.25 [Short citation].]  [310: 357 M Boland, 2018 National Review , p. 26 [Short citation]. ] 

The Regulations reflect a tension between those who want more detailed guidance on how to fulfil their duties (‘just tell us what to do’), versus those who want more flexibility, and believe specific Regulations may be difficult to apply in practice across the vast range of Australian workplaces. Adding to this confusion are the jurisdictional variations, as outlined in Part 6.
6.1 [bookmark: _Toc1324126700][bookmark: _Toc207208960][bookmark: _Toc1728696901][bookmark: _Toc1515628009][bookmark: _Toc985492656]Key issues and challenges 
[bookmark: _Toc203663243]Focus on particular industries
The model WHS Regulations were developed through a consolidation of pre-2012 jurisdictional regulations – some dating back to the 1970s - and have not been systematically reviewed since harmonisation. They reflect the WHS concerns of the period they were developed in, focusing heavily on high-risk physical labour in industrial settings. The construction industry in particular is addressed extensively through multiple chapters, including Part 4 (hazardous work), Part 5 (plant), and Part 6 (construction work).
Some industries are conspicuously under-represented in the Regulations, including agriculture, road transport, accommodation and food services, public administration and safety and health care and social assistance, all of which are priority industries under the Australian Work Health and Safety Strategy 2023–2033[footnoteRef:311] but have few or no industry specific‑ Regulations.  [311:  Safe Work Australia, Australian Work Health and Safety Strategy 2023–2033, 2023, p. 7. ] 

Their absence may be due to the historical context of when the Regulations were developed, but notably the largest and most underrepresented of these industries (Healthcare and Social Assistance, and Accommodation and Food Services) are comprised of significant portions of female workers and are associated with increased psychosocial risks - which were only explicitly included in the Regulations in 2022.[footnoteRef:312]  [312:  See model Work Health and Safety Legislation Amendment (Offences and Penalties) 2023, Schedule 2 cl 4. ] 

The 2018 National Review commented on the scope and coverage of the model WHS Regulations. It found: 
for some industries and activities, the model WHS Regulations are detailed and prescriptive, whereas for others all of the detail is in a model Code or guidance material. This has contributed to confusion about where to look in the model WHS laws to clarify obligations and about the status of obligations contained in model WHS Regulations, Codes and guidance material; and it has created a perception that, where an activity is not comprehensively addressed in the Regulations, duty holders have no obligations.[footnoteRef:313] [313:  M Boland, 2018 National Review, p.27 [Short citation].] 

Some Regulations (such as those for high risk construction work, or occupational diving) clearly aim to address areas of WHS that involve very high risks of fatality or serious injury if adequate controls are not in place. However, there are questions as to why an industry like Healthcare and Social Assistance, with over 3 million workers and the highest rates of overall work-related injury, have no industry-‑specific Regulations, while occupational diving – which is undoubtedly high-risk, but involves fewer than 5,000 workers – is covered in great detail.[footnoteRef:314] [314:  See Safe Work Australia Interactive Data Website, Workers’ Compensation [SWA website], 2023, last accessed 5 August 2025. ] 

The 2018 National Review found it ‘would be beneficial to have a fresh look at the model WHS Regulations and Codes with clearly defined objectives.’[footnoteRef:315] It proposed reviewing the regulations against: [315:  M Boland, 2018 National Review, p.27 [Short citation]. ] 

· clear criteria to determine what risks or activities should be prescribed in the Regulations or in a Code of Practice
· the key concepts that underpin the model WHS Act and
· changing work practices and working arrangements to ensure the model WHS laws continue to meet the meets of developing industries and industry practice. 
The relationship between the Regulations and model Codes of Practice should also form part of the review.
Questions
14. Do you have any comments on the role of the model WHS Regulations? Should there be criteria guiding their content and structure? If so, what should this be?
15. Do you have any comments on the industries or work areas covered by the model WHS Regulations? Are these sufficient or are there gaps and if so, what are they?
6.2 [bookmark: _Toc1415465821][bookmark: _Toc207208961]Inconsistencies, complexity or challenges complying with the Regulations
A range of reviews, and feedback received by Safe Work Australia from stakeholders, have pointed to inconsistencies within the Regulations, some of which create compliance challenges when applied in the workplace. There are also general concerns that the complexity of some Regulations may make them difficult for duty holders to understand what they need to do to keep workers safe. 
Some Regulations arguably overlap with other requirements. For example, Part 3.1 outlines the general approach a PCBU with a duty under the Regulations must take to manage risks, including by using the Hierarchy of Controls.[footnoteRef:316] The intention of Part 3.1 is to entrench a consistent and straightforward approach to managing risks across the Regulations.[footnoteRef:317] However, many other Regulations set out more prescriptive requirements, depending on the type of hazard.[footnoteRef:318] The Regulations for some hazards are quite extensive, and interconnected with those of other hazards. Duty-holders often need to refer to multiple sections to fully understand their obligations. For example, those undertaking construction work must consider not only Part 6 (Construction Work), but also additional Regulations in Part 4.3 (Confined Spaces), Part 4.4 (Falls), Part 4.5 (High Risk Work), and Chapter 5 (Plant and Structures).  [316:  model WHS Regulations, Part 3.1 reg 36. ]  [317:  Safe Work Australia, Decision Regulation Impact Statement for National Harmonisation of Work Health and Safety Regulations and Codes of Practice, Australian Government, 2011, p. 35, 42.]  [318:  See, for example, model WHS Regulations Pt 4.3 (confined spaces) or Pt 4.4 (falls). ] 

Often a specific duty in the Regulations may interact with a more general duty, causing confusion. For example, all PCBUs have a general duty to provide ‘suitable and adequate’ training to a worker,[footnoteRef:319] while certain types of work require licences with specific training requirements. This can cause confusion when the training associated with a licence does not cover all types of associated work, as PCBUs may believe their obligation to provide training has been fulfilled by the licence alone.  [319:  model WHS Regulations, reg 39. ] 

The structure of some Regulations can also create confusion. To understand their duties in relation to hazardous chemicals, most PCBUs will need to navigate Chapter 7 of the Regulations that begins by outlining the exemptions and duties that apply to manufacturers, importers, and suppliers. While this information has some relevance to PCBUs, it may prevent some from understanding their obligations, particularly if they think the Regulation does not apply to them.
Several reviews have highlighted the difficulties stakeholders may face in navigating the Regulations. For example, stakeholders have frequently highlighted concerns with the Regulations on diving work for a lack of clarity and problems with meeting the requirements in practice.[footnoteRef:320] This includes concerns about the distinction between general and high-risk diving work, overlapping definitions, and a requirement that divers be cleared by a doctor trained in underwater medicine,[footnoteRef:321] despite a shortage of such doctors.  [320:  See Diving Work regulations in the model WHS Regulations, Pt 4.8.]  [321:  model WHS Regulations, reg 169.] 

The complexity of some Regulations stems from the nature of the hazard itself. For example, the Regulations on falls (Part 4.4), set out a process for PCBUs to follow which would effectively prevent falls in any of the wide variety of workplaces in which falls occur. However, it is necessarily more complex, and therefore harder for some PCBUs to understand and apply, than a simpler, more prescriptive Regulation (e.g. one requiring the use of edge protection in all circumstances) might be.
There is also complexity that stems from exemptions or carveouts set out in the Regulations. An example is Part 7.1 (Hazardous Chemicals) which explicitly does not apply to therapeutic goods, as defined in the Therapeutic Goods Act 1989 (Cth) but only ‘at the point of intentional intake by or administration to humans.’[footnoteRef:322] This means that the WHS Regulations apply prior to that. In practice, this may cause confusion for duty holders when they are seeking to comply with obligations under Part 7.1, such as labelling requirements.[footnoteRef:323] [322:  model WHS Regulations, subreg 328(6)(c). ]  [323:  model WHS Regulations, reg 335(5).] 

Questions
16.	Do you have any comments on the model WHS Regulations? Do they continue to reflect best practice?
References to Australian Standards
The model WHS Regulations in some instances require compliance with Australian Standards, creating a range of issues including compliance problems when Standards are updated, and costs for businesses that need to access them. 
The 2018 National Review found there were consistent concerns raised by businesses and their representatives relating to the referencing of Australian Standards within the model WHS laws. Two key concerns were the status of Australian Standards when they were not referenced, and the cost of accessing Standards. 
The 2018 Review recommended Safe Work Australia review references to Standards in the model WHS laws with a view to their removal and replacement with the relevant obligations prescribed within the model WHS Regulations.[footnoteRef:324] This recommendation was only partially addressed due to the length, complexity and technical nature of many Standards.  [324:  M Boland, 2018 National Review, Recommendations 31a-31b, p. 151 [Short citation].  ] 

Since the 2018 National Review, a number of Standards have been revised, creating further regulatory issues in areas such as boilers and recreational diving. Given these developments, it may be timely to further consider ways in which the use of Australian Standards in the Regulations could be improved. 
Questions
17. Do you have any comments on the use of Australian Standards in the model WHS Regulations?
6.3 [bookmark: _Toc1053790417][bookmark: _Toc704585970][bookmark: _Toc207208962][bookmark: _Toc1150500613][bookmark: _Toc690036358][bookmark: _Toc1197618912]Discussion 
The observations and variations outlined above invite consideration of whether the current structure and coverage of the model WHS Regulations reflect a best practice approach.
One area for reflection is the balance between prescriptive requirements and the principles-based approach of the broader model WHS legislative framework. Central to this is whether the Regulations should continue to include a general approach to risk management. Parts 3.1 (risk management approach) and part 3.2 (general workplace management) were introduced to promote, confusion remains around how general duties interact with more detailed provisions, and whether the hierarchy of controls should apply more broadly to all risks. The 2018 National Review recommended incorporating the hierarchy into the WHS Act (Recommendation 27) to clarify its broader application.[footnoteRef:325]  [325:  M Boland, 2018 National Review,  p. 141 [Short citation]. ] 

The other main consideration involves challenges in navigating the various layers of regulation, as well as interpretation and implementation difficulties. 
Currently, there is no established criteria or framework for identifying which industries and hazards should be subject to more prescriptive or specific requirements beyond those that apply to all workplaces. This has led to uneven coverage of high-risk hazards and industries, with patterns shaped by the Regulations’ historical development and responses to emerging risks.
To address the structural concerns about the model WHS Regulations, the 2018 National Review proposed (recommendation 1) to develop agreed criteria for the inclusion of Regulations and Codes to reduce complexity and improve clarity.[footnoteRef:326] [326:  M Boland, 2018 National Review, 2018, p. 29.] 

As part of this best practice review, it may be timely to consider whether greater clarity is needed regarding the purpose and scope of the model WHS Regulations and their intended practical application. In turn this could help ensure the Regulations are fit for purpose, responsive to emerging hazards, and aligned with contemporary work practices. 
Stakeholders are encouraged to reflect on these issues and consider how the model WHS Regulations can best support clarity, consistency, and effective risk management across diverse and evolving work environments.
Questions
18. Which aspects of the model WHS Regulations are working well, and which are not? What changes could improve them?
[bookmark: _Toc400562243]

7. [bookmark: _Toc1209248949][bookmark: _Toc497819938][bookmark: _Toc1183055859][bookmark: _Toc700516271][bookmark: _Toc207208963]Environmental scan 
This Chapter sets out the key social, economic, demographic, environmental and technological changes that have occurred since the model WHS laws were introduced. It also considers how key trends are impacting, and will continue to impact, WHS in the future. 
[bookmark: _Toc1545415615][bookmark: _Toc1373575338][bookmark: _Toc35747617][bookmark: _Toc1845132519][bookmark: _Toc207208964]7.1 Overview
Since the harmonisation of the model WHS laws, the nature of work has significantly transformed. Globalisation, rapid technological advancement, demographic shifts, and new business models are reshaping work. The COVID-19 pandemic further accelerated these changes, impacting how Australians live and work. In recognition of global shifts and the profound impact of health and safety on the quality of work across the world, the International Labour Organization in 2022 affirmed the right to a safe and healthy working environment as a fundamental principle.[footnoteRef:327] This has reinforced and put the focus on the importance of Australia maintaining a robust and adaptable regulation of work health and safety.  [327:  See International Labour Conference 110th Session, Resolution on the inclusion of a safe and healthy working environment in the ILO’s framework of fundamental principles and rights at work, International Labour Organisation (ILO), 2022, ILC.110/Record No.1C, p. 3. ] 

While early WHS frameworks focused on physical hazards, there is growing recognition of the management of psychosocial risks as critical to workplace safety. Broader social changes such as evolving workforce demographics and hybrid work models have also influenced how we view health and safety at work, reinforcing the need for a contemporary approach to managing risk.
There is also increasing acknowledgement of the need to better integrate gender considerations into WHS.[footnoteRef:328] Gender differences may result in varied exposure to physical and psychological risks.  For example, personal protective equipment (PPE) needs to account for distinct anatomical differences between women and men.[footnoteRef:329] Arguably the model WHS laws remain framed within a 1970s/1980s framework with a strong regulatory focus on high-risk industries dominated by male workers.  [328:  See, for example, ILO, The gender dimension: Integrating the gender perspective in OSH policies, ILO website, 2014, last accessed 12 August 2025; K Forssberg et al,’ Bringing in gender perspectives on systematic occupational safety and health management,’ Safety Science, 2022, 152, doi:10.1016/j.ssci.2022.105776. More broadly the issue of gender bias in laws, including WHS laws was identified in a 1995 article, though it may have been raised even earlier. See L Bennett, ‘Gender in the Labour Law and Occupational Health and Safety Law Curriculum,’ Legal Education Review, 1995, 6(2) 175-182, doi: 10.3316/ielapa.961110575.  
]  [329:  See ILO, Gender and Occupational Safety and Health, ILO website, last accessed 27 August 2025.] 

The harmonised WHS legislative framework itself has also evolved since its inception in 2011. In 2022 WA’s WHS laws, which are based on the model laws, commenced operation. This leaves VIC as the only jurisdiction not to implement the model. However, jurisdictions have increasingly introduced significant variations to their WHS legislation. These changes, often driven by major industrial incidents, emerging challenges and reviews of jurisdictional WHS laws, will be explored further below. It is also important to note the impact of changing political contexts on the ability to maintain harmonisation. As more jurisdictions independently amend their laws without national coordination, inconsistencies in WHS duties, obligations, and protections across the harmonised system are becoming more pronounced. This trend risks undermining the harmonisation objective. 
Overall, changes to the nature of work underscore the importance of reassessing what constitutes best practice in work health and safety regulation. It is both timely and necessary to consider how WHS policy and practice can adapt to emerging risks and challenges while maintaining best practice and a consistent harmonised approach. 
7.2 [bookmark: _Toc939769648][bookmark: _Toc403701809][bookmark: _Toc829833527][bookmark: _Toc867776664][bookmark: _Toc207208965]Ways of working are impacted by social, economic and cultural settings
The COVID-19 pandemic marked a turning point in how Australians work, accelerating the uptake of flexible, remote, and hybrid arrangements. By August 2023, 36% of workers were working from home.[footnoteRef:330]While these changes offer benefits such as increased job satisfaction and productivity, they may also introduce or exacerbate psychosocial risks like isolation and blurred work-life boundaries. Notably, the legislated right to disconnect was introduced in 2024 to respond to the increasing overlap between work and personal time.[footnoteRef:331]  [330:  Australian Bureau of Statistics (ABS), (August 2024) Working arrangements, ABS Website, last accessed 12 August 2025.  ]  [331:  Department of Employment and Workplace Relations (DEWR), Right to disconnect, Australian Government, 12 November 2024. ] 

As work moved beyond traditional settings, some organisations have turned to digital monitoring and surveillance technologies to manage a dispersed workforce.[footnoteRef:332] While these tools can help manage risks such as harassment in online environments, concerns are growing about the use of excessive monitoring and their impact on the psychosocial health and safety of workers.[footnoteRef:333] At the same time, the rise of sedentary, screen-based work has contributed to growing physical health risks, including musculoskeletal disorders, cardiovascular disease, and poor mental health.[footnoteRef:334]  [332:  House of Representatives Standing Committee on Employment, Education and Training, The Future of Work: Inquiry into Digital Transformation of Workplaces, Australian Government, 2025, p. 51-57]  [333:  House of Representatives Standing Committee on Employment, Education and Training, The Future of Work: Inquiry into Digital Transformation of Workplaces, p. 51-57. [Short Citation] ]  [334:  ABS, (2022) Physical activity, ABS website, last accessed 12 August 2025. ] 

Workplace diversity and inclusion is receiving more attention across public, academic, and professional discourse. This includes a growing recognition of the varied identities, perspectives and experiences that workers bring to the workplace, including those of neurodiverse people, people from culturally and linguistically diverse backgrounds, First Nations peoples, LGBTIQ+ communities, and workers with disabilities.[footnoteRef:335]. Awareness and consideration of intersectionality is also growing.[footnoteRef:336] The Diversity Council of Australia states that ‘intersectionality helps us understand how different systems of inequality, such as racism, sexism, ableism, ageism and classism, are interconnected and reinforce each other, limiting opportunities and influence for some to the benefit of others.’[footnoteRef:337] [335:  See, for example, Comcare, Latest Workplace Trends - Research Alert, Australian Government, June 2023, p. 13 and Comcare, Latest Workplace Trends - Research Alert, Australian Government, June 2024, p. 1-3 and 12-13. ]  [336:  See, for example, Workplace Gender Equality Agency, Gender equality and intersecting forms of diversity, Workplace Gender Equality Agency website, n.d. last accessed 12 August 2025.  ]  [337:  Diversity Council of Australia, Intersectionality is essential to meaningful inclusion. Here’s how to do it right, Diversity Council of Australia Website, 20 June 2025, last accessed 12 August 2025.] 

The model WHS legislative framework is principles based and designed to accommodate changing work practices. However, the regulatory framework may still be challenged in some areas and this review provides an opportunity to ensure it remains best practice. It is also essential to ensure that in practice, organisations understand their obligations and workers are aware of their rights as the nature of work continues to change. This includes an understanding of how to design work practices and systems that minimise risk and promote safe and healthy working environments. In addition, expanding our understanding of how work health and safety policies and practices affect different groups is critical to fostering consistent and supportive work environments with genuine worker consultation and participation at their core. 
7.3 [bookmark: _Toc620641581][bookmark: _Toc167109394][bookmark: _Toc474266288][bookmark: _Toc947356765][bookmark: _Toc207208966]Demographic and representation changes
1. Australia’s workforce now spans 5 generations.[footnoteRef:338] Longer life expectancy and changing economic needs has resulted in some older workers working longer before entering retirement.[footnoteRef:339] The impacts of this are more prevalent in certain industries. For example, the Agriculture, Forestry and Fishing industry has the oldest workforce with almost 30% of workers aged 60 years and over, compared to 11% across all industries.[footnoteRef:340] In the agricultural sector, the median age was 50 years old in 2021, 10 years older than the general Australian workforce.[footnoteRef:341] Industries with older workers, particularly those in physically demanding industries, face additional considerations in managing WHS risks, including increased vulnerability to physical and psychological hazards, such as fatigue, musculoskeletal strain and psychosocial risks such as age discrimination and isolation.  [338:  P Brough et al, ]  [339:  ABS (2022-23 financial year) Retirement and Retirement Intentions, ABS website, last accessed 12 August 2025.]  [340:  ABS (2022) 12 insights about work and study from the 2021 Census, ABS website, last accessed 12 August 2025.]  [341:  Department of Agriculture, Fisheries and Forestry, Snapshot of Australia’s Agricultural Workforce,  Australian Government, 2023, p. 5.] 

1. Labour shortages in key industries may result in an increase of migrant workers with culturally and linguistically diverse backgrounds. For example, the Healthcare and Social Assistance industry is experiencing workforce pressures and is listed on the Jobs and Skills Australia Occupation Shortage List.[footnoteRef:342] Over the last 20 years the industry has grown. Over 12 months from February 2024 to February 2025, the industry experienced the largest increase in trend employment, growing by 73,800.[footnoteRef:343] The latest data, released in 2024, shows that in 2021-22 15% of the Healthcare and social assistance industry were migrants, the highest of any industry.[footnoteRef:344] The key challenges culturally and linguistically diverse workers and migrant workers face include language and literacy barriers that may hinder understanding of work health and safety rights and obligations. There may also be a poor understanding of safe work practices and a reluctance to speak up. Continued focus is required on supporting and protecting workers that are vulnerable to risk of harm at the workplace.  [342:  Job and Skills Australia (JSA), Occupation Shortage List, Jobs and Skills Australia website, 2024, last accessed 12 August 2025. ]  [343:  JSA, Australian Labour Market Report for Migrants, Australian Government, April 2025, p. 1. ]  [344:  ABS (2021-22 financial year) Jobs in Australia, ABS website, accessed 12 August 2025.] 

Union representation in the workplace is also evolving, impacting the way workers’ interests are represented in the workplace. Overall union membership has declined since 1992 but recent growth, particularly among younger workers, has seen union density rise from 12.5% to 13.1%.[footnoteRef:345] [345:  ABS (August 2024) Trade union membership, ABS website, accessed 12 August 2025. .] 

The model WHS legislative framework contains clear requirements for worker consultation. Organisations must consult with workers and their representatives on all WHS matters. [footnoteRef:346] As work becomes more decentralised and complex, maintaining strong, inclusive mechanisms for consultation and representation are essential to ensuring the voices of workers are heard in contributing to a safer workplace.  [346:  model WHS Act, Pt 5 Div 2. Pt 7 para 118(1)(b)-(c), s 121. ] 

7.4 [bookmark: _Toc1627798474][bookmark: _Toc846734174][bookmark: _Toc910496268][bookmark: _Toc19051354][bookmark: _Toc207208967]Labour market changes and sector-specific challenges 
Australia’s labour market is undergoing a sustained shift toward service-based industries. Over the next decade, 3 sectors – Professional, Scientific and Technical Services, Healthcare and Social Assistance, and Education and Training – are expected to drive more than half of total employment growth.[footnoteRef:347] Growth in healthcare and social assistance reflects demographic trends and policy shifts towards empowerment models of care and support, including the National Disability Insurance Scheme (NDIS) rollout and aged care reforms.[footnoteRef:348] The industry is predominantly female, older than average, and includes many workers from culturally and linguistically diverse backgrounds.[footnoteRef:349] These workers face physical hazards like manual handling and complex psychosocial risks such as workplace violence, aggression, and high job demands. Insecure work arrangements, which are common in the sector, could potentially intensify these risks.[footnoteRef:350] Many care workers operate in non-traditional settings, such as private homes or community environments, where managing WHS risks is more challenging. Despite the elevated risk profile, WHS guidance and resources tailored to this sector remain limited. In contrast, industries like manufacturing and construction benefit from established WHS legislative frameworks and regulatory support. [347:  JSA, Employment Projections, JSA website, n.d, last accessed 13 August 2025; JSA, Emerging Roles Report, Australian Government, November 2024, p. 6. ]  [348:  For example, the share of people aged over 65 will rise to nearly 23% over the next 40 years. Prime Minister and Cabinet, Draft National Care and Support Economy Strategy 2023, Australian Government, 2023, p. 10]  [349:  For example, around 40% workers are born overseas, higher than the national average of 32%. National Skills Commission, Care Workforce Labour Market Study: Final Report, Australian Government, 30 September 2021, Pt 4. ]  [350:  The National Skill Commission’s Care Workforce Labour Market Study provides that casual and insecure work is widespread in the sector, with 28% of care and support workers employed casually, compared to 19% across the broader workforce.] 

The transition to a net zero economy is also accelerating growth in clean energy sectors, including green hydrogen, battery storage, and large-scale solar and wind. While these industries face familiar hazards like working at heights, there is a growing need for tailored guidance to manage risks in evolving contexts. This is reflected in the 2024 release of the Guide to managing the risks of rooftop solar installations.[footnoteRef:351] Clean energy workers will likely face hazards not yet addressed by existing WHS standards.   [351:  SWA, Guide to managing the risks of rooftop solar installation work, SWA website, 9 September 2025, last accessed 13 August 2025.] 

More broadly, as noted in the Australian WHS Strategy 2023-2033, climate change is likely to exacerbate existing hazards across new and emerging industries.[footnoteRef:352] Excessive heat, UV exposure and air pollution will challenge traditional approaches to risk management in some workplaces.  [352:  CSIRO State of the Climate, and National Hydrogen Roadmap - CSIRO, CSIRO website, last accessed 18 August 2025. Department for Energy Security and Net Zero (UK) Grid scale electrical energy storage systems: health and safety; JSA (Jobs and Skills Australia) (2024) Meeting the needs of the clean energy transformation] 

7.5 [bookmark: _Toc805385967][bookmark: _Toc1401939250][bookmark: _Toc483205333][bookmark: _Toc434867445][bookmark: _Toc207208968]Digital transformation of workplaces 
Digital technologies, including automation and artificial intelligence (AI), are increasingly being integrated into workplaces across Australia. The adoption of AI, in particular generative AI assistants among small and medium enterprises continues to grow with 40% of small and medium enterprises adopting AI for the December 2024 quarter, a 5% increase compared to the September 2024 quarter.[footnoteRef:353] [353:  Department of Industry Science and Resources (DSIR), AI Adoption Tracker, DISR website, 23 July 2025, last accessed 13 August 2025] 

Digital technologies such as robotics, drones, wearables, smart personal protective equipment (PPE), and environmental sensors can enhance operational efficiency and safety by performing hazardous or repetitive tasks and enabling real-time monitoring and predictive safety management. In particular, driverless and other sensory based advancements represent an opportunity to address vehicle-related incidents, the leading cause of work-related fatalities in Australia. Virtual and augmented reality are also transforming training and hazard identification processes.[footnoteRef:354] AI algorithms support predictive risk analysis, including identifying patterns related to workplace stress or harassment, and influencing task management.[footnoteRef:355] [354:  See, for example, CSIRO’s recent work to stimulate risk scenarios. CSIRO, Australian research safety to improve with a new virtual reality training offer [media release], Australian Government, 31 August 2022, last accessed 13 August 2025. ]  [355:  For example, Microsoft Viva Insights and Workday use AI to monitor employee engagement and flag potential risks related to overwork or disengagement.] 

Digital innovations offer significant potential to improve WHS outcomes through real-time risk detection and data-driven prevention strategies, with the possibility of eliminating some physical hazards entirely. However, they also introduce new risks and change the nature of existing ones. In particular, psychosocial risks may arise from increased surveillance, job deskilling, algorithmic bias, and intensified cognitive demands.[footnoteRef:356] Some workers can feel dehumanised by algorithm-driven decision-making, underscoring the importance of preserving human judgment and involving workers in the redesign of work practices. [356:  ILO, Revolutionizing health and safety: The role of AI and digitalization at work, 2025, p 5 and 12-13. ] 

Organisations will require support to identify, assess, and manage the evolving risks associated with digital technologies. Although the model WHS legislative framework is principles-based and designed to accommodate changing work practices, it will likely be tested by the pace and scale of digital transformation. Ongoing monitoring, research, and data collection are essential to understand long-term impacts, identify novel risks, and clarify WHS roles and responsibilities, particularly in cases where AI may contribute to safety breaches without direct human intent. Ongoing consultation with workers using these technologies will also help organisations better understand and manage the risks and impacts on its workforce. 
It is noted in the context of discussion AI that the Australian Government is currently exploring mandatory guardrails for high-risk AI systems and a regulatory framework for automated vehicles.[footnoteRef:357]  [357:  DSIR, Safe and Responsible AI in Australia; Proposals paper for introducing mandatory guardrails for AI in high-risk settings, Australian Government, September 2024, p 35. See also the Senate Select Committee on Adopting Artificial Intelligence (AI) Final Report, Parliament of Australia website, November 2024, last accessed 18 August 2025, Chapter 2, which has made a number of recommendations to support a shift towards mandatory regulatory framework of high-risk AI. NTC (National Transport Commission), Our previous work on the automated vehicle regulatory framework , NTC website, n.d., last accessed 18 August 2025.  ] 

7.6 [bookmark: _Toc1474541972][bookmark: _Toc54377366][bookmark: _Toc1878090572][bookmark: _Toc1453318710][bookmark: _Toc207208969]Non-standard work arrangements
The nature of work arrangements is evolving, along with the relationship between workers and organisations.[footnoteRef:358] While measurement of digital platform work in the gig economy is still developing,[footnoteRef:359] early data suggests continued growth in the number of individuals engaging in digital platform work and the frequency of their participation rate.[footnoteRef:360] Platform-based workers may be exposed to both physical and psychosocial risks when using the digital platforms to seek and organise work and in performing the task assigned to them.  [358:  ILO, Revolutionizing health and safety: The role of AI and digitalization at work, 2025, p 28.]  [359:  ABS (13 November 2023) Digital platform workers in Australia, ABS website, last accessed 18 August 2025. ]  [360: P Williams et al, Digital Platform Work in Australia: Findings from a 2023 national survey, QUT Centre for Decent Work and Industry and the University of Adelaide, 2024, p 6 and 10. ] 

Although the model WHS legislative framework is designed to apply to a broad range of work arrangements, the rise of task-based work highlights the need to ensure timely and clearly defined WHS roles and responsibilities. The object of the model WHS laws has always been to ensure that all workers, regardless of their employment arrangement, have the same work health and safety rights, and it is important that this object is achieved. Additionally, the model WHS Act requires strong, enforceable mechanisms for worker consultation and representation, and these need to be maintained, especially as we move away from traditional workplace structures.
7.7 [bookmark: _Toc1833995006][bookmark: _Toc1262866206][bookmark: _Toc934374769][bookmark: _Toc2047396526][bookmark: _Toc207208970]Spotlight on psychosocial hazards
As a result of the 2018 Review of the model WHS laws, the model WHS Regulations were amended in 2022 to include provisions for managing psychosocial risks, accompanied by model Codes of Practice.[footnoteRef:361] These amendments clarified duties and elevated awareness of the importance of addressing psychological health and safety in the workplace. As a result, organisations have increasingly adopted a risk management approach to prevent psychological injury. [361:  model Work Health and Safety Regulations 2011 (model WHS Regulations), Pt 3.2 Div 11 as amended by the model Work Health and Safety Legislation Amendment 2022, cl 23; SWA, Codes of Practice, SWA website, n.d. last accessed 18 August 2-25. ] 

More broadly, the Australian Human Rights Commission’s Respect@Work: National Inquiry into Sexual Harassment in Australian Workplaces (Respect@Work report)[footnoteRef:362] was a key catalyst for government action on gender-based violence and sexual harassment. The report led to the introduction of a positive duty under the Sex Discrimination Act 1984 (Cth) to eliminate workplace sexual harassment and other unlawful conduct.[footnoteRef:363] While WHS laws have always required organisations to manage harmful behaviour, it was historically given less focus than many other risks.[footnoteRef:364] Over the last few years, WHS regulators have taken steps to regulate harmful behaviours and specific codes of practice addressing sexual and gender-based harassment have been developed.[footnoteRef:365]  [362:  Commissioner K Jenkins, Respect@Work: National Inquiry into Sexual Harassment in Australian Workplaces, AHRC (Australian Human Rights Commission), 2020.]  [363:  AHRC, The Positive Duty in the Sex Discrimination Act,  AHRC website, n.d. last accessed 18 August 2025. ]  [364:  Relatedly, the Australian Government also introduced the Commonwealth Workplace Protection Orders Bill 2024 (Cth)  to establish a Workplace Protection Order Scheme to protect Commonwealth workers from violent and harmful behaviours from the public.]  [365:  SWA, model Code of Practice: Sexual and gender-based harassment, SWA website, 20 December 2023, last accessed 18 August 2025. ] 

Future considerations for the model WHS legislative framework include ensuring appropriate coverage of psychosocial hazards and understanding how new legislative requirements are being implemented across jurisdictions. As digital technology reshapes the workplace, it is influencing workers’ exposure to psychosocial risks.[footnoteRef:366]  [366:  ILO, Revolutionizing health and safety: The role of AI and digitalization at work, 2025, p 12-13. ] 

There is also ongoing conflation between individual wellbeing and resilience initiatives[footnoteRef:367] and systematic WHS risk management.[footnoteRef:368] This has potential to lead to fragmented approaches, shifting responsibility for psychosocial health and safety onto individual workers rather than addressing root causes of psychosocial hazards through improved work design. [367:  J Meister, The future of work is employee well-being, Forbes website, 4 August 2021, last accessed 18 August 2025.  ]  [368:  SWA, model Code of Practice: Managing Psychosocial Hazards at work, SWA website, 1 August 2022, last accessed 18 August 2025. ] 


	Questions
19. Do you have any comments on the issues raised in this section as they relate to best practice WHS laws and harmonisation going forward?





[bookmark: _Toc207208971]Appendix A: Object of the model WHS Act 
[bookmark: _Toc261422587][bookmark: _Toc151727697]	Object
	(1)	The main object of this Act is to provide for a balanced and nationally consistent framework to secure the health and safety of workers and workplaces by:
	(a)	protecting workers and other persons against harm to their health, safety and welfare through the elimination or minimisation of risks arising from work [or from specified types of substances or plant]; and
Note
See the jurisdictional note in the Appendix.
	(b)	providing for fair and effective workplace representation, consultation, co-operation and issue resolution in relation to work health and safety; and
	(c)	encouraging unions and employer organisations to take a constructive role in promoting improvements in work health and safety practices, and assisting persons conducting businesses or undertakings and workers to achieve a healthier and safer working environment; and
	(d)	promoting the provision of advice, information, education and training in relation to work health and safety; and
	(e)	securing compliance with this Act through effective and appropriate compliance and enforcement measures; and
	(f)	ensuring appropriate scrutiny and review of actions taken by persons exercising powers and performing functions under this Act; and
	(g)	providing a framework for continuous improvement and progressively higher standards of work health and safety; and
	(h)	maintaining and strengthening the national harmonisation of laws relating to work health and safety and to facilitate a consistent national approach to work health and safety in this jurisdiction.
	(2)	In furthering subsection (1)(a), regard must be had to the principle that workers and other persons should be given the highest level of protection against harm to their health, safety and welfare from hazards and risks arising from work [or from specified types of substances or plant] as is reasonably practicable.
Note
See the jurisdictional note in the Appendix.


[bookmark: _Toc205537750][bookmark: _Toc143747758][bookmark: _Toc207208972]Appendix B: Terms of Reference
[bookmark: _Toc202795152][bookmark: _Toc206075935][bookmark: _Toc206075996][bookmark: _Toc301971840][bookmark: _Toc207208973]Context
1.1 In September 2024, Work Health and Safety (WHS) ministers asked Safe Work Australia to prepare a proposal on how it would undertake a best practice review of the model WHS laws in the context of seeking to maintain a harmonised approach. 
1.2 This would involve examining alternative approaches used across jurisdictions that could be considered for adoption nationally.
1.3 The objective of a harmonised approach is to ensure workers across Australia have the same protections no matter where they work or what industry they work in and that the compliance and regulatory impact on employers is consistent and reduced for those with operations in more than one jurisdiction.
1.4 Safe Work Australia was established by the Safe Work Australia Act 2008 with primary responsibility to lead the development of policy to improve WHS and workers’ compensation arrangements across Australia. One of Safe Work Australia’s statutory functions is to develop, evaluate and, if necessary, revise a model WHS legislative framework for approval by WHS ministers for adoption as laws by the Commonwealth, the States and the Territories. 
1.5 Eight of the nine jurisdictions have implemented the model WHS laws. The Commonwealth, Australian Capital Territory, New South Wales, Northern Territory and Queensland implemented the model WHS laws on 1 January 2012; South Australia and Tasmania implemented the laws on 1 January 2013. Western Australia implemented the laws on 31 March 2022. Victoria has not implemented the model WHS laws in their jurisdiction. 
[bookmark: _Toc202795153][bookmark: _Toc206075936][bookmark: _Toc206075997][bookmark: _Toc581733484][bookmark: _Toc207208974]Scope of the review
2.1 Safe Work Australia will undertake a thematic review of the model laws by examining and making recommendations on whether the model WHS Act and model WHS Regulations incorporate a best practice approach that achieves the object of the model WHS Act (s3). 
2.2 The review will consider outcomes from other recent best practice reviews, including relevant recommendations from the: 
a) 2018 Review of the model WHS laws 
b) 2022 Review of the Work Health and Safety Act 2011 (Qld) 
c) 2022 Independent Review of SafeWork SA. 
2.3 The review will also consider provisions in the jurisdictional WHS Act and WHS Regulations (and equivalent Victorian OHS Act) that significantly depart from the model WHS Act and Regulations. The review will consider if these jurisdictional provisions best achieve the object of the model WHS Act and make recommendations on whether they should be incorporated into the model WHS laws. 
2.4 The review will also examine the process for jurisdictions to notify Safe Work Australia Members of proposed departures from the model WHS laws to:
a) determine if the process is operating as intended
b) ensure jurisdictions bring any proposed changes that deviate from the model WHS laws to Safe Work Australia Members, and
c) if required, make recommendations to improve the process.
2.5 The review will have regard to recent and ongoing work of the Safe Work Australia Agency, including theme specific reviews, which will support national best practice in making recommendations. 
2.6 The review will have regard to achieving a harmonised approach to the WHS legislative framework across all jurisdictions, while also allowing for jurisdictional discretion where appropriate, provided the agreed policy intent is met.
[bookmark: _Toc202795154][bookmark: _Toc206075937][bookmark: _Toc206075998][bookmark: _Toc2031734966][bookmark: _Toc207208975]Timing and process
3.1 Safe Work Australia will lead the review, engaging expert advice where required and establishing working group/s to assist with liaison across Safe Work Australia Member organisations. Safe Work Australia will work closely with and encourage participation by Safe Work Australia Members and all relevant stakeholders in the review. 
3.2 The review will also ensure engagement with interested parties, including through public and targeted consultation processes. 
3.3 The review will provide a written report including where relevant, recommendations for amendments to the model WHS Act and Regulations, for the consideration of WHS ministers and matters that may require further scoping and review. 
2.4 The review will commence in mid-2025, with a final report to WHS Ministers in mid-2026.

[bookmark: _Toc1265716119][bookmark: _Toc207208976]Appendix C: Summary of questions
[bookmark: _Toc459193309][bookmark: _Toc207208977]Chapter 1: Background 
1. Key Question 
1. Best practice achieves the object of the model WHS Act (s3). Within this context: 
1.  
· How do we maintain best practice in response to the changing nature of work and emerging risks? 
· How can harmonisation of WHS laws be strengthened and maintained across jurisdictions into the future? 
[bookmark: _Toc383634737][bookmark: _Toc207208978]Chapter 2: Summary of relevant reviews 
1. 1. Do you have any comments on the review or inquiry recommendations outlined in this chapter, or other reviews or inquiries that may be relevant to the model WHS laws?   
1. 2. Are there any recommendations from these reviews or inquiries that you believe should be adopted in the model WHS laws? Please explain why.   
[bookmark: _Toc1691307761][bookmark: _Toc207208979]Chapter 3: The harmonisation objective 
1. 3. Do you have any comments on compliance and enforcement provisions under the model WHS Act, including variations made by the jurisdictions?
1. 4. Do you have any views on how the model WHS laws interact with other work health and safety schemes?
1. 5. What can be done to strengthen and sustain harmonisation of WHS laws across Australia? Is there a better way to achieve this? 
[bookmark: _Toc1268099801][bookmark: _Toc207208980]Chapter 4: Variations to the model WHS Act 
1. 6. Do you have any comments on the general WHS duties under the model WHS Act, including variations made by jurisdictions? Are the variations best practice?  
1. 7. Do you have any comments on the consultation, representation and participation provisions under the model WHS Act, including variations made by jurisdictions? Are the variations best practice?  
1. 8. Do you have any comments on the right of entry provisions under the model WHS Act, including variations made by jurisdictions? Are the variations best practice?   
1. 9. Do you have any comments on the provisions relating to compliance, enforcement, or inspector powers and procedures in the model WHS Act, including variations made by jurisdictions? Are the variations best practice?  
1. 10. Do you have any comments on the provisions relating to legal proceedings in the model WHS Act, including variations made by jurisdictions? Are the variations best practice?  
1. 11. Do you have any comments on the offences, penalties and enforceable undertaking provisions in the model WHS Act, including variations made by jurisdictions? Are the variations best practice?   
1. 
1. 12. Do you have any comments on Codes of Practice, including variations made by jurisdictions? Are the variations best practice?   
[bookmark: _Toc839672891][bookmark: _Toc207208981]Chapter 5: Variations to the model WHS Regulations 
1. 13. Do you have any comments on the model WHS Regulations, including variations made by jurisdictions? Are the variations best practice?   
[bookmark: _Toc825876587][bookmark: _Toc207208982]Chapter 6: Broader consideration of the model WHS Regulations 
1. 14. Do you have any comments on the role of the model WHS Regulations? Should there be criteria guiding their content and structure? If so, what should this be? 
1. 15. Do you have any comments on the industries or work areas covered by the model WHS Regulations? Are these sufficient or are there gaps and if so, what are they? 
1. 16. Do you have any comments on the model WHS Regulations? Do they continue to reflect best practice? 
1. 17. Do you have any comments on the use of Australian Standards in the model WHS Regulations? 
1. 18. Which aspects of the model WHS Regulations are working well, and which are not? What changes could improve them?
[bookmark: _Toc854960473][bookmark: _Toc207208983]Chapter 7: Environmental scan 
1. 19. Do you have any comments on the issues raised in this section as they relate to best practice WHS laws and harmonisation going forward? 
1. 
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