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1 Executive Summary 
The NSW Minerals Council (NSWMC) welcomes the opportunity to contribute to the 2018 Review of 
the model Work Health and Safety laws (the Review). 

NSWMC represents the State’s mining industry. Work health and safety (WHS) is the number one 
priority of the minerals industry in this NSW. A risk based, aligned and consistent legislative framework 
is important to delivering practical WHS outcomes. 

While the model WHS laws go some way to achieving these outcomes, there remain a number of 
areas that could be amended to improve fairness, practicality and overall effectiveness of the laws. 

The NSW mining industry operates under a tripartite WHS model in partnership with Government and 
unions. From an industry perspective, this has historically worked well and created a respectful, open 
relationship among the stakeholders to deliver strong WHS outcomes. This model is driven through 
the Mine Safety Advisory Council (MSAC) which reports to the Minister for Resources.   

While this structure still exists, industry has observed a shift away from a collaborative approach 
towards a focussed compliance and enforcement regulatory model. This approach jeopardises the 
relationships developed through MSAC and can inadvertently shift the focus away from practically 
managing risk and proactively improving WHS performance.  

As such, NSWMC advocates for an outcomes based, collaborative regulatory approach that is not 
litigiously focussed.    

NSWMC encourages the review to consider the merits of this approach along with the following key 
areas of concern: 

 Industrial manslaughter provisions are unnecessary and, would not improve safety outcomes. 
The industrial manslaughter offences overlap with the “traditional” manslaughter offences, 
which remain available under existing criminal legislation. 

 Duties for compliance under the model WHS laws should be qualified by a standard of 
reasonableness to make them operationally practical. 

 The Causal Investigation policy is currently only provided through NSW specific policy and 
should be captured in the Model WHS laws. Industry has worked to drive the development of 
the Causal Investigation Policy that has been highly effective in sharing learnings in a rapid 
fashion. Two Causal Investigations have been conducted to date with learnings shared 
through reports published by the Resources Regulator. 

 The provisions in the Work Health and Safety Act 2012 (SA) for WHS entry permit holders to 
require the notification of a PCBU and the Regulator before affecting entry into the relevant 
workplace should be adopted. This would assist in rapidly addressing any potential WHS 
issues.  

 The Model WHS Act should prohibit the use of evidence of post incident measures in 
proceedings for an offence against the Model WHS Act.  

 Where an inspector has been given the ability to issue a notice, the inspector should have the 
equivalent power to vary or cancel that notice. 

 The Model WHS Act should be amended to strengthen the requirement for inspectors to give 
greater consideration to the risk of psychological harm to employees of PCBU’s, witnesses 
and other persons assisting in investigation processes.  
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This submission sets out NSWMC’s responses to the 2018 Review Discussion Paper. The submission 
has been framed around the themes and questions posed in the Discussion Paper. NSWMC 
welcomes ongoing engagement in the Review.  
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2 Recommendations 

The legislative framework 

1. The Codes of Practice should not be automatically admissible as is currently provided for under 
sub-section 275(2) of the Model WHS Act; this should be a matter for the Court. 

2. There should be a requirement for Codes of Practice to be updated at regular intervals. 

3. The fundamental concepts of ‘hazards’ and ‘risks’ should be defined within the Model WHS Act 

4. The regulator should give due consideration to whether the current approach to identifying 
hazards and assessing risks is apt to deal with the issue of psychological health. 

5. There should be greater opportunity for harmonisation and rationalisation between the Model 
WHS Act and industry-specific legislation. 

6. Industry-specific work health and safety regimes for industries spanning multiple jurisdictions 
should be nationally consistent. 

7. To the extent that any inconsistency arises between the Model WHS Laws and any industry-
specific legislation, the Review should give consideration to the prevailing requirements. 

8. All duties applicable to duty-holders pursuant to the Model WHS Act should be qualified by a 
test of reasonableness or reasonable practicability. 

9. Consideration should be given to whether it would be appropriate to adopt a ‘so far as is 
reasonably practicable’ qualification in relation to the duty to notify of notifiable incidents under 
section 38 of the Model WHS Act, and to clarify that the duty to immediately notify the regulator 
of notifiable incidents under sub-section 38(1) does not prevent any action to rescue or assist 
an injured person or to make the site safe. 

10. The scope of an inspector’s powers should be limited so as to facilitate reasonable searches for 
information, evidence and documents that are relevant to a particular incident, whilst limiting the 
potential for onerous requests for information, evidence and documents that are not directly 
relevant. 

11. It will be imperative for the Model WHS Act to respond to emerging risks to health and safety 
arising from disruptive technologies and new business models. 

12. There is scope and opportunity for the Model WHS Act to deal with safety issues arising from 
the global supply chain. In particular, the Model WHS Act should empower and encourage 
regulators to hold to account the original designers and manufacturers of plant, substances or 
structures. 

Duties of care 

13. The phrase ‘person conducting a business or undertaking’ should be simplified to ‘business or 
undertaking’. 

14. Understanding of and compliance with the officer’s duty of care under the Model WHS Act 
would be enhanced by inserting a note or example to clarify what will constitute ‘reasonable 
steps’ for the purposes of section 27(5) of the Model WHS Act. 

15. The scope of each element of the duty for officers to exercise due diligence set out in sub-
sections 27(5)(a)-(f) of the Model WHS Act should be limited and clarified, to support 
compliance. 

16. The industrial manslaughter offence should not be supported. 
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Consultation, representation and participation 

17. Understanding of and compliance with the obligation of duty-holders to consult, co-operate and 
co-ordinate activities with other duty-holders under section 46 of the Model WHS Act could be 
improved by including legislative guidance on how to comply with those duties. 

18. To the extent that industry-specific regimes interact with the Model WHS Act, consider whether 
it is appropriate to include in the Model WHS Act a requirement for duty-holders under 
interfacing safety regimes to consult, co-operate and co-ordinate activities. 

19. The Model WHS Act should express with greater clarity that the duty to consult workers can be 
satisfied notwithstanding that agreement is not reached on a particular issue. 

20. Greater clarity and guidance should be provided in relation to the duty under section 51 of the 
Model WHS Act, and the operation of and reliance on agreements made between PCBUs and 
workers in relation to the number and composition of work groups. 

21. The HSR power to direct that unsafe work cease is not necessary as the Model WHS Act 
provides other effective avenues which can be exercised by workers and HSRs to resolve WHS 
issues. 

22. The power of an HSR to issue provisional improvement notices is not necessary, given that the 
regulator is best placed to deal with enforcement and resolution of safety issues. 

23. A higher standard should be included in the threshold test for WHS entry permit holders to 
exercise the power to enter a workplace under section 117 of the Model WHS Act by amending 
section 117 to refer to a ‘reasonable belief’, rather than a ‘reasonable suspicion’.  

Alternatively, permit holders would be assisted in the proper exercise of their powers of entry by 
further clarification in the Model WHS Act as to what will constitute a factual basis, or material or 
materials with probative value, sufficient to create in the mind of a reasonable person a 
suspicion that a person conducting a business or undertaking has contravened, or is 
contravening, the Model WHS Act. 

24. WHS entry permit holders should be required to notify a PCBU and the regulator at the earliest 
opportunity on forming a suspicion (or belief) as to a contravention of the Model WHS Act, and 
before affecting entry into the relevant workplace. 

25. Consideration should be given to whether the Model WHS Act should incorporate a notice 
requirement equivalent to that contained within section 117 of the Work Health and Safety Act 
2012 (SA). 

26. The current drafting of the Model WHS Act does not provide sufficient clarity with regard to the 
exceptions to the notice requirement at clause 117(5). The legislation should expressly deal 
with circumstances where these exceptions can arise, including defining an ‘urgent case’ and 
incorporating guidance (by way of a note or example) as to when notice will defeat the purpose 
of an entry. 

Compliance and enforcement 

27. The power to vary or cancel a notice as provided in section 207 of the Model WHS Act should 
be delegated to an inspector. 

28. The power for inspectors to issue penalty notices under section 243 of the Work Health and 
Safety Act 2011 (NSW) should not be included in the Model WHS Act. 

29. In relation to the issuing of notices, further clarity should be provided in the Model WHS Act to 
prescribe the form and manner in which an inspector confirms that a notice issued under the 
Model WHS Act has been complied with and is no longer in effect. The form of this confirmation 
should be prescribed in the Model WHS Act. 
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30. The Model WHS Act should establish clearer duties for inspectors which reflect expected 
standards of behaviour, accompanied by exposure to direct personal penalties for failure to 
meet those standards.   

31. Consideration should be given to including specific legislation relating to the exercise of 
coercive information gathering powers taking into account: 

 whether information is otherwise available; 

 whether information is necessary and relevant to the investigation; 

 whether it is appropriate to require a person to attend an interview in circumstances where it 
may be possible to provide the relevant questions to that person in writing; and 

 time and cost implications to responding to a notice or request. 

32. The Model WHS Act should be amended to strengthen the requirement for inspectors to give 
greater consideration to the risk of psychological harm to a PCBU (where this is an individual), 
representatives of a PCBU, witnesses and other persons seeking to assist throughout the 
investigation process.  

33. The Model WHS Act should be amended to incorporate broader safeguards for confidential and 
commercially sensitive information obtained pursuant to an inspector’s powers, and to introduce 
offences relating to the misuse of such information and/or documents obtained under 
compulsion. 

34. In relation to the power of inspectors to obtain information and evidence under compulsion, the 
Model WHS Act should incorporate an inclusive list of reasons that will constitute a reasonable 
excuse to refuse or fail to comply with a requirement under section 171 of the Model WHS Act.  
These should include (but not be limited to): 

 refusal or failure to comply due to the need to seek legal advice specifically in relation to the 
requirement;  

 where compliance with the requirement gives rise to a risk to psychological health and 
wellbeing of a person involved in performing the requirements of the notice; and  

 where the requirement under section 171 is manifestly unreasonable, including but not 
limited to reasons relating to the scope and relevance of information or documents required 
to be produced and the time for compliance with the requirement.  

35. Legislative complaint mechanisms should be introduced which would facilitate the escalation 
and resolution of incidents where inspectors’ conduct creates significant adverse health 
outcomes for individuals assisting them with inquiries, or whose conduct amounts to an abuse 
of statutory powers. 

36. An equivalent protection against self-incrimination should be incorporated into the Model WHS 
Act as included in section 172 of the Work Health and Safety Act 2012 (SA) and section 154 of 
the Occupational Health and Safety Act 2004 (Vic). 

37. Alternatively, consideration should be given to the ways in which the derivative use immunity 
provision set out within section 172(2)(c) of the Work Health and Safety Act 2011 (Cth) could be 
extended to all workers across all State and Territory jurisdictions. 

38. In relation to notifiable incidents, PCBUs would benefit from greater clarity and guidance around 
the materiality thresholds for ‘dangerous incidents’ (as defined within section 37 of the Model 
WHS Act) that will trigger the requirement to notify the regulator.  

39. The regulator should provide greater clarity around whether the requirement to notify the 
regulator of an incident applies in relation to the injury or death of a worker which arises as a 
result of psychological health issues (including where the death occurs at or away from the 
workplace). 
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40. The Model WHS Act should clarify the ‘details’ the regulator can require a PCBU to provide 
when an incident is notified in accordance with section 38 of the Model WHS Act. 

41. There is an opportunity as part of the current review of the Model WHS Act to codify an 
approach that meets the objective of the NSW Causal Investigation Policy within the Model 
WHS Act. 

42. Evidence of post-incident measures should not be admissible in prosecutions, on the basis that 
relevant proof of a contravention must pertain to the circumstances arising prior to and at the 
time of the incident. 

Prosecutions and legal proceedings 

43. In light of research findings that workplace injuries and fatalities are decreasing in Australia, 
there is nothing to warrant the imposition of higher penalties in respect of offences under the 
Model WHS Act. 

44. The power of the regulator to commence proceedings for an offence against the Model WHS 
Act should be removed and this function should sit entirely with the Department of Public 
Prosecution. 

45. Indemnity costs should be recoverable for misconceived or unsuccessful prosecutions.  

46. The adoption of a prescribed form of disclosure certificate which would confirm that the 
Prosecutor’s duty of disclosure has been satisfied prior to filing a prosecution is recommended. 

47. Mining operators in New South Wales are required to pay a levy to the regulator, with those 
funds being used to fund prosecution proceedings.  It is inappropriate for industry to fund 
(whether directly or indirectly) prosecutions.   

48. The introduction of sentencing guidelines is not necessary. The judiciary is well-equipped to 
determine the appropriate quantum of penalties on a case-by-case basis. 
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3 The legislative framework 

3.1 The model WHS laws 

3.1.1 Question 1: What are your views on the effectiveness of the three-tiered approach - 
model WHS Act supported by model WHS Regulations and model WHS Codes - to 
achieve the object of the model WHS laws? 

It is preferable for the work health and safety (WHS) framework in Australia to be modelled on a two-
tiered approach, with primacy given to the Model WHS Act and Model WHS Regulations. Additionally, 
the Model WHS Act should be amended to exclude the admissibility of approved Codes of Practice in 
proceedings.  

The 2018 Review Discussion Paper acknowledges that Codes of Practice are outcomes-based, and 
are intended to be broadly applicable to organisations of all sizes and operating in all industries. By 
way of example, the Model Code of Practice ‘How to manage work health and safety risks’ has been 
developed to provide guidance to all persons who have duties to manage risks to health and safety 
under the applicable WHS legislation in a particular jurisdiction. This will capture all PCBUs regardless 
of the nature of their operations and the risks and hazards arising from those operations. 

The approved Codes of Practice do provide useful guidance. Further, it is appropriate that Courts 
have discretion to have regard to approved Codes of Practice as a part of the existing body of 
knowledge in relation to a particular hazard or risk and to rely upon a Code in determining what is 
reasonably practicable in the circumstances in which the Code relates (as per sub-sections 275(3)(a)-
(b) of the Model WHS Act). However, the Codes should not be automatically admissible as is currently 
provided for under sub-section 275(2) of the Model WHS Act; this should be a matter for the Court.  

The Model WHS Act provides that a person may introduce evidence of compliance with the Model 
WHS Act in a manner which is different from an approved Code of Practice, provided that the 
alternative results in a WHS standard that is equivalent to or higher than that required by the relevant 
Code of Practice. However, this improperly focusses the Regulator’s (and a Court’s) attention on 
broad-based Codes of Practice which may have limited practical application to the nature of specific 
hazards and risks arising in the course of a particular PCBU’s operations or undertakings. The Model 
WHS Act should be amended to remove the automatic status of Codes of Practice as evidentiary 
instruments, and the ordinary rules of evidence should apply in relation to Codes of Practice so that 
the relevance and authority of a Code to a particular case should be considered in the context of each 
case. 

However, in the event that the reviewer disagrees with this approach, it is important to continue to 
allow approved Codes of Practice to be equally admissible as evidence of both compliance or non-
compliance with a duty under the Model WHS Act (as is currently provided for in section 275(2) of the 
Model WHS Act).  

Any amendment to reflect the position stated above should also flow through to the application of, and 
prominence given to, Codes of Practice by the Regulator in its ‘day to day’ administration of the 
legislation. A direction included in an improvement notice may refer to a Code of Practice and may 
offer the person to whom it is issued a choice of ways in which to remedy the contravention. In 
practice however, the content of Codes of Practice tend to be imposed on duty-holders as though they 
were legislative requirements, and regardless of the duty-holder submitting that it is able to evidence 
compliance - albeit in a different manner but that provides the equivalent or higher standard of work 
health and safety.       

There should also be a requirement for Codes of Practice to be updated at regular intervals.  
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on ‘reasonableness’ (whether positioned as a qualification or defence) should universally apply to all 
duties applicable to individual duty holders.   

Whilst some of the substantive duties set out in the Model WHS Act incorporate the qualification, ‘so 
far as is reasonably practicable’, the use of this qualification across all duties set out in the current 
Model WHS Act is inconsistent. By way of example, each element of the primary duty of care (at sub-
sections 19(1)-(5)) includes the qualification. However each of the further duties of PCBUs set out at 
sections 22 to 26 of the Model WHS Act contain some qualified and some unqualified elements. 
Taking the example of the further duties of PCBUs that design plant, substances or structures, the 
duties to ensure that the plant, substance or structure is designed to be without risks to health and 
safety (sub-section 22(2)) and to give current relevant information to persons carrying out certain 
activities (sub-section 22(5)) include the qualification. However, the duties to arrange appropriate 
testing etc (sub-section 22(3)) and to give adequate information to each person to whom the PCBU 
provides the plant, substance or structure (sub-section 22(4)) are not qualified. There are similar 
unqualified duties placed on PCBUs that manufacture, import or supply plant, substances or structures 
(refer to sub-sections 23(3)-(4), 24(3)-(4) and 25(3)-(4) of the Model WHS Act).  

Another example is the duty to notify the regulator of notifiable incidents under section 38 of the Model 
WHS Act. In particular, the duty under section 38(1) requires the PCBU to ensure that the regulator is 
notified immediately after the PCBU becomes aware that a notifiable incident has occurred. This duty 
is not qualified in any way and is a strict liability offence, and carries a maximum penalty of $10,000 in 
the case of an individual and $50,000 in the case of a body corporate. By comparison, the duty to 
preserve an incident site under section 39 of the Model WHS Act contains the qualification of ‘so far as 
is reasonably practicable’, and also expressly confirms (at sub-section 39(3)), that the duty does not 
prevent any action to assist an injured person, remove a deceased person, and/or to make the site 
safe. Consideration should be given to whether it would be appropriate to adopt a similar qualification 
in relation to the duty to notify of notifiable incidents, and to clarify that the duty to immediately notify 
the regulator of notifiable incidents under sub-section 38(1) does not prevent any action to rescue or 
assist an injured person or to make the site safe.  

Standardising incident notification requirements more generally would also allow organisations which 
span multiple jurisdictions and operations (for example, mining companies which also have port, rail, 
airports and other aspects of their operations subject to different work health and safety legislative 
requirements) to better streamline this process. 

To the extent that the qualifications applicable to duties prescribed pursuant to other industry-specific 
safety legislation are inconsistent with the Model WHS Act, consideration should be given to 
harmonisation of those provisions. By way of example, the Queensland Coal Mining Safety and Health 
Act 1999 incorporates the concepts of ‘an acceptable level of risk’ and a level of risk from operations 
that is ‘as low as reasonably achievable’. These concepts are not adopted within the mainstream WHS 
legislation or harmonised mining safety legislation, thus creating an additional compliance cost for 
mine operators operating in multiple jurisdictions. Harmonisation within the Model WHS Act, and 
between the Model WHS Act and other industry-specific safety legislation, in terms of qualifications 
and/or defences applicable to statutory duties, will assist in ensuring that statutory duties are 
practically achievable. 

A further difficulty arises in so far as a business or undertaking’s operations may be regulated by 
multiple safety regimes. By way of example, mine operators will typically be subject to various safety 
regimes including but not limited to legislation and regulations relating to radiation control, explosives, 
and rail and road transport. With this in mind, the Review should consider all opportunities to 
harmonise and rationalise the Model WHS Act and Model WHS Regulations as against industry-
specific safety regimes, and between interfacing industry-specific regimes. Development and variation 
to industry-specific safety regimes should involve robust consultation across industry groups. 
Nationally consistent legislative and regulatory frameworks will allow businesses and undertakings to 
maximise the resources available to practically improve WHS outcomes.  
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5.5 Workplace entry by WHS entry permit holders 

5.5.1 Question 24: Have you any comments on the effectiveness of the provisions for 
WHS entry by WHS entry permit holders to support the object of the model WHS 
laws? 

Threshold test for right of entry to inquire into contraventions  

The Model WHS Act should incorporate a higher standard into the threshold test for WHS entry permit 
holders to exercise the power to enter a workplace under section 117 of the Model WHS Act, and 
section 117 should be amended to refer to a ‘reasonable belief’, rather than a ‘reasonable suspicion’. 
WHS entry permit holders fulfil a critical function within the Model WHS Act in identifying potential risks 
to health and safety of workers arising from contraventions of the Model WHS Act, and assisting with 
securing compliance with the Model WHS Act. The value and importance of this function has been 
recognised in a long line of authorities acknowledging that the power to enter a workplace to inquire 
into contraventions of applicable WHS legislation is a discrete and critical limitation on the right of 
property owners to prevent against trespass onto their premises.  

Notwithstanding the above, the current requirement under section 117(2) of the Model WHS Act that 
the WHS entry permit holder must reasonably suspect a contravention prior to entering a workplace 
does not sufficiently safeguard against potential misuse of an entry permit. Improper entry to a 
workplace can cause significant disruption to the operations of a business or undertaking, and is to be 
strongly discouraged. As such, it is necessary and appropriate for WHS entry permit holders to be 
held to a higher standard in exercising those powers of entry. There is authority for the proposition that 
a ‘reasonable suspicion’ is a lower standard than a ‘reasonable belief’. In light of this, it is appropriate 
that WHS entry permit holders be permitted to enter a workplace to inquire into a potential 
contravention of the Model WHS Act only where a reasonable person in the same circumstances and 
with the same knowledge and information as the permit holder would reasonably believe that a 
contravention of the Model WHS Laws has occurred or is occurring.  

Alternatively, permit holders would be assisted in the proper exercise of their powers of entry by 
further clarification in the Model WHS Act as to what will constitute a factual basis, or material or 
materials with probative value, sufficient to create in the mind of a reasonable person a suspicion that 
a person conducting a business or undertaking has contravened, or is contravening, the Model WHS 
Act, thereby enlivening the power of entry under section 117 of the Model WHS Act.  

Notice and notification of exercise of entry rights 

WHS entry permit holders should be required to notify a PCBU and the regulator at the earliest 
opportunity on forming a suspicion (or belief) as to a contravention of the Model WHS Act, and before 
affecting entry into the relevant workplace. In this respect, section 117 of the Work Health and Safety 
Act 2012 (SA) incorporates a requirement for a WHS entry permit holder to consider whether it is 
reasonably practicable to notify the SA regulator of a proposed entry to inquire into a suspected 
contravention of that Act, and to provide the regulator with an opportunity to attend. Further, where an 
entry permit holder enters a workplace unaccompanied by an inspector, the permit holder is required 
to produce a report to the regulator on the outcome of the inquiries. This requirement appears to 
support the objects of the Model WHS Act as it is an effective and appropriate compliance and 
enforcement measure which ensures that the regulator is promptly notified of potential WHS incidents 
or concerns, and facilitates appropriate scrutiny and review of the exercise of powers of entry by entry-
permit holders.  

Model WHS Act should incorporate a notice requirement equivalent to that contained within section 
117 of the Work Health and Safety Act 2012 (SA). In this regard, consideration should be given to 
whether it would be preferable for the language of any equivalent provision in the Model WHS Act to 
require a WHS entry permit holder to give consideration to what is ‘reasonable’ or ‘reasonable in the 
circumstances’, on the basis that the use of the phrase ‘reasonably practicable’ in section 117(3) of 
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6.2 Inspectors’ powers and functions 

6.2.1 Question 26: Have you any comments on the effectiveness, sufficiency and 
appropriateness of the functions and powers provided to inspectors in the model 
WHS Act to ensure compliance with the model WHS legislation? 

Overall, there is a strong need to introduce a prescribed ethical framework to govern how inspectors 
are to exercise both their specific statutory powers, and more generally, their discretion, in a manner 
that is consistent with the objects of the Model WHS Act.  

The persons eligible for appointment as an inspector pursuant to the Model WHS Act includes public 
servants, employees of public authorities and statutory office holders. Appointees to the role of 
inspector under the Model WHS Act are entrusted by the Government and the community to 
undertake important work on their behalf, and it is of vital importance to maintain public confidence in 
the way inspectors fulfil their duties and exercise their statutory authority in furtherance of 
progressively higher safety outcomes across all industries. As such, the Model WHS Act should 
establish clear standards of conduct expected of safety inspectors. There is scope within the Review 
to consider the appropriateness of statutory duties to reflect community expectations as to inspectors’ 
standards of behaviour, together with direct exposure personal penalties for inspectors who fail to 
meet those standards.  

It is appropriate for expectations as to the standards of behaviour which inspectors are required to 
meet to be directly addressed within the legislation under which inspectors can be held to account. 
The legislation provides that inspectors are required to comply with any conditions specified in their 
instrument of appointment, and with any general or specific directions issued by the regulator (see 
sections 161 and 162 of the Model WHS Act). Additionally, section 182 of the Model WHS Act requires 
an inspector to take all reasonable steps to ensure that the inspector (and any assistant) causes as 
little inconvenience, detriment and damage as is practicable. However, no penalties apply to 
inspectors in relation to the misuse or improper exercise of their statutory powers pursuant to Parts 9 
and 10 of the Model WHS Act. Further, the Model WHS Act does not provide any guidance as to what 
will constitute ‘reasonable steps’, or what kinds of inconvenience, detriment and damage are covered, 
for the purpose of the obligation under section 182. A person may make a claim under section 184 of 
the Model WHS Act for compensation in respect of any loss or expense arising from the exercise or 
purported exercise of an inspector’s powers. However, this applies only in relation to the exercise of 
powers relating to entry. Given that any compensation so granted is from the State, with no direct 
personal exposure for the relevant inspector, this is not an effective measure to ensure appropriate 
compliance and enforcement action. The Model WHS Act should establish clearer duties for 
inspectors which reflect expected standards of behaviour, accompanied by exposure to direct 
personal penalties for failure to meet those standards.   

In particular, the Model WHS Act should incorporate clearer and more precise guidelines (including a 
requirement for mandatory inspector training) in relation to the exercise of coercive information 
gathering powers. Consideration should be given to the appropriateness of specific legislation relating 
to the exercise of coercive information gathering powers taking into account: 

• whether information is otherwise available; 

• whether information is necessary and relevant to the investigation (refer to comments under 
Question 7 above in this regard); 

• whether it is appropriate to require a person to attend an interview in circumstances where it 
may be possible to provide the relevant questions to that person in writing; and  

• time and cost implications to responding to a notice or request. 

The Model WHS Act should be amended to strengthen the requirement for inspectors to give greater 
consideration to the risk of psychological harm to a PCBU (where this is an individual), representatives 
of a PCBU, witnesses and other persons seeking to assist throughout the investigation process.  


















