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Background

7. Since 2014, data collected by the SDA via extensive surveying of over 30,000 workers
has provided the union with a direct insight into the key Workplace Health and Safety

(WHS) issues workers themselves have identified as impacting on them at work.

8. The quantitative data, summarised in Table 1 and Table 2 on the following pages, has
help informed the SDA's approach to health and safety issues in retail and fast food

and subsequently its responses to this Review.

9. Over 50% of retail workers reported that workload was an issue impacting their
workplace between 2014 - 2016, see Table 1. Workload issues were also a significant
issue for fast food workers and have featured in the top 5 reported issues since 2014,
See Table 2.

10. The significant number of respondents who reported they had experienced
‘customer abuse and violence’ (CAV) since 2015 led the SDA to conduct an online
survey ‘Customer violence and abuse in Retail and Fast Food' ('SDA CAV survey’) of
6,358 retail and fast food workers in 2017. > The data and experiences shared by
workers in this survey provide further evidence of a serious workplace health and

safety issue that the SDA submits the Model Laws Review must consider.

11. The SDA submission to the AHRC Supporting Working Parents: Pregnancy and Return
to Work National Review submission included 194 case studies and examples from
SDA members documenting their experiences of being pregnant at work, taking
parental leave and retuming to work, or trying to retumn to work, after their parental
leave ® The case studies provide cogent evidence of the discrimination these women
faced by their employers in relation to their health and safety while pregnant or after

retuming to work after giving birth.

5 Shop Distributive and Allied Employees’ Association, Customer violence and abuse in Retail and Fast
Food, 31 January 2017, SurveyMonkey, https://www.surveymonkey net/results/SM-CVNKLLIG/.
 Above n 2.



Table 1- Retail & Fast Food data trends 2014 - 2016

RETAIL & FAST FOOD 2014 2015 2016
Total responses 6754 6752 5712

. ) Extremely important - Extremely important -
Rate importance of health and safety 84.78% 86.88%
Awareness of issues affecting workplace.
(change to awareness of issues adversely
affecting workplace in 2016) *
Bullying 31.40% 34.15% 28.43%
Slips, trips and falls 36.00% 36.60% 2749%
Cuts and Abrasions 3460% 42.40% 33.15%
Chemicals 13.10% 15.92% 12.60%
Workload/Rostering (change to 5 5 5
Workload 2015,2016) * 5240% 35:51% 47.96%
Manual handling 37.60% 4162% 33.29%
Heat and Cold 4150% 4813% 43.80%
Traffic management 24.70% 27.46% 20.13%
Poor treatment of ill and injured 2360% 2555% 2175%
workers
Bums - 14.02% 12.55%
Poor treatment of pregnant workers - 7.89% 6.89%
Experienced customer violence or abuse in ) i AR
last 12 months
Had war_k related injury (change to last 12 — 20% 19.17%
months in 2015, 2016)
Health & safety training since induction 77.40% 73.38% 77.28%
Participation in evacuation/fire drill in last 12 b1 G 58.35%

months

Age group, largest group between under 17 and
65+

18-25 year olds
26.38%

18-25 year olds
27.93%

Female/Male

62% Female, 34% Male

66.64% Female, 30.95%
Male




Table 2 - Fast food data trends 2014 - 2016

FAST FOOD

2015

2016

Total responses

290

474

Rate importance of health and safety

Extremely important - 83.57

Extremely important - 81.03%

Awareness of issues affecting workplace. (change to awareness
of issues adversely affecting workplace in 2016) *

Bullying 1517% 24.83%
Slips, trips and falls 31.14% 37.25%
Cuts and Abrasions 40.83% 46.34%
Chemicals 11.07% 26.89%
Workload/Rostering (change to Workload 2015,2016) * 22.22% 31.92%
Manual handling 2561% 31.26%
Heat and Cold 33.56% 41.15%
Traffic management 24.82% 27.56%
Poor treatment of ill and injured workers 11.15% 21.06%
Bumns 45.64% 55.56%
Poor treatment of pregnant workers 10.62% 10.62%
Experienced customer violence or abuse in last 12 months 35.94% 4853%
Had work related injury (change to last 12 months in 2015, 2016) 19.86% 28.95%
Health & safety training since induction 65.26% 67.11%
Participation in evacuation/fire drill in last 12 months 30.18% 28.00%

Age group, largest group between under 17 and 65+

18-25 year olds 60.93%

18-25 year olds 58.37%

Female/Male

58.74% Female, 38.81% Male

58% Female, 41.11% Male




Question 1:  What are your views on the effectiveness of the three-tiered approach -
model WHS Act supported by model WHS Regulations and model WHS Codes - to

achieve the object of the model WHS laws?

12. The SDA support ACTU comments in relation to the model WHS Regulations

however notes that improvements should be made strengthen the Regulations to

provide better protections for workers and improve compliance overall.

Question 2: Have you any comments on whether the model WHS Regulations

adequately support the object of the model WHS Act?

13

14.

The SDA supports the three-tiered approach to achieve the object of the model WHS

laws.

The SDA endorses the use of Codes of Practice (Codes) rather than guidance material,
to ensure the model framework operates to protect workers, and not as an ‘opt in’
model on a discretionary basis. The development of Codes requires a rigorous and
consultative process when compared with guidance materials.” The SDA supports the
ACTU submission that compliance with a Code should be mandated under the Model
Laws, with a caveat that a duty of care is not discharged by a PCBU solely by

compliance with a Code.

Recommendation 1

15.

The SDA recommends the development of existing, amended or new
Regulations supported by new Codes and/or upgrades to existing guidance

material to Codes for the following:

a) Reproductive health, pregnancy, breastfeeding, return to work after giving
birth

b) Work-related psychological health and safety

c) Occupational violence

d) Working in heat (upgrade guidance material)

e) Protection of worker's private health information

Model Work Health and Safety Bill 2016 pt 14 div 2.



Question 3:  Have you any comments on whether the model WHS Codes adequately
support the object of the model WHS Act?

Question 4. Have you any comments on whether the current framework strikes the

right balance between the model WHS Act, model WHS Regulations and model Codes

to ensure that they work together effectively to deliver WHS outcomes?

16.

The Discussion Paper noted the 2014 COAG review which examined the use of model
Codes and recommended that national guidance material be the preferred format.

The SDA's experience is that guidance material is not routinely utilised by employers.

Working in heat

17

18.

15:

Working in heat is a key issue for retail workers. SDA member surveys over the past 3
years have identified heat and cold/thermal comfort consistently in the primary issues
impacting retail workers nationally. Even with the recent publication of new the
‘Managing the risks of working in heat - Guidance material’ by Safe Work Australia,
the SDA experience is that there is a greater focus by PCBU on customer comfort in
stores, rather than assessing and controlling the risk working in heat presents to

workers.

Overall, of those PCBU that do have a heat policy, the SDA finds they are often of a
poor standard. PCBU generally have a very limited understanding of the risks to
workers associated with heat/cold and thermal comfort issues. Effective training in
relation to risks of working in heat rarely occurs. The consequences of poor policy,
and the limited understanding that PCBU have of this issue means that it is widely
under-reported by workers in retail and fast food. Unsafe exposure to heat/cold, is

normalised in retail, particularly in large, warehouse style format stores.

PCBU must consider workers at a greater risk of heat exposure, including pregnant
workers and workers managing chronic health conditions including diabetes. Cost,
budget and management discretion are often cited as impediments to the necessary
control measures being put into place to address heat risk in particular. The model

Act states that cost should only be taken into account if it is grossly disproportionate












Recommendation 2

30. The SDA recommends to control risks in a workplace, particularly in relation
excessive workload, heat, bullying and customer abuse and violence, the
obligation of a PCBU to conduct a risk assessment must be stated expressly in
the model Act, with requirements on how to meet this obligation set out in a

Regulation.

Recommendation 3

31. The SDA recommends the bullying guidance is upgraded and included as part of
a new Code addressing psychosocial risks and hazards, with clear links to a new
provision in the model Act stipulating the PCBU’s obligation to conduct risk

assessments.

Recommendation 4

32. The SDA recommends the working in heat guidance material is upgraded and
included as part of a new Code with clear links to a new provision in the Model
Act and stipulating the PCBU obligation to conduct risk assessments. It should
be clear that cost is the least important factor when considering whether

controls are reasonably practicable.

Question 5:  Have you any comments on the effectiveness of the model WHS laws in

supporting the management of risks to psychological health in the workplace?

33. The current framework fails to adequately protect workers from psychological injuries
and illnesses and is failing in its objective to protect the health and safety of workers.
The model WHS laws must be amended to be effective in supporting the
management of risks to psychological health in the workplace. Psychosocial hazards
including excessive workload, bullying and customer abuse and violence are systemic
issues in parts of retail and fast food which is having a detrimental impact of the health

of workers in these industries.



Excessive workload

34. . The SDA's 2015 Workload survey (‘SDA Workload survey’) of 5,432, predominately

female, retail, fast food and warehouse workers found the following:

Over 70% of respondents reported experiencing an impact on their health
and safety that they believed was a consequence of their workload in the last
12 months.

Workers identified health and safety consequences they were aware of that
are assoclated with excessive workload, with neck and/or back pain, high
stress levels, anxiety and loss of motivation reported by over 50% of all
respondents as impacting on them directly.

Over 47.77% of respondents advised the issue occurred on a weekly basis, with

22% reporting it as a daily occurrence.

35. The following are extracts from the free text comments from the SDA Workload

survey which illustrate the range of negative impacts an excessive workload has on

the health and safety of workers:

continual shortage of staff has all staff in my workplace feel a very low morale as we cannot see
light at end of tunnel any longer especially in last 12 months.
8/26/2015 5:34 PM

Staff are worried about the impact this has on their health now and the future.
8/26/2015 12:01 AM

Due to working in a confined space (refrigeration) | am lifting over and above my reach. Also
due to other departments not having enough staff I am moving loads that are not mine. This
leads to aggresion between departments and infighting.

8/23/2015 4:28 PM

I've since started anti depressant and anxiety medication, but this is still only managed with a
manageable workload
8/19/2015 10:02 PM

Iam currently on compo with severe back problems cause of this exact problem!!l!
8/19/2015 7:13 PM

I take pain killers so that | can work as needed. Every shift | finish in pain (back, feet, knee and
hands) We feel serarated from leadership team. Dehydrated. Some shifts it can be 5 hours before
I get the time to allow for a drink or toilet break

8/19/2015 5:38 PM

1 have been told to curb my reactions many times. i have cned at work several times including
in front of management. i have also got into several aggressive arguments with management. i
believe they think i am difficult so i try to be quiet now. i react a lot less than i used to because

all i get s lip service and bullsh*t.

8/13/2015 12:26 AM









38. Under s 19 (3) (c) of the model Act PCBU must the provide and maintain ‘a safe system
of work'. The failure of PCBU to conduct risk assessments to identify ‘unsafe systems
of work frequently leads to operational decisions that disregard the deleterious impact

excessive workload is having on their workers' health and safety.

39. Excessive workload presents risk of significant psychological and physical injuries and

must addressed by model WHS laws directly.

Customer abuse and violence/Occupational violence

40. Customer abuse and violence (CAV) is having an enormous impact on both the
physical and perhaps more significantly the psychological health of workers. The SDA
has done extensive work on this issue over the past 3 years including the launch of
the union’s public ‘No One Deserves A Serve’ campaign.’® The SDA recently hosted
an industry roundtable to initiate an industry wide response, from employer
associations, employers, regulators and other key stakeholders, to tackle this issue.'
There is broad consensus across industry that CAV is underreported as a WHS issue.
The SDA believes it is likely that there will be an upward trend in relation to reporting

of incidents in retail and fast food as people become more aware of this problem.

41 The SDA CAV survey data has been provided to major organisations/PCBU in retail
and fast food industry and some Regulators to provide a deeper insight into the extent
of the problem. While CAV encompasses a range of abusive and violent behaviour
including bullying, sexual harassment and assault, indicators of the impact on the

psychological health of workers are the prevalence of the following behaviour:

e 88.14% have been subjected to verbal abuse in the last 12 months and
24.35% say it happens every week.
e 33.54% said they had felt threatened by a customer 1-2 times in the last

12 months

Shop Distributive and Allied Employees’ Association, ‘No One Deserves a Serve’ — SDA launches major
national campaign to stop abuse of retail and fast food workers this Christmas’ (Media Release, 1712, 14
December 2017).

Shop Distributive and Allied Employees” Association, ‘Retail and fast food workers union hosts
roundtable to tackle customer abuse epidemic (Media Release, 1803, 14 March 2018).






threatened — ‘waiting for you when you finish’ - Sick day following incident I had the next
day off 'sick” as I was too terrified they would come in again.

Female

18-25  Retail

Impact - Had to stop work as store went in to lock  2)A angry and possible drug
fuelled woman returned through drive thru after an issue with her order and was
abusing/shouting at my manager. My (heavily pregnant) manager did her best at ignoring the
woman whilst continuing her job. The woman started screaming loudly and then grabbed her
by the threat/shirt and held her. My manager screamed out of terror and tried to fight her off of
her. Other workers needed to be involved as well as authorities. This woman stalked the store
for hours and we had to go on lockdown.

Male
18-25  Fast food

Had to go and take a breaklt started by me asking this man if He wanted bags or not and he
replied rudely, He started yelling at me and I didn't know if he was joking or what then [
realised he was being abusive towards me and when I handed back the change to him I
accidentally dropped it and he yelled slammed his hands down on the checkout and made me
pick them up and he was also carrying on saying stuff towards me. the man behind him told
him off for me and at the end I was shocked and shaken up [ had to go off take a break
Female

17 and under

Retail

Customer abuse or violence that was sexual in nature trapped in toilet’
i left work and couldn't go back

my doctor stopped me from going to work

Female

46-55 Retail

1 have been suffering anxiety and depression since and | am seeing a a psychologist at my
expence

Female
36-45  Retail

43. This Review needs to recognise that occupational violence is a significant problem

across a range of industries and is directly impacting on workers’ health and safety.

Recommendation 5

44, The SDA recommends that the obligation of a PCBU to conduct a risk assessment

must be stated expressly in the Model Act.

Recommendation 6

45. A new Regulation should be developed in relation to work-related psychological
health and safety expressly stating that the requirements a PCBU must meet to

provide a safe system of work in relation to psychological health and safety.



Recommendation 7

46. The SDA supports the work SWA has done in drafting new guidance material -
‘Work-related psychological health and safety: A systematic approach to
meeting your duties’. However, this guidance material should be upgraded to a
Code.

47 The Code should also consider the gendered aspect to occupational violence
particularly given that affected workers in retail, fast food and other industry

sectors are predominately women.

Question 6: Have you any comments on the relationship between the model WHS laws
and industry specific and hazard specific safety legislation (particularly where safety

provisions are included in legislation which has other purposes)?
Question 7: Have you any comments on the extraterritorial operation of the WHS laws?

Question 8: Have you any comments on the effectiveness of the model WHS laws in
providing an appropriate and clear boundary between general public health and safety

protections and specific health and safety protections that are connected to work?

Question 9:  Are there any remaining, emerging or re-emerging work health and safety

hazards or risks that are not effectively covered by the model WHS legislation?

48. The key issues that are directly impacting on SDA members and are not effectively
covered by the legislation include:
e Reproductive health, pregnancy, breastfeeding women and women retuming to
the workplace after giving birth
e Protection of private health information
e Occupational violence - customer abuse and violence, gendered violence

e Excessive workload

Reproductive health, pregnancy, breastfeeding women and women returning to the workplace
after giving birth



49, Australia’'s model WHS laws do not specifically address the WHS issues and hazards
associated with reproductive health, pregnancy, breastfeeding women and women
returning to the workplace after giving birth. The general duty of care under the Model
Act requires the PCBU to actively consider the health and safety risks in their
workplace, including the risks of working when pregnant.'” However, there is no
specific reference in the Model Act Regulations, the relevant Codes or guidance
material which address the specific and unigue hazards and risk factors associated
with reproductive health, pregnancy, breastfeeding and women retuming to work

after birth.

50. The SDA continues to see members adversely affected by employers’ failure to
consider workplace hazards and systems of work for pregnant women and women

returning to work after giving birth '®

51. The ‘Australian Human Rights Commission Supporting Working Parents: Pregnancy
and Return to Work National Review — Report 2014 ((AHRC Report 2014') confirmed
the Model Laws framework is ineffective at protecting pregnant workers and workers
returning to work after pregnancy with prevalence data reported in the Mother Survey
indicating of that 27% mothers who reported experiencing discrimination in the
workplace during pregnancy, nearly half (48%) reported discrimination related to their

health and safety.*”

52. The AHRC recommendation in relation to introducing a national Code, which
supports the proposed Regulation, should be adopted as part of the Model Laws
review to ensure the Model Laws provide adequate protection for workers in relation

to reproductive health, pregnancy, and return to work after birth.

53. The AHRC Report 2014 made the following recommendation:
Increase understanding of legal requirements to not discriminate on the basis of pregnancy and return to

work including by:

® developing guidance material for employers in relation to thelr legal obligations and in

relation to the work, health and safety needs or requirements of pregnant employees,

*" Model Work Health and Safety Bill 2016 pp.

“ Shop Distributive and Allied Employees’ Association, above n 9, 50-59.

19 Australian Human Rights Commission, Supporting Working Parents: Pregnancy and Return to Work National
Report, June 2014




employees undergoing IVF and employees retuming to work after miscariage or
childbirth (including employees who are breastfeeding). This guidance material should
be developed with a view to introducing a ‘code of practice’ to have effect under Work

Health and Safety laws in every jurisdiction#°
Recommendation 8

54. Anew Regulation be inserted into the model Act which requires PCBU to identify,
undertake risk assessments and control any risks to the reproductive health of
workers, pregnant workers, workers who have recently given birth or who are
breast feeding. This should be accompanied by a requirement that any risk

assessment undertaken will be done in consultation with the worker affected.
Recommendation 9

55. A Code supporting this Regulation should address the specific workplace health
and safety hazards and risks around reproductive health, pregnancy,
breastfeeding mothers and mothers returning to the workplace. It should
provide information on the reproductive hazards associated with manual tasks,
night work, biological agents, and provision of appropriate facilities in the
workplace, work equipment, personal protective equipment and health
surveillance. The Code should also highlight and raise awareness of existing

industrial and anti-discrimination legislation.
Recommendation 10

56. The following Codes should also be amended to include specific reference to
the risks associated with reproductive health, pregnancy, breastfeeding and
returning to work after birth;

a) Hazardous manual tasks

b) Work health and safety consultation, cooperation and coordination
¢c) Managing risks of hazardous chemicals in the workplace

d) How to manage workplace health and safety risks

e) Managing work environment and facilities

f) Guide for preventing and responding to workplace bullying

Protection of private health information

57. The SDA is increasingly concemed about the lack of prescriptions under the model

WHS laws in relation to the protection of workers' private health information

Ibid 10.






employer to access the information/attend appointments/provide additional medical

certification.

64. The SDA’s view is that a Regulation must be developed to ensure that there are

sufficient protections for employees in relation to personal health information and

information about their private life. At present there is little an employee can do

without obtaining assistance from an advocate, like the SDA if their privacy is not

respected.

Recommendation 11

65. The SDA recommends the development of Regulations, supported by a Code

that deals with the handling of workers’ personal and private health information
by a PCBU including:

limiting the collection of workers private health information

providing information to workers about their rights in relation to the
protection of their private health information

providing notice to workers about the potential collection, use and
disclosure of private health information

keeping private health information accurate, complete and up-to-date
keeping private health information secure

providing access for a worker to their private health information
mandating that PCBUs and third parties must not be present during
workers private medical appointments/medical consultations with their

treating practitioners.

Customer abuse and violence

66. Customer abuse and violence is impacting on both the physical and

psychological health of workers. While this submission has already addressed

the risks to retail and fast food worker psychological health, the headline data from

the 2017 SDA CAV survey shows that this issue is not limited in this regard. CAV is

widespread and systemic, effecting workers' physical and psychological health.

67. Key facts about CAV experienced by retail and fast food workers from the SDA CAV

survey:






‘T have had customers throw products at me when being simple things such as a product is out
of stock. I've had my face spat on, slapped across the face and had one person throw a swing to
punch me and miss (I dodged it). it becomes second nature to have to know how to defend

yourself, even when you're just selling groceries and providing an everyday service,
‘Once a team member was held up with a syringe.”

" The customers swear at you when they don't get their way.”

T have been spat at. [ have had a hot roast chicken and a bag of salad thrown at me.”

Tve had a man run at me carrying a sword while [ was changing promotional boards, mistaking
me for another person. I've had a young male rush to punch me in the face after I refused to sell
alcohol to he and his friends. I've had a group of young boys harass customers, staff and myself
by throwing rotten fruit at us. I've been spat on during a theft incident. I've had people threaten

to harm myself and my staff after we've refused service due to intoxication.

I was punched in the amrm by a woman who wanted a dress to be cheaper and pushed into a

tiled wall where I hit my head and received a concussion by a customer who I caught shoplifting.
Have had mentholated spirits tipped onto counter and he tried to light it

repeatedly punched while protecting a 6month old baby from two customers fighting over the
top of the trolley she was sitting in one of them was her mother baby did not get hit or hurt in
any way myself and a male team member wore most of the hits | covered the baby and he tried
to cover me had objects thrown at me leaving large bruises verbal insults about me and my

family

Recommendation 12

69. The SDA recommends a new Regulation be developed which stipulates that a
PCBU is required to identify, undertake risk assessments and control any risks

related to occupational violence, including customer abuse and violence.

70. The SDA recommends that the proposed new Regulation be supported by a

standalone Code dealing with Occupational Violence.

Question 10: Have you any comments on the sufficiency of the definition of PCBU to
ensure that the primary duty of care continues to be responsive to changes in the nature

of work and work relationships?
























Recommendation 13

98. The SDA recommends the following incidents should be included under the
notifiable incident provisions as a ‘serious’ or ‘dangerous’ incident in Part 3 of the
model Act:

e Assault including serious threats, such as threats to life or grievous bodily
harm, which create a risk of serious injury or illness
e Direct exposure to body fluids/exposure to e.g. saliva, blood

e Suicide or attempts at suicide by a worker

99. Note, the limitations with the current notifiable incidents provision mean that a range
of serious psychological injuries are not picked up because they do not require

immediate treatment as an inpatient.

Recommendation 14

100. The SDA recommends Regulations stipulate the right for workers to have
direct access to incident reporting systems, regardless of whether the incident is
defined as notifiable” or ‘dangerous’ under the model Act, and be provided with

a copy of any incident report directly affecting them.

Question 31: Have you any comments on the effectiveness of the National Compliance
and Enforcement Policy in supporting the object of the model WHS Act?

Question 32: Have you any comments in relation to your experience of the exercise of
inspector’s powers since the introduction of the model WHS laws within the context of
applying the graduated compliance and enforcement principle?

Question 33: Have you any comments on the effectiveness of the penalties in the model
WHS Act as a deterrent to poor health and safety practices?

Question 34: Have you any comments on the processes and procedures relating to legal
proceedings for offences under the model WHS laws?

Question 35: Have you any comments on the value of implementing sentencing
guidelines for work health and safety offenders?

Question 36: Have you any comments on the effectiveness of the provisions relating to
enforceable undertakings in supporting the objectives of the model WHS laws?

Question 37: Have you any comments on the availability of insurance products which
cover the cost of work health and safety penalties?





