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FORWARD

This submission hopes to shine a light on the many difficulties faced by families directly
affected by a workplace death. The document presents a view that is drawn from personal
experiences as well as from 12 years of advocacy as founder of VOID. My son was in his first

year of his apprenticeship when he was pulled into a horizontal boring machine in June 2004.

| created VOID in May 2006 in order to establish a voice on the topic of workplace death.
Today we have approximately 50 active members. Our primary concerns have mostly

reflected on investigative processes and procedural justice.

Justice itself has been a contentious and continual source of frustration. The idea that
people, during a highly distressing time, are forced to deal with complex legal issues without

the support they need to allow them to make informed decisions, remains an issue today.

It is important to note that our members come from diverse backgrounds with equally varied
political views. This submission does not endorse any one political theory. Our position is
based on how the Work Health and Safety Act 2012 (SA) [WHSA] is perceived as compared

with legal realities and outcomes.

This document focuses mainly on discussions about the serious effects to failed safety when
the outcome is a fatality and more specifically, how the system deals with those directly

impacted by the fatality.

We apologise in advance as this submission may not adhere to the terms of reference. We
hope the reviewer and the board understands the legitimacy of the diversion and respects

the content on its merit.

Best Regards

Andrea Madeley
Founder - VOID
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INTRODUCTION

This submission is framed around a broad reflection of issues facing families who have lost a
loved one in a workplace incident. It is partly reflective and in part research based —in the
hope that it might help explain why in 2018, the families of those killed at work are still

dealing with similar problems that were being aired in 2006.

For those of us who have experienced this process, it is both confronting and complex. At a
time, people are already amid great sorrow, the ‘system’ can not only increase the challenge,
it may cause further psychological harm. Even families with a strong support base are
vulnerable. They are expected to grasp legally complex, often without the resources to seek

advice to ensure their rights are protected.

There would be few families that would deny the most important way forward must be by
prevention. Asimportant as that is, we should not ignore those who are already dealing with
the system and those who will tomorrow. What we are asking for here is a voice. We need
to ensure the politics that dictate this area of law does not forget those who have already
been delivered this ‘life sentence’. This submission will call for measures of support for

families so that they may come through their tragic ordeal without that ‘added’ trauma.

We also want to begin discussions about how we currently characterise breaches of work
health and safety. There is uncertainty surrounding the question as to whether breaches of
the law are really a ‘crime’. We question why those who stand accused of causing death are
afforded the greatest legal protections while the same system of justice makes no attempt to

protect the innocent parties.

There is also a discussion on the current push for industrial manslaughter — something we
whole heartedly support but also, urge caution if the issue of ‘enforcement’ is not first
addressed. We argue that any law designed to ‘send a message’ risks becoming another

token measure — a ‘symbolic gesture’, that will ultimately cheat justice.

The powerlessness of this journey, undertaken by almost 200 families each year, is
breathtaking. Itis no longer acceptable to sheet off responsibilities to the bureaucrat, hoping
the department manages to achieve an acceptable outcome in a timely and considered
manner. The current system has been shown to be unreliable in that management,

structural and staffing changes deliver inconsistencies.
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We are asking to be properly considered — in consultation. In other words, we believe those
most personally affected by a workplace death deserve to be a part of the collaboration
process. This is really the highest priority of this submission and it underpins every word

from there on.

TERMS OF REFERENCE

The information and views set down here broadly reflect the issues that arise as a direct
result of the operation of safety legislation for a class of people who are external to the
workplace and its controls. They are generally the immediate family members of a worker
who has died. They may or may not be the direct next of kin. They may or may not have be
financially dependent on the worker’s income. Nevertheless, they are all utterly reliant on
the laws that regulate safety and they are vulnerable to the harm that these laws inflict in

their administration.

It is for those reasons that this submission will need to project broadly and beyond the

parameters of the terms.
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FOCUS: FAMILY

THE MISSING VOICES

There are some strong voices around work health and safety and the prevention of
workplace fatalities. The subject is normally manipulated by two formidable driving forces
with equally strong and competing political interests. This describes the push-pull evolution
of safety laws throughout our history. The trade unions, who pushed in favour of more
regulation to protect the worker and the business lobbyists, who pulled back in favour of less

regulation, in the name of business and economic prosperity.

They are of course closely aligned to the major divisions in the Australian political system.
They make up the left and right side of our democratic system of government; albeit not as

clearly defined today as it once was.

While this submission is not really concerned with these political forces, they are still relevant
to this discussion because of their enormous influences in the hotly contested political zone

of industrial relations. It is relevant because decisions here capture all —intentionally or not.

THE IMPACT OF A DEATH AT WORK

Each year in Australia, nearly 200 families will be added to the ranks of those struggling to
come to terms with the effects of a workplace death. While there have been groups like
VOID pushing the establishment to acknowledge these struggles, it was not until 2012 that
we saw a genuine targeted approach toward research. The project was undertaken by
Sydney University in order to identify a wide range of circumstances that affect families

impacted by a workplace death.

Research and policy on occupational health and safety have
understandably focused on workers as the direct victims of workplace
hazards. However, serious illness, injury, or death at work also has
cascading psychological, social, and economic effects on victims’
families and close friends. These effects have been neglected by

researchers and policymakers.?

! Lynda R Matthews et al, 'Traumatic Death At Work: Consequences for Surviving Families' (2012)
42(4) International Journal of Health Services, 647, 647.
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The research was extensive and covered a wide range of important issues. It identified and
was able to separate the effects of a workplace death to that of other types of traumatic loss.
It recognised the trauma associated with workplace fatalities. One article assessed the
immediate and latent consequences of individual experiences.? Another looked at the
institutional response and its human impact.? There was also a review of the coronial
process and how that was able to meet the needs of family members.* Finally, there was a

report with recommendations that might improve support for families.®

Groups like VOID rarely deal with grief. People generally look for us because they feel
helpless. A workplace death is rarely a peaceful end to a life. They are almost always
catastrophic with significant physical trauma — in other words, they are haunting events.
Also, for many of our families, there is eventually the realisation that their struggle is getting

harder, rather than easing, as time goes on.

There are many issues that can present problems. Sometimes just obtaining a death
certificate to deal with pressing financial issues can present enormous hurdles, due to the
involvement of peripheral administrations. The same can be said for superannuation claims.
One of the most frustrating challenges is access to information about how their loved one

died. We have even had families deal with missing body parts — more than once.

Families tend to place a great deal of faith in the investigative process, which can, and does
often linger for years. These investigations represent the first step in many that begin to
impact on their emotional wellbeing. These are not just people that are finding it hard to
manage their grief. The above research has provided clear literary support to the effect. We

know that people already in a fragile emotional state following a workplace death, are

2 |bid.

3 Lynda R. Matthews et al, 'The Adequacy of Institutional Responses to Death at Work: Experiences of
Surviving Families' (2012) 6(01) International Journal of Disability Management, 37.

4 Lynda R Matthews et al, 'Bereaved Families and the Coronial Response to Traumatic Workplace
Fatalities: Organizational Perspectives' (2016) 40(3) Death Studies, 191.

5 Lynda Matthews et al, 'Death at Work: Improving Support for Families' (Consultation Report
University of Sydney- Work and Health Research Team, August 2016).
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already vulnerable and at risk of being further subjected to varying amounts of psychological

harm — caused by the administrations of procedural justice.®

We submit that this it is not an acceptable outcome for our families. It is inexcusable for
justice itself to subject innocent parties to added distress. We believe it is time we
considered ways to structure a better response so that an appropriate and independent

support mechanism for families” can move to help them from day one.

SUPPORT GROUPS

Today, we understand better the role non-government organisations play in supporting a
community and its people through difficulties. The data provided by the Sydney University
research confirms the important role these support groups have played in helping families

affected by a workplace death in Australia.’

Locally and in recent years, SafeWork SA engaged specific staff to work as liaison officers.
VOID has always supported such initiatives because these roles are vital in providing a
compassionate contact for families with the department. However, we do not and never
have considered such roles as being an adequate substitute for independent support. The
reason for this is the regulator must operate without bias, whereas support groups exist to

provide support to their members, just as the business associations support the employer.

The ability to access families in a timely manner has always been problematic. While it is
true that today groups like VOID can utilise modern approaches by way of closed networks

on social media, our scope to provide help remains limited.

Another important point to make is that groups like ours are often formed and managed by

people who are themselves, under a considerable pressure.

From a personal perspective as the founder of VOID, it was difficult to know where to find
help to structure the group without a personal background in NGOs. We believe the

longevity of support groups will be depend on a high level of autonomy.

6 Matthews et al (2012) above n 3.

7 Matthews et al (2016) above n 5, 20.
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As already mentioned, the effectiveness of any support provided will depend on a timely
access to families. It is often not until a family member runs into difficulties that they come
looking for help. Typically, this will happen after some time of frustrated dealings with either
legal representation or one of the organisational processes. With better timed advice, some

of these problems could be avoided.

RECOMMENDATIONS

INDEPENDENT STRUCTURE AND FUNDING

This submission proposes discussions at a national level to better advance NGO support. We
envisage a national body with representatives from each active jurisdiction to develop a
consistent approach to service delivery. This might require a funding model at both state
and national level — most importantly, any funding must have autonomous underpinnings.
This national body should also be represented in the tripartite representation that discusses

issues relating to the WHSA and compensation matters.

Autonomy is vital because support groups should be free to act in the best interest of the
family without fear of financial retaliation. It is for this reason we propose that those who
create the problem should contribute to its solution by way of a substantial levy paid from
the imposed fines or infringement notice. This could provide a valuable income stream

without burdening the taxpayer.

INDEPENDENT LEGAL ADVICE

This submission also proposes that families be provided with wholly independent legal
assistance at the outset via the support groups. That is to say, they should provide two
important support functions; emotional and legal. We propose the family is provided with an

advocate during the various stages of procedural justice.

An advocate should act in the interest of the family to ensure they are provided with the
relevant facts surrounding the cause of death and how the case is progressing. The advocate
might operate as a conduit between all parties and also to provide help in other services such

as compensation, common law rights, death certificates and superannuation claims etc.
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PROCEDURAL JUSTICE

JUSTICE

What is wrong with the way our system of justice operates that makes it so difficult for

families who have lost a loved one to feel they have felt justice was done?

We know today, those who administer safety laws seldom contemplate how those laws will
affect those impacted by them,® and more the point, ‘the key question is why the process
continues to give them little recognition’.® This lack of ‘recognition’ has resulted in too many

coming away feeling that justice failed them and their loved one.

The legal complexities are a hindrance. People need to grasp the ‘artificial person’ of a
company persona and that this fake person has many of the same legal rights of a real
person. We are dealing here with a unique kind of ‘person’ that has its own set of rules —
almost chameleon-like in its ability to change its shape or de-register and re-emerge under a

new persona.

This is just the start of what the average family needs to get its head around. Remembering,
all the while, they are already being challenged by an enormous and heart-breaking

disruption in their lives.

JUSTICE DENIED

We are not here to argue that safety laws are ineffective. The statistical data does tend to

10 What is not clear is

indicate that workplace deaths have been declining for many years.
what portion of those declining numbers are relevant to regulatory controls and to what
level the changing workplace has influenced those numbers — such as manufacturing and

related industries.

8 Matthews et al (2012) above n 3.

9 Lynda R. Matthews et al, 'Investigation and Prosecution Following Workplace Fatalities: Responding
To the Needs of Families' (2014) 25(2) The Economic and Labour Relations Review, 253, 266.

10 Creative Commons, 'Comparison of Work Health and Safety and Workers' Compensation Schemes in
Australia and New Zealand' (Report No 18, Safe Work Australia, 14 May 2018); Commonwealth
Government, 'An Inquiry Into Occupational Health and Safety- Version 2' (Report No 47, Industry
Commission, 11 September 1995).
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In any event, this submission is not looking to take a specific position on that question
because it would detract from the catastrophic consequences that a family must deal with.
The focus for us here is to question the regulatory regime and why it is that people feel so

cheated by the response by the cannons of justice.

We return to political interests here. The regulator is a statutory body under political
controls. There is not an Attorney-General in Australia that is independent of all political
influence. When there is an injustice, perceived or real, there appears to be no real avenue

of redress.

Perhaps the criminal justice system was always going to be inept at delivering a fair outcome
where one party is not a real person. We do acknowledge that the judicial process was
developed to deliver just outcomes to those accused of crime, more so than it was to
safeguard a victim. Once upon a time, the family of a negligent employer may have had
some recourse by way of the civil justice system, however today that area of law has been
desecrated. Much of these civil rights were taken away due to the cries of an ailing
insurance industry some years ago. Worth noting, in 2017 that same industry boasted profits

of $4 billion dollars in Australia.**

An example of this is the prohibition to an action in breach of statutory duty under the model
WHSA.2? This is coupled with a compensation scheme that also restrains the right to a
common law claim of negligence. As an example, there is no right for an immediate family
member to bring an action where a company’s negligence has caused psychological harm
under South Australia’s compensation scheme. Effectively, taking away one of the few civil

remedies a non-financially dependent family member may have had.

We are not downplaying the importance of criminal sanctions because we recognise the
limitations of civil justice as a standalone remedy. The most important being the ‘private’

nature of civil law as compared with the public status of criminal law. This tends to allow the

11 McMullan Conway Communications Pty Ltd, Industry Logs Almost $4 Billion in Profit (Updated 13
November 2017), InsuranceNEWS.com.au, <http://www.insurancenews.com.au/local/industry-logs-
almost-4-billion-in-profit>.

12 Work Health and Safety Act 2012 (SA), s 267(1).
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cashed-up litigant to control reputational damage by private settlement and expressed gag

orders. Not ideal — but better than no rights at all.

RECOMMENDATION

COMMON LAW RIGHT

This submission is in strong support of opening full common law rights to those
psychologically injured by a workplace death. This is likely well beyond the scope of this
submission, but it remains a vital goal in casting a wider net so that negligent employers are
accountable for their acts or omissions. This is especially important where the state opts not

to prosecute because it provides a means to bringing accountability to the table.

In South Australia, several pieces of legislation would need to be amended to achieve such an

objective.

BREACH STATUTORY DUTY (BSD)

We propose a review of s 267 of the model WHSA and its limitations on the right of redress.
This would be especially important where the state decides not to go ahead with a

prosecution although we believe they should operate in unison.

A claim in a BSD is a different beast to that of common law negligence. The court in
Pasqualotto v Pasqualotto [2011] VSC 550 confirms that a BSD action need not make out a
case of negligence.* One assumes the strict liability risk based offence with supporting

breaches in regulations can be used to support the claim.'*

The question of whether or not a statute has been breached lies at
the heart of the BSD workplace action. It also provides one of the
primary advantages of the action for plaintiffs, in comparison to the
law of negligence. If a statute imposes absolute liability, then the
demonstration that the statute has been breached (so long as the
other criteria are satisfied) frees the plaintiff from the need to prove

exactly how the defendant was careless.

13 See also McDonald v National Grid Electricity Transmission plc [2015] All ER 257.

1 Ann Apps and Neil Foster, 'The Neglected Tort: Breach of Statutory Duty and Workplace Injuries
Under the Model Work Health and Safety Law' (2015) 28(1) Australian Journal of Labour Law, 57.
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Our view would be that such claims should be restricted to immediate family whose relationship with
the deceased worker complies with Australian case law.
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INDUSTRIAL MANSLAUGHTER

We expect there will be no shortage of submissions supporting a mandate for industrial

manslaughter.

This submission hopes to raise some points worthy of consideration inside this debate. At
the outset, we whole heartedly agree that the laws that govern safety are not adequate in
making negligent employers accountable. Where we differ is in what the best path forward
in finding ‘accountability’ might be, without hurting families who may come to rely on the

justice system tomorrow.

The reason that we urge caution here is because Australia has a long history of symbolic laws.
These declarations by law makers are designed to send warnings. In the industrial
manslaughter context, they almost always aim to send a message to the big end of town.
They speak of prison sentences for directors who cut corners. These laws have decorated
most safety legislation across the country for decades. In South Australia, we once referred
to such measures as aggravated offending,” this ‘aggravated offence’ was later amended to
‘reckless endangerment’.’® Neither provisions was ever charged, despite the many, many
workplace deaths that happened whilst they were in operation. There are similar stories

across other Australian jurisdictions.

What we are saying is that if a law’s main claim to fame is to ‘send a message’, then we
believe it creates unfair expectations by those who will come to rely on it. More importantly,
these laws should be drafted to deliver the most confident path toward enforcement as

possible — sparing a future family many years of legal arguments.

There are other matters that should also be considered; the jurisdictional conflicts with
overarching corporations’ legislation; investigation quality and more the point, the political
will of parliament to enforce such laws. Also, we need to look at how the ‘objects’ of the
WHSA itself will be affected. Perhaps, even beginning with something as simple as defining

what kind of offence a breach of the model WHSA really is.

15 Occupational Health, Welfare and Safety Act 1986 (SA) s 59.

16 Occupational Health, Safety and Welfare (Penalties) Amendment Act 2007 (SA).
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DEFINING THE CRIME

The model WHSA and its 50-year-old predecessors were modelled to persuade or encourage

compliance, rather than enforce it.

Traditionally and currently, approaches to enforcement of OHS
legislation in Australia, have been predominantly based on persuasion

— seldom resorting to deterrence in an effort to secure compliance.?”

For those in the know; safety professionals et al, this is not exactly news. However, for those
of us who grappled with the death of a loved one because of compliance failures, this can be

difficult to wrap the mind around.

VICTIMS OF CRIME — OR ARE WE?

As an involuntary and innocent party, families have no legal standing in the processes and
procedures that follow a workplace death. Interaction with bureaucrats may well be a
matter of written guidelines but that is still a far cry from being included in the cannons of

procedural justice.

For the most part, the family’s role in this process is no more than a public bystander. There
is no seat at the table during plea bargaining and precious little input as to how the matter
progresses — or if it progresses at all. History has taught us that the judicial systems will
bemoan the cries of a victims of crime in favour of maxims designed to safeguard the rights

of the accused. That is the stark reality.

Certainly, the situation is better today than it was 20 years ago. In South Australia, the office
for the Commissioner for Victims’ Rights provides many services to the more traditional
victims of crime and there have been occasions where the Commissioner has assisted
families of a workplace death over the years. Still, if we look on the website under the ‘crime
in the workplace’ link, a family member looking for help, might be wondering why the only
relevant advice will point them to get advice from the employer, the union, a safety
representative or the workers compensation scheme.®® It is confusing advice. We do not

raise this to shine a negative light on the Commissioner’s office. The message here simply

17 Commonwealth Government (1995) above n 10, 381.

18 Government of South Australia, Assistance: Victims in the Workplace, Commissioner for Victims
Rights, <http://www.voc.sa.gov.au/victims-workplace>.
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spells out that while we tend to label breaches of safety laws as a ‘crime’, the traditional
crime support networks sometimes miss the mark when it comes to our families.

Meanwhile, the family is left feeling shut out and powerless.

The whole process is so bad that you are still trying to find the
answers. It was an accident that was avoidable but no one will take
responsibility. Everyone says they are sorry but they go on with their

lives and I live with a life sentence of loss.*

The family of the deceased worker is not privy to the evidence which means they are often in
no position to counteract or address fabricated evidence made by an employer about their
loved one. Nor can they defend the reputation of their loved one. Their insights are often

dismissed as irrelevant because, we assume, their view is tainted with a lack of objectivity.

An example here of the 2005 death of fisherman and deckhand Giacomo Salvemini, where
his father, himself an experienced fisherman, identified issues in relation to the incident that
claimed his son’s life (pertaining to the shark reel itself). Many issues actually only arose
during the trial, once evidence was presented in court. That is because Mr Salvemini had no
way to deal with the irregularities that sat in the brief because he was not privy to it. The
inconsistencies he pointed out were overlooked by the investigation and later disregarded.
This father continues to knock on the doors of Parliament House seeking an inquest into his
son’s death. This matter highlighted an extraordinary bloody-minded arrogance that a

bureaucracy is capable of.

Perhaps if the Salvemini’s were represented during the various stages of his son’s matter,
there may have been an opportunity to pursue the topic of ‘drugs’ found by the employer
with allegations they belonged to his dead son (even though no trace of drugs were found in
his son’s system at autopsy) and why there were so many oddities in the reporting of their
son’s death. What we know today, is attempting to remedy these issues after a case is
closed is a fruitless exercise. In this instance, the artificial entity of the business structure

was moved on and we understand the fine imposed by the industrial court remains unpaid.

Another example of an obliteration of justice was the death of Allen O’Neil on the Adelaide

Desalination Plant project. Allen was labelled a thief after he died siphoning diesel out of an

19 Matthews et al (2016) above n 5, 11.
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onsite generator. Documents obtained by FOI failed to reveal any evidence that Allen was
acting outside the scope of his employment. We understand that siphoning diesel from the
generators around the plant was commonplace because the project was under such strict
time constraints. The employer conducted its own investigation, removing the evidence.
The family had no recourse to have the matter independently investigated. It was an
incredibly distressing experience for them. His father to this day struggles deeply with how

his son was portrayed.

IN NO-MAN’S LAND — CRIME OR NOT?

We seem to be dealing with a justice system that is uncertain as to whether its non-
compliance creates a victim of a crime, or not. The question as to whether breaches of
safety laws are considered a real crime is one that has had a great deal of academic attention

over the years.

If we look back a little, a good place to start is when law makers have cautioned that to
regulate the economic activities of a business, is bad policy.?’ The current legal framework

that underpins today’s safety laws still embraces that mindset.

Our model safety laws were developed in the 1970s by the committee lead by Lord Robens,
an English industrialist. He created the theory that it is better for industry to self-regulate
and be educated and guided with encouragement, rather than being controlled by the state.
The Robens theory was embraced by many countries — it was modelled entirely on ‘risk’.
There is no law inside the WHSA or its predecessors that recognise the ‘outcome’ of a risk.
The offences are preliminary to a crime — even preliminary to negligence. They precede
harm, whereas the tort of ‘negligence’ insists that harm is done before a claim for

‘negligence’ can be made.

This applies equally to the Category 1 offence. It is breached where a person ‘engages in
conduct that exposes an individual ... to a risk of death or serious injury or illness’ and the
person is reckless as to that risk.2! This provision is the closest thing to traditional crime

because unlike the lower level offences, it does call for a subjective blameworthiness — a fault

20 Steve Tombs and David Whyte, 'The Myths and Realities of Deterrence in Workplace Safety
Regulation' (2013) 53(5) British Journal of Criminology, 746.

2L WHSA (SA), s 31(1)(b)-(c).
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element — recklessness. This is also the only offence that introduces a prison sentence and is

capable of a criminal indictment, although it will always begin in the summary jurisdiction.
As of February 2018, this offence had largely laid idle across Australia, until only recently.??

They arguments on the subject claim that safety offences are not considered ‘real crime’
because they do not require conscious conduct. The best comparison we can offer is a
speeding offence. There is no need for a driver to intentionally speed to be liable for a
speeding fine. A driver is deemed to have committed the offence because we are incumbent
to be aware of the law and ignorance is no excuse. These kinds of offences are termed as
regulatory offences rather than criminal. The popular view is that breaches under the WHSA

are similar to these road traffic offences.?

To further frustrate the argument, the emergence of enforceable undertakings has blurred
the line even more between crime and regulatory compliance. These undertakings are legal
agreements designed to bring about alternatives to a prosecution. They may have their place
in the lower level under s 33 but we are very sceptical of their role where a death has

resulted. There is more said below on enforceable undertakings.

As stated earlier, the question on how a breach of safety law is characterised has created a
reasonable volume of academic debate.?® Perhaps the best view right now is that there is no

clear grounding and that we really do exist in the no man’s land of law enforcement.

ANCILLARY — INCHOATE — REGULATORY - QUASI CRIME
In researching the Robens theory of ‘crime’, there are several terms used to characterise

breaches of work health and safety laws.

22 Orr v Cudal Lime Products Pty Ltd [2018] NSWDC 27 (26 February 2018).

23 peter Rozen, National Work Health and Safety Law (Lexis Nexis AU, 2016); Australian Law Reform
Commission, Traditional Rights and Freedoms - Encroachments by Commonwealth Laws, ALRC Report 129
(Final) (2015).

24 Wesley Carson, 'Hostages To History: Some Aspects of the Occupational Health and Safety Debate in
Historical Perspective' (1985) The Industrial Relations of Health and Safety, 60; Richard Johnstone,
'Safety, Courts and Crime' (2002) 27 Australian Institute of Criminology; Richard Johnstone, "Work
Health and Safety and the Criminal Law in Australia' (2013) 11(2) Policy and Practice in Health and
Safety, Taylor & Francis, 25.
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As already touched on, preliminary crimes are ancillary or inchoate offences. They do fall
under the crime banner but there is a clear dividing line between an assault, robbery,

manslaughter or murder as compared any ancillary conduct that anticipates them.

Perhaps this is why work health and safety offences are sometimes also referred to as quasi-
crime.?> They mimic different styles of wrongdoings; like speeding or drink driving offences,
they have a primary objective to catch a problem before there is a tragedy. There is nothing
wrong with that — strong preventative measures are vital. But there is no question that
exposing someone to a risk of death is a very different offence than actually causing a death.
If we return to the speeding motorist, if the driver goes on to cause a death or serious injury,
there will be another offence to reflect that outcome — involuntary manslaughter or culpable

driving are examples.

Intention is not a factor here. The High Court made it clear that a consequence is what

transitions one offence into a more serious one.

Just as an unintended death may convert a crime such as an assault
into involuntary manslaughter, so death or grievous bodily harm may
convert a lesser driving offence into culpable driving, even if the death

or grievous bodily harm is unintended.?

More worrying for workers and their families is that almost all prosecutions are undertaken
by the regulator only after an injury or death. This of itself flows against inchoate
principles.?’” In other words, while the offences are themselves preliminary by nature, they

are only enforced after serious harm or death has resulted.

It would not be socially acceptable to convict an armed robbery on an inchoate offence of
‘attempted robbery’ where the offender is caught with the loot running from the property.
Yet here, under the model WHSA this mindset is considered adequate. The death is merely a

consideration in sentencing.

% Johnstone (2002) above n 24.
26 Giorgianni v The Queen (1985) 156 CLR 473, [12].

27 Johnstone (2002) above n 24.
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| myself recall being sold on the idea that these laws are somehow better because they tend
to be easier for a prosecution to prove. Looking back, | understand these comments merely
echoed a whitewashed policy that was and is misleading. Logically, we know there is no such
crime in any criminal statute that places the preliminary activities of an offence into the same

category as the consequential conclusion.

While we are comparing mindsets, remember, the Robens ethos is based on self-regulation.
We should then contrast this mentality to how road traffic offenders are dealt with. They are
vigorously and consistently captured by police with speed devices, random breath testing

enforcement policies.

These oddities are important. They matter because we are experiencing serious
consequences without criminal convictions. This is why we do need to have a conversation
about corporate accountability through manslaughter laws. In our view the question is not

should we, the question is, how.

ACCOUNTABILITY IS IMPORTANT

Did you ever expect a corporation to have a conscience, when it has

no soul to be damned, and no body to be kicked? %

CONSEQUENCE MATTERS

We have a long history of underutilising indictable offences under safety laws. The fact
remains, we have moved well beyond an exposed risk once a life is lost - just like the
speeding driver has moved beyond a speeding offence once his speeding causes death and
he moves into culpable driving or manslaughter law. It makes no sense to think otherwise,
other than to placate the political interests of the business lobby whose members no doubt

would prefer not to have to deal with such an impost.

CONSUMER vs EMPLOYEE
In Australia, we have managed to address the importance of corporate culpability rather well
where consumers have been cheated. With just these recent examples, it is clear the Federal

Court is quite prepared make a corporation accountable for breaches against consumer laws.

e Telstra $10,000,000 (misleading consumers)

28 Real Estate Opportunities Ltd v Aberdeen Asset Managers Jersey Ltd (2007) 2 All ER 791.
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e Ford $10,000,000 (unconscionable conduct)

e Pentel $700,000 (misleading claims - flushable wipes)
e Thermomix $4,600,000

e Flight Centre $12,500,000 (price fixing scandal)

Now we should compare those few penalties to that of the fines handed down over all
jurisdictions in Australia during the 2015-2016 year. That amounted to a total of just over

$12 million Australia wide — this was down from $22 million in 2011-2012.%°

Respectfully, there would be few excuses that might justify a situation where a single penalty
under a consumer law in 2018 can stand up against over 232 successful convictions under

safety legislation — considering many lives lost across the country.

DETERRENCE THEORY
One of the main objectives to sentencing crime is to punish the offender sufficiently so they
might rethink committing the same offence again (specific deterrence) and to send a

message to others in the community that crime does not pay (general deterrence).*°

In the context of work health and safety, the broadly held view is that corporations generally
respond better to measures of general deterrence than individuals do.3! Nonetheless, the
more compelling and consistent argument talks about the importance of enforcement as the
most influential factor in controlling behaviour where the chance of being caught outweighs
any financial incentive.3? In other words, the best outcomes are said to come from a
certainty of enforcement (provided the penalty is serious enough). So, while deterrence
appears to work well in the area of corporate crime, if laws are not enforced, there is no fear

of reprisal.

29 Creative Commons, 'Comparative Performance Monitoring Report: Part 2 Work Health and Safety
Compliance and Enforcement Activities' (Report No 19, Safe Work Australia, December 2017).

30 Mirko Bagaric and Richard Edney, Sentencing in Australia (Thomson Reuters (Proessional) Australia
Limited, 3rd ed, 2016).

31 Kate Warner, 'Theories of Sentencing: Punishment and the Deterrent Value of Sentencing' (Speech
delivered at Sentencing - From Theory to Practice Conference, Canberra Full 8-9 February 2014 Speech
Delivered).

32 Muhammad Chowdhury, 'Deterrence Theory and Labelling of Industrial Accidents as White Collar
Crime in Bangladesh Apparel Industry: An Epistemological Standpoint' (2014) 14(2) Perspectives of
Innovations, Economics and Business, 69.
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In other words, both the severity and certainty influence injuries but

certainty has a substantially stronger effect than severity 3

INVESTIGATIONS
Another issue that hinders accountability relates to the line between two distinct and

separate investigative bodies; the police and the safety inspector / investigator.

The police, typically first respondents to a fatal workplace event, will generally conduct initial
investigations with first access to vital evidence. This draws our attention to two different
focuses by two groups of investigators covering two vastly different laws; the police enter a

scene looking for a ‘crime’ while the regulator enters looking for a ‘cause’.3

There is also a view that laws surrounding corporate liability is a significant shift from normal
policing education. Customary police teaching is focused on a physical person whose
conduct is generally based on a conscious decision to break a law, rather than an artificial
one where the conduct is limited to the unintended consequences of negligent acts or
omissions. Even in extreme negligence matters, the legal structure of the corporate body is

at odds with normal policing, due to the protective armour of the corporate veil >

Another complexity may also flow from the inspectorate’s role reversal where they function
to build trust in an education and advisory role then conflicts with that of law enforcer.3®
These arguments do raise legitimate concerns about the governing philosophy that
underpins the legal framework of our model WHSA. The decision to take the path of least

resistance is at odds with a serious crime control ethos.

We believe it makes sense to consider these points if the future for the model WHSA is to
move toward a more serious crime regime like industrial manslaughter. As an example,

witness statements have been known to take months to collect. In at least one instance we

33 Commonwealth Government (1995) above n 10, 402.

34 Katherine Lippel and Steven Bittle, 'What can we Learn from National and International
Comparisons of Corporate Criminal Liability?' (2016) 11(2) Policy and Practice in Health and Safety,
91.

35 Gary Slapper, 'Justice is Mocked if an Important Law is Unenforced' (2013) 77(2) The Journal of
Criminal Law, 91.

3¢ Diana Kloss, Occupational Health Law (John Wiley & Sons, Incorporated, ProQuest Ebook Central,
2010), <http://ebookcentral.proquest.com/lib/cqu/detail.action?doclD=485678>.
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are aware of, a key witness was not even interviewed because the death he saw was
traumatic. We argue this is unfair on those who rely on the rigours of an investigation to
expose any wrongdoing. It has been a matter of contention for VOID families for some years
where the collection of evidence has historically been a weakness of workplace death

investigations determining the quality of the prosecutions.

THE DUTIES

As far as we can determine, one of the main features of the harmonised WHSA was
redefining the primary duty holder from that of the ‘employer’ and ‘employee’ working
relationship,?” to a broader definition of those persons with control of the business
undertaking (PCBU). The reform also created a new positive duty for ‘officers’ of a company
(PCBU) to exercise due diligence to ensure the PCBU meets its primary duties. The full
interpretation of what constitutes an ‘officer’ is included in the model WHSA — it expressly

directs us to s 9 of the Corporations Act 2001 (Cth).

The ‘officers’ standard is due diligence and it is not a direct duty to the ‘worker’. This follows
common law and corporations law principles in that an officer of a company does not owe a
duty of care to the company’s employees. His direct duty is to the company — in this case the

PCBU.

There have been questions raised as to whether an officer has any liability under s 31

(Category 1) offence:

[P]laces a duty on officers to ensure compliance by the business or
organisation with its duties; it is not a direct duty to workers to
ensure their safety. It is submitted that, to remove any doubt, the
Model Act needs a provision that officers are deemed to owe a duty

to workers for the purposes of prosecuting the Category 1 offence.

We respectfully contend that not only an officer not liable to the Category 1 offence, s 27(3)

limits the maximum penalties for an officer who fails to exercise due diligence, to the

37 Eric Windholz, 'The Harmonisation of Australia's Occupational Health and Safety Law: Much Ado
About Nothing' (2013) 26(2) Australian Journal of Labour Law, 185, 16.

38 Karen Wheelwright, 'Company Directors' Liability for Workplace Deaths' (2011) 35(4) Criminal Law
Journal, Thomson Reuters, 223.
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maximum penalty that would apply to an individual under the Category 3 offence under s
33.3 This sits in line with s 180(1) of the Corporations Act 2001 (Cth) where a breach of due

diligence was clearly not intended to fall inside the criminal law.

It appears then the model WHSA has shielded executive officers under s 27 from the risk of a
prison sentence and since they are not a PCBU, that leaves the small business and contractor
open to individual liability under the offence regime of Category 1 and 2. Hardly the big end

of town, where penalties are often said to be targeted.

POLITICS, SYMBOLISM AND DRAFTING ISSUES
A less popular discussion on this topic is the symbolic nature of some of the more serious

laws that underpin safety.

They are symbolic because the very existence of a prison sentence is almost entirely reliant
on general deterrence. They rarely exist to deliver real justice. We would even go so far as
to argue the workability of some of these provisions is more about political posturing, than

finding solutions to corporate accountability.

In South Australia and in the lead up to the 2018 March election, the incumbent Labor Party

announced its intention to bring about industrial Manslaughter laws.

Premier Jay Weatherill said it would send a strong message that
employers will be held accountable for workers losing their lives. It
will also prevent individuals hiding behind corporate structures to

avoid being held responsible for their criminal negligence.*

The irony here is that after 16 years in power, the same Government rejected ‘Industrial

Manslaughter’ Bills in 2006, 2010, 2012 and again in 2016. It is very hard not to be cynical.

The problem is when parliament creates a law to ‘send a message’ and we later find they are
unenforceable because they are frequently drafted in a rush, making them too onerous or

complicated to prove.

39 Explanatory Memorandum — Model Work Health and Safety Bill 2016 (Safe Work Australia).

40 Lauren Novak (Political Reporter), 'Labor Government Promises To Introduce Laws To Parliament If
Re-elected in March To Hold Bosses Accountable for Workplace Deaths' The Advertiser (Adelaide, SA)
21 January 2018.
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These symbolic provisions have laid idle inside OHS laws across Australia for over three
decades. Every single deceased worker represented by the families in VOID had the benefit

of a law capable of sanctioning a prison sentence. Not once was this law charged.

On a personal level, |