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This Explanatory Memorandum uses the following abbreviations and acronyms.
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	Definition

	ACCC
	Australian Competition and Consumer Commission

	ADI
	Authorised deposit‑taking institution
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	Australian Financial Complaints Authority
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	Australian Financial Services
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	Australian Prudential Regulation Authority

	APRA Act
	Australian Prudential Regulation Authority Act 1998
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	Australian Securities and Investments Commission
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	Australian Securities and Investments Commission Act 2001

	AUSTRAC
	Australian Transaction Reports and Analysis Centre

	Banking Act
	Banking Act 1959

	Bill
	Treasury Laws Amendment Bill 2026: Payments System Modernisation
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	Council of Financial Regulators

	Corporations Act
	Corporations Act 2001

	Criminal Code
	Criminal Code Act 1995
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	Financial Accountability Regime Act 2023

	FSCODA
	Financial Sector (Collection of Data) Act 2001

	FSSA
	Financial Sector (Shareholdings) Act 1998

	FSTR Act
	Financial Sector (Transfer and Restructure) Act 1999

	Levy Imposition Bill
	Payment Entities Supervisory Levy Imposition Bill 2026

	NCP
	Non-cash payment

	NOHC
	Non-operating holding company

	NOHC Levy Imposition Amendment Bill
	Authorised Non-operating Holding Companies Supervisory Levy Imposition Amendment Bill 2026

	NOHC Supervisory Levy Imposition Act
	Authorised Non-operating Holding Companies Supervisory Levy Imposition Act 1998

	OAIC
	Office of the Australian Information Commissioner

	PGPA Act
	Public Governance, Performance and Accountability Act 2013

	Prudential Regulation Bill
	Payment Entities (Prudential Regulation) Bill 2026

	PPF
	Purchased payment facility

	PSP
	Payment service provider

	PSRA
	Payment Systems (Regulation) Act 1998 

	RBA 
	Reserve Bank of Australia

	Regulatory Powers Act
	Regulatory Powers (Standard Provisions) Act 2014

	SVF
	Stored value facility 
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1.1 The Bill amends and enhances the regulatory framework for PSPs to create a more comprehensive and effective regulatory system that reflects the nature of modern payment products and services.
1.2 The Bill updates the regulatory architecture to capture new types of financial products and services and ensures the AFS licensing framework as applied to PSPs is tailored to the specific nature of the different PSPs operating in Australia and the financial products and services they provide.  
1.3 The Bill introduces four further reforms that enhance the regulation of payment services in Australia:
The PPF regime will be repealed and replaced by AFS licensing requirements for SVF providers. Major SVF providers will also be required to register with APRA, and APRA will be given new powers to monitor and regulate these entities to manage broader financial stability risks to the Australian financial system;
The Minister will be empowered to make a new, mandatory ePayments Code, which will apply minimum standards of consumer protections to PSPs, ADIs, and payment participants under the PSRA;
New requirements to safeguard payment-related money will help ensure payment-related money held by licensees is available to complete transfers of non-cash funds or be returned to the person who is entitled to it; and
A process for managing dormant money held with major SVF providers will enable these providers to deal with this type of unclaimed money and support return of stored funds to consumers. 
[bookmark: _Toc220591876][bookmark: _Toc221191486][bookmark: _Toc221282062][bookmark: _Toc221726414][bookmark: _Toc223428948]Context of amendments
[bookmark: _Toc220591877][bookmark: _Toc221191487][bookmark: _Toc221282063][bookmark: _Toc221726415][bookmark: _Toc223428949]Regulation of PSPs in Australia 
1.4 PSPs provide services that enable consumers and businesses to make and receive payments. In Australia, PSPs use a variety of technologies and business models to offer a diverse range of products and services.
1.5 The emergence of new technologies and business models has resulted in an increasingly large number of PSPs offering more specific payment services. Multiple PSPs may be involved in enabling a particular transaction to occur, effectively disaggregating traditional value chains. 
1.6 Other jurisdictions have experienced similar changes and have updated their regulatory frameworks accordingly. Notably, the UK, EU, Singapore and Canada have introduced modernised regulatory frameworks for PSPs.
1.7 All these frameworks regulate PSPs based on the activity they perform by using a discrete list of regulated payment activities. Generally, these frameworks include obligations relating to conduct, market integrity, consumer protection, safeguarding funds and additional prudential requirements. 
1.8 The activities of PSPs may pose several types of risks to consumers, businesses, other PSPs, and to the Australian financial system more generally. These include consumer protection risks, operational risks and misconduct risks. If these risks materialise, they can adversely impact consumers, businesses, other PSPs and, in extreme cases, trust and stability in Australia’s financial system. For example, a PSP’s customer could experience a failed transaction or loss of funds. Additionally, the failure of a large, interconnected PSP could impact the ability of other PSPs in the payment chain to perform their role and pose financial stability risks.
1.9 Australia’s current regulatory framework for PSPs involves ASIC, APRA, AUSTRAC, the ACCC, and the RBA. 
ASIC is responsible for licensing financial service providers for the purposes of consumer protection and maintaining market integrity. PSPs that provide an NCP facility are required to hold an AFS licence.
ASIC administers the ePayments Code. The ePayments Code is a voluntary framework that applies to consumer electronic payment transactions.
The RBA and APRA are responsible for authorising and regulating entities that provide PPFs in Australia. PPFs are a type of NCP facility that allow funds to be stored for the purpose of making future payments. 
AUSTRAC is responsible for registering remittance service providers that make money available to payees or accept instructions for transfer of money, and for overseeing Australia’s anti-money laundering and counter-terrorism financing obligations.
The ACCC engages with PSPs in a range of regulatory contexts, including through its enforcement work addressing anti-competitive conduct, compliance and enforcement work on misleading surcharging practices, consumer protection actions combatting scams, authorisations and exemptions in the payments sector, and through its roles in relation to the Consumer Data Right.
1.10 Several reviews have examined the regulatory architecture for PSPs in Australia.
The Review of the Australian Payments System (Payments System Review), released in 2021. 
The CFR, Regulation of Stored-Value Facilities in Australia, released in 2019.
[bookmark: _Hlk207626758]Productivity Commission inquiry report, Competition in the Australian Financial System, released in 2018. 
1.11 Together, these reviews found that the regulatory framework for PSPs is no longer fit for purpose and made several recommendations to address this. Most comprehensively, the Payments System Review made recommendations to modernise the licensing of PSPs and prudential regulation of PPFs. The review also recommended that the ePayments Code be updated and made mandatory.
ASIC licensing of PSPs 
1.12 ASIC is responsible for licensing providers of financial services to ensure market integrity and consumer protection. 
1.13 The definition of financial product under the Corporations Act includes ‘[a] facility through which, or through the acquisition of which, a person makes a non-cash payment’, also referred to as an NCP facility. This concept was introduced through the Financial Services Reform amendments in 2001. 
1.14 Persons who provide financial services– including issuance, other forms of dealing services, and the provision of financial product advice – in relation to NCP facilities are required to hold an AFS licence.
1.15 The current approach for licensing PSPs is no longer fit for purpose. Key issues include:
The NCP facility product type and licence authorisation do not distinguish between different types of activities that are performed in relation to payments. The range of activities performed by different PSPs in modern payment chains pose different levels of risks, and the regulatory framework does not effectively account for these differences.
[bookmark: _Hlk207634016]The NCP facility definition has not kept pace with changes in industry. This means that there are regulatory gaps. This has led to inconsistent regulatory treatment across PSPs in Australia. 
Existing exemptions and exclusions are unclear and outdated. This results in uncertainty for licensees and an unlevel regulatory playing field. 
Regulation of PPF providers 
1.16 [bookmark: _Hlk207634979]APRA and the RBA are responsible for the regulation of PPF providers. 
APRA is responsible for authorising some large PPF providers whose facilities are widely available and accepted as a means of payment and are redeemable for Australian currency on demand by the user. APRA may determine that these large providers of PPFs are conducting banking business, and authorise and supervise them as a special class of ADI. 
The RBA is responsible for all other PPF providers that are not APRA-authorised. The RBA may either authorise or exempt these PPF providers. The RBA has granted several class exemptions, including for limited-value and limited-participant facilities. The RBA has not authorised any PPF providers to date. 
1.17 The regulatory framework for PPF providers is not fit for purpose. Key issues with the framework include:
The involvement of multiple regulators without clear lines of responsibility has resulted in an overly complicated framework, regulatory uncertainty and delays.   
The prudential regulation of APRA-authorised PPF providers is onerous and can present a barrier to growth. The terms of the RBA exemptions also present additional regulatory costs and barriers to growth.
The definitions of core concepts for the PPF framework are unclear and outdated. This results in uncertainty for entities and an unlevel regulatory playing field. The terminology of ‘PPF’ is also outdated and not consistent with other jurisdictions.
ePayments Code 
1.18 ASIC administers the ePayments Code. Subscription to the Code is voluntary and it provides protections for consumers that deal with a subscriber to the Code. Subscribers include most banks and credit unions, building societies and a small number of non-bank PSPs. The Code provides a framework for determining liability for unauthorised transactions, and for recovering mistaken internet payments. The Code includes several other requirements that cover topics such as terms and conditions, certain disclosure requirements and complaints handling. 
1.19 ASIC completed its most recent review of the Code and made several amendments in 2022. These amendments were technical in nature and included changes to ensure payments made using the New Payments Platform were covered. ASIC’s review noted that these changes were interim measures, in anticipation of the Code being subject to a comprehensive review before being made mandatory as part of the Government’s payment system modernisation agenda.
1.20 The Payments System Review, CFR Review of SVFs, Productivity Commission Inquiry report – Competition in the Australian Financial System and the Financial System Inquiry have all recommended that the Code be made mandatory. These reviews and industry feedback have stated that the Code has areas of uncertainty, inconsistent application and gaps in coverage that should be addressed. 
[bookmark: _Toc220591878][bookmark: _Toc221191488][bookmark: _Toc221282064][bookmark: _Toc221726416][bookmark: _Toc223428950]Summary of new law
1.21 This Bill implements reforms to amend and enhance the regulatory framework for PSPs to create a more comprehensive and effective regulatory system that reflects the nature of modern payment products and services by:
Providing clarity regarding the entities and types of products and services intended to be regulated under the framework, including by defining tokenised SVFs as a regulated means of storing and transferring value;
Applying proportionate and clear regulation in relation to the various types of products offered and services performed by PSPs;
Supporting safety and confidence in transactions made through the Australian payment system.
1.22 The focus of the first exposure draft of the Bill (Tranche 1a) was introducing new, defined types of financial products and services provided by PSPs, and updating the AFS licensing framework as applied to PSPs to ensure it is tailored to the specific nature of the different PSPs operating in Australia and the financial products and services they provide. 
1.23 This second exposure draft (Tranche 1b) includes some amendments to the definitions to reflect stakeholder feedback in addition to introducing:
New requirements to safeguard payment-related money held by AFS licensees.
A new process for managing inactive and dormant money (also referred to as ‘unclaimed money’) held with major SVF providers.
A rulemaking power for the Minister to make a new, mandatory ePayments Code. 
New ongoing disclosure obligations on tokenised SVF providers.
Other amendments relating to exemptions and exclusions from the AFS licensing framework, and transitional arrangements.
1.24 Additionally, this exposure draft introduces the Prudential Regulation Bill, which establishes a new Act to empower APRA to prudentially regulate providers of SVFs, including tokenised SVFs, that operate at a scale that may present risks to the stability of the Australian financial system. APRA’s prudential regulation will also apply to other payment entities, which include SVF providers that APRA permits to voluntarily opt in, and providers of payment facilitation services that are designated by the Minister. New requirements to safeguard payment-related money will also apply under this prudential regulation framework. The Prudential Regulation Bill is discussed in Chapter 2.
1.25 Feedback on these new elements is sought ahead of the legislation being finalised and introduced in the Parliament.
[bookmark: _Toc220591880][bookmark: _Toc221191490][bookmark: _Toc221282066][bookmark: _Toc221726418][bookmark: _Toc223428951]Detailed explanation of new law
[bookmark: _Toc223428952][bookmark: _Toc220591881][bookmark: _Toc221191491][bookmark: _Toc221282067][bookmark: _Toc221726419]Regulation of PSPs – overview of core concepts 
1.26 The Bill introduces a number of key terms relevant to the regulation of PSPs, including:
‘SVF’;
‘tokenised SVF’ (a type of SVF);
‘payment instrument’;
‘payment initiation service’;
‘payment facilitation service’;
‘payment technology and enablement service’.  
[Schedule 1, items 1, 2, 4, 10, 12, and 13, sections 9, 761A, 761EB, 761EC, 761ED, 761EE, 766DA, 766DB, 766DC and 766DD of the Corporations Act] 
1.27 These key terms are fundamental to establishing the operation and scope of the reforms, providing: 
Activity-based and technology neutral definitions, which appropriately reflect the nature of the payments sector; and
Clarity and certainty regarding the entities and types of services intended to be captured under the regulatory framework.
1.28 Other key terms are explained below in the relevant context. 
Meaning of transfer, funds and non-cash funds transfer
1.29 The Bill defines the following three terms, which are used to establish key elements of other core concepts relevant to these reforms:
‘transfer’;
‘funds’;
‘non-cash funds transfer’.
[Schedule 1, items 1, 2, 10 and 12, sections 9, 761A and 761EE of the Corporations Act] 
1.30 [bookmark: _Hlk208397525]The term ‘transfer’ covers any act or thing that may reasonably be regarded as economically equivalent to a transfer of funds. This definition is intended to be broad and account for changes in technology.
[Schedule 1, item 12, section 9 of the Corporations Act] 
1.31 The term ‘funds’ covers money, another medium of exchange prescribed by the regulations, or a right to redeem either of those things. Before recommending that regulations are made to prescribe a medium of exchange for the purposes of the definition of funds, the Minister must be satisfied that the medium of exchange is commonly used or accepted in Australia.
[Schedule 1, item 1, section 761A of the Corporations Act]
1.32 This definition covers a right to redeem money regardless of how that right is described. For example, a right could be described as ‘points’ but give the holder of those points a right to an underlying amount of money. Digital tokens connected to tokenised SVFs (generally referred to as payment stablecoins) are intended to be covered as funds, as these tokens represent, or have attached to the token, a right to claim money from the tokenised SVF provider. However, a digital token that does not fall within scope of ‘funds’ is not intended to be covered by this Bill, even if it has value. For example, a digital token that does not represent or include such rights (such as bitcoin or ether) and only has value determined by supply and demand forces on secondary markets is not intended to be covered. 
1.33 A ‘non-cash funds transfer’ occurs when funds are transferred from a facility held by a payer to a payee on the instruction of either person, and the transfer does not involve the physical delivery of money in the form of notes and/or coins.
[Schedule 1, item 2, section 761EE of the Corporations Act]
1.34 A non-cash funds transfer also takes place when a payer transfers funds from one facility held by the payer to another facility held by the payer. In these cases, the payer is also the payee. 
1.35 However, letters of credit, cheques drawn by the issuing financial institution, and guarantees given by financial institutions are not considered to be non-cash funds transfers.
[Schedule 1, item 2, subsection 761EE(3) of the Corporations Act]
1.36 A non-cash funds transfer is intended to cover the overall transfer of funds from a payer to the ultimate payee. However, in a transaction, funds may be transferred from one PSP to another in a chain before being transferred to the ultimate payee.
1.37 Accordingly, when working out who the payer and payee are in relation to a non-cash funds transfer, disregard any persons interposed between the initial payer and the ultimate payee/recipient of the non-cash funds transfer. 
[Schedule 1, item 2, subsection 761EE(2) of the Corporations Act]
Meaning of payment product
1.38 The Bill introduces the term ‘payment product’, which means one of following products:
SVF; or
payment instrument.
[Schedule 1, item 1, section 761A of the Corporations Act]
1.39 These defined payment products cover facilities that have a connection to the use of funds for making non-cash funds transfers. SVFs are facilities in which value can be held for later making a non-cash funds transfer. Payment instruments are facilities that a person can use to make non-cash funds transfers from another facility in which they have a store of value.
1.40 Conduct relating to a payment product is only a financial service if it is engaged in by or on behalf of a constitutionally-covered corporation.
[Schedule 1, item 5, section 766J of the Corporations Act] 
1.41 The term ‘payment product-related service’ means a financial service relating to a payment product.
[Schedule 1, item 13, section 761A of the Corporations Act]
Meaning of SVF
1.42 An SVF is a facility that allows a person to store value by transferring funds to the provider of the facility or another person nominated by the provider, without any onward payment instruction, and then subsequently redeem that value by making a non-cash funds transfer.
[Schedule 1, item 2, section 761EB of the Corporations Act]
1.43 Money and other forms of monetary value are fungible. Accordingly, an SVF may allow for the funds that are transferred to the provider to be exchanged for rights to redeem an amount standing to the credit of the facility.
1.44 A facility may be an SVF regardless of how, and by whom, the rights are redeemed. Rights to redeem amounts from the facility can be exercised by the person who initially acquired the rights (e.g. the holder of the facility), or other persons that subsequently possess the right, or who are nominated by that person. The rights could be used to make a non-cash funds transfer to another person (e.g. to purchase goods or services, or transfer funds to friends or family) or to the holder of the facility (e.g. withdrawing value by transferring funds to another account held by the holder of the facility).
1.45 The ability to store funds without an onward payment instruction, and the ability to exercise the rights in the facility, are the key features defining an SVF, regardless of whether that feature is used in any particular moment. 
1.46 The provision and operation of an SVF may involve multiple people and it is not necessarily the case that the person that the funds are transferred to, is the person the funds will be redeemed from. For example, the issuer of an SVF may have arrangements with another entity to undertake functions involved in managing the SVF on its behalf, including the receipt of funds that are transferred to be held in the SVF.
[Schedule 1, item 2, paragraph 761EB(1)(b) of the Corporations Act]
1.47 A facility is not an SVF if funds held in the facility can only be withdrawn by the payer or transferred to one other person, and that other person cannot change over time (i.e. to a single payee). For example, some gift facilities will not be an SVF because the funds that are stored through the facility can only be transferred to a single merchant. However, if the facility allows for the payee to change over time – so that it allows for transfers to be made to a range of different persons, though only one at any single point in time – that facility will be an SVF. For example, a facility that enables funds to be held for making rental payments may only allow for funds to be transferred to the person who is currently identified as the holder’s landlord or real estate agent, but allow for those details to be changed and made to a different person. This facility will not be a ‘single payee’ facility. This is determined by what is possible under the terms of the facility, not by how a facility is used in practice by a person (for example, a facility is not covered by this carve-out just because a person chooses only to use the facility for the above purposes despite the facility being capable of use for payments to third parties). 
[Schedule 1, item 2, subsection 761EB(2) of the Corporations Act] 
1.48 A facility is also not an SVF if funds can only be transferred on either to the holder of the facility or by being returned to another person who had transferred the funds to the provider. For example, a facility that is provided to a merchant to facilitate the receipt of non-cash funds transfers will not be an SVF if, under the terms of the facility, those funds can only be transferred to another account held by the holder or returned to the original payer in response to a refund or chargeback request. The facility may instead be an arrangement under which payment facilitation services are provided. 
[Schedule 1, item 2, subsection 761EB(2) of the Corporations Act]
1.49 A facility is not an SVF if it is a digital asset platform, tokenised custody platform, managed investment scheme, a facility through which a financial investment is made or a deposit product. These terms are already defined in the Corporations Act, or will be defined as part of expected concurrent legislative reforms relating to the regulation of digital asset platforms and tokenised custody platforms.
[Schedule 1, item 2, subsection 761EB(3) of the Corporations Act]
1.50 The regulations may specify facilities that are taken to not be an SVF.
[Schedule 1, item 2, subsection 761EB(4) of the Corporations Act]
1.51 For an SVF that is redeemed by a person other than the original holder of the facility (a person who subsequently possesses the right, or a nominated person) via a non-cash funds transfer, it is taken to be a non-cash funds transfer despite the funds standing to the credit of the original holder of the facility. 
[Schedule 1, item 2, subsection 761EB(5) of the Corporations Act]
1.52 A tokenised SVF is an SVF where the right to redeem a particular amount of funds is attached to, or exercisable by the possessor of, a digital token. The ‘right to redeem’ is transferred by, or the ability to exercise the right is enlivened by, transferring the digital token itself. The ‘right to redeem’ is exercisable by the person who possesses the digital token attached to that right (subject to the eligibility requirements of the provider).  
[Schedule 1, item 2, paragraph 761EC(1)(a) of the Corporations Act]
1.53 Digital token will be defined as part of expected concurrent legislative reforms relating to the regulation of digital asset platforms and tokenised custody platforms. 
1.54 [bookmark: _Ref221203017]A tokenised SVF is not the thing that is transferred in practice to make a non-cash funds transfer. Rather, a digital token that is connected to the tokenised SVF – being a token that is attached to a right to redeem an amount from the tokenised SVF – is the thing that is transferred. Transfer of a digital token is not intended to cause a person to acquire, dispose of, or transfer a tokenised SVF. A person only acquires a tokenised SVF when the facility is issued to them i.e. when the person enters the arrangement that constitutes the tokenised SVF, such as opening an account with the provider. A person disposes of a tokenised SVF when they close out that arrangement with the provider. 
1.55 While a tokenised SVF is regulated as a financial product, the redemption right under the tokenised SVF that is attached to the digital token is not itself a financial product. The right (and a digital token to the extent it contains or represents such a right) is expressly excluded from being a financial product. This means that conduct in relation to the right or token (such as advice about using or accepting a token as a form of payment, or arranging for such use) is also not a financial service in relation to the right or token. 
[Schedule 1, item 27, paragraph 765A(1)(ha) of the Corporations Act]
1.56 For a tokenised SVF, the amount that may be redeemed when exercising this right must be fixed, such as on a 1:1 basis, and denominated in a single currency. 
[Schedule 1, item 2, paragraph 761EC(1)(b) of the Corporations Act]
1.57 The regulations may specify SVFs that are taken to not be a tokenised SVF.
[Schedule 1, item 2, subsection 761EC(2) of the Corporations Act]
SVF and tokenised SVF providers
1.58 SVF and tokenised SVF providers are constitutionally-covered corporations who carry on a financial services business that consists (wholly or partly) of issuing SVFs or tokenised SVFs respectively.
[Schedule 1, item 12, section 9 of the Corporations Act]
Major SVF providers
1.59 The Bill introduces a meaning of major SVF provider which aligns with the definition in the Prudential Regulation Bill. The definition is explained in Chapter 2 Bill. 
[Schedule 1, item 8, section 9 of the Corporations Act]
Meaning of payment instrument
1.60 A payment instrument is a facility that provides a method for a payer to make non-cash funds transfers using funds credited to that payer under a facility.
[Schedule 1, item 2, subsection 761ED(1) of the Corporations Act]
1.61 Payment instruments are facilities that a person can use as a method of making a non-cash funds transfer. They can include such things as debit and prepaid card facilities (including virtual versions of those cards), facilities for the direct debit of a deposit product, PayTo facilities and BPay facilities. The funds used for transfers made using the payment instrument can be sourced from one or multiple sources of value associated with the payment instrument, including SVFs and deposit products. 
1.62 A payment instrument will often be provided by the issuer of the account or other facility that is the source of value (for example, a bank-issued debit card or a direct debit, PayTo or BPAY facility provided by the issuer of deposit product, credit facility or SVF). But in other cases, the provider of an account or facility that is the source of value (such as an SVF, credit facility or digital asset platform) may partner with another person to issue a payment instrument. For example, an SVF provider might use a business who specialises in the provision of debit cards that can be used to draw on the funds in the SVF.
1.63 A facility is not a payment instrument if, under its terms, it can only be used by a payer to withdraw funds or transfer funds to themselves or one other person, where that person cannot change over time (i.e. a single payee). This is determined by what is possible under the terms of the facility, not by how a facility is used in practice by a person (for example, a facility is not covered by this carve-out just because a person chooses only to use the facility for the above purposes despite the facility being capable of use for payments to third parties).  
1.64 Self-custodial wallet software – that can be used by a holder of digital tokens to keep their token information and directly make transfers of tokens (i.e. on the blockchain) – is not a payment instrument or an SVF. The software provider does not operate a facility through which funds are held, transferred or received, and does not control the tokens, maintain an account or control the transfer. Rather, the provider merely provides software that allows the holder, but not the provider, to factually control the holder’s digital tokens.
[Schedule 1, item 2, subsection 761ED(2) of the Corporations Act]
1.65 The regulations may specify facilities that are taken to not be a payment instrument.
[Schedule 1, item 2, subsection 761ED(3) of the Corporations Act]
Meaning of payment service
1.66 The Bill introduces the term ‘payment service’, which means any of the following:
payment initiation service;
payment facilitation service; and
payment technology and enablement service.
[Schedule 1, item 4, section 766DA of the Corporations Act] 
1.67 These defined payment services cover the various activities involved in a non-cash funds transfer. Although a non-cash funds transfer involves the movement of funds in accordance with relevant instructions, it is intended that a payment service is provided even if a transfer is made that is not in accordance with a valid instruction.
1.68 A person only provides one of the defined payment services if the person is a constitutionally-covered corporation, or a representative of a constitutionally-covered corporation.
[Schedule 1, item 4, paragraphs 766DB(1)(c), 766DC(1)(c) and 766DD(1)(c) of the Corporations Act]
Meaning of payment initiation service
1.69 A payment initiation service covers the activities undertaken by a provider that has the effect of initiating a non-cash funds transfer.
[Schedule 1, item 4, section 766DB of the Corporations Act]
1.70 This service can be provided to either the payer or the payee under a non-cash funds transfer, depending on who the provider has an arrangement with for performing these activities. 
1.71 For example, this service will cover PSPs that provide services to merchants using PayTo and direct debits that enable merchants to request and receive payments directly from their customers’ bank accounts. To do this, the PSP initiates the transfer of funds from the bank account of the merchant’s customers (payer) to the merchant’s (payee) bank account. In this example, the service is provided to the merchant (payee). The merchant’s customer (payer) provides authority for the transaction to occur, but the initiation service is not provided to them (however, the payer’s own financial institution will be providing financial services to them by issuing the account and the instruments that relate to the account).
1.72 A person is only the provider of a payment initiation service if they are not: 
the issuer of the facility holding the funds that are subject to the transaction;
the issuer of the payment instrument that is used to make the transfer;
the payer for the non-cash funds transfer; or
the payee acting other than on behalf of the payer.
[Schedule 1, item 4, paragraph 766DB(1)(b) of the Corporations Act]
1.73 A person captured by one of the above criteria may still engage in conduct covered by one of the other types of payment services.
1.74 The provider provides the service each time they take action that has the effect of initiating a non-cash funds transfer. This description of an action is not intended to cover activities that are merely preparatory to the initiation of a transfer where the person performing the action cannot, under the arrangement with their client, cause the making of the transfer. For example, if the person can only compile information as a payment instruction, but their arrangement does not authorise them to also give that instruction to a financial institution to cause the transfer to be made, they will not be providing a payment initiation service. 
1.75 Self-custodial wallet software that allows a person to factually control digital tokens on their own behalf is not a payment initiation service. When using this software, it is the holder of the token, and not the software provider, that takes action to initiate the transfer of the digital token. As above, the provider is merely providing the software that allows the holder, but not the provider, to factually control the holder’s digital tokens. 
[Schedule 1, item 4, subsection 766DB(2) of the Corporations Act]
1.76 A payment initiation service is still provided even if the non-cash funds transfer is not completed. For example, if a provider acting for a payee takes action to obtain, on behalf of their client, authority from the payer to initiate one or more non-cash funds transfers but does not successfully initiate the transfer in accordance with the instructions and authority given, that person has still provided a payment initiation service.
Meaning of payment facilitation service
1.77 A payment facilitation service is provided if certain circumstances exist in the context of an arrangement between the provider and another person. These circumstances are that funds are transferred to the provider in connection with making a non-cash funds transfer, and this transfer is on the basis that the provider will further transfer the funds in accordance with instructions for that non-cash funds transfer. 
[Schedule 1, item 4, section 766DC of the Corporations Act]
1.78 The arrangement the provider has could be with the payer, the payee or another PSP that is interposed between the payer and the payee for that non-cash funds transfer. The service is taken to be provided to the person with whom the provider has the arrangement, and is deemed to be provided each time the provider receives funds and each time they further transfer funds.
[Schedule 1, item 4, subsection 766DC(2) of the Corporations Act]
1.79 Payment facilitation services can be provided to either the payee or payer and encompass a variety of different types of offerings. For example:
Merchant acquiring services that are provided to merchants (payees) and enable them to accept payments from their customers. These services will generally receive funds from the merchant’s customer (payer) and transfer these funds into an account on behalf of the merchant. The acquirer receives funds for the purpose of transferring them onwards to the payee.
Remittance services that are provided to payers. For example, remittance providers receive funds from a payer, for the purpose of transferring them to another person on the instruction of the payer. These services include both domestic and cross-border transfers.  
1.80 Payment facilitation services may also be provided by one PSP to another PSP. For example, this may occur where a PSP performs some parts of a non-cash funds transfer for another PSP but does not have an arrangement directly with either the payer or payee.
1.81 Self-custodial wallet software that allows a person to factually control digital tokens on their own behalf is not a payment facilitation service. Digital token information is stored in these wallets, but the token and the rights attached to the token are not transferred to the software provider. As above, the provider is merely providing the software that allows the holder, but not the provider, to factually control the holder’s digital tokens. 
Meaning of payment technology and enablement service
1.82 A payment technology and enablement service covers the activities undertaken by a provider for the dominant purpose of enabling the making or receiving of one or more non-cash funds transfers – in particular:
verification of a payer’s identity;
transmitting an instruction for making or receiving a non-cash funds transfer or transfers; or 
transmitting any information necessary for producing such an instruction.
[Schedule 1, item 4, section 766DD of the Corporations Act]
1.83 These services can be provided to the payer, payee or in certain cases to other institutions that are involved in making non-cash funds transfers. Examples include: 
Digital wallet services, where virtual cards can be added to a wallet application held by the customer and then used to make payments. These services are considered payment technology and enablement services, as they allow card issuers to request tokens to represent the virtual card credentials and verify the identity of the person who will be the payer for transfers using the virtual card, to enable the addition of the virtual card to a wallet on a mobile device, and transmit information to enable the use of the virtual card to make non-cash funds transfers.
Payment gateways that enable payees to accept payments. These services are considered payment technology and enablement services, as they allow payees, such as merchants, to accept payments by collecting and transmitting relevant payment information, such as card credentials, to other service providers. These services can be used in both in-person (card present) transactions and for accepting online payments. 
1.84 However, this definition does not cover conduct connected with the making or receiving of a particular non-cash funds transfer that is performed under an arrangement with another person (other than the payer or payee for the transfer), unless the provider also has some kind of arrangement with the payer or payee that more broadly relates to non-cash funds transfers. 
1.85 This exclusion does not apply to digital wallet providers as they have arrangements with the payer for the general use of a digital wallet on a mobile device. Although this arrangement may not be an arrangement to perform the regulated activities for the payer (and so the provider may not provide this service to the payer), the broader arrangement does have a connection to the making of non-cash funds transfers.
[Schedule 1, item 4, subsection 766DD(2) of the Corporations Act]
1.86 Self-custodial wallet software that allows a person to factually control digital tokens on their own behalf is also not covered by the definition of payment technology and enablement service. As above, this is because the provider is merely providing the software that allows a person, but not the provider, to factually control that person’s digital tokens. The person using the wallet, rather than the provider, is the one that transmits instructions for making or receiving of the transfer or transfers or transmits any information necessary for producing such an instruction.
1.87 The definition also does not cover actions in relation to a particular non-cash funds transfer that are undertaken by:
The issuer of the facility from which funds are transferred;
The issuer of a payment instrument that relates to the facility from which the funds are transferred; or
The payer or payee for the non-cash funds transfer.
[Schedule 1, item 4, paragraph 766DD(1)(b) of the Corporations Act]
1.88 The provider provides the service each time they take the relevant action. 
[Schedule 1, item 4, paragraph 766DD(3)(b) of the Corporations Act]
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1.89 The Bill applies the AFS licensing framework to the provision of payment services and payment product-related services with appropriate adjustments to reflect the nature of these types of services.
1.90 The AFS licensing framework covers provision of these services by adding:
Payment products as a new kind of financial product; and
Payment services as a new kind of financial service.
[Schedule 1, items 3 and 31, sections 764A and 766A of the Corporations Act]
1.91 The AFS licensing framework also covers conduct relating to creating or redeeming a digital token that is attached to a right to an amount standing to the credit of a tokenised SVF. This conduct is specified to be dealing in relation to the tokenised SVF, and is therefore regulated as a financial service. Under subsection 766C(2), arranging for another person to engage in this kind of conduct is also dealing. This form of dealing conduct may be engaged in by the issuer of the tokenised SVF or by another person, such as the operator of a digital asset platform that exercises rights in relation to a digital token that it holds on behalf of its clients. 
[Schedule 1, item 34, section 766C of the Corporations Act]
1.92 These amendments to the definitions of ‘financial product’ and ‘financial service’ in the Corporations Act mean providers of the payment services and payment product-related services are required to hold an AFS licence and comply with the general obligations that apply to other AFS licensees.
1.93 However, as mentioned above, conduct relating to a payment product is only a financial service if the conduct is engaged in by a person that is a constitutionally-covered corporation, or a representative of a constitutionally-covered corporation.
[Schedule 1, item 5, section 766J of the Corporations Act]
1.94 Similarly, a person only provides a payment service if the person is a constitutionally-covered corporation, or a representative of a constitutionally-covered corporation.
[Schedule 1, item 4, paragraphs 766DB(1)(c), 766DC(1)(c) and 766DD(1)(c) of the Corporations Act]
1.95 This means PSPs, and the representatives of such PSPs, are only subject to regulation under the AFS licensing framework and these reforms if the PSP is one of the following types of entity: 
a foreign, financial or trading corporation; 
a company;
any body corporate (whether incorporated in this jurisdiction or elsewhere);
an unincorporated body that under the law of its place of origin, may sue or be sued, or may hold property in the name of its secretary or of an officer of the body duly appointed for that purpose.
[Schedule 1, item 8, section 9 of the Corporations Act]
1.96 The financial products and services introduced under the reforms replace the existing concept of ‘makes a non-cash payment’ under the general definition of financial product, which applied the AFS licensing framework to providers of financial services relating to NCP facilities. 
[Schedule 1, items 11 and 21, sections 9 and 763A of the Corporations Act]
1.97 The change to use new, specific financial products and services under the reforms has three key objectives:
address existing uncertainty about the scope of the definition of NCP facility;
extend the scope of regulated activities to service providers that perform a key role in the payment chain, but that are not covered by NCP facility;
recognise that some activities are more appropriately regulated as financial services rather than financial products.
1.98 The targeted, specific definitions provide greater clarity and enable PSPs to determine whether they are subject to regulation and identify what obligations will apply to them. 
1.99 The introduction of payment services as a new type of financial service also means that some existing NCP facilities will cease to be financial products and instead will be regulated as financial services. This treatment of payment services is intended to support proportionate regulatory obligations under the AFS licensing framework.
1.100 Some consequential amendments will be made to existing provisions of the Corporations Act to support this change and assist in the interpretation of the payment services definitions. This includes an additional provision to ensure that multiple arrangements for the performance of relevant activities relating to payment services can be considered together if it is reasonable to assume that the parties to the arrangements regard them as constituting a single scheme. A similar provision already applies to assist the interpretation of the financial product definition and prevent avoidance of regulation.
[Schedule 1, item 14, subsection 761B(3) of the Corporations Act]
AFS licensing obligations – application and adjustments
1.101 Generally, PSPs are subject to the same obligations as other AFS licensees, including:
general licensee obligations that apply in relation to all financial services, such as the obligations to act efficiently, honestly and fairly, maintain competence, have adequate resources, arrangements for managing conflicts of interest and risk management systems, and comply with licence conditions and the financial services laws. Where a PSP is an APRA regulated body, some of these general obligations do not apply, as the obligations are covered by APRA’s prudential regulation under the Prudential Regulation Bill;
additional obligations that apply when providing financial services to retail clients, including obligations to have internal dispute resolution systems, membership to AFCA and adequate compensation arrangements, and obligations to disclose information about products and services to retail clients. 
1.102 The general obligations will continue to apply for PSPs in the same way as for other AFS licensees. ASIC may provide guidance on what these obligations involve, and how licensees can demonstrate compliance with these obligations. ASIC may also impose licence conditions that support compliance with these obligations (e.g. ASIC currently imposes licence conditions that relate to the obligation to maintain adequate financial resources). 
1.103 These licensee obligations will apply to PSPs in relation to the ongoing performance of relevant activities, and not just at the time of entering into an arrangement for the provision of the service. Financial services disclosure obligations will only apply before, or at the time of, the first provision of the service under the relevant arrangement (unless information previously provided needs to be updated).
1.104 These reforms include some adjustments to the existing AFS licensing framework to address the potential risks posed to customers and the wider financial system by PSPs. 
1.105 Some of the adjustments made by these reforms relate to the circumstances in which a payment service is taken to be provided to a retail client and the obligations owed in relation to services provided to retail clients.
1.106 The definitions of ‘retail client’ and ‘wholesale client’ have been adjusted to ensure that these terms apply appropriately in relation to the new financial products and payment services. The circumstances in which a financial service is treated as being provided to a ‘wholesale client’ are amended to clarify that a payment service is not provided to a person as a retail client if the value of the payment service provided exceeds the amount specified in regulations. 
[Schedule 1, items 15 and 16, subsections 761G(7) and (10) of the Corporations Act]
1.107 Where payment services are provided to another PSP that is a licensee, the existing concept of ‘professional investor’ (as defined in section 9 of the Corporations Act) means that the service is treated as being provided to the PSP as a wholesale client.
1.108 However, the existing exemption from being a ‘retail client’ that covers the provision of financial services to sophisticated investors does not apply to the provision of SVFs, payment instruments or payment services.
[Schedule 1, items 17 and 18, section 761GA of the Corporations Act]
1.109 This means that PSPs are required to have appropriate dispute resolution systems in place in relation to payment products and/or payment services provided to persons that could otherwise be considered sophisticated investors for the purposes of the AFS licensing framework. This shift is due to the nature and widespread use of the payment products and payment services and is intended to ensure that licensees cannot inappropriately rely on the existing provision to the detriment of clients who should be treated as retail clients.
[Schedule 1, existing paragraph 912A(1)(g) of the Corporations Act]
1.110 The reforms also apply new obligations to PSPs that operate as intermediaries for other PSPs. 
1.111 If:
an AFS licensee (the ‘intermediary licensee’) provides a payment service or a payment product-related service to another licensee (the ‘other licensee’), and
the service is provided for the purposes of the other licensee providing a payment service or payment product-related service to a retail client, 
the intermediary licensee must comply with the new obligations.
[Schedule 1, item 86, paragraph 912A(1)(ga) of the Corporations Act] 
1.112 The service that is provided by the intermediary licensee does not need to be the same as the kind of service that is provided by the other licensee to its retail clients. For example, the intermediary licensee could provide a payment technology and enablement service to another licensee for the purpose of enabling that licensee to provide payment facilitation services or issue a payment instrument to retail clients.
1.113 Licensees that do not comply with the new obligations are subject to a civil penalty provision consistent with other general obligations of financial services licensees.
[Schedule 1, item 88, subsection 912A(5A) of the Corporations Act]
1.114 Under the new obligations, intermediary licensees must:
take reasonable steps to cooperate with AFCA in relation to any complaint under the AFCA scheme that relates to the provision of the service by the other licensee; and
cooperate with the other licensee for the purposes of the other licensee applying its internal dispute resolution procedures in relation to the provision of the service by the other licensee and cooperating with the AFCA.
[Schedule 1, item 87, subsection 912A(3AAA) of the Corporations Act]
1.115 These new obligations support PSPs that provide payment services and payment product-related services to retail clients, and enter into agreements with intermediary licensees, under which the intermediary licensee carries out a service to enable the provision of the services to retail clients. In these circumstances, non-cooperation by the intermediary licensee could impede the initial licensee’s processes for resolving complaints made by retail clients. 
1.116 Similarly, non-cooperation could impact AFCA’s ability to effectively consider complaints that proceed to external dispute resolution.
Special provisions relating to SVFs
Restricted terms and expressions relating to SVFs
1.117 The expressions ‘Australian regulated SVF’, ‘Australian regulated payment stablecoin’, ‘APRA regulated SVF provider’, ‘APRA regulated tokenised SVF provider’, ‘APRA regulated payment stablecoin provider’ and ‘APRA regulated Australian stablecoin provider’, will become restricted expressions, to prevent people who provide a financial service from misrepresenting a financial product that is not issued by an ASIC or APRA regulated issuer. 
[Schedule 1, item 89, subsection 923D(3) of the Corporations Act]
1.118 The restriction of these terms and expressions will enable Australian regulated providers of SVFs and tokenised SVFs to clearly distinguish themselves from providers of other forms of value that are not subject to the same level of regulatory oversight. For example, this will enable an ASIC or APRA regulated tokenised SVF provider to use the term ‘payment stablecoin’ and describe itself as an Australian regulated payment stablecoin provider. 
1.119 Financial service providers will not be able to use the expressions ‘Australian regulated SVF’ or ‘Australian regulated payment stablecoin’ in relation to the services they provide unless that financial service relates to an SVF issued by a person who holds an AFS license (that allows for the issuing of an SVF).
[Schedule 1, item 89, subsection 923D(1) of the Corporations Act]
1.120 Similarly, financial service providers will not be able to use the expressions ‘APRA regulated SVF provider’, ‘APRA regulated tokenised SVF provider’, ‘APRA regulated payment stablecoin provider’ or ‘APRA regulated Australian stablecoin provider’ in relation to the services they provide unless that financial service relates to an SVF issued by a person who is a regulated entity (within the meaning of the Prudential Regulation Bill). This restriction ensures that references to APRA regulation accurately reflect the prudential status of the issuer and are not used in a manner that could mislead consumers as to the nature or level of regulatory oversight.  
[Schedule 1, item 89, subsection 923D(1) of the Corporations Act]
1.121 PSPs also cannot use words or expressions that would convey the same or similar meaning as the restricted expressions (such as ‘Australian Government regulated SVF’), or in combination with other words or expressions as a means of bypassing these restrictions.
[Schedule 1, item 89, subparagraphs 923D(3)(a)(i) and (ii) and paragraph 923D(3)(b) of the Corporations Act]
1.122 Financial service providers that use the restricted expressions, except when allowed, commit an offence, punishable by 10 penalty units (for an individual) or 100 penalty units (for a body corporate), for each day or part of a day in which the offence is committed.
[Schedule 1, items 89 and 94, subsection 923D(2) and Schedule 3 of the Corporations Act]
1.123 Regulations may prescribe additional restricted words or expressions. This regulation making power is appropriate to provide for timely intervention to address changes in practices or expressions used by PSPs which may mislead clients regarding the regulatory framework relating to the financial services being offered.
[Schedule 1, item 89, subparagraphs 923D(3)(a)(iii) and (iv) of the Corporations Act]
Ongoing disclosure obligations for tokenised SVF providers
Material changes or significant events
1.124 The Bill introduces additional disclosure obligations for tokenised SVF providers to ensure that important information about these products, and the rights and digital tokens associated with these products, is publicly available. 
1.125 Additional disclosure is required for this subset of SVFs because a wider range of persons make decisions in relation to these products and associated digital tokens beyond the holder of the tokenised SVF, and can acquire the associated digital tokens on secondary markets. The existing disclosure requirements under the Corporations Act, including the requirement to provide a product disclosure statement and related significant event and material change notifications, are designed primarily to inform a holder or prospective holder of a product. Accordingly, the additional disclosure obligations are intended to ensure that key information remains publicly accessible and continuously available, to support informed decision making. 
1.126 Tokenised SVF providers must publish on the internet a notice of any material change or significant event that may reasonably affect either the provider’s ability to meet its redemption obligations, or the value of the reserve assets held to meet those obligations. 
[Schedule 1, item 67, subsection 1017BAA(1) of the Corporations Act]
1.127 The notice must provide the necessary information to allow a reasonable person to understand the effect of the change or event, where that person is considering whether to buy or sell or transfer a digital token associated with a tokenised SVF, or redeem the tokenised SVF.
[Schedule 1, item 67, subsection 1017BAA(2) of the Corporations Act]
1.128 Such a notice must be published either before, or as soon as practicable after, the change or event occurs. Major SVF providers however must publish the notice either before or immediately after the change or event occurs. 
[Schedule 1, item 67, subsection 1017BAA(3) of the Corporations Act]
1.129 Failure to publish a notice is an offence carrying a maximum penalty of 5 years imprisonment.
[Schedule 1, item 82, Schedule 3 of the Corporations Act]
1.130 Consistent with existing provisions in the Corporations Act, providers are not required to provide clients with an updated product disclosure statement in addition to the publication of the notice.
[Schedule 1, item 66, subsection 1012D(2) of the Corporations Act]
Monthly disclosure regarding reserve assets and outstanding liabilities
1.131 Tokenised SVF providers must also, within seven days after the end of each calendar month, publish on the internet a statement that contains such information relating to reserve assets and outstanding liabilities as may be required by ASIC via legislative instrument. ASIC may also set out verification requirements for the information.
[Schedule 1, items 67 and 81, subsections 1017BAA(4) and (5), and 1317E(3) and Schedule 3 of the Corporations Act]
1.132 If an ASIC instrument does require such information to be published, failure to publish is an offence carrying a maximum penalty of 2 years imprisonment, as well as civil penalties.
[Schedule 1, items 71 and 83, subsections 1021NAA(1), 1317E(3) and Schedule 3 of the Corporations Act]
1.133 It is a defence to the offence of failing to publish, if the tokenised SVF provider took reasonable steps to obtain the required information for publication but was unable to obtain the information. The provider bears an evidential burden in demonstrating that they took reasonable steps.
[Schedule 1, item 71, subsection 1021NAA(5) of the Corporations Act]
1.134 Publishing information that is misleading or deceptive, or has an omission, is an offence. If the tokenised SVF provider knows that the information is misleading or deceptive, or has an omission, they have committed an offence carrying a maximum penalty of 5 years imprisonment. A lesser maximum penalty of 2 years imprisonment applies if the tokenised SVF provider does not know that the information is misleading or deceptive, or has an omission. Strict liability applies to the physical element of the offence.
[Schedule 1, items 71 and 83, subsections 1021NAA(2) to (4) and Schedule 3 of the Corporations Act]
1.135 It is a defence to the offence of publishing information with an omission, if the tokenised SVF provider was unable to obtain the information that was an omission, after taking reasonable steps, or if the information omitted would have been misleading or deceptive, and the provider took reasonable steps to obtain information that would not have been misleading or deceptive. The provider bears an evidential burden in demonstrating that they took reasonable steps. 
[Schedule 1, item 71, subsection 1021NAA(6) of the Corporations Act]
1.136 It is a defence to the offence of publishing information that is misleading or deceptive, if the tokenised SVF provider took reasonable steps to ensure the information would not be misleading or deceptive. Again, the provider bears an evidential burden in demonstrating that they took reasonable steps.
[Schedule 1, item 71, subsection 1021NAA(7) of the Corporations Act]
1.137 Consistent with existing provisions in the Corporations Act, where published information is defective, meaning it is misleading or deceptive or contains an omission, ASIC may place a stop order on specified conduct in respect of the relevant tokenised SVFs.
[Schedule 1, items 68 to 70, subsections 1020E(1), (2) and (11) of the Corporations Act]
Recovering loss or damage due to a failure to meet disclosure obligations
1.138 Under existing section 1022B of the Corporations Act, a person may recover from the tokenised SVF provider for any loss or damage suffered as a result of a tokenised SVF provider failing to meet its obligation to publish notifications of material changes or significant events, failing to publish a required monthly disclosure, or publishing a required monthly disclosure that is misleading or deceptive or has an omission. However, the provider will not be liable if they took reasonable steps to ensure that the information would not be misleading, deceptive, or have an omission.
[Schedule 1, items 72 to 78, section 1022B of the Corporations Act]
Tokenised SVF redemption rights must not be unreasonably restricted
1.139 A tokenised SVF provider commits an offence if they unreasonably restrict a person, who possesses a digital token attached to a tokenised SVF that the provider has issued, from exercising the right to redeem an amount from the tokenised SVF.
[Schedule 1, items 91 and 93, section 985N, subsection 1317E(3) and Schedule 3 of the Corporations Act]
1.140 A restriction on exercising a redemption right is taken to be unreasonable where the restriction is not applied equally to all persons who possess digital tokens that attach to tokenised SVFs issued by the provider. If the person who possesses the digital token is not the holder of the facility, a restriction on the person entering into an arrangement with the provider for the purpose of exercising a redemption right may also be unreasonable, if it does not apply equally to all persons who possess these digital tokens.  
[Schedule 1, item 91, subsections 985N(e) and (f) of the Corporations Act]
1.141 Redemption rights are also unreasonably restricted where any terms of the facility that restrict redemption are capable of being applied unequally. That is, the offence will be committed whether the terms are enforced or not.
1.142 For the offence provision to apply, the tokenised SVF provider must either be part of a financial services business being carried on in this jurisdiction (within the meaning of the Corporations Act), or the person who possesses the associated digital token is either incorporated in this jurisdiction, or is ordinarily resident in this jurisdiction.
[Schedule 1, item 91, subsections 985N(d) of the Corporations Act]
SVF providers must not pay interest or interest like benefits
1.143 An SVF provider commits an offence if they pay, or under the terms of the facility are able to pay, interest or interest-like benefits in connection with an amount standing to the credit of an SVF issued by the provider. A payment or benefit is interest or interest-like where it is determined by reference to the amount held, or the period of time for which it is held, or both.  
[Schedule 1, items 91, 93 and 95, section 985P, subsection 1317E(3) and Schedule 3 of the Corporations Act]
1.144 This prohibition supports a key distinction between SVFs and deposit products and other financial products that have an investment component. Funds can be withdrawn from an SVF if the client wishes to apply those funds to an investment product. In that case, the provider may be separately providing to the client financial services in relation to the investment product and subject to regulatory requirements in relation to those financial services. 
1.145 Prohibiting interest-like benefits is intended to cover where a benefit is provided that is not a payment of money on, and credited to, the account balance. For example, it may cover where points or tokens are separately credited to the holder of the SVF based on the amount standing to the credit of the SVF. This may also prevent other arrangements that are structured to provide benefits, but are not strictly the payment of interest on a balance.
1.146 For the offence provision to apply, the SVF provider must either be part of a financial services business being carried on in this jurisdiction (within the meaning of the Corporations Act), or the person who is able to exercise a redemption right under the facility is either incorporated in this jurisdiction, or is ordinarily resident in this jurisdiction.
[Schedule 1, item 91, subsection 985P(d) of the Corporations Act]
Payment product and payment service exclusions
1.147 The AFS licensing framework includes a range of exclusions from the definitions of ‘financial product’ and ‘financial service’ to ensure that the framework applies in a proportionate way, and that regulatory obligations do not apply to products and services that involve more limited risks or that are regulated under other regulatory regimes. 
1.148 A number of the exclusions contained in Chapter 7 of the Corporations Act apply specifically to NCP facilities and related financial services. Others apply more broadly but are relied on in relation to NCP facilities and related financial services. Some of these exclusions are also made under regulations made for the purpose of Chapter 7. These reforms will clarify or continue the effect of some of these exclusions. However, some will no longer apply. The exclusions will not apply to payment services.
Clarifying the scope of existing exclusions
1.149 The Bill makes amendments to clarify the scope of the existing exclusions for settlements through RTGS systems and clearing and settlement payments between providers of NCP facilities.
1.150 The existing provisions have been repealed and replaced with a new provision that excludes facilities that are used for establishing and settling obligations between providers of payment products or services through an approved RTGS systems or approved netting arrangements. In addition, approved RTGS systems and approved netting arrangements are also excluded from being a financial product. These exclusions cover facilities in relation to which the RBA has regulatory oversight. 
[Schedule 1, items 6, 28, 29, and 35, section 9 (definitions of approved netting arrangement and approved RTGS system), paragraphs 765A(1)(i), 765A(1)(k) and 768A(2)(h) of the Corporations Act]
1.151 The existing credit facility exclusion has been clarified to make clear that the exclusion only applies to a payment instrument where it is issued by the provider of the associated credit facility. For example, this exclusion will generally cover a credit card facility (which typically includes both a credit facility and related payment instrument issued by the credit provider). In these circumstances, the provider of both facilities is regulated through the consumer credit licensing regime. However, the exclusion will not cover payment instruments that access funds from a credit facility but that are issued by a person other than the credit provider. 
[Schedule 1, item 26, subparagraph 765A(1)(h)(ii) of the Corporations Act]
Payment service exclusions
1.152 A service that meets the definition of a payment service, but that is provided under an arrangement that is an excluded financial product via paragraphs 765A(1)(i), (j), (l), or (x), is excluded from being a payment service.
[Schedule 1, item 4, subsection 766DE(1) of the Corporations Act]
1.153 Regulations may also prescribe additional circumstances in which a person would not be providing a payment service. In addition, ASIC (via legislative instrument) may declare certain circumstances in which a person would not be providing a payment service. These exclusion powers provide flexibility to respond to the emergence of circumstances where the treatment of activities as a payment service would not be appropriate or consistent with the intention of Government. 
[Schedule 1, item 4, subsections 766DE(2) to (4) of the Corporations Act]
Exemptions from holding a financial licence
1.154 The AFS licensing framework includes a range of exemptions from the licensing requirements to ensure that the framework applies in a proportionate way.
1.155 A number of the existing exemptions contained in Chapter 7 of the Corporations Act apply specifically to NCP facilities and related financial services. Others apply more broadly but are relied on in relation to NCP facilities and related financial services. Some of these exemptions are also made under regulations made for the purpose of Chapter 7. These reforms continue to apply many of these exemptions with some modifications to allow for their application to payment product-related services and payment services. However, some will no longer apply.  
1.156 The existing exemption from holding an AFS licence where an intermediary authorisation arrangement is in place will not be available where the financial product is a payment product. Payment product providers are subject to a number of ongoing obligations, including obligations to safeguard payment-related money. Exemption of payment product providers, solely on the basis that an intermediary that arranges for offers to arrange for the issue of the payment product is licensed, is not consistent with the application of these ongoing obligations that provide important protections for consumers and support financial stability. 
[Schedule 1, item 84, paragraph 911A(2)(b) of the Corporations Act]
1.157 Where an agent is negotiating the supply of goods, services, or property on behalf of someone, and they supply a payment service or payment product-related service that is incidental to that negotiation, they are exempt from requiring an AFS licence for that service. For example, a real estate agent that negotiates the sale or purchase of property may receive and transfer money in the course of providing that business – e.g. the agent may receive and transfer deposit money on behalf of either the purchaser or vendor (whichever is their client). The agent can rely on the exemption for this conduct. 
[Schedule 1, item 85, paragraph 911A(2)(ca) of the Corporations Act]
1.158 The agent must only be acting for one side of the negotiation (such as a travel agent representing a buyer of travel services or a real estate agent representing a seller). The exemption will not apply where the agent represents both the buyer and the seller (such as an online marketplace or travel booking website).
[Schedule 1, item 85, paragraph 911A(2)(ca)(iii) of the Corporations Act]
ASIC as the regulator of PSPs
1.159 Part 7 of Schedule 1 to the Bill amends the ASIC Act to: 
support the application of the AFS licensing framework to PSPs, and ASIC’s regulation of PSPs by ensuring ASIC’s investigation and information gathering powers apply in relation to the new payment products and services; and
ensure consumer protections relating to financial services apply to the new payment products and services.
1.160 The Bill also makes further amendments to the Corporations Act to support ASIC’s effective regulation of PSPs.
ASIC’s investigation and information-gathering powers
1.161 ASIC’s existing investigation and information-gathering powers under the ASIC Act apply in relation to payment products and payment services within the meanings given by the amended Corporations Act. Ensuring these powers apply in relation to these new products and services supports ASIC’s regulation of PSPs under the AFS licensing framework and the broader reforms in the Corporations Act. 
1.162 In line with the operation of these definitions in the amended Corporations Act, conduct, or alleged conduct, in relation to a payment product, that is not another kind of financial product, is only captured by a relevant provision of the ASIC Act if the person who engaged, or allegedly engaged, in the conduct is a constitutionally-covered corporation, or acting on behalf of a constitutionally-covered corporation.
[Schedule 1, items 15 to 21, subsections 13(1A), 14(5) and 14(6), 28(1) and 28(2), 39(3A), 40(1) and 40(2) of the ASIC Act]
Consumer protections relating to financial services
1.163 Consumer protections relating to financial services under Division 2 of Part 2 of the ASIC Act apply in relation to the new payment products and payment services. These protections also continue to apply in relation to NCP facilities.
[Schedule 1, items 2 and 5, paragraphs 12BAA(7)(ha) and 12BAB(1)(daa) of the ASIC Act] 
1.164 These consumer protections include:
The unfair contract terms regime (Subdivision BA);
Prohibition on engaging in unconscionable conduct in relation to financial services (Subdivision C); and
Other consumer protection provisions (Subdivision D), such as prohibitions against misleading and deceptive conduct.
1.165 This ensures that ASIC continues to be the regulator in relation to consumer protections for all financial services in connection with facilities currently covered as NCP facilities, as well as payment products and payment services.
1.166 Generally, for the purposes of the consumer protections in Division 2 of Part 2 of the ASIC Act, a financial product is also a financial service. However, a payment product, that is not an NCP facility or any other kind of financial product, is not a financial service for these purposes.
[Schedule 1, items 6 and 7, subsection 12BAB(1AA) of the ASIC Act]
1.167 Conduct relating to payment products, that are not NCP facilities or any other kind of financial product, may only be considered a financial service for the purposes of Division 2 of Part 2 of the ASIC Act if the conduct is engaged in by, or on behalf of, a constitutionally-covered corporation.
[Schedule 1, items 9 and 12, section 12BAD and paragraph 12DK(6)(d) of the ASIC Act]
1.168 Similarly, a reference to a financial product only includes a payment product, that is not an NCP facility or any other kind of financial product, if the payment product is issued by, or on behalf of, a constitutionally-covered corporation.
Extension of information gathering powers
1.169 ASIC has existing information gathering powers in the Corporations Act to require AFS licensees to provide information about their financial services businesses. This power is extended by the reforms to allow ASIC to request information from persons that it reasonably suspects of providing payment services or payment product-related services and that does not hold an AFS licence with the relevant authorisation. The extension allows ASIC to properly monitor potential unlicensed conduct, including where unlicensed conduct is engaged in, or purported to be engaged in, under an exemption from the requirement to hold an AFS licence. Failure to comply with ASIC’s direction is an offence attracting a penalty of 2 years imprisonment. 
[Schedule 1, items 90 and 94, section 925J and Schedule 3 of the Corporations Act] 
1.170 Regulations may specify other forms of information required to be provided to ASIC. If such regulations are made, failure to comply is subject to a civil penalty of 20 penalty units (200 penalty units for bodies corporate).
[Schedule 1, items 90 and 92, section 925K and subsection 1317E(3) of the Corporations Act]  
ASIC’s confidentiality responsibilities
1.171 The disclosure of information to AUSTRAC by ASIC is an authorised use or disclosure of information. Including disclosures to AUSTRAC as an authorised disclosure under the ASIC Act supports the effective regulation of financial services by supporting efficient sharing of information between ASIC and AUSTRAC. 
[Schedule 1, item 117, paragraph 127(2A)(ga) of the ASIC Act]
1.172 Under the Anti-Money Laundering and Counter-Terrorism Financing Act 2006, AUSTRAC administers laws that apply to persons who provide designated services, which include activities relating to payment products and payment services, and maintains a register of remittance service providers. Efficient information sharing between co-regulators of this sector supports co-regulators to improve their processes, identify risks, and minimise unnecessary duplication of information-gathering requirements.
[bookmark: _Toc220591884][bookmark: _Toc221191494][bookmark: _Toc221282070][bookmark: _Toc221726421][bookmark: _Toc223428954]Safeguarding money
1.173 The Bill introduces new requirements on payment system licensees to safeguard payment-related money (referred to as ‘relevant PS money’). The safeguarding requirements are based on the client money regime in Division 2 of Part 7.8 of the Corporations Act, but with adjustments to apply effectively for money that is being held in, or transferred through, SVFs, payment instruments and payment services. They are housed in new Division 2A of Part 7.8 of the Corporations Act. The new Division 2A includes a power for ASIC to make reporting rules, and provisions for the enforcement of any such rules made by ASIC.
[Schedule 1, item 44, section 983HA of the Corporations Act]
1.174 These requirements support the availability of relevant PS money held by ‘payment system licensees’ to complete non-cash funds transfers. Circumstances where relevant PS money could be unavailable to complete transfers, if not adequately protected, include where a licensee becomes insolvent or otherwise ceases business. The safeguarding requirements also help to protect relevant PS money from claims of other creditors of the licensee (including in insolvency). 
1.175 The safeguarding requirements do not guarantee a rapid return of funds in full to end users in an insolvency scenario. As with the existing client money regime in Division 2 of Part 7.8 of the Corporations Act, on which the safeguarding requirements are based, there may be delays and material erosions in return amounts – for example, due to the time and expense of corporate insolvency processes in identifying and returning funds, and the costs incurred in doing so. However, the safeguarding requirements aim to support the timely payment or return of funds by:
minimising commingling between the licensee’s money and relevant PS money, which supports easier identification of relevant PS money and end users entitled to it;
applying trust protections to relevant PS money, which protects it from claims of the licensee and other creditors of the licensee; and
managing the circumstances in which relevant PS money can be applied to investments, which minimises the risk of it being applied to risky or illiquid investments that affect its availability for completing non-cash transfers; and
if segregation in a trust account is not used (for all or part of the relevant PS money held by a licensee) – ensuring that the licensee has other arrangements that ensure an equivalent amount of money will become available in the event of insolvency or cessation of business, which minimises the risk of a shortfall as a result of the money not being segregated and puts the licensee (and end users) in the same position as if the money had always been segregated.
1.176 The requirements rely on section 769B of the Corporations Act, which attributes the conduct of representatives to licensees. Payment system licensees must ensure that relevant PS money paid to or received by their representatives is safeguarded, as they are liable for the contravention of any safeguarding or reporting requirements made by their representatives.
Key concepts
Payment system licensee and service
1.177 Payment system licensees are constitutionally-covered corporations who hold AFS licences authorising the provision of a payment system service.
[Schedule 1, item 42, section 9 of the Corporations Act]
1.178 Payment system services include payment services and financial services that relate to payment products (if the financial service provider is also an issuer of said products).
[Schedule 1, item 42, section 9 of the Corporations Act]
Relevant PS money
1.179 The term ‘relevant PS money’ is introduced to cover the money that payment system licensees are required to safeguard. This term, and the safeguarding requirements, apply to money (rather than to ‘funds’ as used in other concepts in the Bill). The term ‘funds’ includes rights to redeem money. The safeguarding requirements focus on the underlying amount of money to support the exercise of the right to redeem that money. 
1.180 ‘Relevant PS money’ is defined broadly to cover a wide range of payment-related money. It covers money that is paid to or received by a licensee in connection with payment system services or products and amounts credited to an SVF issued by the licensee. It also covers any proceeds of an insurance policy or guarantee that the licensee uses to safeguard other relevant PS money. This means that in the event such money is paid to the licensee by the insurer or guarantor, that money will become subject to the safeguarding provisions and protected from other claims by or against the licensee. As a result, such proceeds should be protected in the same way as if the relevant PS money (that was covered by the insurance or guarantee) had been segregated in a trust account from the start. 
[Schedule 1, items 42 and 44, section 9 and subsection 983HB(1) of the Corporations Act]
1.181 The concept of ‘relevant PS money’ is similar to that of ‘client money’ for the purpose of Division 2 of Part 7.8 of the Corporations Act. However, one operative difference is that relevant PS money is not defined by reference to the money being paid or received for the benefit of the person who is the client (i.e. the holder of an SVF or the person to whom a payment service is provided). Instead, money is defined as relevant PS money if it is paid, received, or credited for the benefit of an end user of the money (a concept explained further below). For such payment-related money, a licensee may not always be receiving or holding money for the benefit of their own client. For example, intermediary licensees in a payment chain may receive money for the benefit of an ultimate end user of the money (i.e. the payer or payee of a non-cash funds transfer), rather than the person to whom they provide a payment service (e.g. another PSP).  
[Schedule 1, items 42 and 44, section 9 and subsection 983HB(1) of the Corporations Act]
1.182 In some circumstances, money is specified not to be (or to cease to be) relevant PS money. These circumstances are:
The money is for the licensee’s remuneration (i.e. money owing to the licensee for the service being provided).
The money is for reimbursing the licensee for payments connected with providing a service, issuing a product, or operating a facility. For example, where a licensee pays amounts associated with a non-cash funds transfer from its own funds, such as by paying currency transfer fees or pre-funding a transfer, money that is attributed to reimbursing the licensee for those amounts is not relevant PS money.
The money is for discharging a liability, or indemnifying the licensee for a liability, incurred by the licensee in connection with providing a service, issuing a product or operating a facility. For example, where a licensee has incurred liabilities for amounts associated with a non-cash funds transfer, but not yet paid out those amounts, money that is attributed to discharging those liabilities is not relevant PS money.
The money is loan money under Subdivision B of Division 2 of Part 7.8 of the Corporations Act.
The money is covered by the safeguarding requirements administered by APRA under the Prudential Regulation Bill. This ensures that there is no duplication between the safeguarding requirements administered by ASIC and those administered by APRA. A description of the APRA administered requirements is set out in Chapter 2 below.
The money relates to the provision of a financial service for which the licensee is exempt from the requirement to hold an AFS licence. For example, money that is paid to a licensee in relation to a gift facility issued by the licensee does not need to be safeguarded. 
[Schedule 1, item 44, subsection 983HB(2) of the Corporations Act]
The money is paid by a person to an ADI for it to be deposited to the credit of a deposit product held by a person with that ADI. Such money is subject to depositor protections under the Banking Act.
[Schedule 1, item 44, subsection 983HB(3) of the Corporations Act]
The money is paid, received, or credited (and then held) under an arrangement which is a facility covered by paragraph 765A(1)(i), (j), or (l) of the Corporations Act (specific things that are not financial products). These provisions exclude from the definition of ‘financial product’ facilities for the ultimate clearing and settling of payments. Money cannot be subject to safeguarding requirements during this stage of processing a non-cash fund transfer as this process is regulated by the RBA and the safeguarding provisions would not be compatible with rules that apply to such clearing and settlement facilities. 
[Schedule 1, item 44, subsection 983HB(4) of the Corporations Act]
1.183 Additional exemptions may be made via regulations and subject to prescribed conditions.
[Schedule 1, item 44, subsections 983HB(5) and (6) of the Corporations Act]
End user of relevant PS money
1.184 End users of relevant PS money are the persons who are ultimately entitled to the relevant PS money, and who do not merely receive the money as an intermediary (e.g. as a PSP that receives money in the course of a chain of transfers that are involved in the overall non-cash funds transfer). There can only be one end user entitled to relevant PS money at any point in time (even if, over the course of the non-cash funds transfer, this end user may change). This person will be either the payer or the payee for the non-cash funds transfer. In relation to money that is credited to an SVF, this person will be either the holder of the SVF or another person to whom a right to redeem amounts credited to the SVF has been transferred. If the SVF is a tokenised SVF, this includes a person who possesses a digital token that attaches a right to redeem an amount from the tokenised SVF. 
[Schedule 1, items 42 and 44, sections 9 and 983HC of the Corporations Act]
1.185 During a non-cash funds transfer, the identity of the person who is entitled to relevant PS money, and therefore the identity of the end user, can change between the payer and payee depending on the stage and terms of payment transactions. For example, before a transfer is cleared for settlement, the payer may be entitled to the money and after this processing step the payee will be entitled to the money. As transfers can be reversed in some circumstances (such as where there is a refund or a chargeback), the entitlement to the money may also return to the payer. 
1.186 The end user of relevant PS money may be a person who is not the client of the licensee. For example, a licensee that provides payment services to a payee may be holding money that the payer has become entitled to (e.g. because the payee has agreed to a refund). Further, a licensee may provide financial services to another PSP, as an intermediary in a chain of transfers involved in a non-cash funds transfer. In that case, the licensee’s client (the other PSP) is not an end user of the relevant PS money.
Safeguarding methods
Relevant PS money taken to be held in trust
1.187 Relevant PS money is taken to be held in trust for the benefit of the end user. This statutory trust provides protection for relevant PS money against claims of the licensee or other creditors of the licensee. This provision has effect regardless of whether the relevant PS money has been paid into a segregated trust account (and so a contravention by the licensee of the segregation method requirements will not affect the application of this provision). See also below regarding the ‘segregation method’. 
[Schedule 1, item 44, subsection 983HD(1) of the Corporations Act] 
1.188 The licensee is the trustee under this statutory trust, and responsible for any fiduciary duties. The licensee may enter arrangements with other persons regarding the relevant PS money (i.e. the licensee may outsource the performance of functions). However, any such arrangements do not reduce the fiduciary duties owed by the licensee as trustee.  
[Schedule 1, item 44, subsection 983HD(2) of the Corporations Act] 
1.189 Regulations may be made providing circumstances in which relevant PS money is no longer taken to be held in trust. This will enable Government to respond to circumstances in which the statutory trust does not apply as intended.
[Schedule 1, item 44, paragraph 983HD(3)(a) of the Corporations Act] 
1.190 Regulations may also be made providing matters relating to the taking of relevant PS money to be held in trust. Examples of these matters could include:
the terms on which relevant PS money is taken to be held in trust; and
the circumstances in which relevant PS money is no longer taken to be held in trust.
[Schedule 1, item 44, paragraph 983HD(3)(b) of the Corporations Act]
Segregation method
1.191 The primary method of safeguarding for licensees will be segregating relevant PS money into one or more trust accounts. The requirements of the segregation method must be met in relation to money that is relevant PS money unless the licensee has been given approval by ASIC to use another safeguarding method and is not contravening requirements in relation to the use of that other method. A contravention of this requirement will attract a civil penalty. 
[Schedule 1, items 44 and 56, subsections 983HE(1) and (5), and subsection 1317E(3) of the Corporations Act] 
1.192 The licensee will contravene the requirement to segregate relevant PS money if they fail to do any of the following:
[Schedule 1, item 44, subsection 983HE(1), paragraphs (a), (b), and (d), as well as Note 2 to subsection 983HE(1) of the Corporations Act]
pay the money, by the end of the next business day after the day on which it becomes relevant PS money, into an account (‘the account’) held with an Australian ADI or an account of a kind prescribed by regulations. The account must be designated for the purposes of safeguarding relevant PS money and meet any requirements about the following matters that are prescribed by regulations:
the circumstances in which payments may be made out of the account, including how an end user may authorise payment transactions such as refunds, reversals and chargebacks;
the minimum balance to be maintained in the account;
how interest on the account is to be dealt with;
how interest or other earnings on an investment of money withdrawn from the account, or the proceeds of the realisation of such an investment, are to be dealt with;
[Schedule 1, item 44, subparagraph 983HE(1)(d)(i), subsection 983HE(2), the Note to paragraph 983HE(2)(b), and subsection 983HF(1) of the Corporations Act]
hold the money in the account for the benefit of the end user of the money;
[Schedule 1, item 44, subparagraph 983HE(1)(d)(ii) of the Corporations Act]
identify, and remove from the account as soon as practicable, any money paid into the account that is not:
relevant PS money;
interest on the amount from time to time standing to the credit of the account;
in circumstances of an investment of money – the interest, earnings, or proceeds of the realisation of such investment if said interest, earnings or proceeds are dealt with in accordance with any requirements prescribed by regulations; or
other money of a class for which the conditions (if any) prescribed by regulations are met;
[Schedule 1, item 44, subparagraph 983HE(1)(d)(iii), subsection 983HE(3) and the Note to paragraph 983HE(3)(d) of the Corporations Act] 
pay money from the account in accordance with any regulations that may deal with one or more of the following:
the process for withdrawing money in order to invest it;
the classes of investment that may be made;
the process for the end user to authorise payments from the account;
the process for withdrawing money in order to pay fees or charges incurred by the end user;
the process for withdrawing money that has ceased to be relevant PS money of the payment system licensee;
the process for making payments authorised by law;
[Schedule 1, item 44, subparagraph 983HE(1)(d)(iv) and subsection 983HF(2) of the Corporations Act] 
comply with any obligation in relation to the account, or to money or investments referred to in subsection 983HE(3) of the Bill, prescribed by regulations. This could cover how money in the account, or an investment of such money, is to be dealt with if the licensee holding the account:
ceases to be a licensee; or
becomes a Chapter 5 body corporate (within the meaning of the Corporations Act) (i.e. insolvent); or
merges with another financial services licensee; or
ceases to provide all payment system services authorised by their licensee.
[Schedule 1, item 44, subparagraph 983HE(1)(d)(v) and subsection 983HF(3) of the Corporations Act] 
1.193 In preparing regulations under each of the abovementioned regulation-making powers, consideration may be given to regulations made under equivalent provisions for the existing client money regime.
1.194 If the licensee has obtained approval from ASIC to use another safeguarding method, and complies with the requirements for using that other method, a failure to segregate relevant PS money that is covered by that other safeguarding method does not contravene the segregation method requirements. A licensee may use a combination of safeguarding methods. For example, a specified amount of money may be covered by an approved safeguarding method, while the remainder is segregated. These other safeguarding methods are explained further below.
[Schedule 1, item 44, paragraph 983HE(1)(c) and Note 3 to subsection 983HE(1) of the Corporations Act]
1.195 Regulations may be made prescribing circumstances in which contravention of the requirement to segregate relevant PS money may not occur. 
[Schedule 1, item 44, subsection 983HE(4) of the Corporations Act]
Additional safeguard – segregated money protected from attachment
1.196 Section 983HG of the Corporations Act provides additional protection for relevant PS money, and other money that is able to be held in an account maintained under, and investments permitted by, the segregation method. This is consistent with the treatment of this relevant PS money as being money subject to trust (under the statutory trust or the express trust through designation of the account).
1.197 Accordingly, except at the suit of a person otherwise entitled to the money or investment, the following monies or investments cannot be attached or taken in execution nor made subject to a set-off, security interest, charging order, or any process of a similar nature:
relevant PS money;
interest on the amount from time to time standing to the credit of the account;
in circumstances of an investment of relevant PS money withdrawn from the account – the interest, earnings, or proceeds of the realisation of such investment; or
other money of a class for which the conditions (if any) prescribed by regulations are met.
[Schedule 1, item 44, section 983HG of the Corporations Act]
Trust account provider not liable for licensee’s failure to comply with segregation method
1.198 The provider of the account in which relevant PS money is stored will not be liable merely because of a failure by the licensee to comply with its safeguarding requirements.
[Schedule 1, item 44, section 983HH of the Corporations Act]
Other methods
Approval of use of another method
1.199 Licensees can apply to ASIC for approval to use other safeguarding methods. This allows flexibility for licensees to make other arrangements that provide an equivalent level of protection for relevant PS money. A licensee may, for example, wish to seek approval for use of another safeguarding method that allows the licensee greater flexibility for managing money in transit.
1.200 The application must be made in the prescribed form.
[Schedule 1, item 44, subsections 983HJ(1) and (2) of the Corporations Act]
1.201 The other methods that can be approved are insurance, guarantee, or another method that is determined by ASIC in a legislative instrument as being available for one or more specified classes of licensee. The ASIC power to determine other methods enables flexibility to respond to commercial developments in products and arrangements that may be made available to licensees that achieve the objectives of safeguarding payment-related money.
[Schedule 1, item 44, paragraphs 983HI(b) and 983HM(1)(a) of the Corporations Act]
1.202 These other (non-segregation) methods cannot be approved or used for the purpose of safeguarding relevant PS money that is credited to an SVF issued by the licensee. 
[Schedule 1, item 44, subparagraph 983HI(c)(iii) of the Corporations Act]
1.203 If ASIC refuses to approve use of another safeguarding method, it must give written notice of the refusal to the applicant. ASIC decisions are reviewable by the ART. 
[Schedule 1, item 44, subsection 983HJ(4) of the Corporations Act]
1.204 If ASIC grants an approval, the approval may be given subject to conditions, and can be given for either a limited or unlimited duration. Conditions on approval, and the duration of the approval, can be varied or revoked by written notice from ASIC to the holder of the approval. The imposition and variation of conditions on an approval can be made by ASIC on its own initiative or on application by the holder of the approval. If ASIC refuses to exercise such action(s) on application by the holder, it must give written notice of the refusal to the applicant. ASIC decisions are reviewable by the ART.
[Schedule 1, item 44, section 983HK of the Corporations Act]
Minimum requirements for approval
1.205 ASIC may determine, in a legislative instrument, minimum requirements that must be met to obtain approval of a safeguarding method. ASIC has broad discretion to determine these requirements. This broad discretion allows flexibility for ASIC to develop detailed operational requirements for different safeguarding methods, that it considers are appropriate to meet the objectives of safeguarding relevant PS money. The process for making a legislative instrument will ensure operational requirements are determined following an appropriate level of public consultation and impact analysis, and Parliamentary scrutiny. 
1.206 The Bill specifies a list of matters about which ASIC could determine minimum requirements. These are matters that are considered important to achieve a level of protection for relevant PS money that is equivalent to the segregation method. These matters include, but are not limited to: 
that the licensee has appropriate processes to identify the relevant PS money to be safeguarded using the method;
that the licensee has appropriate processes for ensuring the relevant PS money would be able to be identified, safeguarded and processed in an effective and timely manner using the method where the licensee has:
become a Chapter 5 body corporate (within the meaning of the Corporations Act) (i.e. become insolvent); or
ceased to be a payment system licensee; or
ceased to carry on a financial services business as a payment system licensee;
that the licensee’s relevant PS money would be able to be identified, safeguarded and processed in an effective and timely manner using the method;
that the method provides sufficient minimum cover to adequately safeguard the licensee’s relevant PS money;
that the licensee has appropriate processes to:
identify and implement any increase in the method’s cover should this become necessary to adequately safeguard the licensee’s relevant PS money; and
report to ASIC in writing about the increase, including the circumstances that necessitated the increase;
that the licensee has appropriate processes to identify and manage any additional operational risks relating to using the method, including for adequately safeguarding their relevant PS money in the event that any cover provided by the method ends;
if the method is insurance or a guarantee – that any capping or limiting of the insurer’s or guarantor’s liability is not excessive.
[Schedule 1, item 44, subsections 983HJ(3) and 983HM(2), and paragraph 983HM(1)(b) of the Corporations Act] 
Contraventions and revocation of approval
1.207 ASIC may revoke approval if it is satisfied that there has been a contravention of a condition on the approval or where the licensee has requested ASIC to do so. Revocation must be communicated by written notice to the holder of the approval and will take effect on the day specified in said notice (which must be prospective and at least 30 days after the day the notice is given). This period allows for the licensee to make arrangements to comply with other safeguarding methods (e.g. the segregation method). ASIC decisions are reviewable by the ART.
[Schedule 1, item 44, section 983HL of the Corporations Act]
1.208 A contravention of requirements relating to the use of an approved safeguarding method is subject to a civil penalty. Such a contravention occurs if the licensee uses (or is purportedly using) another safeguarding method and the licensee:
has not obtained approval from ASIC to use the other safeguarding method; or
contravenes a condition of approval for using the other safeguarding method; or 
purports to use an approved safeguarding method in relation to relevant PS money that is credited to an SVF issued by the licensee.
[Schedule 1, items 44 and 56, section 983HI, the note to section 983HI and subsection 1317E(3) of the Corporations Act]
Relevant PS money reporting rules
1.209 To ensure that ASIC can effectively monitor and enforce the safeguarding requirements, ASIC can make rules by way of legislative instrument (‘the relevant PS money reporting rules’) dealing with the following classes of requirements (including any incidental or related requirements):
requirements to report information
reconciliation requirements. 
[Schedule 1, items 42 and 44, section 9 and subsections 983HN(1) and 983HO(1) of the Corporations Act]
1.210 A non-exhaustive list of matters incidental or related to requirements to report accounting information and reconciliation requirements are also prescribed, and include:
the classes of money in relation to which particular requirements apply;
for requirements to report information:
to whom information is required to be reported; and
the information that is required to be reported;
for reconciliation requirements:
the information that is required to be reconciled; and
how reconciliations are required to be reviewed or approved, including who is required to review or approve reconciliations; and
to whom reconciliations are required to be submitted;
the payment system licensees who are required to comply with requirements imposed by the rules;
the manner and form in which persons must comply with requirements imposed by the rules;
the circumstances in which persons are, or may be, relieved from complying with requirements in the rules that would otherwise apply to them;
the keeping of records, or the provision of records or other information, relating to accounts maintained for the purposes of section 983HE of the Corporations Act;
the keeping of records, or the provision of records or other information, relating to compliance with (or determining whether there has been compliance with) the rules;
any matters that the regulations provide, for the purposes of this paragraph, may be dealt with in the relevant PS money reporting rules;
any other matters that the provisions of this Act provide may be dealt with in the relevant PS money reporting rules.
[Schedule 1, item 44, subsection 983HO(2) of the Corporations Act]
1.211 Regulations may be made providing that the relevant PS money reporting rules:
cannot impose requirements (or certain classes of requirements) in relation to certain classes of persons or money; or
can only impose requirements (or certain classes of requirements) in relation to certain classes of persons or money in certain circumstances.
[Schedule 1, item 44, subsection 983HN(2) of the Corporations Act]
1.212 This allows the scope of the relevant PS money reporting rules to be restricted in the future, if necessary, to tailor the scope of the reporting power so it is fit for purpose and does not impose undue regulatory burdens. For example, regulations may specify a threshold of activity that must be met before licensees are subject to certain kinds of requirements. Alternatively, regulations may provide that certain transactions cannot be made subject to requirements in the reporting rules. 
1.213 Before any relevant PS money reporting rules can be made, ASIC must undertake consultation consistent with section 17 of the Legislation Act 2003. 
Compliance
1.214 [bookmark: _Hlk221005042]Non-compliance with the relevant PS money reporting rules attracts a civil penalty. 
[Schedule 1, items 44 and 56, section 983HP and subsection 1317E(3) of the Corporations Act]
1.215 As an alternative to civil proceedings as a result of non-compliance with the relevant PS money reporting rules, regulations may provide that the non-compliant person could instead do one or more of the following:
pay a penalty to the Commonwealth in an amount not exceeding:
3,000 penalty units for an individual;
15,000 penalty units for a body corporate;
undertake or institute remedial measures (including education programs)
accept sanctions other than the payment of a penalty to the Commonwealth;
enter into one or more legally enforceable undertakings to:
take specified action within a specified period;
refrain from taking specified action;
pay a specified amount within a specified period to the Commonwealth or to some other specified person.
[bookmark: _Hlk221018462][Schedule 1, item 44, section 983HQ of the Corporations Act]
1.216 Payment systems licensees, or persons acting on their behalf (i.e. authorised representatives), are not liable to an action or other proceeding (civil or criminal) for, or in relation to, providing ASIC with, or allowing ASIC access to, data or information. However, this protection from liability only applies if the licensee or person engages in such conduct in good faith and in compliance with a requirement imposed by or under a provision of the relevant PS money reporting rules.
[Schedule 1, item 44, section 983HR of the Corporations Act]
Powers of the Court
Freezing powers
1.217 [bookmark: _Hlk221028205]ASIC can apply to the Court for an order that dealings in respect of specified accounts with financial institutions that a person holds or maintains (in Australia or elsewhere) are restrained, subject to any terms and conditions imposed by the Court. The Court may only make such orders if it is satisfied that:
there are reasonable grounds for believing the person that is or was a payment system licensee contravened, or is likely to contravene, sections 983HI or 983HP or subsections 983HE(1) or 983HY(1) of the Corporations Act in relation to the account or money or investments in the account; or
the person that is or was a payment system licensee has:
ceased to be a licensee;
become a Chapter 5 body corporate (within the meaning of the Corporations Act) (i.e. insolvent);
merged with another financial services licensee; or
ceased to provide all payment system services authorised by their licence.
[Schedule 1, item 44, section 983HT of the Corporations Act]
1.218 A financial institution breaches a civil penalty provision if a freezing order is directed to the financial institution in relation to another person who is or was a payment system licensee, and the institution fails to:
disclose to ASIC every account kept at the institution in the name of the other person that the institution reasonably suspects is held or kept at the institution for the benefit of the other person; or
permit ASIC to make a copy of, or to take an extract from, such an account or any of the institution’s books relating to the other person.
[Schedule 1, items 44 and 56, section 983HV and subsection 1317E(3) of the Corporations Act]
1.219 The Court may also, if it considers it desirable to do so, grant an interim order restraining abovementioned dealings as applied for by ASIC pursuant to section 983HT of the Corporations Act. This may be done before the Court considers ASIC’s application and may apply until determination of such application.
[Schedule 1, item 44, subsection 983HU(1) of the Corporations Act]
1.220 It is a condition of granting any such interim order that the Court not require ASIC or any other person to give an undertaking as to damages.
[Schedule 1, item 44, subsection 983HU(2) of the Corporations Act]
Further powers
1.221 If an order is made under sections 983HT or 983HU of the Corporations Act, ASIC (or a person whom the order affects) may apply to the Court for a further order to (subject to any terms and conditions the Court may impose):
deal with such ancillary matters as the Court thinks necessary or desirable;
direct that specified amounts in an account affected by the first-mentioned order be paid to ASIC or a person nominated by ASIC, including directions that said person:
must pay the money into a separate account; or
is authorised to prepare a scheme for distributing the money to persons who claim, within 6 months after the person receives the money, to be entitled to the money and satisfy said person that they are so entitled; or
if the money received is insufficient to pay all proved claims, may, despite any rule of law or equity to the contrary, apportion the money among the claimants in proportion to their proved claims and show in the scheme how the money is so apportioned;
vary or discharge the first-mentioned order or an order under this section.
[Schedule 1, item 44, section 983HW and subsection 983HX(1) of the Corporations Act]
1.222 Following any direction from the Court authorising a person to prepare a scheme for distributing money to persons entitled to money, if said authorised person then prepares such a scheme they must apply to the Court for its approval and for any directions in respect of it.
[Schedule 1, item 44, subsection 983HX(2) of the Corporations Act]
1.223 The Court may also make further directions it thinks fit in relation to a direction for money to be paid into a separate account. These directions may be as to:
the persons to whom that money is to be paid, and in what amounts the whole or any portion of that money is to be paid; and
the payment of the balance of the money (if any) remaining in the account.
[Schedule 1, item 44, subsection 983HX(3) of the Corporations Act]
Other matters
Redemption rights
1.224 The Bill introduces a guaranteed period in which a person who possesses a right to redeem relevant PS money that is credited to an SVF can exercise that right. This period is the 6-year period starting on the first day the money can no longer be used under the facility for making payments (i.e. the day on which the terms of the facility provide that the balance of the facility can no longer be applied to making payments to other persons, such as an expiry date). 
[Schedule 1, item 44, subsection 983HS(1) of the Corporations Act]
1.225 The person that possesses the right to redeem is the person who acquires the rights (e.g. the holder of the facility). For a tokenised SVF, a person who possesses a digital token that is attached to rights to redeem money from the tokenised SVF is a person who is covered by the guaranteed redemption period. 
[Schedule 1, item 2, paragraphs 761EB(1)(b) and (c) of the Corporations Act]
1.226 Any fees for redeeming relevant PS money credited to an SVF issued by a payment system licensee must be proportionate and commensurate with the costs actually incurred. As fees are incurred, these amounts may become remuneration to which the licensee is entitled (and so cease to be relevant PS money). The safeguarding provisions provide further detail on how this money is to be treated. 
[Schedule 1, item 44, subsection 983HS(2) of the Corporations Act]
1.227 An arrangement has no effect to the extent that it is inconsistent with subsections 983HS(1) or (2) of the Corporations Act. This means that an SVF provider cannot enter an arrangement with their client that ‘opts-out’ of this protection or agrees to earlier forfeiture of relevant PS money. An SVF provider can manage redemption periods for their products by use of expiry dates or other terms of the facility that specify when amounts credited cease to be available for making payments. However, if such terms are included, it is expected that this would be a significant risk or feature of the product that would be included in the product disclosure statement.   
[Schedule 1, item 44, subsection 983HS(3) of the Corporations Act]
Anti-avoidance
1.228 A person attracts a civil penalty if they, whether alone or with other persons, enter, begin to carry out, or carry out a scheme for the purpose (whether sole or non-incidental) of avoiding the application of any provision of Division 2A of the Corporations Act, and such purpose has been or would be achieved by part or whole of said scheme. In addition to attracting a civil penalty, such a scheme may also be set aside by the Court.
[Schedule 1, items 44 and 56, subsections 983HY(1) and (2), and subsection 1317E(3) of the Corporations Act]
1.229 However, the civil penalty provision does not apply if its prevention of a person from entering, beginning to carry out, or carrying out such a scheme would result in an acquisition of property otherwise than on just terms.
[Schedule 1, item 44, subsection 983HY(3) of the Corporations Act]
Minor and technical amendments
1.230 A number of minor and technical amendments are made to reflect incorporation of the new safeguarding requirements in the Corporations Act. Unless otherwise stated, references below to provisions relating to minor or technical amendments are references to provisions of the Corporations Act. 
1.231 The Bill inserts new paragraph 981A(2)(e) preventing the existing client money rules (i.e. Division 2 of Part 7.8 of the Corporations Act) from applying to relevant PS money as defined within:
Division 2A of Part 7.8 of the Corporations Act; or
the Prudential Regulation Bill. 
[Schedule 1, item 43, paragraph 981A(2)(e) of the Corporations Act]
1.232 The Bill updates section 986A to allow regulations to also impose reporting requirements to be complied with by a financial services licensee in relation to relevant PS money under new Division 2A of Part 7.8 of the Corporations Act.
[Schedule 1, item 45, section 986A of the Corporations Act]
1.233 The Bill amends paragraph 988E(a) of the Corporations Act to reference also new section 983HE. This amendment requires financial services licensees to keep financial records showing particulars of all money received or paid by the licensee, including money paid to, or disbursed from, an account used for segregating relevant PS money.
[Schedule 1, item 46, paragraph 988E(a) of the Corporations Act]
1.234 The Bill inserts a new subparagraph to require an auditor of a licensee to lodge a written report with ASIC in a prescribed form (and provide a copy to the licensee) within 7 days after becoming aware of a contravention of a provision of new Division 2A (or a provision of regulations made for the purposes of such a provision). The written report must relate to the contravention.
[Schedule 1, item 47, subparagraph 990K(2)(b)(ia) of the Corporations Act]
1.235 The Bill inserts references to new subsection 983HE(1) in paragraphs 993B(1)(a) and (3)(a) of the Corporations Act. This amendment creates strict liability and ordinary offences for the failure of a financial services licensee (or their authorised representative) to pay relevant PS money into an account in accordance with new subsection 983HE(1).
[Schedule 1, item 48, paragraphs 993B(1)(a) and (3)(a) of the Corporations Act]
1.236 The Bill inserts references to new paragraph 983HE(2)(b) in subsection 993C(1) and paragraph 993C(3)(a) of the Corporations Act. This amendment creates strict liability and ordinary offences for the contravention, by a financial services licensee or their authorised representative, of a requirement in regulations made for the purposes of new paragraph 983HE(2)(b). Notes clarify that requirements made for new paragraph 983HE(2)(b) could include those mentioned in new subsection 983HF(1).
[Schedule 1, items 49 to 52, subsections 993C(1) and (3) of the Corporations Act]
1.237 The Bill inserts new subparagraph 1013D(1)(ja) which requires product disclosure statements to include a statement that the SVF a retail client may wish to acquire is not protected under the financial claims scheme provided for by Division 2AA of Part II of the Banking Act.
[Schedule 1, item 53, paragraph 1013D(1)(ja) of the Corporations Act]
1.238 The Bill updates subsection 1017E(1A) with new content that excludes relevant PS money of the ‘product provider’ (within the meaning of subsection 1017E(1)) from the application of section 1017E.
[Schedule 1, item 54, paragraph 1017E(1A) of the Corporations Act]
1.239 The Bill inserts new paragraph 1317C(gdla) which means that determinations by ASIC under paragraphs 983HM(1)(a) or (b) of the Corporations Act will not be reviewable by the Administrative Review Tribunal.
[Schedule 1, item 55, paragraph 1317C(gdla) of the Corporations Act]
[bookmark: _Toc220591885][bookmark: _Toc221191495][bookmark: _Toc221282071][bookmark: _Toc221726422][bookmark: _Toc223428955]Unclaimed money in SVFs
1.240 Schedule 1 to the Bill introduces Part 9.8 of the Corporations Act, which establishes a process for managing money in SVFs issued by major SVF providers that have become inactive or dormant over an extended period of time.  
1.241 The new framework for managing this unclaimed money addresses three core functions:
[bookmark: _Hlk207626563]Setting out criteria for determining when funds in a major SVF account are considered unclaimed, based on inactivity over a defined period;
Providing a legal pathway for major SVF providers to transfer unclaimed funds to the Commonwealth; and
Establishing a process through which individuals can identify unclaimed money they are entitled to and have it returned to them, with the process varying depending on the provider’s operational status.
Key concepts
1.242 The following key concepts are defined as part of the new framework for managing unclaimed money:
Inactive SVF; and
Unclaimed SVF money.
Meaning of inactive SVF
1.243 An inactive SVF is an SVF that has had no transaction activity by any holder of the facility for a period of seven years, unless the regulations prescribe another period of time.
[Schedule 1, items 59 and 61, section 9 and subsection 1343AB(1) of the Corporations Act]
1.244 If an SVF has no transaction history by any holder and the business operating the SVF is transferred from one entity to another, this period of inactivity prior to the transfer applies to the calculation of the period of inactivity for any new SVFs held by the holder that were issued as a result of the transfer and operate in the same way, or substantially the same way, as the SVF with the initial entity. 
[Schedule 1, item 61, subsection 1343AB(2) of the Corporations Act]
1.245 Where the SVF is a tokenised SVF, inactivity is determined in the same way (i.e. by reference to transaction activity by a holder of the facility). 
Meaning of unclaimed SVF money
1.246 Unclaimed SVF money refers to the total amount of money that is standing to the credit of an inactive SVF at a particular point in time. The money standing to the credit of the inactive SVF is only unclaimed SVF money if the amount of money is greater than $0, or greater than an alternative amount prescribed via regulations.
[Schedule 1, item 59, section 9 of the Corporations Act]
Payments to the Commonwealth
1.247 Under the Bill, major SVF providers are generally required to pay any unclaimed SVF money to the Commonwealth after the end of each relevant calendar year.
1.248 Within 3 months after the end of the calendar year, all entities that were major SVF providers at any point during that year are required to pay the Commonwealth an amount equal to the total amount of any unclaimed SVF money that, at the end of the year, was standing to the credit of each SVF issued by the entity. Contravention of this requirement attracts a civil penalty.
[Schedule 1, items 60 and 61, subsections 1317(3) and 1343AI(1) of the Corporations Act]
1.249 If an entity that is required to pay unclaimed SVF money to the Commonwealth reasonably believes that it will cease to exist before the end of the calendar year or will be unable to pay the amount after the end of the calendar year for any reason, the entity must pay the Commonwealth the amount before the time they are expected to cease to exist or will otherwise be unable to pay the amount. Contravention of this requirement attracts a civil penalty.
[Schedule 1, items 60 and 61, subsections 1317(3) and 1343AI(3) of the Corporations Act]
1.250 However, the entity must not pay the Commonwealth any amount of the total amount of unclaimed SVF money for a particular calendar year that ceases to be unclaimed SVF money after the end of that year. For example, if the holder of the SVF initiates a transaction using the money standing to the credit of the facility with the entity after the end of the year but before the entity has paid the total amount of unclaimed SVF money to the Commonwealth, the amount standing to the credit of that facility ceases to be unclaimed SVF money and must not be paid to the Commonwealth. The remaining amount of unclaimed SVF money must still be paid to the Commonwealth.
[Schedule 1, item 61, subsection 1343AI(2) of the Corporations Act]
1.251 If an entity pays the Commonwealth an amount that exceeds the total amount of unclaimed SVF money that was payable for a particular year, the entity can lodge an application with ASIC for a refund of the excess amount and ASIC must pay an amount equal to the excess to the entity. ASIC makes this payment on behalf of the Commonwealth, and the Consolidated Revenue Fund is appropriated for the purposes of this payment.
[Schedule 1, item 61, sections 1343AJ and 1343AM of the Corporations Act]
1.252 An entity is no longer liable in respect of an amount of unclaimed SVF money paid to the Commonwealth. This means that money paid to the Commonwealth in these circumstances is no longer relevant PS money and is not required to be safeguarded by the entity. A person who possesses a right to redeem money that has been paid to the Commonwealth as unclaimed SVF money must instead make a claim for reimbursement of this money as discussed below.
[Schedule 1, item 61, section 1343AK of the Corporations Act] 
1.253 A State or Territory law that would otherwise require an amount of unclaimed SVF money to be paid to a State or Territory (or authority of a State or Territory) does not apply.
[Schedule 1, item 61, section 1343AL of the Corporations Act]
Reimbursing clients
1.254 These reforms set out a process for reimbursing a person (the ‘client’) in circumstances where the client holds, or held, an SVF with a major SVF provider that was an inactive SVF and the amount of money standing to the credit of the facility has been paid to the Commonwealth.
1.255 In these circumstances, the client may apply to the responsible provider, or ASIC if there is no longer a responsible provider, for payment of an amount equal to the amount of unclaimed SVF money that was standing to the credit of the SVF they held with the major SVF provider and was subsequently paid to the Commonwealth.
[Schedule 1, item 61, subsections 1343AO(2) and 1343AP(2) of the Corporations Act]
1.256 The ‘responsible provider’ is the provider who paid the amount of unclaimed SVF money standing to the credit of the facility to the Commonwealth, unless another provider currently operates the person’s facility as a result of one or more transfers of the business responsible for the facility, in which case this other provider is the responsible provider.
[Schedule 1, item 61, subsection 1343AN(2) of the Corporations Act]  
1.257 The client may only apply to the responsible provider for payment of a relevant amount of unclaimed SVF money if the responsible provider still exists and is currently a major SVF provider, an AFS licensee that is a constitutionally-covered corporation, or an ADI.
[Schedule 1, item 61, subsection 1343AO(1) of the Corporations Act]
1.258 The application to the relevant provider must contain sufficient information to allow them to reasonably assess whether the client is entitled to a payment.
[Schedule 1, item 61, subsection 1343AO(3) of the Corporations Act]
1.259 On receiving such an application, the responsible provider must lodge a request form with ASIC for payment of an amount equal to the amount of unclaimed SVF money standing to the credit of the client’s facility immediately before payment to the Commonwealth. Contravention of this requirement attracts a civil penalty.
[Schedule 1, items 60 and 61, subsections 1317E(3) and 1343AO(4) of the Corporations Act]
1.260 ASIC is required to pay the responsible provider on behalf of the Commonwealth the relevant amount in response to such a request.
[Schedule 1, item 61, subsection 1343AO(5) of the Corporations Act]
1.261 Following payment by ASIC, the responsible provider must reimburse the client as soon as reasonably practicable. Contravention of this requirement attracts a civil penalty.
[Schedule 1, items 60 and 61, subsections 1317(3) and 1343AO(6) of the Corporations Act]
1.262 If there is no responsible provider that is a major SVF provider, AFS licensee or ADI, the client may instead apply to ASIC in the prescribed form and ASIC must pay the relevant amount to the client.
1.263 Interest is not payable on an amount paid to the responsible provider or the client by ASIC or an amount paid to the client by the responsible provider under these reforms.
[ Schedule 1, item 61, subsections 1343AO(7) and 1343AP(3) of the Corporations Act]
1.264 The Consolidated Revenue Fund is appropriated for the purposes of payments paid by ASIC on behalf of the Commonwealth to the responsible provider or the client.
[Schedule 1, item 61, subsections 1343AO(8) and 1343AP(4) of the Corporations Act]
Table 1.1 Treatment of unclaimed money under reforms
	Entity status
	Who assesses the claim
	Who returns the money

	Still a major SVF provider
	The entity
	ASIC returns funds to the entity; the entity returns to customer

	No longer a major SVF provider but either is an ADI or holds an AFS licence
	The entity 
	ASIC returns funds to the entity; the entity returns to customer. Only applies to funds paid to the Commonwealth while it was a major SVF provider.

	No longer exists or holds an AFS licence
	ASIC
	ASIC assumes full responsibility for assessing and returning funds directly to claimants

	SVF businesses sold to another AFS licensee, ADI or major SVF provider
	The acquiring entity
	The acquiring entity assumes full responsibility for assessing and returning funds directly to claimants


Disclosure requirements
1.265 Any person that was a major SVF provider at any point during a particular calendar year is required to lodge a statement with ASIC about any unclaimed SVF money that is standing to the credit of relevant facilities issued by the provider at the end of that year. This statement must be lodged within three months after the end of the relevant calendar year, and in the prescribed form. Contravention of this requirement attracts a civil penalty.
[Schedule 1, items 60 and 61, subsection 1317(3) and section 1343AD of the Corporations Act]
1.266 If an entity that is required to pay unclaimed SVF money to the Commonwealth reasonably believes that it will cease to exist before the end of the calendar year or will be unable to pay the amount after the end of the calendar year for any reason, in addition to making an early payment to the Commonwealth (mentioned above), the entity must lodge a statement with ASIC regarding the amount of the early payment before the time they are expected to cease to exist or will otherwise be unable to pay the amount.
[Schedule 1, item 61, paragraph 1343AI(3)(d) of the Corporations Act]
1.267 ASIC is required to make the particulars of any amounts of unclaimed SVF money shown in a statement lodged by a relevant provider publicly available. ASIC may determine the manner in which these particulars are made available to the public.
[Schedule 1, item 61, section 1343AE of the Corporations Act] 
1.268 [bookmark: _Toc221203456][bookmark: _Toc221199592]Providers and their associates must not disclose the particulars of an amount of unclaimed money or of a person to whom the money is, or is likely to be, payable to anyone other than that person or an agent of that person. A civil penalty applies to a provider or any of their associates that discloses this information to any other person. Any document containing this information is exempt for the purposes of section 38 of the Freedom of Information Act 1982.
[Schedule 1, items 60, 61 and 62, subsections 1317(3) and 1343AF(1) of the Corporations Act and Schedule 3 of the Freedom of Information Act 1982]
1.269 However, this restriction does not apply to a disclosure of any particulars that have already been made public by ASIC at the time of the disclosure.
[Schedule 1, item 61, subsection 1343AF(2) of the Corporations Act]
1.270 A State or Territory law that would otherwise require a major SVF provider to lodge a return or other document relating to unclaimed SVF money with a State or Territory (or authority of a State or Territory) does not apply.
[Schedule 1, item 61, section 1343AG of the Corporations Act]
Other provisions
1.271 The Commonwealth and ASIC are not liable for any loss or damage suffered by any person arising out of the exercise or failure to exercise a power that ASIC has under the new unclaimed SVF money framework or in relation to unclaimed SVF money generally.
[Schedule 1, item 61, section 1343AQ of the Corporations Act]
Interaction with unclaimed moneys under the Banking Act
1.272 Money in SVFs issued by major SVF providers is not unclaimed moneys for the purposes of the relevant provisions of the Banking Act. This is to ensure unclaimed SVF money is only managed consistent with these reforms. 
[Schedule 1, item 57, paragraph 69(1A)(d) of the Banking Act]
1.273 However, money paid to the Commonwealth by an entity that was an ADI, but since making the payment has ceased being an ADI and become a major SVF, is treated as an ADI in relation to that amount. This ensures that a person entitled to the money can still be paid the amount under the Banking Act and avoids uncertainty regarding the relevant regime applicable to the money.
[Schedule 1, item 58, subsection 69(11D) of the Banking Act]
1.274 Accordingly, existing unclaimed money balances with entities transitioning from regulation as PPF providers to regulation as major SVFs are preserved and periods of inactivity accrued under the PPF regime recognised, ensuring continuity of consumer protections and dormancy calculations.
[bookmark: _Toc220591883][bookmark: _Toc221191493][bookmark: _Toc221282069][bookmark: _Toc221726423][bookmark: _Toc223428956]ePayments Code – Rulemaking Power
1.275 The amendments in Schedule 1 to the Bill introduce a Ministerial rulemaking power to enable the Minister to create a new, mandatory ePayments Code.
1.276 Under this rulemaking power, the Minister may, by legislative instrument, make a code that deals with electronic payments, electronic payment services and other related and incidental matters.
[Schedule 1, item 64, section 1101AG of the Corporations Act] 
1.277 An electronic payment includes a payment, funds transfer, cash withdrawal, cash deposit or another kind of transaction prescribed by regulations. An electronic payment service makes, carries out or facilitates an electronic payment.
[Schedule 1, item 63, section 9 of the Corporations Act]
1.278 Covered entities are required to comply with a code made under the new rulemaking power, and civil penalties may apply to covered entities that fail to comply. 
[Schedule 1, items 64 and 65, section 1101AH and subsection 1317E(3) of the Corporations Act]
1.279 A covered entity in relation to the ePayments Code means:
an ADI under the Banking Act;
a payment entity under the Prudential Regulation Bill;
a participant under the PSRA (which includes providers of payment services and payment product-related services);
any entity acting on behalf of one of the above covered entities. 
[Schedule 1, items 63 and 64, sections 9 and 1101AH of the Corporations Act] 
1.280 The term covered entity is broad to include providers of payment services and payment product-related services regardless of whether the provider holds, or is required to hold, an AFS licence under the amendments in Schedule 1 to the Bill. This means that ASIC may commence civil proceedings if an unlicensed PSP does not comply with a relevant provision of a code made under the power. 
1.281 The rulemaking power includes a non-exhaustive list of matters that the ePayments Code may deal with, such as:
required processes, including remediation processes, in relation to unauthorised transactions and mistaken payments; 
how a covered entity must conduct themselves in relation to electronic payments with which they are involved;
how covered entities may offer or provide electronic payment services;
procedures in relation to disputes under or breaches of the code;
requirements for covered entities relating to the AFCA scheme;
information disclosure requirements for covered entities; and
reporting obligations for ASIC.
[bookmark: _Toc218851788][bookmark: _Toc220482753][bookmark: _Toc220482774][bookmark: _Toc220484278][bookmark: _Toc220484293][Schedule 1, item 64, section 1101AK of the Corporations Act]
1.282 The ePayments Code may also deal with any additional matters that the Minister considers appropriate. 
[Schedule 1, item 64, paragraph 1101AK(q) of the Corporations Act]
1.283 The rulemaking power also specifies that the ePayments Code may make different requirements for different kinds of things. The non-exhaustive list of things that the ePayments Code may make different provision for includes covered entities, electronic payments, electronic payment services, consumers, mistaken payments and unauthorised transactions. This is intended to clarify that a code made under the rulemaking power may apply different obligations to different cohorts of providers, services and consumers as necessary.
[Schedule 1, item 64, section 1101AJ of the Corporations Act]
1.284 A mistaken payment in relation to an electronic payment includes where an electronic payment is made or authorised by the payer by mistake. However, it does not include an electronic payment made or authorised by the payer by mistake as a result of deliberate deception by another person. For example, if the payer has been deceived by a scam to direct a payment to a particular account held by the scammer, rather than the intended payee, the transfer will not be a mistaken payment for the purpose of this power and a code made under the power. This situation intended to be covered by the Scams Prevention Framework under Part IVF of the Competition and Consumer Act 2010, rather than the ePayments Code.
[Schedule 1, item 63, section 9 of the Corporations Act]
1.285 An unauthorised transaction in relation to an electronic payment includes where an electronic payment is not authorised by the payer or does not occur or proceed as instructed by the payer. For example, a transaction that is fraudulently made by a person other than the payer is an unauthorised transaction.  
[Schedule 1, item 63, section 9 of the Corporations Act]
1.286 The Minister may by legislative instrument:
exempt a class of covered entity from all or specified provisions of the ePayments Code; and
provide that the ePayments Code applies in relation to a class of covered entity as if certain provisions of the Code were omitted, modified or varied.
[Schedule 1, item 64, subsection 1101AL(1) of the Corporations Act]
1.287 A legislative instrument made by the Minister to exempt or apply the ePayments Code to a class of covered entity is subject to the usual Parliamentary oversight and scrutiny processes, including disallowance.
1.288 ASIC is responsible for administration of a code made under the rulemaking power, and may, by notifiable instrument: 
exempt a particular covered entity from all or specified provisions of the ePayments Code; and
provide that the ePayments Code applies in relation to a particular covered entity as if certain provisions of the Code were omitted, modified or varied. 
[Schedule 1, item 64, subsection 1101AL(2) of the Corporations Act]
1.289 These modification and exemption powers are necessary to ensure that a code made under the new rulemaking power may be appropriately applied to entities that engage in conduct relating to electronic payments. ASIC can use these powers in relation to a particular covered entity. This enables ASIC to address particular circumstances where the Code, or specified provisions in the Code, do not apply as intended. The Minister has broader powers that can be applied to address circumstances that affect a class of covered entities. 
[bookmark: _Toc220591886][bookmark: _Toc221191496][bookmark: _Toc221282072][bookmark: _Toc221726424][bookmark: _Toc223428957][bookmark: _Toc78193246][bookmark: _Toc78193403][bookmark: _Toc78548476][bookmark: _Toc78549747][bookmark: _Toc78549791]Other consequential amendments
[bookmark: _Toc220591887][bookmark: _Toc221191497][bookmark: _Toc221282073][bookmark: _Toc221726425][bookmark: _Toc223428958]Corporations Act
1.290 The Bill makes minor amendments to the Corporations Act to ensure consistency of references to the Bill’s substantive amendments.
1.291 The Bill replaces various references in the Corporations Act to be consistent with the new or updated definitions of ‘arrangement’, ‘non-cash funds transfer’, ‘payee’, ‘payer’, ‘SVF’, ‘tokenised SVF’, ‘SVF provider’, ‘tokenised SVF provider’, ‘payment instrument’, ‘payment service’, ‘payment facilitation service’, and ‘payment initiation service’.
1.292 The Bill also removes all references in the Corporations Act to an NCP facility. 
[Schedule 1, items 9, 11 to 26, 30 to 33, 36 to 41, sections 9, 761A, 761B, 761G, 761GA, 763A, 763D, 763E, 765A, 766A, 839A, 911B, 916F, 941C, 946B and 961F of the Corporations Act]
1.293 The Bill makes further consequential amendments to ensure the design and distribution requirements relating to financial products under Part 7.8A of the Corporations Act do not apply in relation to a facility that is an NCP facility, following the retention of this concept for the purposes of the consumer protections under the ASIC Act.
[Schedule 1, items 118 to 120, subsection 994AA(1) of the Corporations Act]
1.294 The Bill also expands the specific categories of conduct that are clearly within scope of the whistleblower protections to include information the whistleblower has reasonable grounds to suspect indicates that a regulated entity, registered NOHC, or subsidiary of either as defined under the Prudential Regulation Bill has engaged in conduct that constitutes an offence, or a contravention, of that Bill. 
[Schedule 1, items 145 and 146, paragraph 1317AA(5)(c) and section 1317AAB of the Corporations Act] 
[bookmark: _Toc220591888][bookmark: _Toc221191498][bookmark: _Toc221282074][bookmark: _Toc221726426][bookmark: _Toc223428959]Related to the Prudential Regulation Act
Payment Systems (Regulation) Act 1998
1.295 The Prudential Regulation Bill is explained in Chapter 2 below. To support these amendments, Division 1 of Part 8 of the Bill makes various amendments relating to the Prudential Regulation Bill, including consequential amendments to the PSRA to reflect the repeal of the PPF framework.
1.296 [bookmark: tempbookmark]The Prudential Regulation Bill, and the introduction of the concepts of ‘payment entities’ and ‘regulated business’ under that Bill, will entirely replace the existing PPF framework.
1.297 Consequentially, the amendments remove all remaining PPF provisions from the PSRA, including references in the title and operative provisions, the PPF specific definitions, the PPF authorisation regime, and the compliance and supervisory machinery in Part 4. This ensures that, from commencement, the PSRA no longer contains any regulatory framework for PPF providers, to simplify and streamline regulation of SVFs and other regulated entities.
[Schedule 1, items 121 to 128, title, subsections 6(1), 6(4) and 26(2), sections 7 and 9 and Part 4 of the PSRA] 
Australian Prudential Regulation Authority Act 1998
1.298 Division 2 of Part 8 of the Bill makes minor consequential amendments to a variety of Treasury portfolio legislation to reflect the additional entities being regulated by the Prudential Regulation Bill.
1.299 Specifically, Division 2 of Part 8 to the Bill:
adds the Prudential Regulation Bill to the list in the definition of ‘prudential regulation framework law’ under the APRA Act; 
[Schedule 1, item 129, subsection 3(1) of the APRA Act] 
adds a regulated entity and a registered NOHC to the list of bodies regulated by APRA under the APRA Act;
[Schedule 1, item 130, subsection 3(2) of the APRA Act] 
ensures that the standard liability protections under the APRA Act do not limit, and are not limited by, the protections under the Prudential Regulation Bill;
[Schedule 1, item 131, subsection 58(4) of the APRA Act] 
ensures an investigator appointed by APRA can make certain procedural decisions and undertake steps in support of an examination under the Prudential Regulation Bill;
[Schedule 1, item 132, subsection 58A(1) of the APRA Act] 
expands the information APRA’s annual report must include to cover the activities of statutory managers and persons conducting investigations under the Prudential Regulation Bill;
[Schedule 1, items 133 and 134, subsection 59(2) of the APRA Act] 
ensures that APRA is not authorised to disclose information about the affairs of a particular regulated entity or registered NOHC (or subsidiary of either), or a particular customer or end user of PS money. 
[Schedule 1, item 135, subsection 59(3A) of the APRA Act] 
Banking Act 1959
1.300 A series of minor consequential amendments have been made to the Banking Act including:
removing duplicated sentences in the Banking Act;
inserting new subsections to clarify that conditions imposed on regulated entities or regulated NOHCs must relate to prudential matters, including prudential matters as defined in the Prudential Regulation Bill;
inserting new subparagraphs to provide that compliance with a requirement of the Prudential Regulation Bill may be specified as a condition on authority for either regulated entities or regulated NOHCs.
[Schedule 1, items 137 to 142, subsections 9AA(1), 9AA(1A), 11AAA(1), 11AAA(1A), subparagraphs 9A(2)(b)(iib) and 11AB(2)(a)(iib) of the Banking Act] 
Competition and Consumer Act 2010
1.301 The Bill also amends the Competition and Consumer Act 2010 to facilitate urgent acquisitions where APRA considers a voluntary transfer of business under the FSTR Act necessary to protect the interests of customers or end users of relevant PS money, if the transferring body is a regulated entity. The Bill also cross-refers to relevant terms from the Prudential Regulation Bill. 
[Schedule 1, items 143 and 144, section 51ABZZQ of the Competition and Consumer Act] 
Financial Accountability Regime Act 2023
1.302 The Bill also makes consequential amendments to reflect that the FAR Act will also apply to the payments industry which: 
applies references to payments in the title and adds Prudential Regulation Bill to the list in section 21 of laws for which a contravention may constitute a significant breach;
cross-refers to the definition of ‘regulated entity’ in the Prudential Regulation Bill, and revises the definition of ‘registered NOHC’, which will include the registered NOHC of a regulated entity;
adds regulated entities and their registered NOHCs to the list of accountable entities;
extends accountability obligations which will apply to regulated entities and their registered NOHCs;
replaces the detailed list of entity types with a single reference to the accountable entities defined in section 9, ensuring the provision automatically captures all entities to which the FAR Act applies;
enables the Regulator to make rules that will protect the interests of customers or end users of relevant PS money held by regulated entities.
[Schedule 1, items 147 to 158, title, sections 4, 8 and 14, subsections 24(4) and 67(2), paragraphs 9(3)(a), 14(h), and 21(1)(d) and subparagraph 3(a)(i) of the FAR Act] 
Financial Institutions Supervisory Levies Collection Act 1998
1.303 Further minor technical and consequential amendments are made to the Financial Institutions Supervisory Levies Collection Act 1998, including repealing outdated definitions and levy categories, to support the transition to the new levy framework for regulated entities and regulated NOHCs outlined in Chapter 3 below. Amendments have also been made to:
define regulated entities and regulated NOHC and add them to the classes of entities subject to the supervisory levy, ensuring consistency with the new Levy Imposition Bill;
[Schedule 1, items 159 to 161 and 164, section 7 of the Financial Institutions Supervisory Levies Collection Act] 
introduce liability provisions that make regulated entities and regulated NOHCs liable to pay levies for financial years ending after commencement of their respective levy imposition legislation;
[Schedule 1, items 165 and 166, section 8 of the Financial Institutions Supervisory Levies Collection Act] 
include a saving provision to ensure continuity of levy arrangements by capturing the former short title of the Regulated Non‑operating Holding Companies Supervisory Levy Imposition Act 1998.
[Schedule 1, items 162 and 163, section 7 of the Financial Institutions Supervisory Levies Collection Act] 
Financial Sector (Collection of Data) Act 2001
1.304 The Bill ensures that a person who provides a payment service, or a financial service relating to an SVF or a payment instrument, a subsidiary of a regulated entity or a subsidiary of a registered NOHC are covered under the FSCODA. APRA will have discretion to determine reporting standards for, and may require provision of certain documents by, entities covered by the FSCODA.
[Schedule 1, items 167 to 171, subsections 5(2), 5(4) and 7(2), paragraph 13(1)(a) of the FSCODA] 
Financial Sector (Shareholdings) Act 1998
1.305 The Bill also expands the definition of ‘financial sector company’ to include a regulated entity, ensuring the streamlined approval path and flow-on approvals are available for investments in a payment entity where certain criteria are met. Further minor technical amendments are made to:
[Schedule 1, items 172 to 174, section 3 of the FSSA] 
replace the exemption in subsection 14A(3) so it applies where a company has applied for authorisation or registration under the Banking Act, Insurance Act 1973 or Life Insurance Act 1995, or has requested registration under the Prudential Regulation Bill, but where APRA has not yet made a decision;
streamline and modernise the drafting in the approval pathway by removing redundant conjunctions, adding references to registration under the Prudential Regulation Bill, ensuring regulated entities are treated consistently with other regulated bodies for shareholder‑related purposes, and extending notification requirements to changes in their shareholdings.
[Schedule 1, items 175 to 179, paragraphs 14A(3)(b), 14A(4)(b), 14A(6)(b) and 19(1)(b) and subparagraph 14A(4)(b)(iii) of the FSSA] 
Financial Sector (Transfer and Restructure) Act 1999
1.306 Consequential amendments are made in relation to the treatment of voluntary and compulsory transfers of business, and compulsory transfers of shares under the FSTR Act. The amendments expand the key definitions to include regulated payment entities, foreign regulated payment entities, their customers or end users of relevant PS money (as ‘interested parties’), and the regulated business and corporate structures associated with them, including registered NOHCs and their subsidiaries. This will ensure that the foundational concepts supporting the transfer and restructuring powers apply consistently to the payment sector.
[Schedule 1, items 180 to 184, subsection 4(1) and section 4B of the FSTR] 
1.307 A dedicated transfer mechanism is introduced for regulated payment entities, enabling APRA to determine transfers between regulated payment entities, partial transfers to non-regulated bodies, and transfers involving related bodies corporate where linked to an underlying business transfer or compulsory share transaction. Amendments extend the compulsory share transfer provisions so they will apply to regulated payment entities and align the decision-making tests with those used in the new transfer pathways. The Minister’s declaration power is also broadened which will allow declarations relating to transfers of business or transfers of shares involving regulated payment entities.
[Schedule 1, item 199, 202, 203 and 206, subsections 25(1A) and 25(1G), paragraphs 25AA(1)(b) to (e) and subparagraph 25AA(1)(a)(v) of the FSTR] 
1.308 Further amendments incorporate the new Prudential Regulation Bill into the operation of the FSTR Act by extending relevant prudential requirements, investigation, information-gathering and enforcement related provisions to regulated payment entities, and clarifying how APRA may rely on prudential standards and other instruments under the new legislation when exercising its powers in relation to transfers or restructures involving such entities.
[Schedule 1, items 208 to 213, section 41, subsection 36A(1), paragraphs 36B(1)(a), 36C(4)(d) of the FSTR]
1.309 Lastly, minor and technical amendments are also made to support the operation of the expanded regime, including:
updating definitions and cross-references to reflect the inclusion of regulated payment entities and foreign regulated payment entities;
aligning existing transfer related provisions so regulated payment entities are treated consistently with ADIs, life insurers and general insurers;
updating terminology, decision making tests and references to ‘interested parties’ across the transfer of business and transfer of shares provisions
ensuring the FSTR Act appropriately captures transactions involving related bodies corporate and foreign regulated payment entities.
[Schedule 1, items 184 to 198, 200 to 201, 204 to 205, 207 to 210, 212 to 214, sections 4B,25A and 41, subsections 8(7), 10(3) 25(1B), 25(1DA), 25(1G),25AA(2), 36A(1), 36C(4) and 43A(1), paragraphs 25(1A)(b), 25(1C)(b) to (c), 25(1D)(b), 25(1E)(b) to (c), 25(1F)(b), and 36B(1)(a), subparagraphs 11(1)(c)(i) to(ii), 25AA(1)(a)(i), 25AA(1)(a)(iv) and 36B(1)(a)(iii) of the FSTR] 
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1.310 Amendments have been applied to the ASIC Act to ensure that ASIC has the functions and powers that are conferred on it under the Prudential Regulation Bill and the PSRA. The latter is consequential to recent amendments made to the PSRA to enable the nomination of a special regulator, and potentially ASIC. The Prudential Regulation Bill is explained in Chapter 2 below.
[Schedule 1, item 165, paragraph 12A(1)(e) of the ASIC Act] 
1.311 The Bill removes a reference to a PPF in accordance with the PPF framework being abolished.
[Schedule 1, item 96, subsection 12BAA(6) of the ASIC Act]
1.312 To align with amendments to the Corporations Act, the Bill also makes amendments to clarify the scope of the existing exclusions under Division 2 of Part 2 of the ASIC Act for settlements through RTGS systems and clearing and settlement payments between providers of NCP facilities. 
[Schedule 1, items 98 to 100, paragraphs 12BAA(8)(d), (da) and (f) and 12BAB(1)(daa) of the ASIC Act]
1.313 These amended exclusions continue to apply in relation to providers of NCP facilities where relevant.
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1.314 The Bill commences the day ending 12 months after the day of Royal Assent.
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Amendments not connected with financial services
1.315 The application of amendments in Schedule 1 to the Bill relating to financial products that are not connected with financial services depends on whether the product was an NCP facility prior to commencement. If the product was not an NCP facility prior to commencement, the amendments apply to conduct in relation to the financial product only if the conduct occurs on or after commencement. For example, this provision means that if a particular SVF or tokenised SVF was not an NCP prior to commencement, but is now covered as a payment product, provisions such as advertising requirements (that do not relate to the provision of financial services) only apply if the conduct occurs on or after commencement. 
[Schedule 1, item 215, section 1804C of the Corporations Act] 
1.316 Amendments not connected with financial services are those that:
relate to a payment product; but
do not relate to the product in connection with a financial service.
[Schedule 1, item 215, section 1804C of the Corporations Act]
Amendments connected with financial services
1.317 The amendments in connection with financial services apply to payment product-related services and payment services provided on or after the commencement of the amendments. The amendments only apply to services provided by or on behalf of a constitutionally-covered corporation.
[Schedule 1, item 215, sections 1804 (definitions of commencement and relevant financial period) and 1804A of the Corporations Act]
1.318 However, transitional arrangements apply to the provision of payment product-related services and payment services on or after commencement, delaying the application of the amendments to the provision of these services in specified circumstances.
1.319 Where a person providing payment product-related services or payment services is covered by the transitional arrangements, the provisions of the Corporations Act as in existence before commencement continue to apply in relation to those services, with some adjustments to allow for the making and determining of applications relating to AFS licences and to ensure appropriate consumer protections apply.
Default transition period
1.320 Under the transitional arrangements, a ‘default transition period’ applies to any person providing payment services or payment product-related services on or after the commencement of the amendments in Schedule 1 to the Bill. 
1.321 The default transition period starts on commencement of the amendments. The purpose of this period is to allow additional time for providers of payment services and payment product-related services to apply for relevant AFS licence authorisations and put in place any changes to their business that are necessary to comply, or demonstrate an ability to comply, with the amended provisions.
1.322 Some amendments will take effect for limited purposes during the default transition period.
1.323 During the default transition period, providers of payment services and payment product-related services may apply to ASIC for an AFS licence or to vary an existing AFS licence to authorise the provision of relevant payment services or payment product-related services.
[Schedule 1, item 215, paragraph 1804B(2)(b) of the Corporations Act]
1.324 ASIC has the power to make a decision in response to such an application under the amended Corporations Act.
[Schedule 1, item 215, paragraph 1804B(2)(c) of the Corporations Act]
1.325 If immediately before the commencement of the amendments a person held an AFS licence that was subject to a condition authorising the provision of financial services relating to NCP facilities, the default transition period is one month. For any other person providing payment services or payment product-related services, the default transition period is six months.
[Schedule 1, item 215, section 1804 of the Corporations Act]
Streamlined application process for relevant existing AFS licensees
1.326 A person who holds an AFS licence containing a condition authorising the provision of financial services relating to NCP facilities immediately prior to the commencement of the amendments will be subject to a different application process. These existing licensees may apply for variation of their existing licence conditions to reflect the payment product-related financial services and payment services that they provide as at the time the application is made. Provided the application contains all necessary information and meets the requirement of the form, ASIC does not have discretion to refuse this variation application.
[Schedule 1, item 215, subsection 1804(3) of the Corporations Act]
1.327 ASIC can vary both authorisation conditions and other licence conditions that need to be updated as a result of the change to authorisations. Additional procedural requirements under subsection 914A(3) of the Corporations Act do not apply in relation to these variations, as the variations are made in accordance with a relevant application by the licensee.
1.328 The purpose of this streamlined application is to ensure that entities that have already been subject to a licensing assessment process in relation to NCP facilities can continue their current operation under the new framework with minimal business disruption or additional application costs. Variation applications in these limited circumstances will be subject to a lower application fee, commensurate with the streamlined process for ASIC to update licence authorisations and related conditions.
Grace period
1.329 A ‘grace period’ is specified as a further period during which the amendments do not take full effect. The amendments in Schedule 1 to the Bill do not apply in relation to a payment service or payment product-related service provided by a person, or on behalf of a person, during the person’s grace period. This means that the amendments start to apply in full in relation to such service provided on the day after the end of the relevant person’s grace period.
[Schedule 1, item 215, subsection 1804B(1) of the Corporations Act]
1.330 The start of the grace period for all providers of payment services and payment product-related services is the same as the default transition period, i.e. when the amendments in Schedule 1 to the Bill commence. 
[Schedule 1, item 215, subsection 1804B(1) of the Corporations Act]
1.331 If a person does not apply to ASIC for a licence or a licence variation during their default transition period, their grace period is the same as their default transition period. 
[Schedule 1, item 215, subsection 1804B(4) of the Corporations Act]
1.332 This means that at the end of the default transition period the amendments start to apply to this cohort of providers in full, and they must stop providing payment services and payment product-related services until they are compliant with their obligations under the AFS licensing framework, including the obligation to hold a licence subject to conditions authorising the provision of relevant financial services. 
1.333 If a person providing payment services or payment product-related services applied to ASIC for an AFS licence or a licence variation during their default transition period, their grace period ends at the later of:
The end of the last day of the relevant person’s default transition period (i.e. the end of one month or six months after commencement); or
The end of the day on which the person’s application is determined or otherwise ends. Depending on which is relevant, this will be the end of the day the person withdraws their application, or the end of the day ASIC makes a decision in response to the application.
[Schedule 1, item 215, subsection 1804A(5) of the Corporations Act]
1.334 The continuation of the grace period to cover the time during which the person’s application is still under consideration by ASIC will minimise disruption for businesses that are actively taking the steps required to become covered by an AFS licence. 
Application of certain AFS licensing obligations
1.335 Certain provisions of the amended Corporations Act apply in relation to payment services and payment product-related services provided by, or on behalf of, a person from the end of their default transition period to the end of their grace period as if the person held an AFS licence subject to a condition authorising the provision of the relevant financial services. The applicable provisions relate to dispute resolution processes and safeguarding relevant PS money.
[Schedule 1, item 215, subsection 1804B(2) of the Corporations Act]
1.336 These provisions operate to ensure that appropriate consumer protections are in place under the amended Corporations Act as part of these transitional arrangements. 
[bookmark: _Toc221191502][bookmark: _Toc221282078][bookmark: _Toc221726430][bookmark: _Toc223428963]Application provisions relating to unclaimed money in SVFs issued by major SVF providers
1.337 The amendments relating to unclaimed money in SVFs issued by major SVF providers apply in relation to calendar years starting the day after the commencement of the amendments. 
[Schedule 1, item 215, subsection 1804E(1) of the Corporations Act]
1.338 Any transaction history in relation to a relevant facility during any period the facility was in existence that started before the commencement of the amendments and ends on or after commencement is relevant when determining whether there has been no transaction activity by any holder of the facility for a particular period.
[Schedule 1, item 215, subsection 1804E(2) of the Corporations Act]
1.339 Also, when determining whether there has been no transaction history for a particular period, the definition of SVF in section 761EB of the amended Corporations Act applies to the facility as it exists before, on or after commencement. This ensures that the amended provisions are able to apply for the purpose of calculating the inactive period for a facility that existed before section 761EB commenced. 
[Schedule 1, item 215, subsection 1804(3) of the Corporations Act]
[bookmark: _Toc221726431][bookmark: _Toc223428964]Other matters
1.340 The transitional arrangements do not apply to the extent that their operation would result in an acquisition of property other than on just terms.
[Schedule 1, item 215, section 1804D of the Corporations Act]
1.341 The regulations may make other transitional, application or saving provisions in relation to the amendments in Schedule 1 to the Bill. These regulations may modify provisions of the Corporations Act and are intended to safeguard against unintended operation of the default rules.
[Schedule 1, item 215, section 1804F of the Corporations Act]
[bookmark: _Toc221726432][bookmark: _Toc223428965]Application provisions relating to other Acts
1.342 Transitional provisions have been established to support the commencement of the Prudential Regulation Bill, ensuring an orderly shift into the new prudential framework. It sets out key concepts for the transition, including the definition of transition period. If immediately before commencement, the body held an AFS licence that was subject to a condition authorising the provision of financial services relating to NCP facilities, the transition period is one month. Otherwise, the transition period is six months.
[Schedule 1, item 216 (definition of transition period)] 
1.343 During a payment entity’s transition period, the Prudential Regulation Bill will apply to a limited set of provisions, including those relating to notifications and certain investigative powers, and for all other purposes the entity is taken not to be a regulated entity or registered NOHC under Commonwealth law until the transition period ends. To ensure continuity, the PSRA will continue applying in its previous form to constitutional corporations for the duration of their transition period, allowing existing regulatory settings to operate while entities move into the new regime.
[Schedule 1, items 218 and 219, Application of the Payment Entities (Prudential Regulation) Act 2026; and Continued application of the old Payment Systems (Regulation) Act 1998] 
1.344 Amendments to the Financial Institutions Supervisory Levies Collection Act 1998 made by Part 8 of Schedule 1 to the Bill apply in relation to financial years ending on or after commencement. This means that the unamended Act continues to apply on and after commencement in relation to earlier financial years.
[Schedule 1, item 217, Application of amendments to the Financial Institutions Supervisory Levies Collection Act 1998]
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2.1 This chapter provides an overview of the prudential regulation framework for certain payment entities.
[bookmark: _Toc220591894][bookmark: _Toc223342116][bookmark: _Toc223428987]Context of amendments
2.2 As detailed in Chapter 1, the regulatory framework for PPF providers is not fit for purpose. In recent years, several reviews have considered the PPF regime. Stakeholder feedback noted the complexity of the current regime, and that the existing term ‘PPF’ does not accurately describe the economic function of the facility, generates confusion and is not widely used internationally. Stakeholders have raised concerns that the existing PPF regime creates significant barriers to growth and innovation in this sector. 
2.3 Against this background, the Prudential Regulation Bill is designed to address existing uncertainty, cover a wider range of providers and allow for a more proportionate level of prudential obligations. 
2.4 All references to legislation in this Chapter are to the Prudential Regulation Bill unless otherwise stated.
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2.5 In addition to the AFS licensing requirements, prudential requirements administered by APRA will apply to providers of SVFs and payment facilitation services that operate at a scale that represents broader risks for stability of the Australian financial system.
For SVF providers, a provider will become an APRA regulated body that is subject to prudential requirements from the time it reaches the prescribed size of stored value (i.e. a ‘major SVF provider’). Subject to APRA’s approval, SVF providers may also be able to ‘opt-in’ to APRA supervision, or could be designated by the Minister, despite not reaching the prescribed size threshold (i.e. a ‘designated payment entity’). 
For payment facilitation service providers, the Minister may designate a provider for prudential regulation, on the basis that the provider raises broader risks for stability of the Australian financial system (i.e. also a ‘designated payment entity’).
2.6 The size threshold will be prescribed in the rules. It is intended that the threshold will be $200 million in stored value calculated by reference to funds held in relevant SVFs, on a group aggregate basis. This threshold represents a significant increase to the dollar threshold for additional regulation under the PPF framework (which is specified by an RBA instrument to be $10 million). 
This threshold will only take into account funds held in SVFs for which the issuers are required to hold an AFS licence. Funds held in SVFs that are covered by exclusions or licence exemptions will not be counted. 
Further, the threshold will only take into account funds held in SVFs for which rights are redeemable in Australian currency. If an SVF is a tokenised SVF, it is intended that the balance of that facility will only be taken into account for the threshold test if digital tokens that attach to rights under the tokenised SVF are denominated in Australian currency. 
2.7 Major SVF providers (i.e. those SVF providers that have met the size threshold) will no longer be treated as a form of ADI. They will be required to register with APRA, and comply with prudential standards, but will not be required to be separately licensed by APRA. APRA will recalibrate its prudential standards to reflect the more limited role and usage of SVFs and risks for broader financial stability, compared to banking business. 
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2.8 APRA’s regulatory objectives under the Prudential Regulation Bill are to promote financial system stability in Australia and protect the interests of customers of regulated entities and end users of relevant PS money of regulated entities.
2.9 Consistent with the Government’s objective of promoting competition and innovation in the payments industry through risk-based regulation, the Prudential Regulation Bill introduces a registration and opt-in pathway administered by APRA which aims to avoid imposing undue barriers to growth. Accordingly, providers of SVFs and tokenised SVFs that have an AFS licence will not have to undertake an additional licensing process to enter APRA’s regulatory perimeter. 
2.10 APRA’s responsibility will be to mitigate operational and financial risk such that users of regulated entities have confidence that their funds will be available to fulfil payments obligations and can be redeemed in Australian currency.
2.11 In the event of insolvency of most regulated entities, users will be reliant on safeguarding requirements that protect payment-related money from claims by other creditors and so maximise the amount available to fund claims by end users of relevant PS money. Although the new prudential framework is not intended for APRA to intervene in all cases to support continued operation of regulated entities, where APRA determines that the activities of a payment entity (or a group of entities) present a material risk to financial stability, additional resolution powers under the Prudential Regulation Bill will be triggered. These powers, along with any prudential requirements APRA may impose, are intended to support financial stability.
2.12 The operation of the Prudential Regulation Bill and Parts 4, 5 and 6 of the Regulatory Powers Act (which relate to enforcement of infringement notices, civil penalties and enforceable undertakings) as described in Part 12 of the Prudential Regulation Bill) extends to external Territories.
[Part 1, section 5 of the Prudential Regulation Bill] 
2.13 The Prudential Regulation Bill is also expressed to bind the Crown in each of its capacities. However, the Crown may not be prosecuted for a criminal offence and is not liable to a pecuniary penalty under the Prudential Regulation Bill or those Parts of the Regulatory Powers Act mentioned above including Part 7 (which relates to the use of injunctions).
[Part 1, section 6 of the Prudential Regulation Bill] 
2.14 The Prudential Regulation Bill has no application in relation to banking business conducted by a State government (or its instrumentalities) within its own borders. State banking is generally exempt from Commonwealth banking regulation.
[Part 2, section 7 of the Prudential Regulation Bill]
2.15 The Prudential Regulation Bill establishes its extra-territorial operation by providing for its operation, and the operation of those Parts of the Regulatory Powers Act mentioned above including Part 7, to extend to acts, omissions, matters and things outside Australia.
[Part 2, section 8 of the Prudential Regulation Bill] 
2.16 The Prudential Regulation Bill includes the following key definitions.
Table 2.1 Key definitions
	Term
	Definition

	Action that is likely to have a detrimental effect on financial system stability in New Zealand
	Includes an action that prevents or interferes with an arrangement for:
the business of a registered bank (as defined in section 2 of the Banking (Prudential Supervision) Act 1989 of New Zealand) that carries on a business in New Zealand; or
functions relating to such business;
to be carried on by an entity other than the bank.

	ADI 
	An authorised deposit taking institution within the meaning of the Banking Act.

	Administrator (of a body corporate’s business)
	An administrator appointed under subsection 69(1) to take control of the body corporate’s business.

	Advance
	Includes loan.

	Appointed auditor
	An auditor appointed in accordance with the prudential standards.

	Approved form 
	Has a meaning affected by section 188 of the Prudential Regulation Bill.

	APRA
	Australian Prudential Regulation Authority.

	APRA member 
	Has the same meaning as in the APRA Act.

	APRA staff member
	Has the same meaning as in the APRA Act.

	ART Act
	Administrative Review Tribunal Act 2024

	ASIC
	Means the Australian Securities and Investments Commission.

	Australia (when used in a geographical sense) 
	Includes the external Territories.

	Australian business assets and liabilities (of a foreign regulated entity)

	Means the following:
the assets and liabilities of the entity in Australia;
any other assets and liabilities of the entity that:
are related to its operations in Australia; and
if rules are made for the purposes of this subparagraph—are of a kind specified in those rules.
For this purpose, asset and liability have the same meanings as they have in the FSTR Act.

	Australian financial services licence
	Has the same meaning as in the Corporations Act.

	Chapter 5 body corporate
	Has the same meaning as in the Corporations Act.

	Civil penalty provision
	Has the same meaning as in the Regulatory Powers Act.

	Constitutional corporation
	Means a corporation to which paragraph 51(xx) of the Constitution applies.

	Customer of a stored value facility provider

	Means:
the holder of a stored value facility issued by the provider; or
a person who may exercise a right to redeem an amount standing to the credit of such a facility.

	Customer of a payment facilitation service provider
	Means a person with whom the provider has an arrangement under which a payment facilitation service is provided.

	Designated payment entity
	Has the meaning given in subsection 13(1) of the Prudential Regulation Bill.

	Disqualified person
	Has the meaning given by section 107 of the Prudential Regulation Bill.

	End user (of relevant PS money)
	Has the meaning given by section 44 of the Prudential Regulation Bill.

	External administrator
	Means any of the following:
a liquidator;
a receiver, manager, managing controller, receiver and manager or other controller (other than a Banking Act statutory manager);
a voluntary administrator or administrator of a deed of company arrangement or a scheme manager.
Expressions used in this definition have the same meanings as they have in the Corporations Act.

	Federal Court 
	Means the Federal Court of Australia.

	Financial market 
	Has the same meaning as in the Corporations Act.

	Financial product 
	Has the same meaning as in the Corporations Act.

	Foreign regulated entity 

	Means a regulated entity that:
is a foreign corporation within the meaning of paragraph 51(xx) of the Constitution; and
is authorised to carry on regulated business in a foreign country.

	Funds (when used in connection with a transfer of funds)
	Has the same meaning as in the Corporations Act.

	Holding company (of a body corporate)
	Means another body corporate of which the first body corporate is a subsidiary.

	Insolvent (in relation to a body corporate)
	Means that the body corporate is not able to pay all its debts as and when they become due and payable.

	Internal reviewer (for a reviewable APRA decision)
	Has the meaning given by subsection 172(4) of the Prudential Regulation Bill.

	Investigator
	Means a person APRA appoints under subsections 143(1), 143(3) or 145(1) of the Prudential Regulation Bill.

	Issue 
	Has the same meaning as in the Corporations Act.

	Lawyer 
	Means a duly qualified legal practitioner and, in relation to a person, means such a practitioner acting for the person.

	Liquidator 
	Includes a provisional liquidator.

	Listing rules 
	Has the same meaning as in the Corporations Act.

	Non-operating holding company or NOHC 
	A body corporate:
of which the first body corporate is a subsidiary; and
that does not carry on a business (other than a business consisting of the ownership or control of other bodies corporate); and
that is incorporated in Australia.

	Payment entity
	A constitutional corporation that is either a stored value facility provider; or a payment facilitation service provider.

	Payment facilitation service 
	Has the same meaning as in the Corporations Act.

	Payment facilitation service provider 
	A body corporate that carries on a business that consists wholly or partly of providing payment facilitation services.

	Prescribed New Zealand authority 
	Means the following:
the Reserve Bank of New Zealand;
an authority of the government of New Zealand that has statutory responsibilities relating to prudential regulation or financial system stability; and is prescribed by the rules for the purposes of this definition.

	Prudential matters 
	Means matters relating to:
the conduct of any part of the affairs of, or structuring or organising of, a regulated entity, registered NOHC, a relevant group of bodies corporate, or a particular member or members of such a group, in such a way as:
to keep the entity, NOHC, group or members of the group in a sound financial position; or
to facilitate resolution of the entity, NOHC, group or members of the group; or
to protect the interests of customers of stored value facility providers; or
to protect the interests of end users of relevant PS money of regulated entities; or
not to cause or promote instability in the Australian financial system; or
the conduct of any part of the affairs of a regulated entity, registered NOHC, a relevant group of bodies corporate, or a particular member or members of such a group, with integrity, prudence and professional skill.

	Prudential requirement rule
	Means a rule under section 35 of the Prudential Regulation Bill. 

	Prudential standard
	Means a standard under section 33 of the Prudential Regulation Bill. 

	Registered entity
	Means a payment entity that is registered under Division 2 of Part 3 of the Prudential Regulation Bill.

	Registered NOHC 
	Means a body corporate:
that is registered as a NOHC under section 22; and
that is a NOHC of a payment entity.

	Registration
	
	Means registration:
of a payment entity—means registration of the entity under Division 2 of Part 3; and
of a NOHC—means registration of the NOHC under Division 3 of Part 3.

	Regulated business of a payment entity 
	Means:
if the entity is a stored value facility provider—business carried on by the entity to the extent that it consists of either or both of the following:
issuing stored value facilities;
receiving funds to the credit of stored value facilities for which the entity is the issuer; or
if the entity is a payment facilitation service provider—business carried on by the entity to the extent that it consists of providing payment facilitation services.

	Regulated entity 
	Means:
a registered entity; or
an ADI that is both a major SVF provider; and a constitutional corporation.

	Regulated facility 
	Means a stored value facility in relation to which the following conditions are satisfied:
the facility is a financial product;
amounts standing to the credit of the facility can be redeemed in Australian currency;
the facility’s issuer was required to hold an AFS licence covering the issuing of the facility.

	Regulatory Powers Act 
	Means the Regulatory Powers (Standard Provisions) Act 2014.

	Related body corporate
	Means a body corporate that is related to the first mentioned body, as determined in accordance with subsection 9(3) of the Prudential Regulation Bill – that is, to be determined in the same way as for the purposes of the Corporations Act.

	Relevant group of bodies corporate
	For the purposes of the Prudential Regulation Bill means:
a regulated entity and its subsidiaries together constitute a relevant group of bodies corporate; and
a registered NOHC and its subsidiaries together also constitute a relevant group of bodies corporate.

	Reserve Bank 
	Means the Reserve Bank of Australia.

	Resolution 
	Means the process by which APRA or other relevant persons manage or respond to an entity (under the Regulation Prudential Bill or another law):
being unable to meet its obligations; or
being considered likely to be unable, or being considered likely to become unable, to meet its obligations; or
suspending payment, or being considered likely to suspend payment.

	Reviewable APRA decision
	Explained below under heading ‘Reconsideration and review of decision’

	Senior manager of a regulated entity, registered NOHC or the Australian operations of a foreign regulated entity
	Means a person who has or exercises any of the senior management responsibilities (within the meaning of the prudential standards) for the entity or NOHC or for the Australian operations of the foreign regulated entity, as the case may be.

	Stored value facility 
	Has the same meaning as in the Corporations Act.

	Stored value facility provider 
	Has the same meaning as in the Corporations Act.

	Subsidiary
	To be determined in the same way as for the purposes of the Corporations Act.

	Tokenised stored value facility 
	Has the same meaning as in the Corporations Act.

	Transfer of funds
	Has the same meaning as in the Corporations Act.


[Part 1, section 9 of the Prudential Regulation Bill] 
Meaning of major SVF provider
2.17 A person is a major SVF provider if both the following apply at a particular time:
the person is an SVF provider – this covers a person who carries on a financial services business in this jurisdiction that consists wholly or partly of issuing stored value facilities, and is a constitutionally-covered corporation; and
the total of amounts standing to the credit of regulated facilities issued by the provider and related bodies corporate of the provider is more than the amount specified in the rules.
2.18 As noted above, the size threshold will be prescribed in the rules. It is intended that the threshold will be $200 million. The threshold test will only take into account funds that are held in ‘regulated facilities’, which is defined to cover a facility that meets all of the following:
the facility is a financial product; 
amounts standing to the credit of the facility can be redeemed in Australian currency (and if the facility is a tokenised SVF, it is also intended that tokens that attach rights to redeem an amount from the facility be denominated in Australian currency); and
the facility’s issuer was required to hold an AFS licence covering the issuing of the facility.
2.19 This will mean that in calculating the total amount of value held, the provider will not need to take into account amounts held in facilities that are not financial products (such as loyalty schemes, which are covered by an exclusion given under the Corporations Act) or in facilities for which the provider can rely on an exemption from the requirement to hold an AFS licence (such as gift facilities).  
[Part 1, subsection 12(1) of the Prudential Regulation Bill] 
2.20 The aggregate calculation of total stored value held by entities within a corporate group may mean that there could be more than one regulated entity within the group. The purpose of this test is to minimise the risk of large businesses using multiple subsidiary structures to avoid prudential regulation. It is expected that corporate groups will make business decisions about how to structure their regulated business within the group.
2.21 If APRA cancels registration under Part 3 of the Prudential Regulation Bill, the person stops being a major SVF provider. It is expected that as part of the process of cancelling registration APRA will require that the entity reduce the size of its stored value holdings to below the threshold. However, the person could again become a major SVF provider if both conditions in subsection 12(1) are satisfied after cancellation.
[Part 1, subsections 12(2) and (3) of the Prudential Regulation Bill] 
2.22 A person can be prescribed in the rules as not being a major SVF provider. The Minister must consult with APRA and ASIC before making rules with respect to the total stored value and to effectively exclude a person from the major SVF provider definition. 
[Part 1, subsections 12(4) and (5) of the Prudential Regulation Bill]
Meaning of designated payment entity
2.23 The Minister may designate a payment entity as an entity that must be registered and subject to prudential regulation. The Minister can designate an entity that is either an SVF provider (e.g. an SVF provider that has not reached the size threshold) or a provider of payment facilitation services. 
2.24 This power enables the Minister to, by notifiable instrument, designate a payment entity (other than an ADI) if the Minister is satisfied that the entity materially contributes to the risk of financial instability in Australia and designation is necessary to mitigate that risk. The Minister could, for example, form this view due to either the scale or conduct of the entity. 
[Part 1, subsections 13(1) and (2) of the Prudential Regulation Bill]
2.25 The designation power provides the Minister the flexibility to focus on a particular payment entity that is engaging in practices that threaten the stability of the financial system.
2.26 Designation of a payment entity may only occur after the Minister has considered APRA’s mandate to regulate bodies in the financial sector in accordance with other laws of the Commonwealth that provide for prudential regulation, as set out in subsection 8(1) of the APRA Act. This mandate is carried out for the purpose of financial safety and efficiency, competition, contestability and competitive neutrality, and in balancing these objectives, promoting financial system stability in Australia. The Minister must also consult with APRA and ASIC before designating.
[Part 1, subsections 13(3) and (4) of the Prudential Regulation Bill]
2.27 The information that must be specified in the designation includes the entity’s name and its Australian Company Number (as defined in the Corporations Act). In addition, the designation must specify whether the entity is classified as an SVF provider or a payment facilitation service provider. These requirements are intended to promote transparency and ensure compliance by clearly identifying the entity and its status under the legislation. Other relevant information can also be included. 
[Part 1, subsections 13(6) and (7) of the Prudential Regulation Bill]
2.28 The payment entity becomes a designated payment entity on the day the designation comes into force, however this must be at least six months after the day the notifiable instrument containing the designation is made.
[Part 1, subsection 13(5) of the Prudential Regulation Bill]
Obligations for major SVF providers subject to APRA regulation
Obligation to locally incorporate
2.29 The Prudential Regulation Bill provides that a major SVF provider commits an offence if it is not incorporated in Australia and it issues a regulated facility or receives funds to the credit of a regulated facility issued by the major SVF provider. This requirement does not apply to bodies that are subject to a determination exempting the body from this requirement.
2.30 Requiring major SVF providers to be locally incorporated ensures that APRA can effectively regulate entities that issue SVFs in the Australian market. Therefore, entities wishing to offer SVF products on a large scale in Australia must set up a local subsidiary for registration by APRA. 
[Part 2, subsection 15(1) of the Prudential Regulation Bill]
2.31 ‘Issue’ in relation to a regulated facility has the same meaning as in the Corporations Act. Accordingly, it means when a facility is first issued, granted or made available to a person. This will typically be when the provider enters into the arrangement that establishes the rights and obligations between the providers and the holder of the facility. The prohibition on issuing a regulated facility or receiving funds to the credit of a regulated facility of which the entity is the issuer means that the entity cannot engage in ongoing conduct that creates or increases liabilities under SVFs. For example, if a foreign SVF provider becomes a major SVF provider (e.g. due to growth in the amount of stored value held), that entity can continue, as a foreign entity, to be the provider and perform its obligations to hold funds and meet redemption requests. However, the foreign entity would not be permitted to enter into any further regulated facilities or accept further funds to be credited to the balance of existing regulated facilities. To engage in ongoing business, a local subsidiary would need to be incorporated. As noted above, the application of the threshold test across corporate groups may mean that both the foreign entity and local subsidiary need to be registered. It would be a matter for affected entities within a group to make commercial decisions about how best to structure business within the corporate group (e.g. whether it would be preferable to transfer all regulated business to the local subsidiary). 
2.32 Absolute liability applies when determining whether the major SVF provider is incorporated in Australia. This is consistent with the Commonwealth’s Guide to Framing Offences, which indicates that absolute liability is appropriate for jurisdictional elements of an offence.
2.33 The application of absolute liability regarding local incorporation is necessary as the requirement to be locally incorporated is central to the regulatory framework and enables oversight of the provision of SVFs. 
2.34 Furthermore, whether a major SVF provider is incorporated is a simple matter of fact. Requiring proof of fault or allowing a defence of honest and reasonable mistake of fact would create enforcement difficulties and reduce the incentive for operators to ensure that incorporation remains current at all times.
2.35 To ensure that the consequences remain proportionate to the severity of the contravention, the maximum penalty is set at 200 penalty units for an individual, and 1000 penalty units for bodies corporate according to the corporate multiplier. 
2.36 An individual can commit offences ancillary to failing to incorporate in Australia under the specified circumstances within the meaning of Part 2.4 of the Criminal Code. 
[Part 2, subsections 15(1) and (2) of the Prudential Regulation Bill]
2.37 The Prudential Regulation Bill provides that a major SVF provider’s failure to incorporate in Australia is an indictable offence. Classifying the offence as indictable signals the gravity of the misconduct and ensures appropriate procedural safeguards including availability of higher penalties and access to higher court sentencing options.
2.38 Providing for this offence to be indictable allows prosecutions of the offence to be heard in superior courts and enables the Commissioner of the Australian Federal Police and Commonwealth Director of Public Prosecutions to seek certain orders under the Proceeds of Crime Act 2002 in respect of the offence, including certain types of restraining orders, forfeiture orders and pecuniary penalty orders.
[Part 2, subsection 15(3) of the Prudential Regulation Bill]
2.39 Extended geographical jurisdiction - category B applies to an offence against this provision. This form of jurisdiction, which is defined in section 15.2 of the Criminal Code, ensures the offence can be made out where conduct occurs outside Australia in the following circumstances:
conduct engaged in outside Australia by Australian citizens, Australian residents, and Australian‑incorporated bodies;
a result of the conduct occurring at least partly in Australia or on board an Australian aircraft or ship;
conduct occurring wholly or partly within Australia or on board an Australian aircraft or ship, regardless of the nationality of the person engaging in the conduct.
2.40 The application of category B extended geographical jurisdiction ensures Australian persons and entities remain accountable for conduct committed abroad and ensures that the offence can operate effectively where conduct occurs at least partly within Australia. 
2.41 In calculating the penalty for multi-day offences against the requirement to locally incorporate, the Prudential Regulation Bill also provides that a body corporate commits a separate offence on the first day and each subsequent day where circumstances arise that result in the body corporate being in contravention of the Prudential Regulation Bill. The Prudential Regulation Bill confirms that a maximum of one offence is committed per day. 
2.42 Calculating penalties on a daily basis provides incentive for prompt compliance and is proportionate to the ongoing harm caused by consecutive non-compliance. 
[Part 2, subsections 15(5) and (6) of the Prudential Regulation Bill]
Obligation for major SVF providers and designated entities to register
2.43 The Prudential Regulation Bill provides that bodies corporate that are major SVF providers or designated payment entities that are SVF providers commit an offence if they:
are not registered by APRA;
issue a regulated facility or receive funds to the credit of a regulated facility for which the body is the issuer; and 
are a constitutional corporation. 
2.44 This requirement does not apply to ADIs, or bodies that are subject to a determination by APRA under section 176 of the Prudential Regulation Bill exempting them from being subject to this requirement. ADIs can engage in these kinds of regulated business without being separately registered because they are already subject to higher level regulation by APRA. However, ADIs will be subject to other obligations and the exercise of APRA powers under the Prudential Regulation Bill. 
[Part 2, subsection 16(1) of the Prudential Regulation Bill]   
2.45 Bodies corporate that are both a designated payment entity and a payment facilitation service provider commit an offence if they are not registered by APRA, provide a payment facilitation service, and are a constitutional corporation. Again, this requirement does not apply to ADIs, or bodies that are exempt from the requirement to register.
[Part 2, subsection 16(2) of the Prudential Regulation Bill]   
2.46 An individual can commit ancillary offences in relation to these requirements under Part 2.4 of the Criminal Code. 
2.47 To ensure that the consequences remain proportionate to the severity of the contravention, the maximum penalty is set at 200 penalty units for an individual, and 1000 penalty units for bodies corporate according to the corporate multiplier.
[Part 2, subsections 16(1) and (2) of the Prudential Regulation Bill] 
2.48 The registration requirements are satisfied by bodies corporate that are already registered, as well as those that have never been registered before and apply to APRA for registration within two business days of being classified as a major SVF provider and/or a designated payment entity.
[Part 2, subsection 16(3) of the Prudential Regulation Bill] 
2.49 Absolute liability is applied to the element of whether a relevant body is a constitutional corporation as this is a simple matter of fact. Requiring proof of fault or allowing a defence of honest and reasonable mistake of fact would create enforcement difficulties and reduce the incentive for operators to ensure that constitutional corporation status remains current at all times.
[Part 2, subsection 16(4) of the Prudential Regulation Bill]
2.50 The Prudential Regulation Bill provides that both failures to register are an indictable offence. 
[Part 2, subsection 16(5) of the Prudential Regulation Bill]
2.51 The Prudential Regulation Bill provides that extended geographical jurisdiction - category B applies where there is a failure to register under the section. As outlined above, this extended geographical jurisdiction ensures the offence can be made out where conduct occurs outside Australia in limited circumstances. 
[Part 2, subsection 16(6) of the Prudential Regulation Bill]
2.52 In calculating the penalty for multi-day offences of failing to register, the Prudential Regulation Bill provides that a body corporate commits a separate offence on the first day and each subsequent day where circumstances arise that involve the body corporate being in contravention under the provision.
2.53 Calculating penalties on a daily basis provides incentive for prompt compliance and is proportionate to the ongoing harm caused by consecutive non-compliance. 
[Part 2, subsections 16(7) and (8) of the Prudential Regulation Bill]
Registration of payment entities
2.54 Payment entities that are an SVF provider or a designated payment facilitation service provider may request for APRA to register them in the approved form, thereby becoming prudentially regulated entities.
[Part 3, subsection 18(1) of the Prudential Regulation Bill]
2.55 If the requesting entity is a major SVF provider or a designated payment entity, and they have not been registered before, APRA must register them. It is not required for these entities to demonstrate their compliance with prudential standards prior to registration – that is assumed. This means the entities will proceed to prudential regulation by virtue of their size/status without requiring an assessment by APRA as to their suitability. This process ensures a streamlined entry of systemically important payment entities into the prudential framework. It aims to minimise barriers to growth (e.g. licensing delays) that have been a concern under the existing PPF framework, thereby promoting competition and innovation.
2.56 APRA has discretion to refuse a registration request if the requesting entity is a non-designated payment facilitation service provider or an SVF provider that has not yet reached the ‘major’ size threshold. APRA may also refuse a registration request if the SVF provider previously had their registration cancelled and has again grown the size of their value holdings to the size threshold.
[Part 3, subsections 18(2) and (3) of the Prudential Regulation Bill]
2.57 Criteria to which APRA must have regard in deciding whether to register, or refuse to register, may be determined by APRA in a legislative instrument. The ability for APRA to determine criteria in a legislative instrument promotes decision-making consistency, transparency, and flexibility to adapt to industry changes. For a refusal to register an entity, such criteria may include that the entity is:
a subsidiary of another body corporate that is an unregistered NOHC; or
not incorporated in Australia.
[Part 3, subsections 18(4) and (5) of the Prudential Regulation Bill]
2.58 Upon registration with APRA, a corporate body becomes a regulated entity. A regulated entity is a ‘body regulated by APRA’ under the APRA Act. As with other bodies regulated by APRA, regulated entities are not subject to some obligations under the AFS licensing framework. Subsections 912A(4) and (5) of the Corporations Act disapply general obligations relating to the availability of adequate resources and risk management systems for regulated entities. This aims to prevent regulatory overlap between obligations under the AFS licensing and prudential regulation frameworks. 
Registration conditions and breaches
2.59 APRA may impose conditions, or additional conditions, on an entity’s registration, or vary or revoke conditions that have been imposed on an entity’s registration. Such conditions must relate to prudential matters and be imposed, varied, or revoked by written notice from APRA to the registered entity.
[Part 3, subsection 19(1) of the Prudential Regulation Bill]
2.60 Registration conditions may be expressed to have effect despite anything in prudential standards or rules, and may include (without limitation) a condition that a NOHC of a registered entity become a registered NOHC. Such a condition is enforceable due to APRA’s ability to revoke registration of the entity. 
[Part 3, subsections 19(2) and (3) of the Prudential Regulation Bill]
2.61 Where APRA imposes conditions on the body’s registration and the body corporate engages in conduct that results in a breach of that condition, the body corporate commits an offence of strict liability, unless a determination is in force exempting the body corporate from that liability under section 176 of the Prudential Regulation Bill. 
2.62 The offence of breaching registration conditions is one of strict liability to enhance compliance and deter contravention of key registration requirements. It will mean that a body corporate attracts a civil penalty regardless of whether they had the intent to commit the offence. The amount of penalty units per breach will be 300 units for a body corporate and 60 for an individual.
2.63 An individual can commit an offence ancillary to breaching registration conditions within the meaning of Part 2.4 of the Criminal Code.
[Part 3, section 20 of the Prudential Regulation Bill]
Registration cancellation
2.64 APRA must cancel a payment entity’s registration if the entity requests, by notice in writing, that APRA do so and APRA is satisfied cancellation would not be contrary to Australia’s national interest and financial stability.
[Part 3, subsection 21(1) of the Prudential Regulation Bill]
2.65 APRA is to have discretion to cancel (by way of written notice) a payment entity’s registration without a request from the entity, if it is satisfied that the entity has provided false or misleading information contained in a material particular in an application for registration, or where the payment entity has failed to comply with any of the following:
a requirement of the Prudential Regulation Bill;
a requirement of FSCODA;
a requirement of the FAR Act;
a requirement of the rules or any other instrument made under the Prudential Regulation Bill;
a requirement of a provision of another law of the Commonwealth specified in the rules;
a direction under Part 9 of the Prudential Regulation Bill; or
a condition on registration. 
2.66 APRA may cancel a payment entity’s registration if it would be contrary to Australia’s national interest and financial stability, or the interests of the entity’s customers for the registration to continue.
2.67 APRA also has discretion to cancel registration where the payment entity fails to pay certain levies/charges, the entity is insolvent and unlikely to return to solvency within a reasonable period of time, the entity has ceased to carry on regulated business in Australia or the entity no longer meets certain criteria within the definition of major SVF provider. 
[Part 3, subsection 21(2) of the Prudential Regulation Bill]
2.68 The Prudential Regulation Bill provides payment entities the right to make submissions against a potential cancellation of registration. APRA is required to provide written notice to the payment entity and give the payment entity 90 days to make a submission, unless APRA believes that a delay to the cancellation would be contrary to the national interest or the interests of customers of the payment entity, or present a material risk to financial system stability.
2.69 If the entity provides submissions to APRA within the specified timeframe and in the approved form, APRA must consider the submissions before proceeding to cancel the entity’s registration. 
2.70 In the event that APRA proceeds to cancellation, APRA must notify the affected payment entity in writing. However, failing to comply with this requirement does not affect the validity of the cancellation. This non-invalidity clause is limited to administrative irregularities and prevents administrative delays. 
2.71 A cancellation notice can specify that, for certain matters or periods, the entity’s registration is taken to continue despite the cancellation. This may be for the purposes of specified provisions of this Bill, other APRA-administered Commonwealth laws, or the prudential standards. Any such statement in the notice has effect accordingly.
[Part 3, subsections 21(3) to (8) of the Prudential Regulation Bill]
Registration of NOHCs
2.72 The Prudential Regulation Bill allows a NOHC to request APRA to register it. For example, a NOHC may ask for registration to enable one of its subsidiaries to be registered. APRA may register a NOHC if APRA considers that it is appropriate to do so. APRA may set criteria for registration and an instrument setting such criteria is a legislative instrument. 
[Part 3, section 22 of the Prudential Regulation Bill] 
2.73 APRA may impose conditions on the NOHC’s registration and APRA may vary or revoke a such a condition. If APRA imposes a condition, it must give written notice to the NOHC. However, failure to give such notice does not invalidate the action.
[Part 3, section 23 of the Prudential Regulation Bill] 
2.74 A body corporate that breaches the conditions imposed on them as a registered NOHC, where there is no determination in force under the Prudential Regulation Bill such that the breach does not apply, commits an offence. This is a strict liability offence attracting penalties of 60 penalty units for an individual, and 300 penalty units for a body corporate.
[Part 3, section 24 of the Prudential Regulation Bill]
2.75 APRA may cancel a NOHC’s registration in certain circumstances that are broadly consistent with the existing grounds for revoking a NOHC’s authorisation under the Banking Act.
[Part 3, subsection 25(2) of the Prudential Regulation Bill] 
2.76 APRA must provide written notice to the NOHC and give the NOHC 90 days to make a submission, unless APRA believes that a delay to the cancellation would be contrary to the national interest, financial system stability or the interests of customers of any payment entity that is a subsidiary of the NOHC. In addition, APRA must cancel a NOHC’s registration if the NOHC seeks deregistration, and APRA is satisfied it is not contrary to the national interest, financial system stability or the interests of customers of any payment entity that is a subsidiary of the NOHC to do so.
[Part 3, subsections 25(1) and (3) to (5) of the Prudential Regulation Bill] 
2.77 The notice of cancellation may state that the registration continues in effect in relation to a specified matter or specified period, despite the cancellation for the purposes of a specified provision of the Prudential Regulation Bill or another APRA-administered law of the Commonwealth. 
[Part 3, subsection 25(6) of the Prudential Regulation Bill]
2.78 However, failure to give such a notice does not invalidate the cancellation.
[Part 3, subsection 25(7) of the Prudential Regulation Bill]
2.79 APRA may give notice to ensure that a registered entity has a NOHC that is registered. APRA may also make it a condition of an entity’s registration that its NOHC is registered.  
[Part 3, section 26 of the Prudential Regulation Bill] 
Register of payment entities and NOHCs
2.80 The Prudential Regulation Bill specifies that APRA must create and maintain an accurate electronic register of registered entities and NOHCs (the Register). The Register is not a legislative instrument. This is appropriate as it applies to a specific identifiable entity and situation and is administrative in character.
2.81 APRA must keep the following information on the Register:
the body’s name and date of registration;
any instances of APRA:
taking control of the body;
appointing an administrator over the body;
making an ultimate termination of control in relation to the body;
giving or revoking a direction under Division 2 of Part 8 in relation to the body;
issuing or revoking a recapitalisation direction in relation to the body;
issuing, changing or revoking a condition in relation to the body’s registration;
any information prescribed by the rules for inclusion on the Register.
2.82 [bookmark: _Hlk220587757]APRA has discretion to include information relevant to a body corporate’s registration, or otherwise appropriate for the Register.
[Part 3, sections 27, 28 and 29 of the Prudential Regulation Bill]
2.83 APRA has discretion to make any information contained in the Register available for public inspection, electronically or otherwise.
2.84 However, if APRA chooses to publish information relating to a direction given to a body corporate under Division 2 of Part 9, any revocation of that direction must also be published. 
2.85 Similarly, if APRA chooses to publish information relating to a recapitalisation direction given to a body corporate, any revocation of that recapitalisation direction must also be published. 
[Part 3, section 29 of the Prudential Regulation Bill]
2.86 APRA may correct or update information on the Register and must take reasonable steps to ensure the information on the Register is accurate. 
[Part 3, section 30 of the Prudential Regulation Bill]
2.87 APRA can certify, in writing, any matter relating to the contents of the Register. Such a certificate is prima facie evidence of the matter in a court proceeding. 
2.88 For this purpose, ‘court’ includes Federal, State or Territory courts and any person authorised to receive evidence under Commonwealth, State or Territory law or by consent of the parties. 
[Part 3, section 31 of the Prudential Regulation Bill]
[bookmark: _Toc223342120][bookmark: _Toc223428991]Prudential supervision
2.89 The Prudential Regulation Bill provides for APRA to determine standards in relation to prudential matters. These standards will provide additional detail on prudential matters by specifying how the regulatory framework is intended to operate in practice for APRA’s oversight of that framework. Standards enable key requirements to be set at a level of detail that is appropriate for a subordinate instrument. 
[Part 4, section 33 of the Prudential Regulation Bill]
2.90 APRA has flexibility to tailor prudential standards in terms of content and application. Standards may apply generally, to a specified class of bodies, or to particular regulated entities, registered NOHCs or their subsidiaries. Further, the requirements can vary depending on the circumstances, and can specify requirements for different classes of regulated entities, registered NOHCs, or their subsidiaries.
[Part 4, subsections 33(1) and (2) of the Prudential Regulation Bill] 
2.91 A prudential standard may require an entity to which a prudential requirement may apply to ensure that their group, or specified parts of the group, collectively meet particular prudential requirements. This allows APRA to impose obligations at the entity, class, or group level, ensuring that prudential outcomes can be achieved across different corporate structures and subsidiary arrangements.
[Part 4, subsection 33(3) of the Prudential Regulation Bill] 
2.92 Prudential standards may also address matters relating to auditor appointments and conduct of audits. 
[Part 4, subsection 33(4) of the Prudential Regulation Bill]
2.93 Prudential standards may include powers and discretions, including discretions to approve, impose, adjust or exclude specific prudential requirements in relation to specified regulated entities, registered NOHCs or their subsidiaries.
[Part 4, subsection 33(5) of the Prudential Regulation Bill] 
2.94 An entity to which a prudential standard applies must comply with the standard.
[Part 4, section 34 of the Prudential Regulation Bill]  
2.95 APRA must provide a copy of a determination of a prudential standard, and any variation or revocation of it, to any regulated entity, registered NOHC or subsidiary of a regulated entity of registered NOHC to which it applies, and to the Minister. However, failure to do so does not invalidate the relevant determination, variation or revocation. This non-invalidity clause is limited to administrative irregularities and prevents administrative delays. 
[Part 4, subsections 33(8) to (10) of the Prudential Regulation Bill]
2.96 APRA may vary or revoke a prudential standard. A determination of a standard, or a variation or revocation of a standard, has effect from the day it is made or, if it specifies a later day, from the later day.
[Part 4, subsections 33(6) and (7) of the Prudential Regulation Bill]  
2.97 The prudential standards, and any instrument varying or revoking them, are a legislative instrument unless they apply to a particular specified entity only. This is appropriate as an instrument applying to a specific identifiable entity and situation is administrative in character.
[Part 4, subsections 33(11) and (12) of the Prudential Regulation Bill]
2.98 The Prudential Regulation Bill allows the prudential standards to make provision about a matter by incorporating by reference another material in another instrument or writing as in force from time to time. This is appropriate in the context of a rapidly evolving technical regime to ensure that the standards operate effectively and consistently with the external framework they rely on. It is intended that incorporated material be accessible to users of the legislation.
[Part 4, subsection 33(13) of the Prudential Regulation Bill]
2.99 Further binding prudential supervision may be provided for in rules made by the Minister which prevail over the standards to the extent of any inconsistency.
[Part 4, subsection 33(14) and section 35 of the Prudential Regulation Bill]
2.100 The Prudential Regulation Bill reinforces APRA’s supervisory responsibilities by empowering it to obtain and assess information relevant to prudential matters, support and encourage compliance with prudential requirements, and evaluate the adequacy and effectiveness of compliance and assurance practices relating to those matters. These functions are not intended to limit or otherwise affect the operation of any other provision of the Prudential Regulation Bill and are intended to operate to support the legislative framework.
[Part 4, sections 36 and 37 of the Prudential Regulation Bill]  
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General provisions
New powers and functions, and their purpose
2.101 The Prudential Regulation Bill introduces new APRA powers to promote stability in the Australian financial system.
2.102 The potential for problems in a regulated entity to have flow-on effects in the financial system more broadly, including for customers of other regulated entities and end users of relevant PS money, is a risk that prudential regulation aims to address. In exercising powers and performing functions under these relevant provisions, APRA must: 
have regard to whether a regulated entity’s carrying on of regulated business materially contributes to risks of instability in the Australian financial system; and
comply with the requirements imposed by section 8A of the APRA Act.
[Part 5, section 39 of the Prudential Regulation Bill]
Power to obtain financial stability information
2.103 APRA may, by written notice, require a regulated entity or a registered NOHC (whether externally administrated or not) to provide information that relates to the financial stability of the entity (or its subsidiaries), as specified in the notice. The notice must specify the timeframe in which information must be supplied. Information may include books, accounts or documents. Any information supplied must, if required by the notice, be verified by a statutory declaration made by an officer (within the meaning of section 131 of the Prudential Regulation Bill) who is authorised by the regulated entity or registered NOHC.
[Part 5, subsections 40(1), (2), (3), (6) and (7) of the Prudential Regulation Bill]
2.104 A regulated entity attracts a civil penalty if it is likely to become unable to meet its obligations, or that it is about to suspend payment, and it does not immediately inform APRA of the situation. This is an indictable offence, meaning that a jury is responsible for determining guilt and the appropriate penalty level. The maximum penalty amounts are 1,000 units for bodies corporate and 200 units for an individual.
[Part 5, subsections 40(4) and (5) of the Prudential Regulation Bill]
Requirement for assets to at least equal liabilities
2.105 Generally, regulated entities and registered NOHCs must hold assets in Australia equal to or greater than the total amount of their liabilities relating to their regulated business.
2.106 A regulated entity or a registered NOHC (whether externally administered or not) attracts a civil penalty if they (or all their subsidiaries) hold assets in Australia (not including goodwill or anything excluded by prudential standards) of a value less than the total amount of their liabilities relating to their regulated business, and they are not authorised by APRA to do so. This is an indictable offence with maximum penalties of 1,000 units for bodies corporate and 200 units for an individual. 
[Part 5, subsections 41(1) to (4) and (6) of the Prudential Regulation Bill]
2.107 If a regulated entity or registered NOHC contravenes the requirement to ensure their assets at least equal their liabilities, that offence will be taken to have been committed on the first day it occurs and for each day thereafter (if it continues to occur).
[Part 5, subsection 41(5) of the Prudential Regulation Bill]
Safeguarding money
2.108 The Prudential Regulation Bill introduces new requirements for regulated entities to safeguard payment-related money (referred to as ‘relevant PS money’). 
2.109 The safeguarding requirements are similar to those in new Division 2A of Part 7.8 of the Corporations Act, which are to be introduced by the Bill (see also the introductory explanation of those safeguarding provisions in Chapter 1 above). A difference is that these safeguarding provisions for APRA regulated entities are adjusted to apply to their ‘regulated business’ (a term explained above), rather than ‘payment system services’ (the similar term used to capture ASIC regulated payment system licensees). 
2.110 Additionally, whereas payment services licensees under the Bill will be required to seek approval from ASIC before safeguarding relevant PS money through a method other than segregation, regulated entities under the Prudential Regulation Bill will generally be permitted (without needing to seek approval) to use other methods including insurance, guarantee, or anything permitted by APRA’s prudential standards.
2.111 The safeguarding requirements support availability of relevant PS money held by regulated entities to complete non-cash funds transfers. Circumstances where relevant PS money could be unavailable to complete transfers, if not adequately protected, include where an entity becomes insolvent or otherwise ceases business. The safeguarding requirements also help to protect relevant PS money from claims of other creditors of an entity (including in insolvency). 
2.112 These requirements do not guarantee a rapid return of funds in full to end users in an insolvency scenario. As with the existing client money regime in Division 2 of Part 7.8 of the Corporations Act, on which the safeguarding requirements are based, there may be delays and material erosions in return amounts – for example, due to the time and expense of corporate insolvency processes in identifying and returning funds, and the costs incurred in doing so. 
2.113 However, the safeguarding requirements aim to support the timely payment or return of funds by:
minimising commingling between the entity’s money and relevant PS money, which supports easier identification of relevant PS money and end users who are entitled to it;
applying trust protections to relevant PS money, which protects it from claims of the entity and other creditors of the entity; and
managing the circumstances in which relevant PS money can be applied to investments, which minimises the risk of it being applied to risky or illiquid investments that affect its availability for completing non-cash transfers; and
if segregation in a trust account is not used (for all or part of the relevant PS money held by an entity) – ensuring that the entity has other arrangements that ensure an equivalent amount of money will become available in the event of insolvency or cessation of business, which minimises the risk of a shortfall as a result of the money not being segregated and puts the entity (and end users) in the same position as if the money had always been segregated.
2.114 The safeguarding requirements rely on section 178 of the Prudential Regulation Bill, which attributes the conduct of directors, employees and agents to entities. Regulated entities are to ensure that relevant PS money paid to or received by such persons is safeguarded, as they are liable for the contravention of any safeguarding or reporting requirements made. 
Key concepts
Relevant PS money
2.115 The term ‘relevant PS money’ is introduced to cover the money that regulated entities are required to safeguard. This term, and the safeguarding requirements, apply to money (rather than to ‘funds’ as used in other concepts in the Prudential Regulation Bill). The term ‘funds’ has the same meaning as in the Bill, which includes rights to redeem money. The safeguarding requirements focus on the underlying amount of money, to support the exercise of the right to redeem that money. 
2.116 ‘Relevant PS money’ is defined broadly to cover a wide range of payment-related money. It covers money that is paid to or received by an entity in connection with its regulated business and amounts credited to an SVF issued by the entity. It also covers any proceeds of an insurance policy or guarantee that the entity uses to safeguard other relevant PS money. This means that in the event such money is paid to the entity by the insurer or guarantor, that money will become subject to the safeguarding provisions and protected from other claims by or against the entity. As a result, such proceeds should be protected in the same way as if the relevant PS money (that was covered by the insurance or guarantee) had been segregated in a trust account from the start. 
[Part 5, subsection 43(1) of the Prudential Regulation Bill]
2.117 In some circumstances, money is specified to not be (or to cease to be) relevant PS money. These circumstances are:
The money is for the entity’s remuneration (i.e. money owing to the entity for the service being provided).
The money is for reimbursing the entity for payments connected with carrying on regulated business. For example, where an entity pays amounts associated with a non-cash funds transfer from its own funds, such as by paying currency transfer fees or pre-funding a transfer, money that is attributed to reimbursing the entity for those amounts is not relevant PS money.
The money is for discharging a liability, or indemnifying the entity for a liability, incurred by the entity in connection with carrying on regulated business, issuing a product or operating a facility. For example, where an entity has incurred liabilities for amounts associated with a non-cash funds transfer, but not yet paid out those amounts, money that is attributed to discharging those liabilities is not relevant PS money.
The money is loan money under Subdivision B of Division 2 of Part 7.8 of the Corporations Act.
The money relates to the provision of a financial service for which the regulated entity is exempt from the requirement to hold an AFS licence. For example, money that is paid to an entity in relation to a gift facility issued by the entity does not need to be safeguarded. 
The money is paid by a person to an ADI for it to be deposited to the credit of a deposit product held by a person with that ADI. Such money is subject to depositor protections under the Banking Act.
The money is paid, received, or credited (and then held) under an arrangement which is a certain exempt facility covered by section 765A of the Corporations Act (specific things that are not financial products). 
[Part 5, subsections 43(2) and (3) of the Prudential Regulation Bill]
2.118 Additional exemptions may be specified via rules made by the Minister and subject to prescribed conditions.
[Part 5, subsections 43(4) and (5) of the Prudential Regulation Bill]
End user
2.119 End users of relevant PS money are the persons who are ultimately entitled to the relevant PS money, and who do not merely receive the money as an intermediary (e.g. as a regulated entity that receives money in the course of a chain of transfers that are involved in the overall non-cash funds transfer). There can only be one end user entitled to relevant PS money at any point in time (even if, over the course of the non-cash funds transfer chain, this end user may change). This person will be either the payer or the payee for the non-cash funds transfer. In relation to money that is credited to an SVF, this person will be either the holder of the SVF or another person to whom a right to redeem amounts credited to the SVF has been transferred. If the SVF is a tokenised SVF, this includes a person who possesses a digital token that attaches a right to redeem an amount from the tokenised SVF. 
[Part 5, section 44 of the Prudential Regulation Bill]
2.120 During a non-cash funds transfer, the identity of the person who is entitled to relevant PS money, and therefore the identity of the end user, can change between the payer and payee depending on the stage and terms of payment transactions. For example, before a transfer is cleared for settlement, the payer may be entitled to the money and after this processing step the payee will be entitled to the money. As transfers can be reversed in some circumstances (such as where there is a refund or a chargeback), the entitlement to the money may also return to the payer.
2.121 The end user of relevant PS money may be a person who is not the client of the entity. For example, an entity that provides payment services to a payee may be holding money that the payer has become entitled to (e.g. because the payee has agreed to a refund). Further an entity may provide financial services to another regulated entity, as an intermediary in a chain of transfers involved in a non-cash funds transfer. In that case, the entity’s client (the other regulated entity) is not an end user of the relevant PS money.
Safeguarding methods
Relevant PS money taken to be held in trust
2.122 Relevant PS money is taken to be held in trust for the benefit of the end user. This statutory trust provides protection for relevant PS money against claims of the entity or other creditors of the entity. This provision has effect regardless of whether the relevant PS money has been paid into a segregated trust account or safeguarded according to another permitted method.
[Part 5, subsection 45(1) of the Prudential Regulation Bill]
2.123 The regulated entity is the trustee under this statutory trust, and responsible for any fiduciary duties. The entity may enter arrangements with other persons regarding the relevant PS money (i.e. the entity may outsource the performance of functions). However, any such arrangements do not reduce the fiduciary duties owed by the entity as trustee.
[Part 5, subsection 45(2) of the Prudential Regulation Bill]
2.124 Rules may be made by the Minister providing circumstances in which relevant PS money is no longer taken to be held in trust. This will enable Government to respond to circumstances in which the statutory trust does not apply as intended.
[Part 5, paragraph 45(3)(a) of the Prudential Regulation Bill]
2.125 Rules may also be made by the Minister providing matters relating to the taking of relevant PS money to be held in trust. Examples of these matters could include:
the terms on which relevant PS money is taken to be held in trust; and
the circumstances in which relevant PS money is no longer taken to be held in trust.
[Part 5, paragraph 45(3)(b) of the Prudential Regulation Bill]
Segregation method
2.126 One method of safeguarding for regulated entities will be segregating relevant PS money into one or more trust accounts. The requirements of the segregation method must be met in relation to money that is relevant PS money unless the entity is using another safeguarding method and is not contravening requirements in relation to the use of that other method. The contravention of this requirement will attract a civil penalty. 
[Part 5, subsections 46(1) and (5) of the Prudential Regulation Bill]
2.127 The regulated entity will fail to comply with the segregation method if they fail to do any of the following:
pay the money, by the end of the next business day after the day on which it becomes relevant PS money, into an account (‘the account’) held with an Australian ADI or an account prescribed by prudential standards. The account must be designated for the purposes of safeguarding relevant PS money and meet any requirements about the following matters that are prescribed by prudential standards:
the circumstances in which payments may be made out of the account, including how an end user may authorise payment transactions such as refunds, reversals and chargebacks;
the minimum balance to be maintained in the account;
how interest on the account is to be dealt with;
how interest or other earnings on an investment of money withdrawn from the account, or the proceeds of the realisation of such an investment, are to be dealt with;
[Part 5, subparagraph 46(1)(d)(i), subsections 46(2) and 47(1) of the Prudential Regulation Bill]
hold the money in the account on trust for the benefit of the end user of the money;
[Part 5, subparagraph 46(1)(d)(ii) of the Prudential Regulation Bill]
identify, and remove as soon as practicable from the account any money paid into that account that is not:
relevant PS money;
interest on the amount from time to time standing to the credit of the account;
in circumstances of an investment of money – the interest, earnings, or proceeds of the realisation of such investment if said interest, earnings or proceeds are dealt with in accordance with any requirements prescribed by prudential standards; or
other money of a class for which the conditions (if any) prescribed by prudential standards are met;
[Part 5, subparagraph 46(1)(d)(iii) and subsection 46(3) of the Prudential Regulation Bill]
pay money from the account in accordance with any prudential standards that may deal with one or more of the following:
the process for withdrawing money in order to invest it;
the classes of investment that may be made;
the process for the end user to authorise payments from the account;
the process for withdrawing money in order to pay fees or charges incurred by the end user;
the process for withdrawing money that has ceased to be relevant PS money of the regulated entity;
the process for making payments authorised by law;
[Part 5, subparagraph 46(1)(d)(iv) and subsection 47(2) of the Prudential Regulation Bill]
comply with any requirement in relation to the account, or to money or investments referred to in subsection 46(3) of the Prudential Regulation Bill (explained further below), prescribed by the rules made by the Minister which could cover how money in the account, or an investment of such money, is to be dealt with if the regulated entity holding the account:
becomes a Chapter 5 body corporate (within the meaning of the Corporations Act) (i.e. insolvent); or
merges with another regulated entity; or
ceases to carry on a regulated business;
[Part 5, subparagraph 46(1)(d)(v) and subsection 47(3) of the Prudential Regulation Bill]
comply with any requirement in relation to the account, or to money or investments referred to in subsection 46(3) of the Prudential Regulation Bill, (explained further below) prescribed by the prudential standards.
[Part 5, subparagraph 46(1)(d)(vi) of the Prudential Regulation Bill]
2.128 In preparing rules or prudential standards under each of the abovementioned powers, consideration may be given by the Minister to regulations made under equivalent provisions for the existing client money regime of the Corporations Act or the new safeguarding framework for payment system licensees (regulated by ASIC).
2.129 It is open for the regulated entity to use a combination of safeguarding methods. Other safeguarding methods are explained further below.
If the regulated entity complies with the requirements for using another permitted method, a failure to segregate relevant PS money is not a contravention. For example, a specified amount of money may be covered by another safeguarding method, while the remainder is segregated.
[Part 5, paragraph 46(1)(c) of the Prudential Regulation Bill]
2.130 Prudential standards may be made by APRA prescribing circumstances in which contravention of the requirement to segregate relevant PS money may not occur. 
[Part 5, subsection 46(4) of the Prudential Regulation Bill]
Additional safeguard – segregated money protected from attachment
2.131 Section 48 of the Prudential Regulation Bill provides additional protection for relevant PS money, and other money that is able to be held in an account maintained under, and investments permitted by, the segregation method. This is consistent with the treatment of this relevant PS money as being money subject to trust (under the statutory trust or the express trust through designation of the account).
2.132 Accordingly, except at the suit of a person otherwise entitled to the money or investment, the following monies or investments cannot be attached or taken in execution nor made subject to a set-off, security interest, charging order, or any process of a similar nature:
relevant PS money;
interest on the amount from time to time standing to the credit of the account;
in circumstances of an investment of money – the interest, earnings, or proceeds of the realisation of such investment if said interest, earnings or proceeds are dealt with in accordance with any requirements prescribed by prudential standards; or
other money of a class for which the conditions (if any) prescribed by prudential standards are met.
[Part 5, subsection 46(3) and section 48 of the Prudential Regulation Bill]
Trust account provider not liable for regulated entity’s failure to comply with segregation method
2.133 The provider of the account for which relevant PS money is stored will not be liable merely because of a failure by the regulated entity to comply with its safeguarding requirements.
[Part 5, section 49 of the Prudential Regulation Bill]
Other methods
2.134 Regulated entities can generally use other methods of safeguarding in addition to the segregation method if the entity meets requirements specified by APRA in its prudential standards. The other methods include insurance, guarantee, and anything permitted in APRA’s prudential standards. 
[Part 5, section 50 of the Prudential Regulation Bill] 
2.135 APRA can direct regulated entities to use specific safeguarding methods using their new general directions powers under section 112 of the Prudential Regulation Bill. Similarly, APRA will be able to use these powers, or their power under section 51 of the Prudential Regulation Bill, to direct or determine when a regulated entity is not permitted to use a specified safeguarding method. For example, APRA may consider it necessary to make such directions in the interests of end users of relevant PS money pursuant to paragraphs 112(1)(e) and 112(2)(d) of the Prudential Regulation Bill. Whereas, under section 51 of the Prudential Regulation Bill, such determinations by APRA can only be made if it is reasonably satisfied of matters explained in the paragraph below. These determination powers under section 51 are not intended to limit APRA’s directions powers under Part 9 of the Prudential Regulation Bill.
[Part 5, sections 51 and 112 of the Prudential Regulation Bill] 
2.136 Any determinations made under section 51 of the Prudential Regulation Bill that remove permission to use a safeguarding method must be made by written notice given by APRA to the regulated entity. These determinations will come into effect on the day specified on the notice (at least 30 days after notice is given). In making its determination, APRA will need to be reasonably satisfied that:
the entity is not meeting, or is unlikely to be able to meet, a requirement in a prudential standard relating to the use of the method; or
the entity has:
had their business taken control of by a statutory manager;
become a Chapter 5 body corporate (within the meaning of the Corporations Act) (i.e. become insolvent);
merged with another regulated entity;
ceased to carry on a regulated business.
[Part 5, section 51 of the Prudential Regulation Bill] 
2.137 A regulated entity attracts a civil penalty if they contravene the requirement to safeguard relevant PS money via a method other than segregation. Such a contravention occurs if the regulated entity uses (or is purported to use) another safeguarding method and:
is not permitted to use the method to safeguard the relevant PS money pursuant to an APRA determination made under subsection 51(1) of the Prudential Regulation Bill; or
fails to meet a requirement in a prudential standard relating to the person’s use, or purported use, of the method to safeguard the relevant PS money.
[Part 5, section 50 of the Prudential Regulation Bill]
Relevant PS money directions
2.138 To ensure that APRA can effectively monitor and enforce the safeguarding requirements, the Prudential Regulation Bill gives APRA new powers to direct third parties that are assisting regulated entities with their trustee obligations to safeguard relevant PS money. These ‘relevant PS money directions’ are explained below in the context of other APRA directions.
Powers of the Court
Freezing powers
2.139 APRA (or a statutory manager of a person) can apply to the Court for an order that dealings in respect of specified accounts with financial institutions that the person holds or maintains (in Australia or elsewhere) are restrained, subject to any terms and conditions imposed by the Court. The Court may only make such orders if it is satisfied that:
there are reasonable grounds for believing the person that is or was a regulated entity contravened, or is likely to contravene, subsections 46(1) or 58(1), or section 50 of the Prudential Regulation Bill in relation to the account or money or investments in the account; or
the person that is or was a regulated entity has:
had their business taken control of by a statutory manager;
become a Chapter 5 body corporate (within the meaning of the Corporations Act) (i.e. insolvent);
merged with another regulated entity; or
ceased to carry on a regulated business.
[Part 5, section 53 of the Prudential Regulation Bill]
2.140 A financial institution attracts a civil penalty if a freezing order is directed to the financial institution in relation to another person who is or was a regulated entity, and the institution fails to:
disclose to an authorised entity every account kept at the institution in the name of the other person that the institution reasonably suspects is held or kept at the institution for the benefit of the other person; or
permit an authorised entity to make a copy of, or to take an extract from, such an account or any of the institution’s books relating to the other person.
[Part 5, subsection 55(1) of the Prudential Regulation Bill]
2.141 An authorised entity will include APRA and, if a statutory manager of the other person applied for the freezing order, the statutory manager.
[Part 5, subsection 55(2) of the Prudential Regulation Bill]
2.142 The Court may also, if it considers it desirable to do so, grant an interim freezing order while a section 53 application is under consideration. 
[Part 5, subsection 54(1) of the Prudential Regulation Bill]
2.143 It will be a condition of granting any such interim order that the Court not require APRA or any other person to give an undertaking as to damages.
[Part 5, subsection 54(2) of the Prudential Regulation Bill]
Further powers
2.144 If an order (the original order) is made under sections 53 or 54 of the Prudential Regulation Bill, an eligible person will be able to apply for a further order to (subject to any terms and conditions the Court may impose):
deal with such ancillary matters as the Court thinks necessary or desirable;
direct that specified amounts in an account affected by the first-mentioned order be paid to APRA or a person nominated by APRA, including directions that said person:
must pay the money into a separate account; or
is authorised to prepare a scheme for distributing the money to persons who claim, within 6 months after the person receives the money, to be entitled to the money and satisfy said person that they are so entitled; or
if the money received is insufficient to pay all proved claims, may, despite any rule of law or equity to the contrary, apportion the money among the claimants in proportion to their proved claims and show in the scheme how the money is so apportioned;
vary or discharge the first-mentioned order or an order under this section.
[Part 5, subsections 56(1), (2), and 57(1) of the Prudential Regulation Bill]
2.145 Persons eligible to apply for such further orders will include:
APRA;
a statutory manager of a person to whom the original order affects;
a person to whom the original order affects.
[Part 5, subsection 56(3) of the Prudential Regulation Bill]
2.146 Following any direction from the Court authorising a person to prepare a scheme for distributing money to persons entitled to money, if said authorised person then prepares such a scheme they must apply to the Court for its approval and for any directions in respect of it.
[Part 5, subsection 57(2) of the Prudential Regulation Bill]
2.147 The Court may also make further directions it thinks fit in relation to a direction for money to be paid into a separate account. These directions may be as to:
the persons to whom that money is to be paid, and in what amounts the whole or any portion of that money is to be paid; and
the payment of the balance of the money (if any) remaining in the account.
[Part 5, subsection 57(3) of the Prudential Regulation Bill]
Other matters
Redemption rights
2.148 The Prudential Regulation Bill introduces a guaranteed period in which a person who possesses a right to redeem relevant PS money that is credited to an SVF can exercise that right. This period is the 6-year period starting on the first day the money can no longer be used under the facility for making payments (i.e. the day on which the terms of the facility provide that the balance of the facility can no longer be applied to making payments to other persons, such as an expiry date).
2.149 The person that possesses the right to redeem is the person who acquires the rights (e.g. the holder of the facility). For a tokenised SVF, a person who possesses a digital token that attached rights to redeem money from the tokenised SVF is a person who is covered by the guaranteed redemption period. 
[Part 5, subsection 52(1) of the Prudential Regulation Bill]
2.150 Any fees for redeeming relevant PS money credited to an SVF issued by a regulated entity must be proportionate and commensurate with the costs actually incurred. As fees are incurred these amounts may become remuneration to which the entity is entitled (and so cease to be relevant PS money). The safeguarding provisions provide further detail on how this money is to be treated.
[Part 5, subsection 52(2) of the Prudential Regulation Bill]
2.151 An arrangement has no effect to the extent that it is inconsistent with subsections 52(1) or (2) of the Prudential Regulation Bill. This means that an SVF provider cannot enter an arrangement with their client that ‘opts-out’ of this protection or agrees to earlier forfeiture of relevant PS money. An SVF provider can manage redemption periods for their products by use of expiry dates or other terms of the facility that specify when amounts credited cease to be available for making payments. However, if such terms are included, it is expected that this would be a significant risk or feature of the product that would be included in the product disclosure statement.
[Part 5, subsection 52(3) of the Prudential Regulation Bill]
2.152 Persons with the right to redeem relevant PS money will be able to do so unless a contrary direction from APRA is given under section 112 of the Prudential Regulation Bill. For example, APRA can make a direction that a regulated entity not repay any relevant PS money. The effect of this direction will prevent persons with the right to redeem from redeeming relevant PS money. However, any such direction will not extinguish the right to redeem and it will remain open for those persons with the right to request redemption of relevant PS money – the effect of the direction will simply be that the regulated entity not repay the money to the person (for the duration of the direction).
[Part 5, subsection 52(4) of the Prudential Regulation Bill]
Anti-avoidance
2.153 A person attracts a civil penalty if they, whether alone or with other persons, enter, begin to carry out, or carry out a scheme that a person would conclude is for the purpose (whether sole or non-incidental) of avoiding the application of any provision of Division 3 of Part 5 of the Prudential Regulation Bill, and such purpose has been or would be achieved by part or whole of said scheme. In addition to attracting a civil penalty, such a scheme may also be set aside by the Court.
[Part 5, subsections 58(1) and (2) of the Prudential Regulation Bill]
2.154 However, the civil penalty provision will not apply if its prevention of a person from entering, beginning to carry out, or carrying out such a scheme would result in an acquisition of property otherwise than on just terms.
[Part 5, subsection 58(3) of the Prudential Regulation Bill]
Civil penalty amounts
2.155 Contravention of any civil penalty provision in Division 3 of Part 5 of the Prudential Regulation Bill attracts 500,000 penalty units. The civil penalty provisions in this Division rely on the corporate multiplier at subsection 82(5) of the Regulatory Powers Act. That is, if the person who contravenes a civil penalty provision is a body corporate, then the maximum penalty is five times the number of penalty units specified for the provision (i.e. up to 2.5 million penalty units).
2.156 Although high, this maximum penalty amount is commensurate to the impact regulated entities can have on the stability of the financial market. Additionally, the maximum penalty amount mirrors the same maximum for payment system licensees under the Bill.
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Auditors 
2.157 Part 6 provides prudential standards to set requirements for the appointment, duties and obligations of auditors of regulated entities, aligning with the existing Banking Act framework. Regulated entities must appoint an auditor when required and ensure the auditor has the access and support needed to perform all functions prescribed in the Prudential Regulation Bill.
2.158 APRA may direct current or former auditors of regulated entities, registered NOHCs or relevant subsidiaries (including Australian or foreign‑incorporated subsidiaries of the foreign group) to provide information or documents necessary for supervision. Failure to comply is a criminal offence punishable by up to 6 months imprisonment.
2.159 Section 62 imposes obligations on current or former auditors to notify APRA of matters that may indicate prudential risk or significant non‑compliance. Auditors must notify APRA immediately if they have reasonable grounds to believe that the body corporate is insolvent or at significant risk of becoming insolvent, or that an existing or proposed situation may disadvantage the interests of customers. The obligation applies across regulated entities, registered NOHCs, and specified subsidiaries of foreign corporations. Failure to notify is an offence, with a defence available where the auditor reasonably believes the matter has already been reported.
2.160 Auditors must notify APRA as soon as practicable, and no later than 10 days after the event, if they have reasonable grounds to believe that the body corporate has failed significantly or will fail significantly to comply with certain provisions, prudential standards, directions or requirements. Significance of the failure is determined with regard to certain factors including matters prescribed by the rules. Failure to notify is an offence, with a defence available where the auditor reasonably believes the matter has already been reported.
2.161 Directors and senior managers may commit an offence if they knowingly tell an auditor that a matter has been notified to APRA when it has not. This offence supports the integrity of the auditor reporting regime by preventing concealment or misrepresentation of compliance breaches or prudential concerns.
[Part 6, sections 60 to 62 of the Prudential Regulation Bill]
2.162 In addition to mandatory reporting obligations, auditors may voluntarily provide information or documents to APRA where the auditor considers that doing so will assist APRA in performing its functions. This ensures auditors can raise prudential concerns even where a matter does not trigger a mandatory notification requirement.
[Part 6, section 63 of the Prudential Regulation Bill]
2.163 Appointed auditors must notify APRA within 28 days if any person attempts to unduly influence, coerce, manipulate, mislead, or otherwise interfere with the auditor’s performance of their functions or duties. This requirement mirrors equivalent protections in the Corporations Act and is designed to safeguard the independence and integrity of prudential auditing. Failure to notify is an offence punishable by up to 12 months imprisonment or a fine of 50 penalty units, or both.
2.164 Employees or officers of regulated entities or registered NOHCs will commit an offence if they give, or allow to be given, information about the affairs of the entity that is materially false or misleading, including by omission. A more serious offence applies where the person knows the information is false or misleading, with a penalty of up to five years imprisonment or 200 penalty units, or both. A lesser offence applies where the person did not take reasonable steps to ensure the accuracy of the information, with a penalty of up to two years imprisonment or 100 penalty units, or both. Where information is provided in response to an auditor’s question, the question and the answer must be considered together. 
[Part 6, sections 64 and 65 of the Prudential Regulation Bill]
2.165 APRA may refer an auditor to the Companies Auditors Disciplinary Board or to the auditor’s professional association if APRA is of the opinion that the auditor has failed to perform their duties or functions adequately and properly or is not a fit and proper person. APRA must notify the auditor of the referral and the nature of the matter. This referral power complements auditor obligations under the prudential framework and provides a mechanism for addressing auditor conduct concerns through established professional disciplinary processes.
[Part 6, section 66 of the Prudential Regulation Bill]
Financial Records 
2.166 Regulated entities must keep financial records in English or in a form easily convertible to English and store them in Australia unless APRA approves storage in another specified country. These requirements ensure APRA has timely access to financial information for effective supervision.
2.167 Entities must notify APRA of the address at which financial records are kept within 28 days of being registered and must notify APRA again within 28 days if the records are moved to a new location. APRA may approve forms for these notifications. Failure to maintain financial records in the required manner or location is an offence punishable by 200 penalty units (for individuals) or 1,000 penalty units (for bodies corporate). This offence reinforces the vital role of record‑keeping in APRA’s supervisory framework.
[Part 6, section 67 of the Prudential Regulation Bill]
[bookmark: _Toc223342123][bookmark: _Toc223428994]Statutory management and winding up
2.168 Part 7 of the Prudential Regulation Bill allows APRA to take control of a regulated entity’s business or appoint an administrator to perform this role, subject to certain conditions. 
[Part 7, section 69 of the Prudential Regulation Bill]
2.169 Where APRA or an APRA‑appointed administrator takes control of a business, they are deemed to be the statutory manager of that body corporate. If multiple statutory managers are appointed, they may exercise powers jointly or individually unless APRA specifies limits. References to a ‘statutory manager’ are to be read accordingly.
[Part 7, subsections 69(8) to(9) of the Prudential Regulation Bill]
2.170 APRA may commence statutory management where: 
The entity informs APRA that it considers it likely that it will be unable to meet its obligations or that it is about to suspend payment;
An entity actually becomes unable to meet its obligations or suspends payment; 
An administrator has been appointed to a holding company of a regulated entity and that appointment significantly threatens the operation or soundness of the entity, interests of customers or end users of relevant PS money of the entity, or the stability of Australia’s financial system; 
APRA considers that in the absence of external support: 
the regulated entity may become unable to meet its obligations; 
the entity may suspend payment; or 
it is likely that the entity will be unable to carry on regulated business in Australia consistently with the interests of its customers or financial system stability in Australia. 
2.171 The circumstances in which APRA may take control of a regulated entity’s business or appoint an administrator to take this control without external support need not be interpreted narrowly to imply that statutory management can only commence just prior to an imminent failure. As interventions at an earlier stage may be more effective in some circumstances, there are a broad range of circumstances where an administrator can be appointed by APRA (or where APRA can commence performing these roles itself).
[Part 7, subsection 69(1) of the Prudential Regulation Bill]
2.172 The concept of external support can be clarified by rules that specify a form of support for a regulated entity that is not to be considered external support. 
2.173 Excluding external support from the condition is necessary in order to ensure administrators or APRA can commence statutory management despite the existence of other arrangements.
2.174 [bookmark: _Hlk221003656]In the case of foreign regulated entities, APRA may commence statutory management where an application has been made for the external administration, or such administration has commenced, of the foreign regulated entity.
[Part 7, subsections 69(1) and (2) of the Prudential Regulation Bill]
2.175 The framework also allows APRA to intervene in related bodies corporate, specifically locally incorporated registered NOHCs, their subsidiaries, or subsidiaries of a regulated entity, where doing so is necessary to support the stability or resolution of the regulated entity. In these cases, APRA may take control of the related body corporate or appoint an administrator.
[Part 7, subsections 69(3) and(4) of the Prudential Regulation Bill]
2.176 APRA can also commence statutory management of bodies corporate related to the regulated entity, including registered NOHCs of a regulated entity and their subsidiaries or a subsidiary of a regulated entity. These related bodies corporate are each referred to as relevant entities. When statutory management commences with regards to a particular relevant entity, that entity becomes known as a ‘target body corporate’. 
2.177 APRA may take control or appoint an administrator to take control of a relevant entity’s business in three main scenarios:
First, where a statutory manager has already taken control (or is about to take control) of the regulated entity, and APRA considers that the related body corporate provides essential services to, or conducts business that is essential to, the regulated entity’s ability to maintain its operations. 
Second, where a statutory manager has already taken control (or is about to take control) of a relevant entity, and APRA considers intervention in relation to the relevant entity is necessary for resolving the first relevant entity, its registered NOHCs or any part of its corporate group. 
Third, where a target body corporate itself faces financial distress (whether it is under external administration or not), and intervention is necessary to help maintain or resolve the operations of a relevant entity or its group.
2.178 APRA’s powers are not enlivened in relation to relevant entities that are not locally incorporated or are subject to an exemption specified in rules made under this section. 
[Part 7, subsections 69(3) to(7) of the Prudential Regulation Bill]
2.179 For avoidance of doubt, these powers apply equally to bodies corporate that are Chapter 5 bodies corporate under the Corporations Act.
[Part 7, subsection 69(10) of the Prudential Regulation Bill]
2.180 APRA must give bodies corporate written notice that an administrator or APRA itself will take, or is taking, control of the business. This is intended to allow APRA to specify a time at which statutory management commences in the notice. Statutory management commences at the time specified, or if no time is specified, at the time the notice is given. Such a notice is not a legislative instrument for the purposes of the Legislation Act 2003. This is appropriate as it applies to a specific identifiable entity and situation, and is administrative in character.
[Part 7, section 70 of the Prudential Regulation Bill]
Statutory manager’s powers and functions
2.181 Generally, the statutory manager of a body corporate replaces the body’s board of directors (who all automatically cease to hold office upon the statutory manager taking control), and the statutory manager assumes all of the powers and functions of those board members, so that the statutory manager can effectively manage the institution in crisis in line with the objectives of the statutory management scheme. The impact of statutory management on the body’s board of directors and external administration processes is explained below (including modified arrangements for foreign regulated entities).
[Part 7, subsection 72(1) of the Prudential Regulation Bill]
2.182 Officers of a body corporate (within the meaning given by section 131 of the Corporations Act) may possess information needed by the statutory manager to perform its duties. Therefore, the statutory manager may require officers to provide such information (including but not limited to books, accounts and documents), even if self-incriminating (however, individuals are given certain protections from the direct use of such incriminating information against them in later proceedings). Failure to comply is a criminal offence punishable by up to 12 months imprisonment, as the information sought might be essential in a period of crisis.
[Part 7, subsections 72(2) to(6) of the Prudential Regulation Bill]
2.183 The statutory manager has the power to sell or otherwise dispose of the whole or any part of the business.
[Part 7, subsection 72(7) of the Prudential Regulation Bill] 
2.184 In order to effectively manage the business, the statutory manager may alter the body corporate’s constitution, rules or other arrangements where it may assist the statutory manager to perform its functions, duties and powers and promote the interests of customers of the relevant entity and the Australian financial system’s stability.
[Part 7, subsection 72(8) of the Prudential Regulation Bill] 
2.185 The power to sell or otherwise dispose, or alter the body corporate’s constitution, rules or other arrangements prevails where there is any inconsistency with the Corporations Act, the body corporate’s constitution, contracts to which the body corporate is a party, and any listing rules of a financial market on which the body corporate is listed. 
[Part 7, subsection 72(9) of the Prudential Regulation Bill]
2.186 This provides the statutory manager with plenary flexibility, as the clauses in the company’s constitution or its governance arrangements may hinder a quick and decisive resolution of the failing body corporate’s affairs. An example of when governance arrangements could be altered is as part of, or following, a decision to recapitalise an institution. As per statutory managers’ powers for facilitating recapitalisation, the power to alter governance arrangements overrides any Corporations Act requirements, markets listing rules, any contractual arrangements and any provision in the entity’s constitution. 
[Part 7, sections 72 and 131 of the Prudential Regulation Bill]
2.187 The circumstances in which a statutory manager may exercise powers under section 72 are subject to limitations. These limitations however do not apply where power is exercised under subsection 74(1) of the Prudential Regulation Bill (relating to recapitalisation), or Part 3 or 4 of the FSTR Act.
[Part 7, section 73 of the Prudential Regulation Bill]
2.188 Exercise of power under section 72 is restricted in the following circumstances:
the body corporate under management is not a regulated entity and the proposed exercise of power would involve the provision of services or transfer of assets between the body corporate and a related entity in a manner outside the ordinary course of business. The statutory manager is prohibited from undertaking such actions unless they are required under an existing binding arrangement that pre‑dated the statutory management and the transaction is for fair value; 
the body corporate under management is a registered NOHC of a regulated entity and the proposed action would use group funds to increase the regulated entity’s capital to a specified level. In this circumstance, the statutory manager may only act if the shareholders have approved the capital use by ordinary resolution.
2.189 However, where the body corporate under management is a registered NOHC of a regulated entity and the assets transferred are funds to increase the capital of the regulated entity to a specified level, the transfer is permitted if shareholders have approved it by ordinary resolution.
[Part 7, subsections 73(3) and (4) of the Prudential Regulation Bill]
2.190 These restrictions ensure that a statutory manager cannot undertake transactions that may disadvantage the body corporate or its stakeholders, particularly transactions involving related entities or capital support, unless those actions are properly authorised, made for fair value, or aligned with statutory purposes relating to stabilisation or restructuring.
[Part 7, section 73 of the Prudential Regulation Bill]
Additional powers of statutory managers
2.191 For the purposes of effective statutory management, APRA is empowered to require persons by written notice to give information relating to the business of the body corporate under management. APRA must believe the person has such information on reasonable grounds. APRA can initiate this requirement or can be requested to do so by a statutory manager. 
2.192 Persons may possess information needed by the statutory manager to perform its duties. Therefore, the Prudential Regulation Bill also provides the statutory manager with the power to require persons to provide such information even if self-incriminating (however, individuals are given certain protections from the direct use of such incriminating information against them in later proceedings). 
2.193 APRA’s written notice must specify the form and manner in which information is to be submitted and a reasonable timeframe for submission.
2.194 Given that information regarding a body corporate’s business is necessary to facilitate statutory management, failure to submit the documents in the form, manner and timeframe required is an offence. The penalty is calibrated at imprisonment for 12 months, or 50 penalty units, or both. 
2.195 This additional power to obtain information from persons does not limit the general powers and functions attributable to statutory managers as set out in section 72 of the Prudential Regulation Bill.
[Part 7, section 77 of the Prudential Regulation Bill]
2.196 An administrator of a body corporate is also empowered to make recommendations to APRA. However, APRA, as the prudential regulator, is not obliged to comply with any such recommendations, but are obliged to consider them. The administrator may make any of the following recommendations:
that APRA make a particular direction under Division 2 of Part 9 or subsection 81(3) in respect of the body corporate;
that APRA apply for the body corporate to be wound up;
if the body corporate is a registered entity—that APRA cancel the entity’s registration;
if the body corporate is a registered NOHC—that APRA cancel the registered NOHC’s registration.
2.197 The scope of these recommendations ensures that the administrator can recommend action that is appropriate for the circumstances of the body corporate and facilitate appropriate use of powers exercisable by APRA to achieve an orderly and co-ordinated resolution of the entity.
[Part 7, section 78 of the Prudential Regulation Bill]
Recapitalisation
2.198 The recapitalisation of a financial institution is an internationally recognised method of resolving a failure and restoring the institution’s health. Capital provided to a distressed institution provides a cushion to support any losses and it enhances its ability to operate competitively in the market. Importantly, it does not impose a repayment obligation on an already weak institution. 
2.199 Statutory managers are empowered to undertake actions that facilitate the recapitalisation of managed bodies corporate that are registered under the Corporations Act and have share capital.
[Part 7, section 74 of the Prudential Regulation Bill]
2.200 A body corporate’s statutory manager may facilitate a recapitalisation through issuing new shares or rights to acquire shares; selling those shares or rights; cancelling existing shares or rights; or varying or restricting rights attached to shares. The statutory manager could also reduce the company’s share capital by cancelling any paid-up share capital that is not represented by available assets.
2.201 As an example, a statutory manager could facilitate a capital injection into a body corporate under management by issuing new shares and selling them to a new investor. Under this example, the new investor would gain a stake in the company and pre-existing shareholders would have their stake in the company diluted but would retain their shares in the body corporate under management. 
2.202 In conjunction with the above, it would also be possible to cancel existing shareholders’ shares, which for example could be used to facilitate a new investor taking full control of a body corporate under management. 
2.203 The recapitalisation powers are intended to be strong and flexible, in order to allow a statutory manager to respond quickly and decisively to a range of circumstances.
2.204 The actions a statutory manager may undertake to recapitalise a body corporate under management are not limited by the Corporations Act, the company’s constitution, any contract or arrangement the company is party to, or any official listing of a financial market that the company is included in.
[Part 7, subsection 74(4) of the Prudential Regulation Bill]
2.205 Prior to undertaking an above action to recapitalise a body corporate under management, the statutory manager is generally required to obtain a report on fair value of shares or rights. The report must contain an expert’s opinion of the fair value of the shares, rights affected and reasons for forming that opinion. To prevent any possible conflicts of interest, the report cannot be prepared by an associate of the statutory manager or of the company, and any relationship (including professional or business relationships) between the expert and the statutory manager, associates of the statutory manager, body corporate or associates of the body corporate must be disclosed in the report. Any financial or other interest that could reasonably be regarded to conflict with the experts’ obligation to give an independent valuation must also be disclosed in the report.
2.206 The statutory manager is required to consider the report and may find the contents useful when considering fair valuations but is not compelled to follow the recommendations of the report when determining the terms of a recapitalisation action. To prevent administrative delay, failure by APRA to obtain and consider a report, or failure by the expert to disclose conflict does not mean the measure taken to facilitate recapitalisation is invalid.
2.207 However, APRA may determine to dispense with the valuation report requirements. APRA may give this exemption if APRA considers that taking the time needed to obtain and consider a valuation report would be detrimental to interests of customers of the regulated or relevant entity and the stability of the Australian financial system. APRA must publish this exemption determination via Gazette and provide a copy to the statutory manager (if it is not APRA itself). This determination is not a legislative instrument, which is appropriate as it applies to a specific identifiable entity and situation, and is administrative in character. Note that, to prevent administrative delay, failure by APRA to publish the exemption determination does not mean the measure taken to facilitate recapitalisation is invalid.
[Part 7, subsections 75(1), (2) and (7) to (10) of the Prudential Regulation Bill]
2.208 Whether the valuation report concerns issuing, selling or cancelling shares, restricting or varying share rights, or the value of the company, the Minister can give written notice to the expert about valuation assumptions to be used in the report, which can be revoked, but not varied. The expert must comply with any assumptions. However, to prevent administrative delay, failure by the expert to comply with assumptions does not mean the measure taken to facilitate recapitalisation is invalid.
2.209 These notices of assumption are not legislative instruments. This is appropriate as they apply to a specific identifiable entity and situation and are administrative in character.
2.210 Otherwise, the expert is obliged to assess the whole value of the company, allocate that value among share classes that have been or will be issued and allocate the value of each class pro rata. Allocating value must take into account relative financial risk, voting and distribution rights, and cannot provide for a premium or discount with regards to particular shares within a class. However, to prevent administrative delay, failure by the expert to set out the required content does not mean the measure taken to facilitate recapitalisation is invalid.
[Part 7, subsections 75(3) to (7) of the Prudential Regulation Bill]
2.211 As soon as practicable after undertaking an action to recapitalise a body corporate under management, the statutory manager must give notice to any persons who were members of the company immediately before the action was taken, identifying what the action was and explaining how the action affects their interests as members. Relevant actions include any offering of shares, or rights to shares, in the company for sale. 
[Part 7, subsections 74(2) and (3) of the Prudential Regulation Bill]
2.212 Where a body corporate under management is party to a contract, regardless of whether that contract is governed by Australian or foreign law, actions taken by a statutory manager to facilitate recapitalisation of a body corporate or its group cannot be used as a basis for another party to trigger default or protective clauses under contract to deny obligations, accelerate debts, close out transactions or enforce security. The provision ensures that the actions of a statutory manager to facilitate recapitalisation do not trigger contractual rights that might otherwise be invoked to the detriment of the body corporate or its wider group. This change only applies to contracts made after commencement. The recapitalisation powers themselves apply to statutory managers appointed before, on or after commencement of the Prudential Regulation Bill. This supports continuity of business throughout statutory management. 
[Part 7, section 76 of the Prudential Regulation Bill]
Termination of statutory management
2.213 When statutory management has commenced in relation to a body corporate, and APRA does not consider it necessary for the body corporate to remain subject to external administration or where APRA has applied for the body corporate’s winding up, certain conditions must be satisfied before APRA can terminate control by written instrument, known as ‘ultimate termination of control’. 
2.214 These conditions include either ensuring directors have been appointed or elected in accordance with the relevant body corporate’s constitution or APRA itself appointing directors, or ensuring appointment of liquidators, to the relevant body corporate. 
2.215 The term of office of the appointed director is dependent on whether they are appointed by a written instrument issued by APRA or under the relevant body corporate’s constitution. In the case of the former, the director holds office until the body corporate’s next annual general meeting, and in the case of the latter, until any time determined under the constitution.  
2.216 Upon termination of control, the appointment of an administrator is automatically terminated, and the instrument of termination must be provided to the former administrator. A note clarifies that ultimate termination of control does not arise where there is a mere change in control between administrators (including APRA). 
[Part 7, section 71 of the Prudential Regulation Bill]
Statutory manager’s liabilities and duties
2.217 The Prudential Regulation Bill sets out provisions relating to the statutory immunity of statutory managers.
2.218 Robust immunity provisions are important elements of statutory management frameworks. In taking actions considered necessary by APRA to facilitate an orderly resolution and to promote financial system stability, statutory managers could be required to take actions that have the potential to adversely affect others, including directors, shareholders and certain classes of creditors of the relevant entity. They may also be concerned about the risk of liability arising from the management of a large and complex organisation that is undergoing financial stress. 
2.219 It is conceivable that adversely affected stakeholders may subsequently seek to recover any loss suffered via legal action against the statutory manager personally. Moreover, the circumstances of a statutory manager’s appointment are such that they may be required to take actions of a higher-than-usual level of risk or in situations of considerable uncertainty. 
2.220 Therefore, it is necessary that a statutory manager has confidence that they can take action required to manage and stabilise a distressed entity within the limits of their powers, without the risk of incurring personal liability. If there is significant uncertainty on this matter, there is a high risk that suitable persons will not be willing to assume an appointment as statutory managers. 
[Part 7, subsection 79(1) of the Prudential Regulation Bill] 
2.221 The Prudential Regulation Bill ensures the level of protection afforded to statutory managers to a level similar to that afforded to APRA, its members, staff or agents under existing section 58 of the APRA Act. The Prudential Regulation Bill also signposts APRA’s secrecy provisions in Part 6, of the APRA Act as these provisions apply to information received by statutory managers under the Prudential Regulation Bill in the same way as they do to APRA staff, as a statutory manager will fall within the definition of ‘officer’ in subsection 56(1) of the APRA Act.
[Part 7, subsection 79(4) of the Prudential Regulation Bill]  
2.222 The Prudential Regulation Bill also includes provisions equivalent to section 58 of the APRA Act, including a limitation on the statutory immunity for ‘bad faith’. It is not intended that these provisions affect the ability of a statutory manager to incur personal contractual liability. For example, these provisions do not cover contractual arrangements entered into by the statutory manager when retaining advisors or acquiring goods and services on their own account, as distinct from contractual arrangements the statutory manager causes an entity under statutory management to enter into. Nor do the provisions affect the liability of the entity under statutory management itself. 
2.223 Subject to the above, these immunity provisions are intended to provide that statutory managers are protected from any breaches of directors’ duties under the Corporations Act, any other Commonwealth legislation or common law. For the avoidance of doubt, the Prudential Regulation Bill clarifies that a statutory manager cannot be liable for insolvent trading under sections 588G, 588GAB or 588GAC of the Corporations Act. .
[Part 7, subsections 79(1) to (3) of the Prudential Regulation Bill]
Transactions under statutory management not voidable
2.224 The Prudential Regulation Bill prevents the transactions of a statutory manager from being voidable under existing section 588FE of the Corporations Act. This applies to uncommercial transactions, unfair preferences, insolvent transactions and creditor-defeating dispositions, and is similar to protection given by section 588FE where an administrator has been appointed under Part 5.3A of the Corporations Act (voluntary administration). 
2.225 This is intended to help ensure that service providers and other counterparties can be confident in any dealings with the statutory manager regardless of the financial position of the entity under statutory management.
[Part 7, section 80 of the Prudential Regulation Bill]
Administrator additional duties 
2.226 Upon request by APRA during administration, or upon termination of the administrator’s appointment, an administrator must report to APRA on the control of the body corporate’s business within a reasonable timeframe. 
[Part 7, section 81 of the Prudential Regulation Bill]
2.227 Where an action taken or proposed to be taken is reasonably believed by the administrator to have a detrimental effect on financial system stability in Australia or New Zealand, the administrator is obliged to notify APRA and obtain APRA’s written consent prior to taking the action, where reasonably practicable to do so. 
[Part 7, sections 82 and 83 of the Prudential Regulation Bill]
2.228 In order to determine whether the stability of the financial system in New Zealand is detrimentally affected, the administrator can consult with a New Zealand authority prescribed in the rules. Where the stability of the financial system in New Zealand is likely to be detrimentally affected, and APRA receives a notice, APRA must notify relevant New Zealand authorities if reasonably practicable, before granting written consent. 
2.229 In order to prevent delay on grounds of administrative irregularity, a failure by the administrator to comply with any requirements to notify APRA and obtain consent does not invalidate the performance of a function or the exercise of a power by an administrator.
2.230 APRA may give an administrator of a body corporate’s business a direction relating to the control of the body corporate’s business. The administrator must act in accordance with the direction, or request APRA alter the direction based on additional information the administrator provides regarding the control of the body corporate’s business. The administrator must comply with any altered direction given by APRA, or the original direction if APRA confirms it after considering the request.
[Part 7, sections 81 to 83 of the Prudential Regulation Bill]
Termination of an administrator’s appointment
2.231 The Prudential Regulation Bill allows APRA to terminate the appointment of an administrator of a body corporate’s business and to appoint another person as administrator or itself take control. Similarly, where APRA is the statutory manager of a body corporate APRA can replace itself as statutory manager by appointing a person (or one or more persons) as administrator(s).
2.232 This is important to ensure APRA maintains confidence in the ability of the statutory manager to carry out APRA’s instructions and meet APRA’s objectives for the orderly resolution of the body corporate. The statutory management itself will continue, as this process does not involve an ‘ultimate termination of control’ of the kind described at section 71.
[Part 7, section 71 and subsections 84(1) and (4) of the Prudential Regulation Bill] 
2.233 APRA may only exercise this power (including replacing itself as administrator) if the administrator contravenes a requirement of Division 2 of Part 7 of the Prudential Regulation Bill (regarding statutory management and protection of depositors), or if APRA considers that this is necessary to: 
facilitate the resolution of the body corporate, a relevant group of bodies corporate of which the body corporate is a member, or another member of such a group; or 
if the body corporate is a regulated entity– protect the interests of customers of the entity; or
promote financial system stability in Australia.
2.234 In addition to these grounds of termination, an administrator’s appointment may be terminated according to the terms and conditions of the appointment.
[Part 7, subsections 84(1) and 84(2) of the Prudential Regulation Bill]
Effect of statutory management on directors and external administrators
2.235 The Prudential Regulation Bill provides that the directors of a body corporate cease to hold office once a statutory manager takes control of that body corporate (except where the body corporate is a foreign regulated entity).
2.236 The provisions also invalidate any purported actions taken after the commencement of statutory management by a person who had the powers and functions of a director before the appointment of a statutory manager. These purported acts have no effect to the extent that they are performed after the appointment of a statutory manager to a body corporate. 
2.237 However, this prohibition does not apply to the appointment of directors or liquidators as required before ultimate termination of control of a statutory manager under subsection 71(2) of the Prudential Regulation Bill. 
2.238 Where a statutory manager has been appointed to a body corporate that is a foreign regulated entity, and a director acts in relation to that body corporate’s business, such actions are invalid and ineffectual to the extent they relate to Australian business assets and liabilities or the management thereof. 
[Part 7, section 85 of the Prudential Regulation Bill]
Effect of statutory management of external administrator
2.239 In relation to a body corporate, commencement of statutory management terminates the appointment of any external administrator. Further, an external administrator must not be appointed to a body corporate while a statutory manager is in control of its business unless APRA approves that appointment. There may be limited circumstances where it is appropriate to have concurrent statutory management and external administration in respect of a body corporate, and otherwise section 86 reflects the primacy of statutory management as the manner in which an orderly resolution of regulated entity or other relevant entity is generally to be achieved.
2.240 Any actions taken after the start of statutory management by a former or purported external administrator, who previously held the powers and functions of an external administrator, are rendered invalid. To prevent overlapping authority, APRA is required to notify the external administrator of the commencement of statutory management as soon as practicable. However, the initiation of statutory management remains valid even if APRA fails to provide this notice, ensuring that administrative oversights do not cause delays.
[Part 7, section 86 of the Prudential Regulation Bill]
2.241 When a statutory manager is appointed to a body corporate, it is important that the statutory manager not be subjected to a multiplicity of time consuming and costly litigious and enforcement actions that have the potential to distract from or hamper the stabilisation or orderly resolution of the body corporate or its group. The statutory manager will also need time to assess the financial and operational position of the institution, and need to have access to, and be able to utilise, the institution’s resources for the purposes of the administration and any resolution action. 
2.242 The Prudential Regulation Bill provides moratorium provisions applicable upon the appointment of a statutory manager to a body corporate. This assists with one of the primary aims of statutory management, which is to stabilise the relevant entity and prepare for implementation of the resolution, by ensuring this can be done without the constraints of creditor or other third party actions that could otherwise impede the orderly nature of a resolution.
[Part 7, sections 87 to 89 of the Prudential Regulation Bill] 
Moratorium – Court and tribunal proceedings and enforcement process
2.243 The Prudential Regulation Bill provides that a person cannot begin or continue a proceeding in a court or a tribunal against a body corporate while a statutory manager is in control of the body corporate’s business except with leave of the court or tribunal. The exception from this prohibition is if the proceeding is in respect of an offence or a contravention of a provision of a law for which a pecuniary penalty (however described) may be imposed. 
2.244 Moratorium provisions also ensure that no enforcement process in relation to the property of a body corporate can be begun or proceeded with if a statutory manager is in control of that body corporate’s business.
2.245 A proceeding is covered by the new moratorium provision in respect of court and tribunal proceedings if: 
the proceeding is against the body corporate; 
it relates to property of the body corporate; or
it is to enforce any security granted by either the body corporate or a related body corporate, over property owned, used, possessed or occupied by the body corporate, or in which the body corporate has an interest. 
2.246 The reference to a tribunal means a body that has characteristics similar to those of a court of law, and includes an industrial tribunal and an arbitral tribunal. Note that in the case of enforcement processes, the application is to the Federal Court.
[Part 7, subsections 87(1) and (8) to (10) and 88(1) of the Prudential Regulation Bill]
2.247 A person intending to apply for leave of the court or tribunal to begin or continue proceedings on grounds of hardship must give APRA at least 10 days’ notice of the intention to apply (or a shorter period, if the court or tribunal considers that exceptional circumstances make this necessary). Note that in the case of enforcement processes, the application is to the Federal Court. 
2.248 APRA may apply to the court or tribunal to be joined as a party to the proceedings for leave. If APRA is joined as a party, the court or tribunal must have regard to APRA’s views in deciding whether to grant leave, and if so, whether to impose terms and the nature of those terms. Note that in the case of enforcement processes, the application is to the Federal Court.
[Part 7, subsections 87(2) to (4) and 88(2) to (4) of the Prudential Regulation Bill]
2.249 The statutory manager or APRA can consent to such proceedings or enforcement processes regarding property to begin or commence, or the court or tribunal would be able to permit such proceedings or enforcement processes regarding property to commence or continue, on the ground that the person would be caused hardship if leave was not granted. Any consent given is irrevocable. Neither APRA nor the statutory manager is liable to an action or other proceedings for damages in respect of a refusal to give consent. 
[Part 7, subsections 87(5) to (7) and 88(5) to (7) of the Prudential Regulation Bill]
2.250 A person must not dispose of property if the property is owned by a body corporate that has a statutory manager in control of its business. Disposal is allowed if APRA or the statutory manager consent to the disposal. If consent is not given, APRA and the statutory manager are not liable to an action or other proceeding for damages in respect of a refusal to give consent.
[Part 7, section 89 of the Prudential Regulation Bill]
Moratorium – Exercise of third party property rights
2.251 The Prudential Regulation Bill ensures that existing section 440B (‘Restrictions on exercise of third party property rights’) of the Corporations Act applies during a period in which a statutory manager is in control in the same way it would have applied during the voluntary administration of that body corporate.
2.252 The reference in paragraph 440B(2)(a) of the Corporations Act to the voluntary administrator’s written consent is to be treated as a reference to the statutory manager’s written consent (whichever is relevant) or APRA’s written consent.
2.253 Paragraph 440B(2)(b) of the Corporations Act also applies, which means that the Court can also provide leave to proceed. This means that the restrictions on exercise of third party property rights set out in section 440B of the Corporations Act do not apply in relation to the exercise of a third party’s rights in property if the rights are exercised with the statutory manager’s or APRA’s written consent, or (in accordance with section 440B of the Corporations Act) with the leave of the Court. 
2.254 Neither APRA nor the statutory manager are liable to an action or other proceeding for damages in respect of a refusal to give consent. The applied section 440B protections are intended to operate independently of, and without limitation from, the other moratorium provisions dealing with court and tribunal proceedings, enforcement processes regarding property and on the disposal of property.
[Part 7, section 90 of the Prudential Regulation Bill]
Moratorium – Supply of essential services
2.255 The Prudential Regulation Bill ensures that suppliers of essential services to a body corporate that is under statutory management cannot refuse services to the body corporate solely on the basis of an amount owing to them for services provided before the statutory management. The supplier must also not make it a condition of the supply of the essential service that the amount be paid first. An ‘essential service’ for these purposes has the same meaning as in section 600F of the Corporations Act, namely electricity, gas, water or a carriage service within the meaning of the Telecommunications Act 1997.
[Part 7, section 91 of the Prudential Regulation Bill]
2.256 The Prudential Regulation Bill also provide that while a statutory manager is in control of a body corporate, the body corporate is not required to hold an annual general meeting in accordance with the requirements under sections 250N or 601BR of the Corporations Act.
[Part 7, section 92 of the Prudential Regulation Bill]
2.257 Where a body corporate is party to a contract (the proper law of which may be Australian law or law of a foreign country), the fact that it or any member of a relevant group of bodies corporate of which it is also a member, is subject to statutory management, does not allow other parties to the contract to:
deny any obligation under the contract;
accelerate any debt under the contract;
close out any transaction relating to the contract;
enforce any security under the contract.
[Part 7, section 93 of the Prudential Regulation Bill]
2.258 The Prudential Regulation Bill provides that the appointment of a statutory manager over a body corporate’s business does not affect the continued operation of the FAR Act or FSCODA in relation to a body corporate’s obligations under those Acts. 
2.259 The Prudential Regulation Bill ensures that the PGPA Act does not apply to a body corporate under statutory management, avoiding an unintended outcome that might otherwise arise where an entity is placed into statutory management. This amendment addresses the concern that APRA’s influence or control in relation to the statutory management process may result in the entity falling with the definition of Commonwealth company in the PGPA Act. The PGPA Act imposes a variety of corporate governance and financial reporting obligations on Commonwealth companies, having regard to their public sector ownership or control. It is not intended that these requirements apply in relation to a body corporate under statutory management.
[Part 7, section 94 of the Prudential Regulation Bill]
2.260 Acting as statutory manager will involve significant costs for APRA.
2.261 Costs incurred by APRA in relation to the statutory management of a body corporate are to be taken as a debt due by the body corporate to APRA.
2.262 In the case where the body corporate under statutory management is being wound up, APRA, as a creditor in the liquidation of that body corporate, can assert priority in relation to those debts due to APRA over all other unsecured debts owed by the body corporate. 
[Part 7, section 95 of the Prudential Regulation Bill]
2.263 The Prudential Regulation Bill requires APRA to provide the Minister with written reports on the activities of statutory managers upon request. Where the Minister requests a report concerning the activities of statutory managers in relation to specified bodies corporate, or for a specified period, APRA must produce and provide that report within a reasonable time after receiving the request. 
2.264 In addition, APRA must prepare an annual report for the Minister where, during a financial year, a statutory manager assumes control of a body corporate’s business or where such control ultimately ceases. This annual report must outline the activities of all statutory managers and any ultimate terminations of control occurring during that financial year and must be provided within a reasonable time after the end of the financial year.
2.265 Furthermore, APRA must publish a notice in the Gazette in relation to the fact that a statutory manager or appointed administrator has assumed control of a body corporate’s business or that such control has ceased. However, to avoid delay on basis of administrative error, failure to publish in the Gazette does not invalidate the statutory management or administration. 
[Part 7, section 96 of the Prudential Regulation Bill]
2.266 The Prudential Regulation Bill also interacts with subsection 51(1) of the Competition and Consumer Act 2010, which allows legislation to specify conduct that would otherwise risk breaching that Act’s competition rules relating to restrictive trade practices and deem that conduct to be authorised. The effect is to remove uncertainty for statutory managers when carrying out necessary restructuring, disposal or recapitalisation actions.
2.267 Therefore, the acquisition of assets by a statutory manager where those assets form part of the sale or disposal of all or part of the business of a body corporate under this Division does not contravene Part IV of the Competition and Consumer Act 2010. This covers both share assets and all other forms of property.
2.268 The Prudential Regulation Bill also authorises the acquisition of shares in a body corporate where the acquisition arises directly from actions taken by a statutory manager under this Division. This includes shares issued or sold by the statutory manager and the exercise of rights to acquire shares created or sold by the statutory manager.
2.269 Together, these authorisations ensure that statutory managers can implement restructuring and resolution measures—such as transferring assets or issuing new equity—without risk of contravening the competition provisions of Competition and Consumer Act 2010. 
[Part 7, section 97 of the Prudential Regulation Bill]
2.270 Complementary amendments to the Competition and Consumer Act 2010 are made in the Bill and explained in Chapter 1 above.
External administrators
2.271 A person (other than APRA) who intends to apply for, or directly make, an appointment of an external administrator to a regulated entity or registered NOHC must give APRA at least one week’s prior notice in the approved form, unless APRA has already provided written consent. This requirement is intended to provide APRA with an opportunity to consider whether it is appropriate to intervene, for example to appoint a statutory manager to that entity instead in order to achieve an orderly resolution of that entity. 
2.272 APRA may request further details and is entitled to be heard on any such application. Failure to provide the required notice, without APRA’s written consent, will constitute as a strict liability offence punishable by 60 penalty units, with strict liability justified on the basis that the offence is subject to the infringement notice framework under Part 5 of the Regulatory Powers Act.
[Part 7, section 98 of the Prudential Regulation Bill]
Restructuring of regulated entities 
2.273 Certain approval and notification requirements apply when a regulated entity undertakes major structural changes, including business disposals, amalgamations, partnerships and reconstructions. 
2.274 Where consent is granted by the Minister in relation to such a restructure, the Minister must publish notice of the consent in the Gazette as soon as practicable. Any arrangement, agreement or reconstruction undertaken without required consent is void, and the Minister must not unreasonably withhold consent. In assessing whether to consent, the Minister must take into account the national interest.
[Part 7, subsections 99(1) and (4) to (6) of the Prudential Regulation Bill] 
2.275 The Minister may delegate powers under Division 4 of Part 7 to APRA, ASIC (for demutualisation) or departmental officers, and may issue legislative guidelines on information disclosure standards for demutualisation proposals. In making guidelines, the Minister must consult APRA and ASIC and the Minister must consider compliance with any such guidelines when deciding whether to grant consent.
[Part 7, subsections 99(9) to (13) of the Prudential Regulation Bill] 
2.276 It is an indictable offence for a regulated entity, other than a foreign regulated entity, to enter into an arrangement or agreement for the sale or disposal of its business, to carry on business in partnership with another regulated entity, or to effect a reconstruction, without first obtaining the Minister’s written consent. The offence is punishable by 1,000 penalty units for a body corporate, and 200 penalty units for an individual. 
[Part 7, subsections 99(2) and (3) of the Prudential Regulation Bill] 
2.277 The Prudential Regulation Bill also imposes an obligation on foreign regulated entities to provide the Minister reasonable prior written notice of any proposal involving the sale or disposal of their business, a partnership with another regulated entity, or a reconstruction. Failure to provide such notice is an indictable offence, carrying the same penalties as those applying to regulated entities, other than foreign regulated entities. 
[Part 7, subsections 99(7) and (8) of the Prudential Regulation Bill]
2.278 Similarly, the Minister may impose conditions on a consent granted to a regulated entity, other than a foreign regulated entity under subsection 99(2), and any notice imposing, varying or revoking conditions must be published in the Gazette. The Minister may, by written notice to the entity, impose new or additional conditions, revoke or vary existing conditions, or revoke the consent entirely if satisfied that a condition has been contravened. These powers may be exercised either on the Minister’s own initiative or on application by the entity holding the consent.
[Part 7, section 99 and 100 of the Prudential Regulation Bill]
Winding up 
2.279 [bookmark: _Toc220591900]Division 5 of Part 7 of the Prudential Regulation Bill gives APRA certain powers in relation to the wind up or proposed wind up of regulated entities and registered NOHCs.
2.280 The Prudential Regulation Bill allows APRA to apply to the Federal Court for a regulated entity to be wound up if APRA considers that the entity is insolvent and cannot be restored to solvency within a reasonable period of time. APRA is required to notify the Minister as soon as possible regarding any such application made.
[Part 7, subsections 101(1) and (5) of the Prudential Regulation Bill]
2.281 APRA may apply to the Federal Court in these circumstances regardless of whether a statutory manager is in control of the regulated entity’s business.
[Part 7, subsection 101(2) of the Prudential Regulation Bill]
2.282 The procedures for an application made by APRA, and the winding up of an entity following such an application, occur under existing provisions of the Corporations Act.
[Part 7, subsections 101(3) and (4) of the Prudential Regulation Bill]
2.283 If a liquidator proposes to apply to the Federal Court in relation to the winding up, or proposed winding up, of a regulated entity or a registered NOHC, the liquidator must give APRA notice that the liquidator proposes to make the application. Notice from a liquidator must be in the approved form and include details of the proposed application.
[Part 7, subsections 102(1) and (2) of the Prudential Regulation Bill]
2.284 APRA is entitled to be heard in relation to any such application to the court by a liquidator.
[Part 7, subsection 102(3) of the Prudential Regulation Bill]
2.285 The Prudential Regulation Bill also allows APRA to apply to the Federal Court for directions regarding any matter relating to the winding up or proposed winding up of a regulated entity or registered NOHC. 

2.286 Before making such an application, APRA must notify the liquidator of their intention to make the application, and the notice must include details of the proposed application. The liquidator is entitled to be heard in relation to the application.
[Part 7, section 103 of the Prudential Regulation Bill]
2.287 APRA may request that the liquidator of a regulated entity or registered NOHC give APRA specified information regarding the winding up or proposed winding up of the relevant entity. This request must be in writing and specify a reasonable time in which the liquidator is requested to provide the specified information.
[Part 7, section 104 of the Prudential Regulation Bill]
2.288 The liquidator must comply with such a request. Failure to do so may result in action being taken against the liquidator under the Corporations Act.
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2.289 The fit and proper criteria set out in APRA’s prudential standards seek to ensure individuals holding important positions in APRA regulated entities have the appropriate expertise and experience and are of good fame and character. The disqualification regime in turn plays a critical role in ensuring that individuals who fail to meet these standards are prevented from operating a financial sector entity. Hence, it is important that the disqualification regime is robust and consistent across industries where appropriate.
2.290 Disqualification can also have a significant reputational impact on an affected individual or entity. It is important that the disqualification process is transparent and efficient.
2.291 A person is disqualified from holding a senior position if:
The person has been convicted of an offence against or arising out of the Prudential Regulation Bill, the Banking Act, the FSCODA, the FAR Act or the Corporations Act, or any previous Corporations law or law of a foreign country that corresponds to the Corporations Act;
The person has been convicted of an offence against or arising out of a domestic or foreign law that relates to dishonest conduct, or conduct relating to a company that carries on business in the financial sector;
The person has been or becomes bankrupt, or has applied to take the benefit of a law for the relief of bankrupt or insolvent debtors;
The person has compounded with the person’s creditors; 
The Federal Court has disqualified the person (explained below); or
The person has been disqualified under the law of a foreign country from managing, or taking part in the management of, an entity that carries on the business of banking, insurance, or other financial matters.
[Part 8, subsection 107(1) of the Prudential Regulation Bill]
2.292 A person is disqualified if they would have been convicted of an offence but for an order of dismissal under section 19B of the Crimes Act 1914 or a corresponding provision of a law of a State, Territory or a foreign country. 
[Part 8, subsection 107(2) of the Prudential Regulation Bill]
2.293 The Federal Court may, on application by APRA, make an order to disqualify a person from being or acting as a director, senior manager or auditor of a particular major SVF provider that is a regulated entity, a class of such providers, or any such provider. This allows for a greater level of flexibility with regard to the nature of a disqualification, as the Court has discretion to disqualify a person from holding a position or positions within an entity, a class of entities, or all such entities. 
[Part 8, subsections 108(1) and (2) of the Prudential Regulation Bill]
2.294 The order may disqualify a person, for a period the Court considers appropriate, if the Court is satisfied that the person is not a fit and proper person, and the disqualification is justified. 
[Part 8, subsection 108(1) of the Prudential Regulation Bill]
2.295 When determining whether a person is a fit and proper person, the Court may consider any matters specified in the rules, any criteria for fitness and propriety set out in the prudential standards, and any other matters the Court considers relevant. The enforcement of these standards ensures that the management of APRA regulated entities is held accountable. 
[Part 8, subsection 108(3) of the Prudential Regulation Bill]
2.296 When determining whether a disqualification is justified, the Court may consider any matters the Court considers relevant, including:
The person’s conduct in relation to the management, business or property of any corporation, if they were being or acting as a director or senior manager;
The person’s conduct in relation to the functions or duties of the person as required under the Prudential Regulation Bill and the prudential standards, if they were being or acting as an auditor. 
[Part 8, subsection 108(4) of the Prudential Regulation Bill]
2.297 APRA must give particulars of the disqualification to the major SVF provider and publish in the Gazette as soon as practicable after the Court disqualifies a person. 
[Part 8, subsection 108(5) of the Prudential Regulation Bill]
2.298 A disqualified person, or APRA, may apply to the Federal Court to vary or revoke the person’s disqualification. If the person was disqualified only under a Court order, they may apply for a variation or revocation of that order. Otherwise, they may apply for an order that the person is not a disqualified person. This order may be subject to exceptions and conditions determined by the Court. 
[Part 8, subsections 109(1) and (4) of the Prudential Regulation Bill]
2.299 If the Court makes such an order, the person is not a disqualified person. This ensures that there is flexibility for a person to continue holding a senior position despite circumstances that may otherwise lead to disqualification. 
[Part 8, subsection 109(2) of the Prudential Regulation Bill]
2.300 At least 21 days before commencing such proceedings, written notice of the application must be lodged between the disqualified person and APRA. This provides transparency within the revocation or variation process. 
[Part 8, subsection 109(3) of the Prudential Regulation Bill]
2.301 A person commits an offence if the person acts in a role as director, senior manager or auditor of a major SVF provider from which the person has been disqualified. A person who contravenes this position is subject to a fault-based offence that carries a penalty of imprisonment for two years or a strict liability offence of 60 penalty units. 
[Part 8, subsections 106(1) and (2) of the Prudential Regulation Bill]
2.302 In addition, a body corporate commits an offence if the body corporate allows a disqualified person to act in a role from which the person has been disqualified. The penalty is 250 penalty units or 60 penalty units for a strict liability offence. 
[Part 8, subsections 106(3) and (4) of the Prudential Regulation Bill]
2.303 Offences of strict liability do not require proof of a mental element. They are offences for non-compliance with basic regulatory requirements that should be complied with by all persons. The use of offences of strict liability is designed to enhance the effectiveness of the enforcement regime in deterring contraventions of key prudential requirements.
2.304 Despite this, a failure to comply with these regulatory requirements does not affect the validity of an appointment or transaction. 
[Part 8, subsection 106(5) of the Prudential Regulation Bill]
2.305 The Prudential Regulation Bill provides a 3-month grace period from the commencement of this section in which the offence provisions have no effect. 
[Part 8, subsection 106(6) of the Prudential Regulation Bill]
2.306 A person is not entitled to refuse or fail to comply with a requirement:
to answer a question or give information;
to produce books, accounts or other documents; or
to do any other act;
on the grounds that the answer or information, production of the book or other thing, or doing that other act, as the case may be, might tend to make the person liable to a penalty (including forfeiture) by way of a disqualification by the Court. 
[Part 8, subsection 110(3) of the Prudential Regulation Bill]
2.307 In any proceeding under, or arising out of, the Prudential Regulation Bill, a person is not entitled to refuse or fail to comply with any of the same requirements on the grounds that the answer or information, production of the book or other thing, or doing that other act, as the case may be, might tend to make the person liable to a penalty (including forfeiture) by way of a disqualification by the Court. This applies whether or not the person is a defendant or party in a proceeding. 
[Part 8, subsections 110(1) and (2) of the Prudential Regulation Bill]
2.308 To prevent inconsistency, the Prudential Regulation Bill clarifies that certain provisions that provide that some information is not admissible in proceedings do not apply to a proceeding for the imposition of a penalty by way of disqualification by the Court. 
[Part 8, subsection 110(4) of the Prudential Regulation Bill]
2.309 Similarly, the above provisions relating to any proceeding under, or arising out of, the Prudential Regulation Bill have effect despite anything in any provision of the Prudential Regulation Bill, section 87 of the Regulatory Powers Act, or the ART Act. 
[Part 8, subsection 110(5) of the Prudential Regulation Bill]
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General direction powers
2.310 The Prudential Regulation Bill provides for APRA in certain circumstances to give a body corporate that is a regulated entity or a registered NOHC a direction to do or refrain from doing (or cause a body corporate that is its subsidiary to do or refrain from doing) certain things in relation to the affairs of the body corporate. The framework for these directions powers is based on equivalent provisions in the Banking Act and various other industry Acts for which APRA is the prudential regulator.
[Part 9, section 112 of the Prudential Regulation Bill] 
2.311 To give such a direction APRA must have reason to believe:
the body corporate has contravened a provision of the Prudential Regulation Bill or the FSCODA, a prudential requirement regulation or prudential standard; or
the body corporate is likely to make such a contravention and the direction is reasonably necessary for a prudential matter relating to it;
the body corporate has contravened a condition or direction under the Prudential Regulation Bill or the FSCODA; or
the direction is necessary in the interests of relevant customers or end users of PS money, or failure to issue the direction would materially prejudice those interests; or
the body corporate is, or is about to become, unable to meet its liabilities; or
there is, or might be, a material risk to the security of the body corporate’s assets or a material deterioration in its financial condition; or
the body corporate is conducting its affairs in an improper or financially unsound way, or in a way that presents risks for financial system stability;
[Part 9, subsection 112(1) of the Prudential Regulation Bill] 
2.312 The Prudential Regulation Bill provides for equivalent triggers in relation to a subsidiary of the body corporate so that a direction may be given in certain circumstances as a result of the conduct or circumstances of subsidiaries. However, APRA may make a direction as a result of certain of the list of circumstances only if it considers the direction reasonably necessary for a prudential matter relating to the body corporate. This reflects that the conduct or circumstances of a subsidiary of a regulated entity or registered NOHC may in some instances affect prudential matters relating to that entity. 
[Part 9, subsections 112(2) and (3) of the Prudential Regulation Bill] 
2.313 APRA may also give a direction directly to a subsidiary of a regulated entity or of a registered NOHC in circumstances where APRA may give or has already given a direction to the entity or registered NOHC where the relevant circumstance to trigger the direction relates to the subsidiary. However, APRA cannot give a direction to such a body corporate if it is of a kind specified in the rules made for this purpose. 
[Part 9, subsections 112(4) and (5) of the Prudential Regulation Bill] 
2.314 A direction must be in writing and specify the grounds on which the direction is given. 
[Part 9, subsection 112(7) of the Prudential Regulation Bill]
2.315 For example, a direction may require the body corporate:
to ensure a director or senior manager of the body corporate does not take part in the management or conduct of its business except as APRA permits;
to appoint someone as a director or senior manager for a particular term;
to remove any auditor from office and appoint another auditor to hold office for a particular term;
not to give any financial accommodation to any person, accept the transfer of any amount of funds or borrow any amount;
not to accept any payment on account of share capital, except in respect of calls that fell due before the direction was given;
not to repay any amount paid on shares, pay a dividend on any shares, or repay any relevant PS money;
not to pay or transfer any amount or asset to any person, or create an obligation (contingent or otherwise) to do so (other than pursuant to an order of a court or a process of execution);
not to undertake any financial obligation (contingent or otherwise) on behalf of any other person;
to make changes to the body corporate’s systems, business practices or operations;
to reconstruct, amalgamate or otherwise alter all or part of any of the business, structure or organisation of the group constituted by the body corporate, or the body corporate and its subsidiaries;
to use a certain segregation method to safeguard relevant PS money of the body corporate (such as the proceeds of an insurance policy or guarantee);
to do, or to refrain from doing, anything else in relation to the affairs of the body corporate (including, for a direction to a foreign regulated entity, to ensure certain assets, or class of assets, are returned to the control of, or certain liabilities cease to be the responsibility of, the part of the business that is carried on in Australia, or that such result not occur).
2.316 ‘Director’ has the same meaning as in the Corporations Act and the ‘affairs’ of a body corporate include those set out in section 53 of that Act.
[Part 9, subsections 112(10), (14) and (20) of the Prudential Regulation Bill] 
2.317 In relation to one of the above listed matters, the direction may deal with only some of the matters or a class or classes of matters, or make different provision with respect to different matters or classes of matters.
[Part 9, subsection 112(11) of the Prudential Regulation Bill] 
2.318 In deciding about a direction, APRA may disregard external support (for example, the provision of government support to an entity) in determining whether to give a general direction. The Prudential Regulation Bill also enables rules to specify that a particular form of support is not external support for this purpose. This enables the rules to clarify any types of external support that are not to be disregarded by APRA in deciding whether to give a general direction.
[Part 9, subsections 112(8) and (9) of the Prudential Regulation Bill] 
2.319 The Prudential Regulation Bill provides that a general direction may deal with the time for compliance, may be varied by written notice if APRA considers it necessary and appropriate, may be revoked by written notice if APRA considers it no longer necessary or appropriate, and has effect until revoked.
[Part 9, subsections 112(15), (18) and (19) of the Prudential Regulation Bill] 
2.320 The body corporate has the power to comply with the direction despite anything in its constitution or any contract or arrangement to which it is a party and, where required by the direction, power to cause a subsidiary to do, or refrain from doing, anything it may do so despite anything in its constitution or any such contract or arrangement.
[Part 9, subsections 112(16) and (17) of the Prudential Regulation Bill]
2.321 Where a body corporate is party to a contract (the proper law of which may be Australian law or law of a foreign country) the fact that it or any member of a relevant group of bodies corporate of which it is also a member, is subject to a general direction, does not allow other parties to the contract to:
deny any obligation under the contract;
accelerate any debt under the contract;
close out any transaction relating to the contract;
enforce any security under the contract.
[Part 9, subsections 113(1), (2) and (3) of the Prudential Regulation Bill] 
2.322 Where this prevents a person from fulfilling its obligations under a contract (other than a direction not to repay relevant PS money), the other party or parties to the contract are relieved from obligations owed to the person under the contract. The effects of the direction on the contract are subject to any order made by the Federal Court on application by a party to the contract, for example requiring a party to fulfil an obligation under the contract. Such an order must not require a person to contravene the direction or any other general direction, recapitalisation direction or relevant PS money direction that APRA may make.
[Part 9, subsections 113(4) and (5) of the Prudential Regulation Bill]
2.323 The Prudential Regulation Bill provides that APRA must comply with a request from the Minister or the RBA for information about any general directions in respect of a particular regulated entity, registered NOHC or other body corporate made during a specified period in respect of any of the same. Where APRA gives such information and subsequently revokes the direction, it must notify the Minister or RBA (as the case requires) of the revocation as soon as possible. A failure to do so does not affect the validity of the revocation.
[Part 9, subsections 114(1) and (3) of the Prudential Regulation Bill] 
2.324 APRA may provide any information about general directions, or revocations of such directions to the Minister or the RBA on its own initiative at any time.
[Part 9, subsection 114(2) of the Prudential Regulation Bill]
Recapitalisation directions powers
2.325 The Prudential Regulation Bill gives APRA the power to issue a direction to a regulated entity that is registered under the Corporations Act, has a share capital, and is not in statutory management, to increase its level of capital. 
[Part 9, sections 115 and 116 of the Prudential Regulation Bill] 
2.326 The Prudential Regulation Bill also gives APRA the power to issue a direction to a registered NOHC and/or its subsidiary (‘NOHC/NOHC subsidiary’) if APRA has firstly given a recapitalisation direction (‘primary recapitalisation direction’) to a regulated entity and the regulated entity is a subsidiary of the NOHC/NOHC subsidiary. As with regulated entities, the NOHC/NOHC subsidiary must not be under the control of a statutory manager. 
[Part 9, subsection 115(2) of the Prudential Regulation Bill] 
2.327 The triggers for the issue of a recapitalisation direction are:
the entity informs APRA that it either considers itself likely to become unable to meet its obligations or is about to suspend payment;
APRA considers that, in the absence of external support: the entity may either become unable to meet its obligations or suspend payment, or it is likely that the entity will be unable to carry on regulated business in Australia consistently with its customers’ interests or financial system stability;
the entity in fact becomes unable to meet its obligations or suspends payment.
2.328 The rules may specify that a particular form of support is not ‘external support’ for this purpose. 
[Part 9, subsections 116(1) and (5) of the Prudential Regulation Bill] 
2.329 For the purposes of facilitating compliance with a recapitalisation direction given to a regulated entity, some provisions extend to NOHC/NOHC subsidiaries in circumstances where a recapitalisation direction has already been given to a regulated entity which is a subsidiary of a NOHC/NOHC subsidiary that is registered under the Corporations Act, has a share capital, and does not have a statutory manager. The result is that the recapitalisation provisions governing valuation requirements, compliance and non-compliance, supply of information and offences, among other things, apply in respect of the power to direct a NOHC/HOHC subsidiary.
[Part 9, subsections 116(2) and (3) of the Prudential Regulation Bill] 
2.330 Generally, before issuing a recapitalisation direction, APRA must consult with the ACCC. However, this does not apply if the ACCC has notified APRA that it does not wish to be consulted about the direction or a class of directions that includes the direction.
[Part 9, subsection 116(4) of the Prudential Regulation Bill] 
2.331 The Prudential Regulation Bill provides that a recapitalisation direction is not a legislative instrument. This is appropriate as it applies to a specific identifiable entity and situation and is administrative in character.
[Part 9, subsection 116(6) of the Prudential Regulation Bill] 
2.332 As with a general direction, the Prudential Regulation Bill provides that a recapitalisation direction may deal with the time for compliance, may be varied by written notice if APRA considers it necessary and appropriate, may be revoked by written notice if APRA considers it no longer necessary or appropriate, and has effect until revoked.
[Part 9, subsections 116(7) to (9) of the Prudential Regulation Bill] 
2.333 In issuing a recapitalisation direction, APRA is able to require a regulated entity to increase the capital that it holds to a specified level by issuing shares, or rights to acquire shares, in the entity or other capital instruments of a kind specified in the direction.
[Part 9, subsection 117(1) of the Prudential Regulation Bill]  
2.334 Where such a recapitalisation direction is to a NOHC/NOHC subsidiary, it may be a direction to:
issue shares, or rights to acquire shares, in the NOHC/NOHC subsidiary or other capital instruments in the NOHC/NOHC subsidiary of a kind specified in the direction; or
acquire shares, or rights to acquire shares, or other capital instruments of a kind specified in the direction, in the regulated entity that was given the relevant primary recapitalisation direction;
acquire shares, or rights to acquire shares, or other capital instruments of a kind specified in the direction, in a specified body corporate if that body corporate is a subsidiary of the NOHC/NOHC subsidiary and the regulated entity is a subsidiary of the body corporate.
[Part 9, subsections 117(2) and (3) of the Prudential Regulation Bill] 
2.335 Where a body corporate is party to a contract (the proper law of which may be Australian law or law of a foreign country) the fact that it or any member of a relevant group of bodies corporate of which it is also a member, is subject to a recapitalisation direction, does not allow other parties to the contract to:
deny any obligation under the contract;
accelerate any debt under the contract;
close out any transaction relating to the contract;
enforce any security under the contract.
[Part 9, section 124 of the Prudential Regulation Bill] 
2.336 A regulated entity must comply with a recapitalisation direction despite any provision of the Corporations Act, its own constitution, any contracts or arrangements to which it is a party, and any listing rules of a financial market in whose official list it is included.
[Part 9, subsection 118(3) of the Prudential Regulation Bill] 
2.337 As soon as practicable after compliance with a recapitalisation direction, the regulated entity is required to give written notice to anyone who was a member of the entity (under section 231 of the Corporations Act) immediately before the recapitalisation identifying the transaction and explaining its effect on the member’s interests.
[Part 9, subsections 118(1) and (2) of the Prudential Regulation Bill] 
2.338 As is the case with the recapitalisation powers under statutory management, where a recapitalisation direction directs a regulated entity to issue shares, or rights to acquire shares, in the entity, APRA must also obtain an independent expert valuation report to ascertain the value of those shares, rights to acquire shares or capital instruments. However, this need not be done if it would detrimentally affect the entity’s customers or financial system stability. Also, failure to obtain such a report does not invalidate the direction or anything done in compliance with it. Similarly, a failure to determine the fair value of shares or rights by an expert, or a failure by APRA to comply with any requirements relating to ascertaining the fair value of capital instruments, does not invalidate the direction or anything done in compliance with it.
[Part 9, sections 119 to 123 of the Prudential Regulation Bill] 
2.339 The Prudential Regulation Bill gives the Minister the power to issue valuation assumptions that are to be used by the expert in creating the valuation report. The Minister may also, by further written notice given to the expert, revoke but not vary the notice of assumptions. Such notices given by the Minister are not legislative instruments. 
[Part 9, subsections 120(2) to (4) of the Prudential Regulation Bill] 
2.340 The Prudential Regulation Bill provides that APRA must comply with a request from the Minister or the RBA for information about any recapitalisation directions in respect of a particular regulated entity or any recapitalisation directions made during a specified period in respect of any regulated entities. APRA may provide any information about recapitalisation directions, or revocations of such directions in respect of regulated entities to the Minister or the RBA on its own initiative at any time.
[Part 9, subsections 125(1) and (2) of the Prudential Regulation Bill]
2.341 Where APRA has given information about a direction as mentioned above and subsequently revokes the direction, it must notify the Minister or RBA (as applicable) of the revocation as soon as possible. Any failure to do so will not affect the validity of the revocation.
[Part 9, subsections 125(3) and (4) of the Prudential Regulation Bill] 
2.342 Any acquisition of shares, rights to acquire shares or other capital instruments as a direct result of the recapitalisation direction given to a regulated entity are exempt from Part IV of the Competition and Consumer Act 2010 relating to restrictive trade practices.
[Part 9, section 126 of the Prudential Regulation Bill]
Governance directions
2.343 The Prudential Regulation Bill provides that APRA may remove a person as director or senior manager of a major SVF provider that is a regulated entity if satisfied that the person does not meet one or more of the criteria for fitness and propriety set out in the prudential standards, or either:
for a person who is a disqualified person only because they were disqualified under section 108 (for not being a fit and proper person), is disqualified from being or acting as a director or senior manager of the provider; or
is a disqualified person. 
[Part 9, subsections 127(1) and (2) of the Prudential Regulation Bill]
2.344 Before doing so, APRA must give the person and the major SVF provider notice, giving them a reasonable opportunity to make submissions in response and stating that any such submissions may be discussed by APRA with other persons.
[Part 9, subsections 127(3) and (5) of the Prudential Regulation Bill] 
2.345 APRA must have regard to any submission and may discuss anything contained in it with anyone it considers appropriate for the purpose of assessing the truth of the matter.
[Part 9, subsection 127(4) of the Prudential Regulation Bill] 
2.346 If APRA directs a major SVF provider to remove a person:
the direction takes effect on the day specified in it (being at least 7 days after it is signed);
APRA must give a copy of it to the person and to the major SVF provider;
the major SVF provider must comply with the direction.
[Part 9, subsections 127(6) to (8) of the Prudential Regulation Bill] 
2.347 The Prudential Regulation Bill provides for a major SVF provider to comply with a direction by giving written notice to the person who is to be removed. The written notice may be signed by the chair of the board of directors of the provider or jointly signed by a majority of the directors of the provider (excluding any director who is the subject of the direction). This does not impliedly limit any other power of the major SVF provider to remove a person. The provision is also not intended to limit APRA’s general directions powers under section 112 of the Prudential Regulation Bill (including the power to direct the removal of a director or senior manager of a body corporate or to ensure a director or senior manager does not take part in management or conduct of the business of the body corporate except as APRA permits).
[Part 9, subsections 127(9) and (10) of the Prudential Regulation Bill] 
Relevant PS money directions
2.348 The Prudential Regulation Bill will provide for APRA to give directions to a third party that is assisting a regulated entity if APRA reasonably believes it is necessary to deal with a material risk to financial system stability in Australia or to protect end users of relevant PS money of the regulated entity. A person who may be given such a direction is someone who has an arrangement with the regulated entity under which they hold one or more accounts for segregating relevant PS money of the entity for the benefit of end users of the money. 
[Part 9, subsections 128(1) and (2) of the Prudential Regulation Bill] 
2.349 A direction may require the third party to take all reasonable steps to obtain specified details of end users from the regulated entity (for example, details of the end users’ account balances and contact details) or to distribute the relevant PS money to the end users.
[Part 9, subsection 128(3) of the Prudential Regulation Bill]  
2.350 However, APRA cannot give a direction to a person of a kind specified in the rules made for this purpose.
[Part 9, subsection 128(4) of the Prudential Regulation Bill] 
2.351 The Prudential Regulation Bill will provide that a direction:
must be given by notice in writing to the third party;
may deal with the time for compliance with the direction;
may be varied by written notice if APRA considers the variation necessary and appropriate;
has effect until revoked and may be revoked by written notice if APRA considers it no longer necessary or appropriate.
[Part 9, subsections 128(5), (6), (9) and (10) of the Prudential Regulation Bill] 
2.352 The third party has power to comply with the direction despite anything in its constitution or any contract or arrangement to which it is a party and, where required by the direction, power to cause a subsidiary to do, or refrain from doing, anything it may do despite anything in its constitution or any such contract or arrangement.
[Part 9, subsections 128(7) and (8) of the Prudential Regulation Bill]
2.353 Where a body corporate is party to a contract (under Australian or foreign laws), the fact that it or any member of a relevant group of bodies corporate of which it is also a member, is subject to a recapitalisation direction, does not allow other parties to the contract:
deny any obligation under the contract;
accelerate any debt under the contract;
close out any transaction relating to the contract;
enforce any security under the contract.
[Part 9, subsections 129(1) to (3) of the Prudential Regulation Bill] 
2.354 Where this prevents a person from fulfilling its obligations under a contract, the other party or parties to the contract are relieved from obligations owed to the person under the contract. The effects of the direction on the contract are subject to any order made by the Federal Court on application by a party to the contract. Such an order must not require a person to take action that would contravene the recapitalisation direction or any general direction or relevant PS money direction that APRA may make.
[Part 9, subsections 129(4) and (5) of the Prudential Regulation Bill]
Removal of auditors
2.355 The Prudential Regulation Bill provides for APRA to direct that a regulated entity remove a person who is an appointed auditor for the entity from that position, if satisfied that the person:
has failed to perform adequately and properly their functions and duties as an auditor as required under this Bill or the FAR Act; or
does not meet the fitness and propriety criteria in the prudential standards; or
is a disqualified person.
[Part 9, subsections 130(1) and (2) of the Prudential Regulation Bill] 
2.356 Before doing so, APRA must give the person and the regulated entity notice, giving them a reasonable opportunity to make submissions in response and stating that any such submissions may be discussed by APRA with other persons.
[Part 9, subsections 130(3) and (5) of the Prudential Regulation Bill] 
2.357 APRA must have regard to any submission and may discuss anything contained in it with anyone it considers appropriate for the purpose of assessing the truth of the matter.
[Part 9, subsection 130(4) of the Prudential Regulation Bill]
2.358 If APRA directs a regulated entity to remove a person:
the direction takes effect on the day specified in it (being at least 7 days after it is made);
APRA must give a copy of it to the person and to the entity;
the entity must comply with the direction.
[Part 9, subsections 130(6) to (8) of the Prudential Regulation Bill] 
2.359 The Prudential Regulation Bill provides for a regulated entity to comply with a direction by giving written notice to the person who is to be removed. This does not impliedly limit any other power of the regulated entity to remove a person. The provision is also not intended to limit APRA’s general directions powers under section 112 of the Prudential Regulation Bill (including the power to remove an auditor of a body corporate from office and appoint another auditor to hold office for such term as APRA directs).
[Part 9, subsections 130(9) and (10) of the Prudential Regulation Bill] 
Offences for non-compliance with direction
2.360 It is a criminal offence, punishable by a fine or 50 penalty units, for a regulated entity, registered NOHC or other person, to contravene a general direction, a relevant PS money direction, a governance direction or a direction to remove an auditor.
[Part 9, subsection 131(1) of the Prudential Regulation Bill] 
2.361 The offence is expressed as a continuing offence so that a continued contravention will lead to further offences being committed. This provides a strong incentive for compliance with a continuing obligation following an initial contravention. The Prudential Regulation Bill includes a note to clarify that subsection 4K of the Crimes Act (which ensures that multiple related offences may be charged together allowing a single penalty) is not intended to be displaced.
[Part 9, subsection 131(2) of the Prudential Regulation Bill] 
2.362 It is also a criminal offence, punishable by a fine of 50 penalty units, for an officer of a regulated entity, registered NOHC or other person (whose duties include ensuring compliance with the direction or a class of directions that includes the direction, other than a recapitalisation direction) to fail to take reasonable steps to ensure compliance. This is also a continuing offence and carries the same penalty which applies to APRA’s other directions powers in relation to officers.
[Part 9, subsections 131(3) and (4) of the Prudential Regulation Bill] 
2.363 The Prudential Regulation Bill provides for a similar continuing criminal offence, punishable by a fine of 250 penalty units for a body corporate and 50 penalty units for an individual, in relation to contravention of a recapitalisation direction given to a regulated entity. Similar to above, an officer of a regulated entity is punishable by a fine of 50 penalty units for failing to take reasonable steps to ensure compliance. The offence is expressed as a continuing offence.
[Part 9, section 132 of the Prudential Regulation Bill] 
2.364 However, the offence for contravention by a regulated entity does not apply if the entity made reasonable efforts to comply with the direction and the contravention is due to circumstances beyond its control. This is a standard ‘evidential burden’ defence, where the defendant bears only an evidential burden in relation to its proof.
[Part 9, subsection 132(2) of the Prudential Regulation Bill] 
2.365 For the purposes of these offences relating to APRA directions, ‘officer’ has the meaning given by section 9 of the Corporations Act.
[Part 9, subsections 131(5) and 132(6) of the Prudential Regulation Bill] 
Secrecy and disclosure 
2.366 The secrecy provision relating to directions applies if APRA has firstly given an entity (the directed entity) a general direction, a recapitalisation direction, a relevant PS money direction, a governance direction or a direction to remove an auditor. 
[Part 9, subsection 133(1) of the Prudential Regulation Bill] 
2.367 APRA may then make a determination that the direction is covered by the secrecy provision if APRA considers that such a determination is necessary to protect a regulated entity’s customers or the end users of relevant PS money of a regulated entity, or to promote financial system stability in Australia.
[Part 9, subsections 133(2) of the Prudential Regulation Bill] 
2.368 This reflects the fact that in certain circumstances it may be appropriate to keep the giving of a direction confidential for a limited period in order to meet the objectives mentioned above. APRA may subsequently revoke the determination once it is no longer required.
2.369 APRA must also consider making a determination about disclosure of specified information by specified persons or classes of person as described below, if appropriate. APRA must also consider whether it is appropriate in the circumstances to make an additional determination to allow further disclosure within the regulated entity under the ‘disclosure allowed by APRA’ exception.
[Part 9, subsection 133(5) of the Prudential Regulation Bill] 
2.370 As soon as practicable after making it, APRA must give the directed entity a copy of the determination.
[Part 9, subsection 133(3) of the Prudential Regulation Bill] 
2.371 The Prudential Regulation Bill provides that such a determination is not a legislative instrument. This is appropriate as it applies to a specific identifiable entity and situation and is administrative in character.
[Part 9, subsection 133(4) of the Prudential Regulation Bill] 
2.372 In the unlikely circumstance that a determination may put the secrecy provision in potential conflict with the Privacy Act 1988, APRA would consider additional safeguards. For example, if a determination is made restricting disclosure of the fact that a direction was made, and the direction constituted or contained personal information about an individual, APRA would consider whether it is appropriate to make a determination allowing disclosure of relevant information about the direction to that individual in order to allow the individual access to the information consistent with Australian Privacy Principle 12.
2.373 [bookmark: _Ref490582935]The Prudential Regulation Bill provides for a criminal offence, punishable by imprisonment for two years, if a person discloses information and the information reveals the fact that the direction was made. A ‘person’, for this purpose is:
the directed entity or anyone who is, at the time or after the direction is given, an officer, employee or contractor of the directed entity; or
anyone else who, because of their employment or in the course of that employment, has acquired information that reveals the fact that the direction was made.
[Part 9, subsections 134(1) and (2) of the Prudential Regulation Bill]  
2.374 The offence provision applies if APRA has made a determination that the direction is covered by the secrecy provision explained above. Fault liability will apply to the offence, which means that a fault element must be proven for each physical element of the offence. For this offence, the person must have intended to disclose information. They must also have been aware that a determination had been made in relation to that information, or have been reckless as to that circumstance.
2.375 However, the offence provision does not apply if the disclosure is either authorised by another part of the secrecy provisions or required by an order or direction of a court or tribunal. The defendant bears the evidential burden in relation to this.
[Part 9, subsection 134(3) of the Prudential Regulation Bill] 
2.376 There is no broad-based exception to the offence for people bound by the secrecy provision who are authorised to disclose information under a Commonwealth or other law. It is intended that in order to avoid a potential conflict between different laws, a person covered by the secrecy provision may approach APRA to seek a variation of the determination.
2.377 The Prudential Regulation Bill provides for various circumstances which allow the disclosure of information that reveals the fact that a direction covered by the secrecy provision was made, outlined below.
Disclosure of publicly available information
2.378 A person caught by the secrecy provision may disclose information that reveals the fact that the direction was made if the information has already been lawfully made available to the public.
[Part 9, section 135 of the Prudential Regulation Bill] 
Disclosure allowed by APRA
2.379 A person caught by the secrecy provision may also disclose information that reveals the fact that the direction was made if APRA has made a determination allowing such disclosure and any conditions included by APRA in the determination are satisfied.
[Part 9, subsection 136(1) of the Prudential Regulation Bill] 
2.380 In making such a determination, APRA can allow a specified person in relation to a specified direction, or class of directions, to disclose specified information. A person may be specified in relation to a specified direction or a direction in a specified class of directions if the person is:
the directed entity or anyone who is, at the time or after the direction is given, an officer, employee or contractor of the directed entity; or
anyone else who, because of their employment or in the course of that employment, has acquired information that reveals the fact that the direction was made.
[Part 9, subsections 134(2) and 136(2) of the Prudential Regulation Bill] 
2.381 As soon as practicable after making it, APRA must give the directed entity, and each specified person, a copy of the determination.
[Part 9, subsection 136(4) of the Prudential Regulation Bill] 
2.382 The Prudential Regulation Bill provides that such a determination is not a legislative instrument. This is appropriate as it applies to a specific identifiable entity and situation and is administrative in character.
[Part 9, subsection 136(3) of the Prudential Regulation Bill] 
2.383 APRA may also make a determination, by legislative instrument, for a specified class of persons to disclose specified information, or any kind of information, in relation to a specified class of directions.
[Part 9, subsection 136(5) of the Prudential Regulation Bill] 
2.384 The kinds of conditions APRA may include in a determination relate to the kind of entities to which disclosure may be made, the way disclosure may be made and any other matter that APRA considers appropriate.
[Part 9, subsection 136(6) of the Prudential Regulation Bill] 
2.385 A person caught by the secrecy provision may also disclose information that reveals the fact that the direction was made if the disclosure is to the person’s legal representative for the purpose of the legal representative providing legal advice, or another legal service, in relation to the direction.
[Part 9, section 137 of the Prudential Regulation Bill] 
2.386 A person caught by the secrecy provision may also disclose information that reveals the fact that the direction was made if:
the person is an APRA member or APRA staff member, or a Financial Regulator Assessment Authority official (within the meaning of the APRA Act), or a Commonwealth officer (within the meaning of the Crimes Act 1914) who has received information about the direction in the course of their employment and is therefore an ‘officer’ within paragraph (c) of the definition of ‘officer’ in section 56 of the APRA Act; and
the information is protected information, or is contained in a protected document within the meaning of section 56 of the APRA Act; and
the disclosure is in accordance with subsections 56(3), (4), (5), (5AA), (6), (6A), (7), (7A), (7B) or (7C) of the APRA Act.
[Part 9, subsection 138(1) of the Prudential Regulation Bill] 
2.387 The Prudential Regulation Bill also clarifies that disclosure of information in relation to a direction is not an offence under section 56 of the APRA Act if the disclosure is authorised by a particular secrecy provision in this Bill.
[Part 9, subsection 138(2) of the Prudential Regulation Bill] 
2.388 The Prudential Regulation Bill inserts a rule-making power to allow a person caught by the secrecy provision to disclose information if it is made in circumstances specified in the rules. The penalty of imprisonment for 2 years is significant, so it is important to provide a rule-making power to address any circumstance that was unforeseen at the time of passage of this Bill.
[Part 9, section 139 of the Prudential Regulation Bill] 
2.389 A person caught by the secrecy provision may also disclose information that reveals the fact that the direction was made if the information was disclosed to another person in accordance with an allowable circumstance and the disclosure by the person is for that same purpose. For example, this would allow disclosure by a solicitor to whom the information was disclosed for the purpose of getting legal advice, who then discloses to a barrister for the purpose of getting legal advice.
[Part 9, section 140 of the Prudential Regulation Bill] 
2.390 The Prudential Regulation Bill includes a provision to ensure that the grounds allowing disclosure under the secrecy provisions do not limit each other, that is, that the exceptions operate independently of each other.
[Part 9, section 141 of the Prudential Regulation Bill] 
[bookmark: _Toc223342126][bookmark: _Toc223428997]Investigations 
2.391 Part 10 sets out the circumstances in which APRA may investigate the affairs of a regulated entity or appoint a person to conduct such an investigation. The power is designed to ensure that APRA can intervene promptly where prudential or financial stability risks may arise.
2.392 A broad range of circumstances may trigger APRA’s power to investigate. These include:
where a regulated entity self‑identifies likely inability to meet obligations or imminent suspension of payments;
where APRA forms a view that, without external support (apart from external support which is specified in the rules), the entity may become unable to meet obligations, may suspend payment, or may be unable to operate consistently with customer interests or financial system stability;
where the entity has already become unable to meet its obligations or has suspended payments;
where an external administrator is appointed to the entity’s holding company (including appointments made overseas) and APRA considers this poses a significant threat to the entity, its customers, relevant end‑users, or financial system stability; and
where the regulated entity is a foreign entity and foreign insolvency or external administration processes have begun in its home jurisdiction.
2.393 APRA may investigate where an entity fails to provide required information or documents. These investigative powers apply equally to any entity that is, or later becomes, subject to external administration under Chapter 5 of the Corporations Act.
[Part 10, section 143 of the Prudential Regulation Bill] 
2.394 Regulated entities must provide documents, information and facilities to ensure investigators can obtain the information they need. Investigators are entitled to access the entity’s books, accounts and documents, and may require the entity to provide relevant information and facilities. Failure to comply is a continuing offence punishable by 50 penalty units for an individual and 250 penalty units for a body corporate for each day of non-compliance.
2.395 Part 6 of the APRA Act prohibits certain disclosures of information received by investigators under this Act.
[Part 10, section 144 of the Prudential Regulation Bill] 
2.396 APRA may appoint an investigator to investigate and report on prudential matters relating to regulated entities, registered NOHCs, their subsidiaries, and certain Australian operations of foreign corporate groups. To make such an appointment, APRA must be satisfied that the investigation is necessary and must make the appointment and specify the matters to be investigated and reported on in writing.
2.397 The entity under investigation must provide the appointed person with access to books, accounts, documents, and any information or facilities required to conduct the investigation. Failure to comply is an offence punishable by 50 penalty units for an individual and 250 penalty units for a body corporate for each day of non-compliance. Individuals may also be liable for ancillary offences under the Criminal Code.
2.398 These investigation powers supplement APRA’s other supervisory powers and apply equally to bodies corporate that fall under Chapter 5 of the Corporations Act.
[Part 10, section 145 of the Prudential Regulation Bill] 
2.399 Investigators may require production of books and documents if they reasonably believe a person holds relevant books or documents to require their production by written notice. Failure to comply is punishable by 30 penalty units.
[Part 10, section 146 of the Prudential Regulation Bill]
2.400 To deter obstruction of investigations, criminal penalties apply for tampering with or removing relevant documents in relation to such an investigation. A person commits an offence punishable by imprisonment for two years where they know that an investigation is underway or imminent and intentionally conceal, destroy, alter or remove relevant documents with the intent of delaying or obstructing the investigation.
[Part 10, section 147 of the Prudential Regulation Bill] 
Examinations
2.401 Investigators may compel individuals to assist with investigations and to attend examinations where the investigator reasonably believes or suspects they hold relevant information, with failure to comply an offence punishable by 30 penalty units. 
2.402 Examinations may be conducted on oath or affirmation, and the investigator may require the examinee to answer any relevant question; examinations may also be audio or audio‑visually recorded. 
2.403 These examinations must occur in private, with attendance limited to the investigator, the examinee, the examinee’s lawyer, approved APRA staff and directed persons, and unauthorised attendance constitutes an offence punishable by 30 penalty units. The examinee’s lawyer may participate but may be directed to discontinue if their involvement interferes with the process. 
2.404 A written record of the examination must be made, and the investigator may require the examinee to read or sign it; in that case a copy must be provided to the examinee subject to conditions, and breach of those conditions is an offence punishable by 6 months imprisonment.
[Part 10, sections 148 to 152 of the Prudential Regulation Bill] 
Evidentiary use of certain material 
2.405 Statements made during examinations may be admitted in proceedings. Statements made during an examination are generally admissible against the person, except for if the statement involves self‑incrimination, is irrelevant, qualified or explained by another statement and/or subject to legal professional privilege. A signed or authenticated record of an examination is prima facie evidence of its contents. 
2.406 Statements of an absent witness may also be admitted where the witness is deceased, incapacitated, outside the jurisdiction, or cannot be found despite reasonable steps, or otherwise unless another party requires the witness to be called and the tendering party does not do so. 
2.407 The court must consider factors such as the time between the statement and the events, potential motives to misrepresent, and other relevant circumstances when deciding how much weight to give the statement. Where the witness is not called, evidence of credibility and inconsistency with another statement is admissible unless the matter would not have been admissible if adduced by a cross-examining party.
[Part 10, sections 153 to 155 of the Prudential Regulation Bill] 
2.408 A notice process will apply to the admission of examination statements, requiring parties to provide at least 14 days’ notice before the hearing. Objections will be due within a corresponding period (unless extended) and managed by the court. The court or tribunal must be provided a copy of the notice of intent and notice of objection and may determine the objections before the hearing or defer until the hearing. Unless a notice of objection is made, a party cannot object to the statement being admitted at the hearing, unless the court or tribunal gives leave to do so.
2.409 Certified copies or extracts of documents are admissible as if originals when shown to be true copies. APRA certified investigation reports may be used as presumed evidence in civil proceedings, subject to fairness protections ensuring the opposing party has had a reasonable opportunity to examine the report and, where appropriate, cross‑examine those involved in its preparation. 
2.410 Reports must be excluded where cross‑examination is not possible, and where their admission would cause unfair prejudice. These provisions do not render inadmissible evidence that would have been admissible had this Division not been enacted.
[Part 10, sections 156 to 160 of the Prudential Regulation Bill] 
[bookmark: _Toc223342127][bookmark: _Toc223428998]Provisions relating to the giving of information
2.411 Part 11 reinforces APRA’s authority to access the information it needs to perform its prudential role, while balancing that authority with safeguards for individuals and the protection of legal professional privilege.
[Part 11, sections 162 to 164 of the Prudential Regulation Bill]
2.412 APRA will have discretion to obtain information from regulated entities and related bodies, as well as the obligations placed on those entities when such requests are made. Under these provisions, APRA may require a wide range of entities to provide information, including:
regulated entities; 
registered NOHCs; 
subsidiaries; and 
subsidiaries of certain foreign-owned corporate groups.
2.413 These entities are to provide information, documents, books, or accounts relevant to prudential supervision. These powers extend to any constitutional corporation conducting regulated business in Australia. 
2.414 Importantly, while APRA may request detailed organisational information, it cannot require the disclosure of individual customer affairs unless the information directly relates to prudential matters affecting the entity or its corporate group.
2.415 Failure to comply with an APRA information request is a serious matter and constitutes an indictable offence, attracting a significant penalty of 200 penalty units. Moreover, non-compliance is treated as a continuing offence, meaning entities may incur a penalty for each day that the breach persists. 
[Part 11, section 162 of the Prudential Regulation Bill] 
2.416 Protections relating to the giving of information are available. These include self-incrimination and legal professional privilege. 
2.417 The self‑incrimination protection applies only to individuals and does not extend to corporate entities. Individuals are still required to provide information even where doing so may tend to incriminate them. However, if they state at the time of providing the information that it may be self‑incriminating, the material cannot later be used against them in criminal or penalty proceedings, except where the information is found to be false.
[Part 11, section 163 of the Prudential Regulation Bill]
2.418 In a situation where APRA asks a lawyer to provide privileged documentation or information, the lawyer is entitled to refuse unless their client (or a liquidator/administrator, if the client is an insolvent corporation) consents. When a lawyer relies on this privilege, they must notify APRA and provide enough detail to identify the relevant privileged material. Failure to comply with the procedural requirements around claiming privilege is punishable by 30 penalty units.
[Part 11, section 164 of the Prudential Regulation Bill] 
[bookmark: _Toc223342128][bookmark: _Toc223428999]Enforcement
2.419 The Prudential Regulation Bill applies the Regulatory Powers Act and establishes a consistent framework for civil penalties, infringement notices, enforceable undertakings and injunctions. 
2.420 This will ensure a consistent and coherent approach to enforcement across the Prudential Regulation Bill. Importantly, the Prudential Regulation Bill will not impose additional statutory limitations on APRA’s current delegation arrangements and will not modify the operation of section 15 of the APRA Act; meaning that APRA’s established delegation framework will continue to apply to the powers and functions triggered under the relevant Parts of the Regulatory Powers Act.
2.421 All civil penalty provisions in the Prudential Regulation Bill will be enforceable under Part 4 of the Regulatory Powers Act, allowing APRA to seek pecuniary penalty orders from the Federal Court where a person contravenes such provisions. APRA is the authorised applicant for commencing civil penalty proceedings, and the Federal Court is the relevant court to hear these matters. This mechanism provides APRA with a formal and judicially supervised enforcement pathway to address non‑compliance through court‑ordered financial penalties.
[Part 12, section 166 of the Prudential Regulation Bill]
2.422 Certain provisions of the Prudential Regulation Bill will be subject to the infringement notice framework under Part 5 of the Regulatory Powers Act. APRA is responsible for administering this framework, acting as both the infringement officer and the relevant chief executive. This enables APRA to issue infringement notices as an alternative to prosecution, offering a quick, proportionate and low burden enforcement response to lower level non‑compliance.
[Part 12, section 167 of the Prudential Regulation Bill]
2.423 Each provision of the Prudential Regulation Bill, along with the rules and prudential standards, will be enforceable through enforceable undertakings under Part 6 of the Regulatory Powers Act. APRA is authorised to accept, vary and enforce undertakings, with the Federal Court serving as the relevant court for enforcement actions. APRA may also publish undertakings on its website to support transparency, which will allow APRA to negotiate binding commitments from regulated entities to address or prevent non‑compliance, with publication reinforcing accountability for corrective action.
[Part 12, section 168 of the Prudential Regulation Bill]
2.424 Lastly, all provisions of the Prudential Regulation Bill, the rules and prudential standards will also be enforceable through injunctions under Part 7 of the Regulatory Powers Act. APRA will apply to the Federal Court for injunctions to restrain conduct, compel action or otherwise ensure compliance, thus providing a flexible and immediate remedy where court intervention is necessary to prevent, stop or correct behaviour that would breach the legislative or prudential framework.
[Part 12, section 169 of the Prudential Regulation Bill]
[bookmark: _Toc221191558][bookmark: _Toc221282090][bookmark: _Toc223342129][bookmark: _Toc223429000]Reconsideration and review of decision 
Internal review of decisions
2.425 The following are reviewable decisions under APRA:
a decision under paragraph 18(3)(b) to refuse to register an entity under Division 2 of Part 3 (in response to a payment entity requesting APRA to register them);
a decision under section 19 to impose conditions, or additional conditions, on an entity’s registration; 
a decision under section 19 to vary conditions imposed on an entity’s registration;
a decision under subsection 21(1) to refuse to cancel an entity’s registration (in response to the entity requesting APRA to cancel their registration under a mandatory ground for cancellation);
a decision under subsection 21(2) to cancel an entity’s registration under APRA’s discretionary grounds for cancellation, unless APRA has determined, under subsection 21(4), that the procedures in subsection 21(3) (the entity’s right to make submissions) do not apply;
a refusal under subsection 22(3) to register a NOHC under Division 3 of Part 3 (in response to a NOHC requesting APRA to register them);
a decision under section 23 to impose conditions, or to impose additional conditions, on the registration of a NOHC;
a decision under section 23 to vary conditions imposed on the registration of a NOHC;
a decision under subsection 25(1) to refuse to cancel the registration of a NOHC (in response to the NOHC requesting APRA to cancel their registration under a mandatory ground for cancellation);
a decision under subsection 25(2) to cancel the registration of a NOHC (in response to the NOHC requesting APRA cancel their registration under a discretionary ground for cancellation), unless APRA has determined, under subsection 25(4), that the procedures in subsection 25(3) (the NOHC’s right to make submissions) do not apply;
a decision under subsection 26(2) to give a notice requiring a body corporate to ensure that the body, or a subsidiary of the body, become a registered NOHC;
a decision under section 33 to determine a standard referred to in paragraph 33(1)(e) (a prudential standard to be complied with by one or more specified regulated entities, registered NOHCs or subsidiaries of regulated entities or registered NOHCs) or vary such a standard;
a decision under paragraph 67(1)(b) to refuse to give an approval (for the regulated entity to keep financial records in another country);
a decision under paragraph 67(1)(b) to give an approval subject to conditions specified under subsection 67(2);
a decision under subsection 127(2) to give a direction (that the major SVF provider remove a director or senior manager);
a decision under subsection 112(1) to give a direction where APRA has reason to believe that:
the body corporate has contravened a provision of the Prudential Regulation Bill or the FSCODA;
the body corporate has contravened a prudential requirement regulation or prudential standard;
the body corporate is likely to contravene the Prudential Regulation Bill, a prudential requirement regulation, a prudential standard or the FSCODA, and the direction is reasonably necessary for one or more prudential matters;
the body corporate has contravened a condition or direction under the Prudential Regulation Bill or the FSCODA;
the direction is necessary in the interests of customers or end users of relevant PS money of the entity (if the body corporate is a regulated entity);
the direction is necessary in the interests of customers or end users of relevant PS money of a subsidiary (if the body corporate is a registered NOHC with regulated‑entity subsidiaries); 
a decision under subsection 112(2) to give a direction where APRA has reason to believe that a subsidiary of the body corporate:
has contravened a provision of the Prudential Regulation Bill or the FSCODA; 
has contravened a prudential requirement regulation or a prudential standard;
is likely to contravene the Prudential Regulation Bill, a prudential requirement regulation, a prudential standard or the FSCODA;
requires a direction that is necessary in the interests of customers or end users of relevant PS money of the entity (where the body corporate is a regulated entity and the direction relates to a subsidiary);
requires a direction that is necessary in the interests of customers or end users of relevant PS money of the subsidiary (where the body corporate is a registered NOHC with regulated‑entity subsidiaries);
a decision under subsection 112(4) to give a direction on a ground referred to in paragraph 112(4)(a) or (b), to the extent that the paragraph relates to a ground referred to in paragraph 112(2)(a), (b), (c) or (d);
a decision under subsection 130(2) to give a direction (that a regulated entity remove an auditor);
a decision under section 176 to refuse to determine that one or more provisions of this Act do not apply to a particular person;
a decision under section 176 to vary or revoke an order under that section that applies to a particular person.
[Part 1, section 9 of the Prudential Regulation Bill (definition of reviewable APRA decision)] 
Notice of reviewable decisions under APRA
2.426 When notifying a person of a reviewable decision that affects their interests, APRA must ensure the notice includes information about the person’s rights to seek review. This helps ensure they understand the avenues available to challenge the decision.
2.427 APRA may attach conditions restricting the disclosure of certain sensitive information included in the notice. This power is intended to safeguard material that is confidential, commercially sensitive, or relevant to APRA’s supervisory functions. It is intended that conditions are only imposed where disclosure of the specified information could prejudice regulatory processes or the interests of other parties.
2.428 A person commits an offence if they fail to comply with such a condition, reflecting the seriousness of unauthorised disclosure of prudentially sensitive information. The penalty for non‑compliance is imprisonment for 2 years
2.429 The validity of the underlying decision is not affected if APRA fails to include details of review rights in the notice. 
[Part 13, section 171 of the Prudential Regulation Bill] 
Internal reconsideration of reviewable APRA decisions
2.430 An affected person may request internal reconsideration of a reviewable APRA decision. Such a request must be made in writing within 21 days of being notified of the decision, unless APRA allows a longer period, and must explain the reasons for seeking reconsideration. 
2.431 Once a valid request is received, APRA must either reconsider the decision itself or appoint an internal reviewer who was not involved in making the original decision and who occupies an equivalent or more senior position. This maintains independence and prevents conflicts of interest while ensuring the review is conducted at an appropriate level of seniority.
2.432 The internal reviewer may affirm, vary, or set aside the original decision and, if setting it aside, may substitute a new decision. Reconsideration must be completed within 21 days of APRA receiving the request; otherwise, the original decision is taken to have been affirmed. 
2.433 Under section 32 of the ART Act, the original decision continues to operate while reconsideration is underway unless the ART orders otherwise.
2.434 APRA must give the affected person written notice of the reconsideration outcome. The notice must outline the internal reviewer’s findings on material questions of fact, identify the evidence relied upon, and provide reasons for the decision. It must also advise the person of their right to seek review by the ART. 
2.435 The internal reviewer’s decision takes effect on the day the decision is made or on a different day specified via the notice.
2.436 Additionally, APRA may impose conditions restricting the disclosure of sensitive or confidential information included in the notice. These protections align with those applying to initial decision notices. Failure to comply with such a condition is an offence punishable by up to 2 years imprisonment.
[Part 13, sections 172 to 173 of the Prudential Regulation Bill]
Review of decisions by the Administrative Review Tribunal
2.437 A person may apply to the ART for review of:
a reviewable APRA decision made by APRA itself (rather than by a delegate);
a reconsideration decision that affirms or varies an original decision;
a decision taken to have been made because APRA did not notify the outcome of reconsideration within the statutory timeframe; and
a decision of the Minister to designate a payment entity.
[Part 13, subsection 174(1) of the Prudential Regulation Bill]
2.438 The Prudential Regulation Bill modifies the application of subsection 12(2) of the ART Act, which would otherwise make decisions by APRA delegates reviewable, not just decisions made by APRA itself. Section 174 limits the operation of subsection 12(2) to ensure that only the specific APRA decisions identified in the Prudential Regulation Bill are subject to review, preventing the ART from receiving or reviewing more decisions than intended.
[Part 13, subsection 174(2) of the Prudential Regulation Bill]
[bookmark: _Toc223342130][bookmark: _Toc223429001]Miscellaneous
Determination that provisions do not apply
2.439 The Prudential Regulation Bill provides that APRA may determine that any or all provisions of the Prudential Regulation Bill relating to the registration of SVF providers and payment entities do not apply to a person. APRA may also vary or revoke such a determination
[Part 14, subsections 176(1) and (7) of the Prudential Regulation Bill]
2.440 A determination may apply to a particular person or to a class of persons, may specify the period during which the determination is in force, and may be made subject to specified conditions. A condition may apply to an individual.
[Part 14, subsection 176(2) of the Prudential Regulation Bill]
2.441 A determination is a legislative instrument unless it applies to a particular person only. Where it applies to a particular person, APRA must give the person written notice of the determination. Any instrument varying or revoking a determination that applies to a particular person is also not a legislative instrument.
[Part 14, subsections 176(3), (8) and (9) of the Prudential Regulation Bill]
2.442 The Prudential Regulation Bill allows a person to apply to APRA to make a determination that applies only to that person and in response APRA must either make such a determination or refuse to do so. 
[Part 14, subsection 176(10) of the Prudential Regulation Bill]
2.443 Contravention of a condition of a determination is an indictable offence punishable by a fine of 200 penalty units. While the offence is not punishable by imprisonment, it is appropriate for it to be indictable to reflect the gravity of the offence and the large fine.
[Part 14, subsections 176(4) and (5) of the Prudential Regulation Bill]
2.444 The offence is expressed as a continuing offence so that a continued contravention will lead to further offences being committed. This provides a strong incentive for compliance with a continuing obligation following an initial contravention. 
[Part 14, subsection 176(6) of the Prudential Regulation Bill]
Proceedings no bar to winding up
2.445 The institution of proceedings against a body corporate for an offence against a provision of the Prudential Regulation Bill, the FSCODA or the FAR Act does not prevent the institution of proceedings for the winding-up of the body corporate on a ground that relates to the matter of the offence.
[Part 14, section 177 of the Prudential Regulation Bill]
Conduct of directors, employees and agents
2.446 The Prudential Regulation Bill includes an evidentiary provision which imputes to a person other than a body corporate the state of mind of its employees or agents, in circumstances where conduct (including failing or refusing to engage in conduct) was engaged in by an employee of the relevant person within the scope of their actual or apparent authority, and where it is necessary to establish the relevant person’s state of mind for the purposes of the Bill. 
[Part 14, subsections 178(1) and (5) of the Prudential Regulation Bill]
2.447 The state of mind of a person refers to the knowledge, intention, opinion, belief or purpose of the person and that person’s reasons for those states of mind. 
[Part 14, subsection 178(4) of the Prudential Regulation Bill]
2.448 Conduct engaged in on behalf of a person other than a body corporate by an employee or agent acting within the scope of their actual or apparent authority is deemed to have also been engaged in by the relevant person unless the relevant person establishes that they took reasonable precautions and exercised due diligence to avoid the conduct. 
[Part 14, subsection 178(2) of the Prudential Regulation Bill]
2.449 A person other than a body corporate who is convicted of an offence on the basis of such conduct or intention of another person imputed to that person may not be punished by a term of imprisonment for that offence. 
[Part 14, subsection 178(3) of the Prudential Regulation Bill]
Disclosure of information prohibited
2.450 Certain disclosures of protected information are prohibited by Part 6 of the APRA Act. 
[Part 14, section 179 of the Prudential Regulation Bill]
Compensation for acquisition of property
2.451 The Prudential Regulation Bill includes provisions to ensure its operation does not result in an acquisition of property other than on just terms. This prevents contravention of section 51(xxxi) of the Constitution which requires any acquisition of property or removal of property rights to be on just terms. There is, however, no expectation that the Prudential Regulation Bill’s operation will lead to an acquisition of property other than on just terms.
[Part 14, section 180 of the Prudential Regulation Bill] 
Provisions to have effect despite Corporations Act
2.452 The Prudential Regulation Bill has effect despite any provision of the Corporations Act. 
[Part 14, section 184 of the Prudential Regulation Bill]
Providing advice and notice
2.453 APRA and ASIC may give advice to the Minister in relation to any matter in which the Minister is given discretion under the Prudential Regulation Bill, or any other matter that concerns a regulated entity or a registered NOHC. 
[Part 14, section 185 of the Prudential Regulation Bill]
2.454 ASIC may give advice to APRA in relation to any matter concerning a regulated entity or registered NOHC. 
[Part 14, section 186 of the Prudential Regulation Bill]
2.455 APRA is required to notify ASIC if APRA registers a payment entity or a NOHC under Part 3. APRA must also notify ASIC if APRA cancels the registration of a regulated entity or registered NOHC. This ensures ASIC can effectively manage registered companies and appropriate cooperation between regulators. 
[Part 14, section 187 of the Prudential Regulation Bill]
Protection from liability
2.456 The Prudential Regulation Bill provides statutory immunity to a person in respect of anything done or omitted to be done, in good faith and without negligence, in the actual or purported exercise or performance of powers, functions or duties under the Prudential Regulation Bill. 
[Part 14, subsection 181(1) of the Prudential Regulation Bill]
2.457 This includes provision of information by an auditor to APRA in certain circumstances. However, it does not extend to a person referred to in section 58 of the APRA Act (which provides protections to APRA, APRA members and staff) and does not affect the operation of that section. 
[Part 14, subsections 181(2) and (3) of the Prudential Regulation Bill]
2.458 The Prudential Regulation Bill also provides protections for actions or omissions done in good faith by:
the body corporate or a group of bodies corporate of which it is a member; or
an officer (within the meaning of section 9 of the Corporations Act), senior manager, employee (including a person engaged to provide advice or services) or agent of the relevant body corporate, or of a member of a relevant group of bodies corporate of which the body corporate is also a member;
for the purpose of complying with a direction given by APRA to a body corporate, or with the secrecy provision, where the action or omission is reasonable achieve that purpose. The standard of reasonableness is achieved unless no reasonable person in that person’s position would do the thing, or omit to do the thing, in order to achieve that purpose. 
[Part 14, section 182 of the Prudential Regulation Bill]
2.459 The Prudential Regulation Bill includes a provision to ensure that these protections from liability relating to secrecy and the protections given by section 58 of the APRA Act do not limit each other, that is, the protections operate independently of each other
[Part 14, section 183 of the Prudential Regulation Bill] 
Approved forms
2.460 A document under a provision of the Prudential Regulation Bill is in the approved form only if it is in a form, if any, approved by APRA, contains information, statements or documents required by the form or by APRA. If APRA requires the form to be given in a particular way, it must be given in that way (including electronically). APRA may approve one or more forms. 
[Part 14, subsections 188(1) and (2) of the Prudential Regulation Bill]
2.461 If APRA approves a form, APRA must publish it on its website together with details of how the form may be given and any required information and documents and the manner in which it must be given. 
[Part 14, subsection 188(3) of the Prudential Regulation Bill]
Rules
2.462 The Minister may make rules prescribing matters that are required or permitted by the Prudential Regulation Bill to be prescribed by the rules, or are necessary or convenient to be prescribed for carrying out or giving effect to the Prudential Regulation Bill once enacted. Rules are a legislative instrument.
Part 14, subsection 189(1) of the Prudential Regulation Bill]
2.463 Rules made by the Minister may not create an offence or civil penalty, provide powers of arrest or detention, or entry, search or seizure, impose a tax, set an amount to be appropriated from consolidated revenue or directly amend the text of the Prudential Regulation Bill once enacted.
[Part 14, subsection 189(2) of the Prudential Regulation Bill]  
[bookmark: _Toc220591901][bookmark: _Toc223342131][bookmark: _Toc223429002]Consequential amendments
2.464 Amendments consequential to the Prudential Regulation Bill are explained in Chapter 1 above. 
[bookmark: _Toc220591902][bookmark: _Toc223342132][bookmark: _Toc223429003]Commencement, application, and transitional provisions
2.465 The Prudential Regulation Bill commences at the same time as Division 1 of Part 8 of Schedule 1 to the Bill (that repeals the PPF provisions under the PSRA). 
2.466 The provisions do not commence at all if that Part does not commence.
[Section 2 of the Prudential Regulation Bill]



Chapter 3: [bookmark: _Toc220591903][bookmark: _Toc221191521][bookmark: _Toc221282094][bookmark: _Toc223428938]Levy Imposition Bills
Outline of chapter
3.1 This Chapter explains the operation of the Payment Entities Supervisory Levy Imposition Bill 2026 and the Authorised Non-operating Holding Companies Supervisory Levy Imposition Amendment Bill 2026.
[bookmark: _Toc220591905][bookmark: _Toc221191523][bookmark: _Toc221282096]Context of amendments
3.2 The Levy Imposition Bill introduces a levy on regulated entities under the new payments prudential framework. This will regulate supervisory cost recovery for entities regulated under the Prudential Regulation Bill. 
3.3 The NOHC Levy Imposition Amendment Bill amends the NOHC Supervisory Levy Imposition Act to reflect the new framework by replacing references to ‘authorised’ NOHCs with ‘regulated’ NOHCs. 
3.4 The NOHC Supervisory Levy Imposition Act imposes a supervisory levy on authorised NOHCs within the general insurance and ADI sectors, supporting cost recovery for APRA’s supervision activities. The modernisation of the payments framework introduces a levy on payment entities regulated under that framework. As registered NOHCs are not ‘authorised’ under the Banking Act or Insurance Act, a broader term ‘regulated NOHC’ is being introduced to cover both the existing authorised NOHCs and the newly regulated ones, ensuring the levy applies consistently across all APRA regulated NOHCs.
[bookmark: _Toc220591906][bookmark: _Toc221191524][bookmark: _Toc221282097]Detailed explanation of new law
3.5 To comply with section 55 of the Constitution the Imposition Bills deal only with the imposition of levy.
Levy Imposition Bill 
3.6 The Levy Imposition Bill extends to the external Territories and imposes levy that is payable in accordance with subsection 8(4AA) of the Financial Institutions Supervisory Levies Collection Act 1998.
[Sections 3 and 5 of the Levy Imposition Bill] 
3.7 ‘Regulated entity’ has the meaning given in the Prudential Regulation Bill which includes payment entities registered under Division 2 of Part 2 of that Bill when enacted and includes both registered entities and ADIs that engage in regulated business.
[Section 4 of the Levy Imposition Bill, definition of regulated entity] 
3.8 The levy imposition day for a particular financial year is, for those entities already regulated, 1 July of that year. For those entities who are newly regulated, it is the day during the particular financial year on which the entity becomes regulated.
[Section 4 of the Levy Imposition Bill, definition of levy imposition day] 
Amount of levy
3.9 The total levy payable for a financial year by a regulated entity is the sum of the restricted levy component and the unrestricted levy component. The Levy Imposition Bill provides how the amount of levy payable by a regulated entity for a financial year is calculated by defining ‘restricted levy component ‘and unrestricted levy component’ for a financial year and providing for apportionment where the levy imposition day for the entity for the particular financial year is after 1 July. 
3.10 The restricted levy component is usually calculated as the restricted levy percentage of the entity’s levy base. If the calculated amount exceeds the maximum restricted levy amount for the financial year, the maximum will apply. If the calculated amount is less than the minimum restricted levy amount, the minimum will apply.
3.11 The unrestricted levy component is calculated as the unrestricted levy percentage of the entity’s levy base worked out as determined by the Minister.
3.12 Where an entity becomes liable after the start of the financial year, the levy is worked out using a formula to reflect the proportion of the year for which the entity was a regulated entity. This ensures that entities joining mid-year do not pay the full annual levy. The formula is as follows:[image: Start formula start fraction the amount worked out under subsection (1) over the number of days in the financial year end fraction times open bracket 1 plus the number of days in the financial year after the levy imposition day close bracket end formula.]
[Subsections 6(1) to (4) of the Levy Imposition Bill] 
3.13 The Minister must determine the maximum and minimum restricted levy amounts for each financial year, the restricted and unrestricted levy percentages for each financial year, and how an entity’s levy base is to be worked out, including the relevant day for determining the levy base. The specific day depends on when the entity was regulated and may vary across financial years. A determination is a legislative instrument so is subject to scrutiny, disallowance and sunsetting.
[Subsections 6(5) and (7) of the Levy Imposition Bill] 
3.14 The Levy Imposition Bill provides for a statutory upper limit so that the amount determined as the maximum restricted levy amount for a financial year must not exceed that amount for the financial year.
[Subsection 6(6) of the Levy Imposition Bill] 
3.15 The statutory upper limit is defined as $10,000,000 for the first financial year commencing on 1 July 2026, or the amount calculated by multiplying the statutory upper limit for the previous financial year by the indexation factor for the later financial year.
[Section 4 of the Levy Imposition Bill] 
3.16 For working out the statutory upper limit, ‘indexation factor’ and ‘index number’ are defined and the Levy Imposition Bill provides for calculation of the indexation factor for a financial year. The calculation of the indexation factor is discussed below.
[Section 4 of the Levy Imposition Bill, definitions of index factor and index number, and section 7 of the Levy Imposition Bill] 
3.17 If the entity was a regulated entity at all times from 17 March of the previous financial year to 30 June of the current financial year, the levy base is determined on a day within the period 17 March to 14 April. If the entity was not a regulated entity for that entire period, the levy base is determined on the day after 17 March when the entity became a regulated entity. This approach ensures that the levy base reflects the entity’s status during the relevant financial year and accommodates entities that register halfway through the year.
[Subsection 6(7) of the Levy Imposition Bill] 
3.18 The Minister may make different provision for different classes of regulated entities. This flexibility will enable levy arrangements to be tailored to different business models and will ensure proportionality across the payments system. This will also enable levies to be imposed on ADIs in a way that does not duplicate levies that relate to their core banking business. 
[Subsection 6(8) of the Levy Imposition Bill] 
Calculation of indexation factor
3.19 The method for calculating the indexation factor for the purposes of the calculation of levy involves:
· identifying the most recent Consumer Price Index (CPI) figure published by the Australian Statistician at the time the Minister first determines the relevant amount or percentage for the financial year.
· dividing that CPI figure by the CPI figure for the same quarter one year earlier.
· adding 0.030 to the result.
3.20 The indexation factor is then rounded to 3 decimal places (rounding up if the fourth decimal place is 5 or more). Only CPI figures based on the most recent reference period will be used, and any substituted figures are disregarded unless they relate to a change in the reference period. This approach ensures that adjustments reflect inflationary movements while incorporating an additional margin to maintain funding adequacy.
[Section 7 of the Levy Imposition Bill] 
NOHC Levy Imposition Amendment Bill 
3.21 The NOHC Levy Imposition Amendment Bill introduces the term ‘regulated NOHC’ into the NOHC Supervisory Levy Imposition Act as a consequence of the modernisation of the payments framework, ensuring the levy applies consistently across all APRA regulated NOHCs.
3.22 The NOHC Levy Imposition Amendment Bill replaces references to ‘authorised’ NOHCs with ‘regulated’ NOHCs throughout the NOHC Supervisory Levy Imposition Act including to the title. As a result, the title of that Act becomes ‘Regulated Non-operating Holding Companies Supervisory Levy Imposition Act 1998’.
[Schedule 1, items 1 and 2, title and section 1 of the NOHC Supervisory Levy Imposition Act]  
3.23 The amendment of the short title operates subject to section 10 of the Acts Interpretation Act 1901, ensuring that any reference to the Act’s previous title continues to have effect after commencement.
3.24 The NOHC Levy Imposition Amendment Bill replaces the existing definition of ‘authorised NOHC’ with the broader definition of ‘regulated NOHC’. This captures both authorised NOHCs under the Banking Act and Insurance Act 1973, and registered NOHCs that are intended to be subject to APRA’s prudential regulation under these reforms, including those registered under the Life Insurance Act 1995 or under the Prudential Regulation Bill.
[Schedule 1, items 3 and 7, section 5 of the NOHC Supervisory Levy Imposition Act] 
3.25 The NOHC Levy Imposition Amendment Bill ensures that the Minister may determine the levy amount, for regulated NOHCs that are registered under the Prudential Regulation Bill, ensuring that the levy setting mechanism will apply to all types of regulated NOHCs
[Schedule 1, item 12, subsection 7(1) of the NOHC Supervisory Levy Imposition Act]
3.26 All other references to ‘authorised’ are updated accordingly.
[Schedule 1, items 4, 5, 6, 8 to 11 and 13 to 14, sections 5, 6 and 7 of the NOHC Supervisory Levy Imposition Act] 
[bookmark: _Toc220591907][bookmark: _Toc221191525][bookmark: _Toc221282098]Commencement, application, and transitional provisions
3.27 The Levy Imposition Bill and the NOHC Levy Imposition Amendment Bill commence at the same time as Division 1 of Part 8 of Schedule 1 to the Bill. The Imposition Bills do not commence unless that Division of the Bill commences.
[Table item 1 in subsection 2(1) of the Levy Imposition Bill and table item 1 in subsection 2(1) of the NOHC Levy Imposition Amendment Bill] 
3.28 The amendments made by the NOHC Levy Imposition Amendment Bill apply in relation to financial years ending on or after commencement. This means that the NOHC Supervisory Levy Imposition Act as in force before commencement of the amendments continues to apply on or after that commencement in relation to earlier financial years.
[Schedule 1, item 15 of the NOHC Levy Imposition Amendment Bill]
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