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[bookmark: _Toc218603370][bookmark: _Toc225863518][bookmark: _Toc225863491][bookmark: _Toc432067103]Consultation Process
[bookmark: _Toc214453592][bookmark: _Toc214959326][bookmark: _Toc218603371][bookmark: _Toc225863519][bookmark: _Toc225863492]Request for feedback and comments
The purpose of this consultation paper is to seek feedback on proposals for enhancing member protections in the superannuation system. 
The Shield Master Fund (Shield) and First Guardian Master Fund (First Guardian) matters are before the Federal Court and part of ongoing investigations by ASIC. Stakeholders providing submissions or providing statements in relation to this consultation that reference those matters should be mindful of this. Stakeholders should ensure that their submissions clearly indicate whether any information, including information provided referencing Shield or First Guardian, is provided on a confidential basis.
Generally, unless provided on a confidential basis, submissions may be made public. Upon review of submissions, stakeholders may be consulted on regarding the publication of submissions.
Interested parties are invited to provide responses to one or more of the consultation questions outlined in this paper by 22 May 2026.
To help you prepare your response, we recommend that you: 
read the supporting documents 
prepare your response in Word (DOCX or RTF) format, you can also upload PDF files
read our submission guidelines 
read our privacy policy.
You must agree to our privacy collection statement to submit your response. 
If you have any issues submitting your response, you can contact us. 
[bookmark: _Toc221180747][bookmark: _Toc225863520][bookmark: _Toc225863493]Personal information collection
The Treasury collects your personal information to seek your views on Enhancing member protections in the superannuation system We may also use your name and email to: 
ask you for more feedback or 
invite you to future-related consultations.
If you don't provide this information, you cannot submit your response via Converlens. 
We collect the following personal information:
full name 
email address
location and
the organisation you represent
We'll only use or share your information for the consultation, unless: 
you agree otherwise 
you'd expect it or 
the law allows or requires it. 
Information may be shared with Treasury staff, contractors, ministerial offices or relevant agencies.
[bookmark: _Toc221180748][bookmark: _Toc225863521][bookmark: _Toc225863494]Converlens privacy policy
We use Converlens to collect and store your information in Australia. Visit Converlens' privacy policy for more details.
[bookmark: _Toc221180749][bookmark: _Toc225863522][bookmark: _Toc225863495]Use of artificial intelligence
Your feedback may be processed using Treasury approved AI products. Microsoft Copilot may be used to assist with preliminary analysis of submissions, such as identifying similarities. No AI will be used without the oversight of a Treasury employee and all submissions will be reviewed by a Treasury employee.
For more information on Treasury’s AI policy, please see our AI Transparency Statement here Treasury AI transparency statement. The use of AI complies with the policy for responsible use of AI in government and privacy laws.
[bookmark: _Toc221180750][bookmark: _Toc225863523][bookmark: _Toc225863496]Closing date for submissions: 22 May 2026 
	Online
	https://consult.treasury.gov.au/c2026-756030

	Enquiries
	Enquiries can be directed to Retirement Income and Superannuation Division at superannuation@treasury.gov.au.



The proposals outlined in this paper have not received Government approval and are not yet law. As a consequence, this paper is merely a guide as to how the proposals might operate.




[bookmark: _Toc225863524][bookmark: _Toc225863497][bookmark: _Toc218603373][bookmark: _Toc306887371][bookmark: _Toc432064635]Introduction 
Superannuation is one of the core pillars of Australia’s retirement income system, helping members build and preserve savings to support them in retirement. More than 18 million Australians currently benefit from having a superannuation account, with the system having grown substantially over time, expanding from around $148 billion in 1992 to around $4.5 trillion in 2025[footnoteRef:2]. Total superannuation balances as a proportion of gross domestic product (GDP) are projected to almost double from 
116 per cent in 2022–23 to around 218 per cent of GDP by 2062–63[footnoteRef:3]. [2:  APRA, Quarterly Superannuation Performance Statistics Highlights - September 2025 ]  [3:  Treasury, Intergenerational Report 2023, p167.] 

Superannuation plays a critical role not only in ensuring all Australians can enjoy a dignified retirement, but also in supporting economic growth and fiscal sustainability. Maintaining the integrity and security of the superannuation system is critical to ensuring members feel confident that their retirement savings are secure. 
The recent collapses of the Shield and First Guardian Master Funds (Shield and First Guardian) have highlighted the risks posed by misconduct, exposure to higher-risk products and inadequate diversification, which have resulted in significant losses for the members that invested in these funds. These risks reduce trust and confidence in superannuation, financial advice and across the broader financial system. They are also likely to increase costs for the Compensation Scheme of Last Resort (CSLR), a scheme funded with industry levies and designed to provide redress to victims of financial misconduct in some circumstances as a last resort.  
The poor conduct that led to consumer losses involved an interconnected chain of entities. In many cases, the losses occurred after members of superannuation funds were contacted by lead generators and referred to financial advisers. These advisers recommended members roll over their existing superannuation balances into a self-managed super fund (SMSF), or to superannuation funds which offered a platform to facilitate investment into these managed investment schemes (MISs). These rollovers were done in an ecosystem in which it is alleged conflicted payments were made between some parties orchestrating switches for members, advisers used pressure sales tactics and, in some cases, breached their obligations, and trustee governance for onboarding and monitoring investment options was insufficient to protect members. 
While matters concerning Shield and First Guardian are before the Federal Court and part of ongoing investigations by ASIC and liquidators, the alleged practices employed in both cases have highlighted the need for reform. Areas of particular concern include:
· Click-bait marketing by lead generators which led to members being connected to financial advisers who pressured them into switching their super;
· Platform Trustees’ broad legal and prudential obligations may not be matched by consistently robust governance practices;
· Superannuation portability arrangements may limit time for member reflection and be inadequate for informing members of material changes in risks and responsibilities; and
· Existing remediation pathways inconsistently allocate responsibility for losses where multiple entities are involved and do not provide clarity for affected consumers. 
This paper focuses on targeted options to uplift governance requirements for superannuation platforms, strengthen the superannuation switching framework, and improve members’ access to compensation.
The Government has also released consultation papers on proposals to curb lead generation activity, including consideration of the existing anti‑hawking regime and conflicted remuneration settings, as well as reform options to support the ongoing sustainability of the CSLR[footnoteRef:4]. [4:  These papers, ‘Compensation Scheme of Last Resort (CSLR): Reform options to support ongoing sustainability’ and ‘Curbing Lead Generation Activity’, are available on the Treasury website.] 

The Government will consider feedback from consultation and determine if areas of the legislative framework need strengthening in light of the Shield and First Guardian collapses. 
[bookmark: _Toc221006480][bookmark: _Toc225863525][bookmark: _Toc225863498]Table 1: Summary of proposals for consultation
	1. Strengthening governance requirements for Platform Trustees
Option 1.1: Mandatory holding limits for certain investment options
Option 1.2: Codified due diligence requirements
Option 1.3: Limiting certain conflicted arrangements and payments
Option 1.4: Restricting certain trustee operating models
2. Increase penalties under the SIS Act
Option 2.1: Double maximum penalties under the SIS Act
Option 2.2: Increase penalties under the SIS Act to better align with the Corporations Act 2001
3. Introduce waiting period for inter-fund superannuation switches
Option 3.1: Apply the waiting period to all inter-fund superannuation switches
Option 3.2: Waiting period applies to certain categories of inter-fund switches
4. Limit fee deductions for switching-related financial advice
Option 4.1: Prohibit advice-fee deductions for switching-relating financial advice
Option 4.2: Codification of obligations on receiving funds to review advice fee deductions
5. Requiring Platform Trustees to compensate members for eligible losses
Option 5.1: Obligation on Platform Trustees to compensate members for eligible losses
Option 5.2: ASIC directions power (Remediation)




[bookmark: _Toc225863526][bookmark: _Toc225863499]
Part 1: Strengthening platform governance 
Superannuation trustees are entrusted with safeguarding members’ retirement savings and are expected to maintain governance arrangements that support prudent decision making, effective oversight, and timely intervention where risks to members emerge. Consistent with this role, investment governance requires trustees to be responsible for the selection, management and ongoing monitoring of the products and investment options made available to members, including in platform and member directed environments. 
The collapses of Shield and First Guardian have highlighted the importance of robust investment governance practices, particularly initial due diligence with onboarding and ongoing monitoring of financial products offered on platforms, and trustees having a clear focus on preventing member harm. 
The following section outlines the existing regulatory framework that establishes baseline duties and supervisory tools for all trustees and explains how the prudential architecture supports these expectations.
[bookmark: _Toc225863527][bookmark: _Toc225863500]Current regulatory framework
Australia’s regulatory framework for superannuation trustee governance applies on a consistent basis across fund types (including corporate, industry, public sector and retail funds). This reflects the role of the Superannuation Industry (Supervision) Act 1993 (SIS Act) in establishing a minimum set of trustee duties that apply irrespective of a fund’s business or operating model. 
The SIS Act gives effect to these duties by requiring certain covenants to be reflected in a fund’s governing rules, and it provides supervisory and enforcement mechanisms to support compliance. For example, APRA may apply to the Courts to seek the disqualification of a person from acting as a trustee director for a period, and it may also exercise directions powers in defined circumstances, for instance where a trustee is in breach of its obligations or is likely to breach those obligations.
The legislative framework is complemented by APRA’s prudential architecture, which comprises prudential standards and associated prudential practice guides. Prudential standards are made as legislative instruments under powers in the relevant legislation and impose legally enforceable minimum requirements that APRA seeks to apply and enforce.
Prudential practice guides typically accompany prudential standards and provide non-binding guidance to assist entities in understanding and implementing those requirements. 
The core prudential standard for investment governance is Superannuation Prudential Standard 530 Investment Governance (SPS 530). SPS 530 flows on from subsection 52(6) of the SIS Act, being the central legislative obligation for trustees concerning investment governance.
Other standards relating to the current regulatory framework for superannuation governance include: 
SPS 510 Governance: requires trustees to implement policies and procedures to support board governance including on the appointment and removal of directors. Boards must annually assess their performance against set objectives and have a procedure for assessing, at least annually, the performance of individual directors.
SPS 520 Fit and Proper: requires trustees to implement a ‘fit and proper’ policy to determine if responsible persons have the appropriate skills and experience. 
SPS 521 Conflicts of Interest: requires trustees to identify all potential and actual conflicts in the RSE licensee’s business operations and takes all reasonably practicable actions to ensure that they are avoided or prudently managed. 
SPS 220 Risk Management: requires comprehensive operational, investment, governance and risk management for APRA-regulated funds.
[bookmark: _Toc225863528][bookmark: _Toc225863501]Role of the trustee
APRA‑regulated superannuation funds operate through trustee arrangements that separate members from those responsible for managing the fund. Under this model, trustees manage the fund on behalf of members and beneficiaries. 
Effective governance is essential to ensure trustees consistently prioritise members’ interests when making decisions. The trustee and its directors have fiduciary obligations to members and beneficiaries, including ultimate responsibility for the fund. These obligations require the trustee to manage the fund, including associated risk(s), governance and oversight. 
[bookmark: _Toc225863529][bookmark: _Toc225863502]Obligations on trustees
Superannuation trustees and trustee directors are subject to a range of fiduciary and statutory obligations intended to protect members’ interests. These obligations are framed as high-level principles and include requirements for trustees to act honestly, exercise care, skill and due diligence, and perform their duties and exercise their powers in the best financial interests of members.  APRA’s SPS 530 requires trustees to have a governance framework for investment decision-making, including clear objectives, well-documented strategies, robust due diligence, ongoing monitoring, stress testing, managing conflicts and strong oversight by the board.  
Core to a trustee’s obligation in exercising their powers in the best financial interests of members is to vet financial products before they make them available to members on their platforms. This is known as initial due diligence. This is a mandatory obligation under SPS 530[footnoteRef:5] and is an important accountability mechanism whereby trustees are to ensure that investment options on their platform are ‘true to label’, provide value to members, and align with the trustee’s overall investment strategy and risk appetite. This includes through ongoing monitoring of the risk characteristics of funds and material changes in the composition of MISs. It was this particular factor which was a cause of concern in the wake of the collapse of Shield and First Guardian Managed Funds. [5:  Under APRA Prudential Standard SPS 530: ‘An RSE licensee must have processes and criteria for selecting each investment to give effect to the investment strategy (investment selection process) to ensure that effective due diligence that is commensurate with the nature and characteristics of the investment is undertaken prior to the selection of an investment for an investment option. An RSE licensee’s investment selection process must enable the RSE licensee to ensure: it has sufficient understanding and knowledge of the investment selected, including an assessment of any factors that could have a material impact on achieving the investment objectives of the investment option; it has sufficient understanding of how the investment is expected to perform under the range of stress scenarios determined under paragraph 31; and the investment is appropriate for the investment option’.] 

[bookmark: _Toc225863530][bookmark: _Toc225863503]Case for reform
The existing legislative and prudential framework establishes clear baseline expectations for trustee conduct and governance, including duties to act in members’ best financial interests and to maintain effective oversight of investment governance and risk management. However, the collapses of Shield and First Guardian have highlighted that, in practice, strong obligations do not always translate into consistently robust platform investment governance outcomes, particularly where Platform Trustees provide members (and financial advisers) access to a broad and potentially complex range of investment options through platforms.
In this context, concerns have been raised about whether the current settings provide sufficient clarity and consistency to support Platform Trustees in discharging their roles and ensuring members are protected from harm. While all trustees are subject to the same core obligations, observed differences in onboarding due diligence and ongoing monitoring can result in uneven protections for members across the platform segment. These inconsistencies may lead to poor outcomes for members, where platforms offer complex and potentially higher-risk products, and where governance practices are not sufficiently able to detect and respond to emerging issues in a timely way.
These considerations suggest there may be merit in strengthening and clarifying requirements for Platform Trustees, to promote more consistent minimum standards across the platform segment and to better support early identification and management of risks to members. The following section canvasses potential options for reform to uplift governance standards for Platform Trustees, to ensure that better protections are in place for members.



[bookmark: _Toc225863531][bookmark: _Toc225863504]Proposal 1: Strengthening governance requirements for Platform Trustees

	Proposal 1
Option 1.1 – Mandatory holding limits for certain investment options
Option 1.2 – Codified due diligence requirements
Option 1.3 – Limiting certain conflicted arrangements and payments
Option 1.4 – Restricting certain trustee operating models



[bookmark: _Toc225863532][bookmark: _Toc225863505]What is a “Platform Trustee”?
For the purposes of this consultation paper, a “Platform Trustee” is a Registrable Superannuation Entity (RSE) licensee, that is the trustee of a “Platform RSE”, defined as a superannuation entity that offers one or more “Platform Products”.
While APRA uses the term “platform” for regulatory and data‑collection purposes, there is currently no legal distinction in the SIS Act between APRA‑regulated funds based on how they present investment options to members or the types of products they offer (beyond a limited set of specifically legislated product types, such as MySuper). Accordingly, implementing targeted obligations that apply only in platform contexts would require a legislative definition that can reliably identify the relevant products and trustees.
Establishing clear, accessible definitions will enable Government to more precisely target reforms to the parts of the system most closely associated with the primary issues highlighted by the Shield and First Guardian collapses.
Definition of Platform RSE and Platform Product
The definition of a ‘Platform RSE’ would seek to capture RSEs that offer superannuation products[footnoteRef:6] which allow members to construct a bespoke superannuation portfolio, by choosing directly from a wide and diverse menu of investment options, which offer a broad range of member flexibility and exposure to specific investments (a ‘Platform Product’).  [6:  Superannuation Product as defined in APRA’s reporting standards. “Means a class of beneficial interest in a RSE, defined benefit RSE or ERF” e.g. (MySuper products, Choice products, Defined Benefit Products)] 

Superannuation products which provide access exclusively to pre-mixed trustee-directed options[footnoteRef:7] and do not include offerings for specific financial products would not be captured by this definition. These products would not be captured on the basis that they limit consumer choice to overall risk profiles and ethical preferences (for example, high-growth, sustainable) and as such pose significantly lower risks to consumers in terms of under-diversification and potential product failure. [7:  The definition of pre-mixed trustee directed options draws upon the existing definition of trustee directed products within Superannuation Industry (Supervision) Regulations 1994, reg 9AB.2 (meaning of trustee-directed product for Part 6A). ] 

The definition could also differentiate fund offerings by the type, number or risk-profile of investment options available to members via these menus. For example:
· Number of investment options – The definition could specify a threshold number of investment options RSEs could offer under a product before being deemed a ‘Platform RSE’. 
· Types of investment options – RSEs could be differentiated by the types of investment options they offer. This could include criteria related to whether options are trustee directed, diversified, include only listed assets, or other factors.
Outside of the potential for enabling more targeted implementations of additional governance requirements, there are additional benefits to establishing a definition of ‘Platform RSE’ and ‘Platform Products’. The majority of losses in the Shield and First Guardian cases involved consumers who accessed these products via superannuation platforms, some of whom expressed that they were not aware that they were switching into products that carried a different level of investment risk compared to pre-mixed trustee-directed investment options. It is important that there are accessible definitions for different forms of superannuation products, to ensure that members are able to identify the advantages, disadvantages, and risk profiles of each when considering the decision to switch.
Analysis – Definition of Platform RSE 
The existing core definition in the SIS Act is a “superannuation interest”, which is defined as a beneficial interest in a superannuation entity. Only a limited number of product types are specifically legislated in the SIS Act, such as MySuper products. Outside of these definitions the SIS Act generally does not distinguish classes of Choice products. 
While not defined in the SIS Act, APRA does make a number of distinctions for the purpose of data reporting.[footnoteRef:8] Under this framework, APRA defines investment pathways where: [8:  Financial Sector (Collection of Data) (Reporting Standard) Determination No. 3 of 2025 (Cth).] 

· Superannuation products are defined as a class of beneficial interest in a regulated superannuation fund.  In practice, this means that under APRA’s data reporting framework a product represents the overall offering through which a member holds their super account. Products are typically categorised into types such as MySuper products or Choice products. A product therefore reflects the structure and conditions of membership (fees, eligibility, phase such as accumulation or retirement, and access method).
· Investment menus are defined as a grouping of investment options offered by a fund within a superannuation product. These grouped options have a defined fee and cost structure (including potentially no fees or costs at this level) incurred by members to access those investment options. 
· Investment options are defined as either an investment pool maintained within the entity or an investment vehicle made available to a member, that is acquired pursuant to the member’s instruction.[footnoteRef:9] An investment option therefore refers to a specific investment strategy or portfolio, in which a member’s balance may be invested in within a superannuation product. APRA describes an investment option as typically the lowest level investment choice available to members within the reporting structure. Examples of investment options include strategies and products such as ‘Balanced’ and ‘Growth” options but also individual shares, ETFs and other managed investment schemes. [9:  APRA refers to the Corporations Act 2001,ss 1017BB(6) and 1012IA(1).] 

Under this framework, APRA defines a ‘platform’, as an investment menu type, where stated in the associated superannuation product’s PDS, members direct the acquisition of securities or interests from a published investment list.[footnoteRef:10]  ASIC guidance (RG 184) distinguishes between investment strategies offered to members which include ‘accessible financial products’ and investment options only described in terms of investment style or asset class (e.g. Growth, Balanced or Fixed Interest).[footnoteRef:11]  [10:  Financial Sector (Collection of Data) (Reporting Standard) Determination No. 3 of 2025 (Cth).]  [11:  RG 184.17 Regulatory Guide RG 184 Superannuation: Delivery of product disclosure for investment strategies] 

In practice, most superannuation funds offer some form of investment menu within a Choice product. These may include pre-mixed trustee-directed superannuation products (for example growth, balanced or sustainable), which are similar in nature to MySuper products but offer members limited choice, as well as, in some cases, a direct investment facility (often called “member direct”, “choice plus”, “direct investment option”). These products provide members with access to an investment menu, allowing members to invest in specific investments such as shares, ETFs and term deposits. While the mechanism for providing investment options is similar, these options are more limited than those offered by wrap platforms. 
The definition could carve out (or otherwise exclude) products that limit member choice to pre-mixed trustee-directed options and instead focus on products where members (or their advisers) can construct a bespoke portfolio by selecting from a menu of specific investments (see Figure 1 below).


Figure 1: Illustration of Platform Trustee definition 
[image: The diagram contrasts a typical superannuation fund structure (RSE trustee → RSE → MySuper/default and choice products, with a menu of investment options) with “platform” arrangements. It shows that where the fund offers “all other investment options” (beyond pre‑mixed trustee‑directed options), those options are designated as a Platform Product under a Platform RSE/Platform Trustee, and a waiting period applies to the platform trustee/fund.]  
A more accurate targeting of regulations to products and funds that offer higher degrees of member choice could be achieved through additional criteria. As discussed, this could include limiting the number or type of investments that can be offered before a product is designated as a ‘Platform Product’ (see Figure 2).



Figure 2: Illustration of Platform Trustee definition with additional criteria
[image: ]
A distinction could be made according to the number of investment options offered on a menu. For example, whereas the average number of options offered by a typical ‘wrap platform’ often sits in the thousands, the typical number of options found within member direct or choice plus facilities ranges from the tens to hundreds (see Figure 3).[footnoteRef:12]  [12:  APRA, Quarterly Superannuation Industry Publication – Product Structure
] 

Additional criteria could also differentiate between the types and level of diversification of investment options offered within a product’s investment menus. For example, products with menus offering diversified ETF investment options could be distinguished from single asset class or single sector ETF investment options.
Figure 3 – The Number of Investment Options Offered by RSEs [footnoteRef:13] [13:  APRA, Quarterly Superannuation Industry Publication – Product Structure (December 2025). 
This chart shows the number of investment options available in the 40 largest RSEs by funds under management. An investment option is the lowest level of choice available to members in the investment pathway structure. Where an investment option is listed with an option count included (i.e. aggregated Australian shares listed on the ASX 200), all included options are counted (i.e. each share available to the member in that option).] 


Creating bright line tests may, however, encourage RSEs to change business practices and adapt to the new regulatory settings to avoid being captured by the new definition. This could involve threshold management via removing investment options entirely or bundling distinct investment options to artificially limit option types and sets. These responses may force diversification within the investment options offered by APRA regulated RSEs and limit consumer exposure to options subject to greater investment and governance risks. Consumers and advisers may, however, see a reduction in choice and transparency, potentially incentivising some members to start SMSFs and in doing so take on greater responsibilities and lose the consumer protections of the APRA-regulated environment.[footnoteRef:14] [14:  These protections include free access to AFCA’s dispute resolution, trustee oversight and liability over investment options, compensation for theft and fraud, insurance protections and regulatory oversight regarding product investment performance] 

	Questions for consideration
1. How should a “Platform RSE” and a “Platform Trustee” be defined? 
2. Is the term pre-mixed trustee-directed product appropriate for capturing the non-platform and non-member directed subcategory of Choice products?



[bookmark: _Toc225863533][bookmark: _Toc225863506]Addressing the need for uplift in Platform Trustee governance standards
Recent market developments in the superannuation system have seen shifts in member flows, including increased movement onto platforms servicing advised members and member direct offerings. The collapses of Shield and First Guardian have highlighted that, in this evolving landscape, superannuation platforms may expose members to a broader and, in some cases, higher-risk range of products than is typical in more traditional superannuation fund offerings. 
As the number and diversity of investment options increases, robust arrangements for product onboarding through prudent initial due diligence, ongoing monitoring, and timely remedial action are critical to ensuring that members are appropriately protected.
While a trustee may not manage each underlying investment option offered on its platform, it retains responsibility for applying appropriate initial due diligence of each investment option and governance across the platform investment menu as a whole. This includes ensuring that investment options are appropriate after considering all of the factors in s52(6)(a), are true to label, deliver value to members, are supported by robust decision-making and ongoing monitoring and, where required, timely remedial action. 
In addition, Platform Trustees have a role in mitigating against losses through unsuitable investment offerings via setting the boundaries of their investment menu and making sure all investment offerings available to members are fit for purpose. 
The following options do not seek to eliminate expected investment risk for members, instead they seek to mitigate the risk of catastrophic loss of a member’s superannuation interests particularly in cases of fraud relating to the underlying product.  
[bookmark: _Toc225863534][bookmark: _Toc225863507]Option 1.1 – Requirement to set and enforce holding limits for investment options
Financial advisers are expected to support appropriate diversification across their clients’ investment portfolios. However, diversification may not be achieved in practice where advisers make errors or engage in misconduct. In these circumstances, additional safeguards at the platform level may provide members with better protection to ensure they are not over-exposed to a financial product which experiences catastrophic failure. 
Under this option a minimum diversification requirement for each member’s portfolio would be established, implemented through an explicit requirement for Platform Trustees to apply and enforce investment holding limits. This requirement could complement the principles-based diversification requirements on trustees that currently coexist in the SIS Act Investment Covenants at s52(6).
Analysis
APRA has recently observed that current better practice by Platform Trustees in onboarding and ongoing monitoring of financial products includes specifying and implementing holding limits, based on a thorough assessment of the investment option’s risk profile.[footnoteRef:15] [15:  APRA, ‘APRA calls for stronger action by platform trustees’ (2025). ] 

Ensuring adequate diversification for members is a principles-based requirement in the SIS Act investment covenants[footnoteRef:16]. However, the principles-based nature of the obligation means there is no explicit requirement for trustees to apply holding limits on assets held by members. While it is common practice for platforms to have holding limits in place, there appears to be variation in practice among trustees in setting and enforcing holding limits. For example, ASIC has alleged that one trustee in Shield and First Guardian failed to enforce a 50 per cent holding limit it imposed for First Guardian and failed to have systems and processes in place to ensure that there was compliance with that holding limit.[footnoteRef:17]  [16:  Superannuation Industry (Supervision) Act 1993, s52(6)(c) requires a trustee to ensure the investment options offered to each beneficiary allow adequate diversification. Trustees also have a diversification obligation under the Superannuation Industry (Supervision) Act 1993, s 52(6)(a)(ii) to ensure investments are diverse.]  [17:  ASIC, ‘ASIC sues Diversa Trustees alleging failures relating to First Guardian’, Media Release 25‑296MR (2025).
] 

A more explicit requirement for Platform Trustees to apply and enforce holding limits could reduce members’ exposure to products that may have higher governance risks, as well as ensuring members hold appropriately diversified portfolios. 
Operationally, holding limits work to limit the proportion of a member’s account balance that can be allocated to particular investment options, asset types, or sectors. Under this option, we would expect holding limits to be considered and set based on both ensuring appropriately diversified portfolios to manage investment risks and reducing exposure to investment options which may carry greater governance risks. 
The requirement for holding limits could be introduced as a principled based requirement to consider, set and monitor holding limits on investment options offered on the platform. Or alternatively, the requirement could include prescriptive elements, such as a mandatory holding limits for specified categories of investment options and maximum exposure limits within a range. 
For example, mandatory holding limits could apply to, single-issuer and/or single-sector products, newer investment options with limited track records, or non-trustee directed products. A maximum exposure limit, for example between 5-20 per cent, could be applied for investment option types that are deemed to have higher governance risks.
While prescriptive requirements may provide certainty to trustees and members any limits would need to take account of the significant variation in risk between options that would fall into similar overall categories, making it difficult to prescribe quantitative limits in legislation. A more narrowly codified but still principles-based approach could require trustees to apply and enforce more appropriate diversification limits across the investment options made available to members while providing flexibility.
Some combination of these options may also be appropriate, as maximum exposure limits could be codified in legislation, and trustees could also hold a responsibility to exercise discretion to determine, apply and enforce appropriate diversification limits above that maximum threshold. This approach would ensure that some portion of member funds were retained in the event of a catastrophic collapse in one part of the investment portfolio, provide a safeguard against failures of platform trustees to exercise discretion appropriately, and retain a responsibility on trustees to determine and enforce appropriate diversification across investment options. 

	Questions for consideration
3. Would mandatory holding limits be an effective safeguard to promote diversification and reduce overconcentration risk for platform members? 
4. What characteristics of investment options should be considering when setting holding limits?  



[bookmark: _Toc225863535][bookmark: _Toc225863508]Option 1.2 – Codified due diligence requirements
Another option to mitigate the risk of catastrophic loss would be to make clearer (via a new legal obligation) the requirements on Platform Trustees for initial due diligence when onboarding a financial product to the platform. The initial due diligence would be focused on ensuring all products on a platform investment menu are of a high quality and are subject to active trustee scrutiny and approval. 
Analysis
Strong governance in superannuation should ensure members have access to high-quality products, appropriate diversification to support risk management, and effective oversight to identify and respond to emerging issues. While platform trustees are subject to the same obligations as all superannuation trustees, strong investment governance practices for platforms are especially important, due to the increased diversity and complexity of platform product offerings, which may not be subject to the same level of oversight as standard default (such as MySuper) and trustee-directed superannuation products. For example, a substantial portion of externally managed platform-based investment options are not subject to the superannuation performance test[footnoteRef:18].   [18:  Only a small percentage (around 3 per cent by some estimates) of total platform investment options are covered, as most are independent of the trustee. The test does not currently cover retirement products, single-sector products, or certain platform investment options where the trustee does not have control.] 

This option could strengthen and standardise onboarding practices across platforms by setting out clearer minimum requirements through a legal obligation, of what constitutes prudent initial due diligence in a platform context. This could include requiring Platform Trustees to maintain a documented onboarding framework, apply consistent product assessment criteria, and retain evidence demonstrating how decisions to onboard products to the platform were reached. By making the core elements of initial due diligence an explicit legal obligation, this option seeks to support an uplift in governance standards in platform environments and reduce the likelihood that unsuitable products are made available to members. 

	Questions for consideration
5. Should codified due diligence obligations be introduced?
6. What minimum elements should be specified as part of a codified due diligence obligation?


[bookmark: _Toc225863536][bookmark: _Toc225863509]
Option 1.3 – Limiting certain conflicted arrangements and payments
This option would restrict certain conflicted arrangements and payments that may be inconsistent with prioritising member outcomes. The restrictions could target:
· Payments linked to product listing or continued availability on a platform – including fees, rebates, marketing payments or other benefits that are provided in exchange for access to the platform, preferred placement, or continued availability of the product.
· Payments that operate like volume incentives – including payments that increase as member flows increase, which may create incentives to maintain or promote an option despite emerging risks.
Analysis
Managing conflicts of interest is a core feature of the superannuation governance framework. Under the SIS Act covenants, where a conflict exists, trustees and directors must prioritise the interests of members, ensure the interests of beneficiaries are not adversely affected by the conflict and ensure their duties to the beneficiaries are met despite the conflict. These obligations are supported by APRA’s prudential framework (including Prudential Standard SPS 521 Conflicts of interest) which requires superannuation trustees to have a conflicts management framework in place. In addition, trustees must maintain a register of relevant duties and a register of relevant interests under APRA’s prudential standards.[footnoteRef:19] [19: ] 

In platform environments, conflicts can be more acute as Platform Trustees operate alongside commercial relationships that may influence which products are admitted to, promoted on, or retained on a platform. Concerns have been raised that certain payments or arrangements, particularly where they are linked (directly or indirectly) to platform access, preferred placement on an investment menu, or volumes of member flows, can reduce a Platform Trustees practical independence and create incentives that are misaligned with member outcomes.
The collapses of Shield and First Guardian also involved allegations of substantial marketing and other payments associated with product distribution, raising questions about whether some categories of payments and arrangements create risks that are not adequately addressed through principles-based settings alone. In particular, there are concerns that conflicted funding arrangements may discourage Platform Trustees from applying strict onboarding due diligence, and taking action when concerns emerge, including restricting member inflows and enforcing holding limits, or removing a product from the platform.
In this context, the Government is considering whether introducing more explicit requirements, or targeted prohibitions, would provide clearer boundaries and support more consistent governance outcomes across platforms.
A key consideration is how to apply any restrictions so they target harmful conflicts without capturing legitimate third-party arrangements that support platform operations. This includes ensuring that any prohibitions are sufficiently precise to deter problematic conduct, while preserving flexibility for operational arrangements that are demonstrably consistent with member outcomes. 
	Questions for consideration
7. Are platform‑specific restrictions needed to address conflicted payments or benefits that are linked to product listing, preferred placement, continued availability, or member flows? 
7.1 If so, which types of payments or arrangements pose the greatest risk of undermining a Platform Trustee’s independence?
8. How can restrictions be designed to stop harmful incentives without restricting legitimate operational arrangements?



[bookmark: _Toc225863537][bookmark: _Toc225863510]Option 1.4 – Restricting certain trustee operating models 
Different governance models were evident among the Platform Trustees which offered the Shield and First Guardian products. Some of these models involved professional or independent trustee services (colloquially known as a "trustee-for-hire" model). This involved an external, licensed entity being appointed to act as the trustee of a Registrable Superannuation Entity (RSE). Under this model, the trustee is engaged to provide the legal trusteeship function for a fund or platform, rather than the trustee being integrated with the entity that designs and operates the product offering. This model is generally used by a smaller number of specialist providers. 
Analysis
This approach differs from SMSFs (where members act as trustees) and from large APRA-regulated funds that operate with an internal trustee board and management team. While trustees remain accountable for member outcomes, having an external trustee function can, in practice, increase the operational separation between the trustee and key elements of the platform’s day-to-day activities, including the design, distribution and ongoing oversight of the platform’s investment menu.
Stakeholders have suggested that, in some circumstances, this separation may weaken the effectiveness of governance and oversight. In particular, a risk has been identified that trustee governance obligations could be treated as compliance processes, rather than as an active risk management requirement. Outsourced and third-party arrangements may also make it more challenging to maintain clear responsibility for key governance decisions (including onboarding, ongoing monitoring, escalation and intervention), and to ensure the trustee has the practical capability and resourcing (including expertise, systems and decision-making pathways) required to oversee a large and evolving platform menu. Current settings thereby expose consumers to operation weaknesses which undermine consumer protection, in an environment where the RSE may not be capable of compensating members for losses.

The Financial Accountability Regime (FAR) applies to these operating arrangements and establishes individual accountability for directors and senior executives of RSE licensees. However, the Shield and First Guardian collapses have raised questions about whether additional regulatory constraints may be warranted where governance models, in effect, separate the trustee from the platform’s product offerings in a way that may undermine effective oversight.

This option would apply restrictions to operating arrangements that create a trustee-for-hire dynamic. This could range from targeted requirements (for example, conditions that must be met for such models to operate), through to prohibitions on particular arrangements.

Relevant design considerations for this option may include:
what features of an outsourced model are most likely to reduce governance effectiveness (for example, limited decision making and oversight by the trustee);
whether there are objective criteria that could differentiate appropriate outsourcing of certain operational functions (that preserves strong governance), from arrangements that materially weaken trustee accountability in practice; and
the transitional and competition impacts of any restrictions, including implications for the ongoing viability of certain business models, and member choice.

The objective of this option is to ensure trustees retain both the incentives and practical capability to discharge their responsibilities, particularly where members are exposed to more complex or higher risk investment options.

	Questions for consideration
9. What features of an outsourced model may reduce governance effectiveness?
10. What are the characteristics that could be reflected when differentiating between varying trustee business models, to ensure governance obligations are appropriately calibrated to Platform Trustee environments?
11. What would the impact be of banning the trustee for hire model? 





[bookmark: _Toc225863538][bookmark: _Toc225863511]Proposal 2: Increase penalties under the SIS Act 

	Proposal 2
Option 2.1 – Double maximum penalties under the SIS Act
Option 2.2 – Increase penalties under the SIS Act to better align with the Corporations Act 2001




Strong governance settings depend on an enforcement framework that provides a credible deterrent where those obligations are not met. The collapses of Shield and First Guardian have renewed attention on whether existing penalty settings under the SIS Act are proportionate to the potential harm to members and are sufficient to incentivise compliance. 
This section examines the existing SIS Act penalty framework and outlines options for strengthening penalties to support broader proposed reforms to uplift trustee governance and accountability.
[bookmark: _Toc225863539][bookmark: _Toc225863512]Current regulatory framework
APRA and ASIC administer and enforce the SIS Act, including by taking action under the civil penalty provisions where appropriate. Under section 196 of the SIS Act, the maximum civil penalty for contravention of a civil penalty provision (including the covenants in section 52) is 2,400 penalty units. For key trustee obligations, such as the duty to act in members’ best financial interests and the sole purpose test, this currently caps penalties at $792,000.
[bookmark: _Toc225863540][bookmark: _Toc225863513]Case for reform
Existing penalty levels may not provide an effective deterrent 
For large superannuation funds, a maximum penalty of $792,000 may be immaterial relative to funds under management. Higher penalties would not, on their own, address the causes of governance failure, but may be more effective when combined with other reforms that uplift governance standards and clarify expectations.
Strong outcomes without new regulatory burdens
Increasing maximum penalties can improve consumer protection without creating new day‑to‑day regulatory obligations for entities that already comply with the law. As such, compliant trustees should not face higher ongoing compliance costs. Rather, increased penalties would primarily affect entities that engage in misconduct.
Penalty settings may distort enforcement choices
Regulators should be able to select the legislative pathway that best fits the misconduct and offers the clearest prospects of success. However, materially lower maximum penalties under the SIS Act (relative to comparable provisions in the Corporations Act) can create an incentive to pursue action under the Corporations Act even where SIS Act proceedings may be more directly aligned to the trustee obligation in question.
For example, similar conduct may give rise to proceedings under both section 912A of the Corporations Act (efficiently, honestly and fairly) and the SIS Act best financial interests duty in section 52. The maximum penalty for a corporation for breach of section 912A is substantially higher (the greater of 50,000 penalty units, three times the benefit obtained or detriment avoided, or 10 per cent of annual turnover, up to 2.5 million penalty units), whereas the SIS Act maximum remains 2,400 penalty units. Given the broadly comparable potential for member harm, this discrepancy is difficult to justify.
[bookmark: _Toc225863541][bookmark: _Toc225863514]Option 2.1 – Double maximum penalties under the SIS Act 
This would increase the maximum civil penalty for contravention of a civil penalty provision from 2,400 penalty units to 4,800 penalty units. This would increase the cap for penalties under current settings for penalty units from $792,000 to $1,584,000. 
[bookmark: _Toc225863542][bookmark: _Toc225863515]Option 2.2 – Increase penalties in the SIS Act to better align with the Corporations Act 2001
This option would increase maximum penalties under the SIS Act to another level to achieve greater alignment with the Corporations Act, potentially calibrated to entity scale to ensure proportionality of penalties, so as to minimise potential detriment to members.

Analysis 

Superannuation trustees would be most directly affected, as they would face higher potential penalties for contraventions. Enforcement is necessary to deter trustee misconduct and to protect members’ interests. To the extent stronger penalties result in a deterrence impact that causes trustees to improve governance and compliance, members may benefit through better services and improved long‑run outcomes. However, some trustees may respond to increased penalty exposure by adjusting pricing or risk settings, including through higher fees, which may have an indirect, adverse effect on members in the short term.

Many trustees operate on a not‑for‑profit basis with limited capital and rely on reserves to meet unexpected costs. Where a penalty exceeds available reserves, there is a risk of trustee financial distress, creating disruption for members. That said, trustees already face materially higher penalty exposure under the Corporations Act, and the Court has the power to determine the appropriateness of any penalty to be imposed, including by having regard to any relevant factors such as the impact on members.  By law, superannuation trustees also cannot pay these higher penalties, where imposed, from the superannuation fund (i.e. from member assets).

	Questions for consideration
12. Should SIS Act penalties increase to better match comparable penalties in the Corporations Act 2001?
13. Would higher maximum SIS Act penalties incentivise better Trustee governance?




[bookmark: _Toc225863543][bookmark: _Toc225863516]Part 2: Superannuation switching 
[bookmark: _Toc225863544][bookmark: _Toc225863517]What is super switching?
For the purpose of this consultation paper, ‘super switching’ refers to the transfer (in whole or part) of a member’s existing superannuation account from one fund to another (often referred to as a “rollover”), as well as the redirection of future contributions away from one fund to another.[footnoteRef:20]  [20:  Note that the use of ‘super switching’ within this paper varies from the current definition of switching within the Corporations Act 2001, s 947D.] 

Switching can provide significant benefits by enabling members to play a greater role in deciding where to invest their retirement savings, including enabling the better alignment of consumers’ risk appetites with the risk profile of their respective funds. However, switching can also expose consumers to higher-risk products, and changes in their obligations or the regulatory environment, at times without consumers being fully aware of these changes.
In considering potential mechanisms for strengthening consumer protection in the superannuation system, it is important to recognise consumers’ legitimate right to exercise choice, and to balance the need for protection against options which may unreasonably interfere with the ability of consumers to exercise appropriate decision-making, regarding the investment of their superannuation funds.
It is important that, in considering regulatory settings, consumers are in the greatest possible position to exercise choice in a way that is well-informed and not subject to inappropriate forms of external change. 
[bookmark: _Toc225863545]Superannuation Choice framework
Members can exercise choice in superannuation both by switching between funds and by changing products or investment strategies within their existing fund. Through these pathways, members can access different types of super products, ranging from default options to products that give (members and their financial advisers) greater control over investment choices and strategies. These options offer different levels of flexibility, however, moving away from default products can also involve a change in the risk profile of the product and a higher level of member responsibility for investment decisions and portfolio allocation. The options available to consumers are:
· MySuper Products – A simple, low-cost default superannuation product which provides a diversified investment strategy, designed for individuals who do not wish to make ongoing active choices regarding their superannuation. MySuper products emphasise value for money including protections against over‑charging and underperformance. MySuper products can deliver high returns, however due to their default, diversified nature, MySuper takes a “one-size-fits-all” approach, and therefore products may not meet individual preferences or directly align with individual tolerances for risk and investment horizons.

· Choice Products – A Choice product is any product that is not a MySuper product. As such, there is a wide diversity in the products that share this classification. While these are not formal definitions, the Choice category includes the following types of products: 
· [bookmark: _Hlk224587556]Pre-mixed trustee directed products – Some Choice products will offer a limited menu of investment options that are managed and overseen by the trustee and offered based on differences in risk profiles and ethical preferences (for example, high-growth, cash, balanced, conservative, sustainable). These products are designed to (but not limited to) function as a standalone product, rather than as a component of a broader portfolio.
· ‘Member-direct’ and Superannuation Wrap products – These are products which allow access to a wider and more diverse menu of investment options, which offer greater member flexibility and exposure to specific investments. Depending on the platform, these options include direct shares, ETFs, managed funds, property, infrastructure, private credit and alternative investments.
· Retirement products – These products are orientated around drawdown and income requirements for members in retirement. These include account-based pensions (ABPs), hybrid products, lifetime income streams and transition to retirement (TTR) pensions. 
· Investments through a SMSF – SMSFs are a type of superannuation fund limited to a maximum of 6 members, who also serve as trustees, responsible for the administration and investment strategy of the fund. Unlike APRA-regulated funds, SMSFs are regulated by the Australian Taxation Office (ATO) and provide members a higher degree of autonomy, allowing members to invest in alternative assets such as specific residential or commercial property, collectibles, unlisted shares in addition to the investment options available through an investment platform. Establishing a SMSF places additional responsibilities on individuals given the funds are no longer prudentially regulated by APRA and members serve as their own trustees. 
[bookmark: _Toc225863546]Existing obligations of superannuation funds regarding switches
Switches between superannuation funds are generally initiated by a member. Often, the switch will be requested by a member through the online account of the fund to which they wish to transfer their super (the ‘receiving fund’). That request will then be communicated to the members current fund (the ‘transferring fund’) which is required to action the transfer. Alternative avenues are also possible, including requests to consolidate superannuation, which can be made through the ATO portal in MyGov.
When superannuation funds process rollover requests, the information they have is limited to the name (and Unique Superannuation Identifier (USI) through SuperStream) of the receiving fund. This means funds do not have visibility of how the money is to be invested in the receiving fund or the involvement, if any, of a financial adviser. 
Superannuation funds must comply with the ‘three-day rule’, under which they are required to action rollover requests as soon as practicable, but no later than 3 business days after receiving the request. These timeframes are in place to ensure that movement of member funds within the superannuation system is efficient and provides for a positive member experience. 
When funds process requests, funds must take appropriate action to verify the authenticity of the request to protect members from potential harm, such as fraud or illegal early access. Trustees have processes in place to flag and further assess higher-risk transactions.
For SMSF transfers, funds must verify details of the transfer using the SMSF verification service. As with transfers between APRA funds, the transferring fund will not have visibility of how the member’s superannuation will be invested once it is transferred to an SMSF.
[bookmark: _Toc225863547]Existing obligations of Financial advisers and Trustee oversight of advice fee deductions 
Obligations on Financial Advisers
While members can make the decision to switch their super without external advice, financial advisers will often recommend switching funds as part of their advice. 
When financial advisers make switching recommendations to their clients, they are subject to the Best Interest Duty[footnoteRef:21], which requires them to assess the benefits and costs of the member’s current fund and the proposed destination fund, accounting for the individual’s relevant circumstances and goals.  [21:  Corporations Act 2001, s 961B] 

Financial advisers must provide their clients with a Statement of Advice (SOA), which explains, in clear and simple terms, the costs, benefits and significant consequences for the client if the advice is acted on. In general, the advice needs to demonstrate that:
· the overall benefits likely to result from the receiving fund will be higher than under the transferring fund; and 
· the cost of the ‘receiving’ fund is lower than the transferring fund, unless the receiving fund better satisfies the client’s needs[footnoteRef:22]. [22:  ASIC, Information Sheet 182, Super-switching advice: Complying with your obligations. ] 

Trustee Oversight of advice fee deductions
Under section 99FA of the SIS Act[footnoteRef:23], trustees are permitted to deduct the cost of personal financial advice from a member’s superannuation interest, provided the advice pertains to the member’s interest in the fund[footnoteRef:24]. This is possible both for advisers connected to the superannuation fund and for independent financial advisers.  [23:  Superannuation Industry (Supervision) Act 1993, s 99FA.]  [24:  Superannuation Industry (Supervision) Act 1993, s 99FA(1) and Notes (including that other SIS Act obligations continue to apply, such as acting in members’ best financial interests and complying with the sole purpose test).] 

For non-ongoing fees, superannuation trustees must have a member’s written request or consent, or a copy of the request or consent, before they charge advice fees. 
For ongoing fees, trustees must also be satisfied that the fees relate to personal advice (not general advice) and that the ongoing arrangements and fee deductions comply with the ongoing fee arrangement (OFA) requirements in Division 3 of Part 7.7A of the Corporations Act[footnoteRef:25].  [25:  Corporations Act 2001, pt 7.7A Div 3 governs the rules for ongoing fee arrangements between financial advisers and retail clients. It requires advisers to provide annual fee disclosure statements, obtain annual client consent to renew arrangements, and obtain written consent before deducting fees from client accounts.] 

ASIC and APRA expect trustees to “Undertake regular, proactive reviews of advice documents using risk-based and random sampling. The checks should confirm that advice was provided, and that it is consistent with the Sole Purpose Test (SPT). ASIC has also confirmed that in its view 'trustees need not determine the quality, value or appropriateness of the advice provided to their members[footnoteRef:26]'.” [26:  ASIC, Rep 781 Review of superannuation trustee practices: Protecting members from harmful advice charges (May 2024)] 

Where a member has received advice to switch their super to another fund, fees are generally deducted following the switch, by the trustee of the receiving fund the member moves to. Advice fee deductions through a member’s superannuation account can come in a form of one-off fee deductions, or as ongoing fee arrangements for ongoing financial advice provided to the member for a period of more than 12 months. The details of fees to be deducted from a member’s super, including the amount and frequency are provided by the financial adviser via the Statement of Advice (SOA), the primary disclosure document provided to a client when personal financial advice is given. While there is no requirement on advisers to provide a copy of the SOA to the trustee of the receiving fund following a switch, the trustee can request a copy of the SOA in order to verify the requested advice fee deductions.
[bookmark: _Toc225863548]Case for reform
Allowing choice is a longstanding feature of the superannuation system and is important for allowing members to switch to better-performing funds and improve their outcomes in retirement. However, the Shield and First Guardian collapses have highlighted that, in some cases, members are not always switching to better performing funds and are moving without being properly informed of the additional risks and responsibilities that they may be taking on when moving to certain classes of superannuation products, including on platform environments. 
Switches from simple diversified investments, managed by trustees, to SMSFs and platform environments are a particular concern as they may involve a significant change in the risk profile of the products that members will be exposed to, as well as the responsibility the member bears for investment decisions and portfolio allocations. Members should be properly informed of the differences between superannuation products, and their likely risks and returns, prior to make the decision to switch.
In the Shield and First Guardian cases, financial advisers and lead generators played a role in pressuring consumers to make switches. While members can greatly benefit from financial advice which is in their best interests, consumers can be vulnerable to financial advisers and lead generators that engage in misconduct [footnoteRef:27]. Whilst it is a small minority of financial advisers which undertake inappropriate behaviour or engage in misconduct, this minority have been demonstrably capable of impacting very large numbers of consumers and causing significant financial harm, with flow-on impacts to the CSLR generating significant pressure in the financial advice sub-sector. [27:  ASIC found that: “Some high-pressure, cold calling for superannuation switching business models are providing unnecessary, generic, and inappropriate advice on either a one-off or ongoing basis, leading to poor outcomes for members. These adverse outcomes range from account balance erosion due to switching into unsuitable superannuation products with high fees and charges, or a possible reduction in retirement outcomes due to inappropriate investment in higher-risk and/or low-quality superannuation investment options.” ASIC, Rep 781 Review of superannuation trustee practices: Protecting members from harmful advice charges (May 2024).
] 

The collapses of Shield and First Guardian have also highlighted that the current superannuation switching framework can, in some circumstances, be exploited in ways that expose members to significant harm, particularly where switching decisions are made hastily in high pressure sales environments. They have also raised concerns about the role of advice fee deductions in facilitating poor quality or conflicted switching advice, including where fees can be deducted from a member’s super balance after a switch, potentially reducing transparency of costs and increasing the risk of balance erosion.
These issues suggest that the switching framework could be strengthened to better protect members from high pressure tactics by slowing down the process, improving disclosure, and reducing the incentives for bad actors in the system to target vulnerable members.

[bookmark: _Toc225863549]Proposal 3: Introduce a waiting period for inter-fund superannuation switching
	Proposal 3
Option 3.1 – Apply the waiting period to all inter-fund superannuation switches
Option 3.2 – Waiting period applies to certain categories of inter-fund switches




Under this proposal members that make certain rollover requests between superannuation funds would be required to confirm their request with the transferring fund after a mandatory period of delay (for example 5 days). If confirmation of a rollover request is not received by the transferring fund after the mandated waiting period, the request will lapse after a further 3 business days.
In addition, an obligation would be placed on the member’s current superannuation fund (the transferring fund) to provide a notification to the member upon receiving the initial request to switch. This notification would inform the member of the relevant risks involved in making the switch. 
A waiting period for super-switching would seek to achieve three main goals: 
· properly informing members when switches result in a change in the regulatory environment or exposure to higher risk products;
· protecting members from high-pressure sales, including those that involve financial advisers and/or lead generators; and
· minimising red-tape for consumers, noting the high volume of switching that occurs.
The scope of risks this proposal aims to address are those that relate to consumer harms from investing in inappropriate products, the charging of excessive fees, and in some cases the loss of regulatory protections. 
The flagging of higher-risk transactions that relate to fraud and cyber security risks are not the focus of this measure. Generally, we expect funds to take a separate, dedicated approach to flagging and assessing transactions to address those risks.
This option would need to balance the benefits of a waiting period with the implementation challenges that may be encountered by funds who would be required to update or amend established internal processes. The introduction of a waiting period may not improve consumer protection in circumstances where a consumer had experienced sustained and inappropriate pressure from a financial adviser or lead generator over a number of months, as occurred in the case of some consumers involved the Shield and First Guardian collapses.
[bookmark: _Toc225863550]Option 3.1 – Apply the waiting period to all inter-fund superannuation switches
Under this option all rollovers from one superannuation fund to another would be subject to a five‑day waiting period. Switches between investment options within funds (intra-fund switches) would not be captured.
The transferring fund would be responsible for putting in place systems to give effect to this change, including prompting members to confirm the switch following the waiting period and providing any warnings or disclosures. 
The 3-day rollover rule would only commence once the request to switch has been confirmed. 
Upon the initial request to switch, transferring funds would be required to provide a prescribed notification to the member outlining the risks that may be involved in switching.
Analysis
Applying the mechanism to all switches would ensure that all higher-risk switching behaviour is captured. This design would ensure the measure is competitively neutral and may allow for easier system design because funds would not have to differentiate the process depending on the receiving fund.
However, this option would capture a large volume of switches that are generally not considered higher-risk, noting the volume of superannuation switches is significant, at around $78 billion per year[footnoteRef:28]. Lower-risk fund switches would include rollovers between pre-mixed trustee directed products with similar risk profiles issued by APRA-regulated funds. Under Option 1, delays for consumers and compliance costs for trustees and advisers would be larger compared with a more targeted approach. [28:  The Conexus Institute, State of Super 2026 (February 2026), p 23. ] 

[bookmark: _Toc225863551]Option 3.2 – Waiting period applies to certain categories of inter-fund switches 
Under this option, the five-day waiting period would only be required where rollovers meet certain prescribed criteria. This could include the following types of rollovers: 
· From an APRA-regulated Registrable Superannuation Entity (RSE)[footnoteRef:29] to an SMSF; and [29:  Registrable Superannuation Entity has the same meaning as defined in the Superannuation Industry (Supervision) Act 1993, s 10. ] 

· From an APRA-regulated RSE to an APRA-regulated ‘Platform RSE’ (Option 2a) or an APRA regulated RSE that offers ‘higher-risk’ products (Option 2b).
Under this option, the new definition of ‘Platform RSE’ and/or ‘higher-risk products’ would be applied to give effect to the measure. Based on these definitions certain RSEs would be designated as a `Platform RSE` or a RSE that offers `higher-risk products’ allowing transferring funds to flag rollovers to these entities and apply the prescribed waiting period[footnoteRef:30]. [30:  For reference, ‘Platform RSE‘ is based on the definition considered in Part 1 and ‘Platform trustees’, which are defined later in the paper, are trustees responsible for a ‘Platform RSE’. ] 

Analysis
Applying the waiting period to a smaller subset of higher-risk switches would be a more targeted approach and could minimise red tape and delays. In implementing this option, it would be necessary to consider the measures effect on competitive neutrality and consumer choice. It is also necessary to balance concerns that this option may also encourage bad actors in the system to focus on any switches that are not captured by the measure. 
Prescribed rollovers 
Under this option, certain rollovers would need to be prescribed as requiring a five-day waiting period. This would require identifying rollovers which meet one or more of the following criteria: 
· Increases member ability to select a specific investment; 
· Increases likelihood that members act on third party representations;
· Reduces regulatory protections; 
· Reduces or changes rights to redress; or
· Exposes the member to higher-risk products.
Switches to SMSFs
There are legitimate benefits to some members switching to SMSFs[footnoteRef:31]. However, these switches could be included on the basis they involve moving outside the pooled, prudentially regulated APRA‑fund environment and into a self‑directed structure. SMSF members (who are also trustees) accordingly face greater exposure to conduct and governance risks which are otherwise more actively intermediated within the default APRA regulated ecosystem. They also simultaneously bear greater responsibility for their investment strategies and for overseeing the products and parties they deal with. A waiting period would allow members to be made aware of these risks, and have time to consider them, before completing the rollover. [31:   For example, SMSFs can enable greater choice in investments (including access to a wider range of asset classes than may be available through APRA‑regulated funds), to support tax and estate‑planning flexibility, and to allow trustees to manage the timing of investment decisions within the relevant superannuation and taxation settings. ] 

Option 3.2a – Switches to ‘Platform RSEs’
Under this option, the five-day waiting period would be applied to rollovers to ‘Platform RSEs’ in addition to SMSFs. Transferring RSEs which receive rollover requests to a RSE designated as a ‘Platform RSE’ would then have an obligation to apply the mandated 5-day waiting period and notify the member. 
Analysis 
Applying waiting periods exclusively to RSEs designated as platforms would enable a more accurate targeting of products and funds that offer higher degrees of member choice and therefore exposure to ‘higher-risk fund switching’ activity. 
The scope of inter-fund super switches covered by a waiting period under this approach would be dependent upon the definition of ‘Platform RSE’ considered in Part 1. As aforementioned, the definition of ‘Platform RSE’ would be based on whether the fund offers one or more platform products. Platform products are those which offer members access to a menu of investment options, excluding pre-mixed trustee directed products. As transferring RSEs only have visibility on the destination entity, all rollovers to a Platform RSE would be subject to the waiting period, regardless of the investment option members choose to invest in following the switch.
As discussed in Part 1, a more limited definition of ‘Platform RSE’, distinguishing between platform products with additional criteria (such as the number, type and level of diversification within the investment options offered), would narrow the number of funds to which the Platform RSE designation applies (see Figure 2). Consequently, waiting periods would be applied to a more limited, cohort of entities.
As with a number of proposals in this paper, imposing additional regulations (in the form of waiting periods for rollovers), upon a subset of RSEs may encourage these RSEs to alter their business practices to avoid being designated as a platform RSE. This could involve RSEs removing investment options entirely or artificially bundling distinct investment options together. The potential bundling or reduction of investment options offered by RSEs wishing to avoid platform status may limit consumer exposure to under-diversification and governance risks. 
However, this may also result in a reduction in choice for members, which may incentivise some members to start SMSFs, resulting in these members taking on greater responsibilities and losing the consumer protections of the APRA-regulated environment.[footnoteRef:32] [32:  These protections include free access to AFCA dispute resolution, trustee oversight and liability over investment options, compensation for theft and fraud, insurance protections and regulatory oversight regarding product investment performance.] 

Option 3.2b – Switches to RSEs that offer ‘higher-risk financial products’
An alternative to applying waiting periods based on whether RSEs offer platform products, would be to apply the waiting period exclusively to RSEs that are deemed to offer ‘higher-risk financial products’. This approach would require defining ‘higher-risk financial products’ and flagging the RSEs offering these products on their platforms. Transferring funds would then be able to apply the waiting period upon receiving a switching request to a flagged entity, which would apply to all rollovers to the RSE regardless of the option selected within the destination fund. 
The objective of defining ‘higher-risk financial products’ would be to capture risks of poor product-level governance which may lead to fraud and theft, with a focus on the potential for complete product failure. 
Analysis – ‘Higher-risk financial products’
Narrowing the application of a waiting period to RSEs offering ‘higher-risk financial products’ would, similarly, target a smaller subset of switches where consumers may face heightened exposure to potential misconduct. It may also incentivise greater onboarding due diligence by platforms, specifically in regards to the likelihood of misconduct, fraud or theft. 
This approach would require creating a measure of risk that objectively and fairly measures the risk of financial products. Capturing risk, particularly governance risks that pose a risk of fund failure, is inherently challenging and generally involves significant due diligence regarding specific investment options. 
However, a potential definition could reference pre-existing data which is periodically reported to regulators[footnoteRef:33], which is subject to data uplifts considered in the Treasury consultation paper Enhancing oversight and governance of managed investment schemes[footnoteRef:34]. The definition could also be based upon the definition of lower risk MISs considered within the Treasury consultation paper Compensation Scheme of Last Resort (CSLR): Reform options to support ongoing sustainability[footnoteRef:35] (CSLR consultation paper) released simultaneously with this paper. [33:  Existing data reporting includes the listing status of investments, performance histories, product structure, valuation approaches and valuation cycles.]  [34:  Enhancing oversight and governance of managed investment schemes, February 2026, Australian Government]  [35:  CSLR: Reform options to support ongoing sustainability, March 2026, Australian Government ] 

The Treasury CSLR consultation paper highlights that high concentrations in illiquid or speculative asset classes, reliance on leverage, liquidity mismatches, conflicts of interest, poor governance, related party transactions and misconduct are common features of MIS failure. Consequently, funds that offer MIS options which fall outside the defined set of ‘lower-risk financial products’ under Option 2: Risk-informed levy approaches of Proposal 8 in the CSLR paper, could be flagged for switches under this option. 
This approach however may not account for the intended design of certain investment options to constitute only part of a broader portfolio. RSEs have other mechanisms to manage member’s exposure to market risks effectively through governance practices such as holding limits.
Applying longer time periods for switches to ‘higher-risk financial products’ may also affect investment pathways into particular sectors which rely more heavily on unlisted, or externally managed investment vehicles such as transport infrastructure, real estate, private credit, private equity and renewable energy or resource extraction projects. 
Similar to option 3.2a, the reduction in choice where RSEs make changes to their product offerings may incentivise some members to start SMSFs. Requiring members to access riskier investment products via SMSF’s, rather than through an APRA-regulated fund, may clarify for consumers the risks of different investment strategies, and enable an increased understanding of the personal responsibility, and potential loss, that is associated with self-directing superannuation investments into riskier financial products. 
Providing Warnings and Disclosures
Under both options, transferring funds or regulators could be required to prompt members that request switches with prescribed warnings or disclosures. This would provide members with information to consider outside of the high-pressure sales environment, potentially supporting better decision-making. 
Evidence suggests that for disclosure to be effective it should be timely and targeted to individuals. As such, the most effective form of disclosure would likely be messages that target the warning to the type of switch that is taking place, using simple language. For example, separate messages could be used in the case of member transfers to SMSFs, to a platform, or to another APRA-regulated fund. These messages could highlight the key risks with those types of switches, aiming to give the member information as to whether the switch is likely to suitable for their circumstances.
Potential topics could include:
Protections members lose, and additional obligations, when moving to a different regulatory environment;
Additional obligations consumers may face;
The types of members for whom SMSF or platform products are generally suitable;
Information on average fees (both at the product level, and advice fees);
Information on the expected conduct of financial advisers;
Implications of the switch for the member’s insurance coverage; or
Investment risks, including ensuring diversification and understanding which products may pose higher-risks. 
Alternatively, a simpler general warning could be given. This may still be effective, particularly in warning against misconduct, including where a third party may be involved.


International Experience
In the Government’s February 2026 consultation Enhancing oversight and governance of managed investment schemes[footnoteRef:36], some stakeholders noted the range of investments that may be offered to retail investors in managed investment schemes (MISs) is broader than for some peer jurisdictions, such as the United States (US) and the United Kingdom (UK), and raised the possibility of adopting these approaches in Australia.  [36:  Enhancing oversight and governance of managed investment schemes consult.treasury.gov.au/c2026-736025 ] 

In the UK, funds accessible to retail investors through the UK authorised Undertakings for Collective Investment in Transferable Securities Scheme (UCITS) generally restrict direct investments in physical commodities, real estate and property, unregulated private equity, cryptocurrencies, and unregulated schemes. Diversification in UCITS is targeted through the 5/10/40 rule which states funds can only invest up to 10 per cent in a single issuer, and concentrated investments greater than 5 per cent cannot exceed 40 per cent of the total portfolio. [footnoteRef:37] UCITS furthermore cannot take controlling stakes in underlying companies. [37:  Art. 52, Directive 2009/65/EC (UCITS Directive), www.esma.europa.eu/publications-and-data/interactive-single-rulebook/ucits/article-52 ] 

UK Non-UCITS Retail Schemes (NURS) allow broader investment strategies, permitting investment into a wider range of alternative investment funds. This includes up to 20 per cent of assets into unregulated schemes and unapproved securities, allowing investment in gold of up to 10 per cent, and in immovable property.[footnoteRef:38] [38:  FCA Handbook, COLL 5.6.2G, handbook.fca.org.uk/handbook/coll5/coll5s6 ] 

MIS equivalent retail funds in the US are subject to certain liquidity requirements. These requirements, especially the 15 per cent cap on illiquid assets for open-end funds, restrict retail access to private equity, private credit, and real estate.[footnoteRef:39] Funds must additionally disclose whether they are diversified or non-diversified. Diversified funds must ensure that 75 per cent of their total asset value is not invested in holdings where more than 5 per cent is in any one company’s securities or more than 10 per cent is in any one company’s outstanding voting securities.[footnoteRef:40]  [39:  17 Code of Federal Regulations s 270.22e-4; U.S. Investment Company Act of 1940, s 18(f), www.ecfr.gov/current/title-17/chapter-II/part-270/section-270.22e-4 ]  [40:  U.S. Investment Company Act of 1940, s 5(b)(1), www.govinfo.gov/content/pkg/COMPS-1879/pdf/COMPS-1879.pdf] 

The Government is seeking further feedback on how Australia’s approach to the regulation of MISs compares to alternative jurisdictions. The Government is also seeking feedback on the impacts for consumer protection, productivity and trust that could arise from measures which limit retail investors’ exposure to certain higher risk asset classes or investment strategies. 



	Questions for consideration
Waiting period
14. What length of waiting period would ensure consumers have time to reflect on information before they make a decision?
15. Should members switching superannuation funds be required to reconfirm their choice following a waiting period?
16. Would a waiting period have any negative impacts on consumers?
17. How long after the waiting period should a rollover request lapse?
18. What challenges may funds face in implementing a waiting period, and how could these challenges be mitigated?
19. Should restrictions apply on communications between a financial adviser and the member after the onset of the waiting period?
20. Should consideration be given to a mandatory waiting period applied between the provision of super switching related financial advice and the acceptance of such advice?
Coverage
21. Should a waiting period apply to all switches, or to a prescribed subset?
22. How should ‘higher-risk product’ be defined?
23. Are there exemptions which should be considered so as not to unduly restrict member choice?
Warnings / Notifications
24. What content should be included in notifications to consumers:
24.1 Switching to a platform RSE?
24.2 Switching to an SMSF?
25. Are regulators or member’s current funds more appropriate to provide these warnings?
Implementation
26. Would implementation of this proposal result in significant compliance costs for trustees?
Visibility of fund flows
27. In addition to a waiting period to slow down the super switching process, increased regulator visibility of switching could also work to ensure members are better protected from potential harm. Would there be benefit from requiring receiving funds to collect and provide information on flows into higher-risk products?

	
International experience 
28. What are the potential benefits and harms of imposing conditions on the types of asset classes that schemes may invest in when offered to retail clients? How might the market impacts of such a restriction in an Australian context differ to the experience of alternative jurisdictions?
29. Should certain schemes remain accessible to retail investors without restriction, while others require additional conditions or oversight?
30. What transition issues would MISs face if retail access to certain asset classes were restricted under an amended MIS framework, such as under the UK’s frameworks?





[bookmark: _Toc225863552]Proposal 4: Limit fee deductions for switching-related financial advice

	Proposal 4
Option 4.1 – Prohibit advice-fee deductions for switching-related financial advice
Option 4.2 – Codification of obligations on receiving funds to review advice fee deductions




Under current arrangements, members can deduct the cost of financial advice about their superannuation from their superannuation interest. These advice fee deductions can support access to personal financial advice by allowing fees to be paid directly from the member’s superannuation interest, rather than requiring an upfront out-of-pocket payment.
However, advice fee deductions can also create risks for members by creating a pool of funds which bad actors may seek to target. The collapses of Shield and First Guardian have highlighted conduct where switching advice was provided at scale, facilitated by the availability of superannuation balances as a funding source for advice fees. 
For members, the ability to deduct the cost of super switching advice means they do not need to bear the cost of advice immediately. This mechanism may make members more likely to agree to larger advice fees, creating incentives that increase the risk of adverse outcomes. 
The proposed changes to advice-fee deductions seek to balance reducing incentives for inappropriate switching and excessive charging with maintaining access to advice where it is in members’ best financial interests.
[bookmark: _Toc225863553]Option 4.1 – Prohibit fee deductions for switching-related financial advice
This option would prevent advice fee deductions if the advice recommends a client switch superannuation funds. 
A “switch” would capture the transfer (in whole or part) of a member’s existing superannuation balance from one fund to another, or the redirection of future contributions away from one fund to another. It would not capture movements between investment options or products offered within the member’s existing fund.
Trustees would not be permitted to allow advice-fee deductions where the associated SOA has recommended a switch.
Financial advisers would be required to disclose to a member, before providing advice or making a recommendation, that any advice relating to a superannuation switch must be paid for out-of-pocket and cannot be deducted from the member’s superannuation account. 


Analysis
Option 1 could reduce commercial incentives for advisers to recommend unnecessary or inappropriate switching and encourage greater alignment between advice provided and members’ interests. This option could incentivise financial advisers to focus on strategic issues, such as planning and preparing for retirement, and optimising the use of existing superannuation products, rather than product choice. 
Requiring members to pay out-of-pocket would make the cost of switching-relating advice more transparent and immediate, and a mandatory disclosure obligation on advisers would reinforce that transparency at the point at which the member makes a decision. Introducing this form of friction may prompt members to more actively consider the value and necessity of the advice being provided, and may reduce the prevalence of business models that rely primarily on superannuation balances to fund switching related advice.
However, this option may reduce access to advice by requiring members to pay for advice out-of-pocket, which may deter members (particularly those with limited non-superannuation savings) from seeking advice at all. This may constrain member choice by making it harder for some members to obtain advice to move outside of their current fund’s offerings, including where a switch may be in the member’s best interests. 
Financial advisers are already subject to strong obligations to consumers, including the best interests duty. While this measure could reduce the risks of misconduct, it would also reduce financial advisers’ ability to exercise one of their core roles: analysing and recommending financial products to clients. Under this model, members may in effect be prevented from accessing certain product types both internal and external to the fund, such as retirement income products.
An outright prohibition may also change adviser behaviour in ways that create further risks. For example, advisers may seek to restructure fees (i.e. providing free switching advice with higher fees charged for other components such as ongoing advice). Further, it may result in an increased shift by members towards SMSF establishment, where the same fee deduction restrictions and monitoring would not apply.
Option 4.1a – Targeted alternatives
Alternatively, advice fee deductions could be prohibited only in prescribed circumstances. These could include:
· Prohibiting advice fee deductions from Platform RSEs
· Prohibiting advice fee deductions for new members of the receiving fund (i.e. where the member does not already have an interest in the receiving fund) for a prescribed period.
· Prohibiting advice deductions based on age or balance thresholds. 
A more targeted approach could reduce concerns about inappropriate switching while maintaining access to advice for members.
However, targeting the prohibition on advice fee deductions may result in uneven treatment across cohorts.


[bookmark: _Toc225863554]Option 4.2 – Codification of obligations on receiving funds to review advice fee deductions
Under this option, explicit obligations would be codified for the receiving superannuation fund in relation to deducting fees for personal financial advice. The option would build on existing expectations to strengthen the role of the trustee by ensuring that advice for which fees are deducted clearly relates to the member’s superannuation interest and is in the best financial interests of the member.
Trustees are already required to ensure that any deduction of advice fees from a member’s superannuation interest is consistent with the Sole Purpose Test. That is, that the advice relates to the member’s interest in the fund and supports the provision of retirement benefits. Under this option, the Sole Purpose Test remains the foundational requirement, with additional measures designed to support more consistent and effective application of this obligation in the context of superannuation switching.
The role of the Sole Purpose Test and trustee oversight in advice fee deductions
To comply with the Sole Purpose Test trustees may apply a risk based approach to overseeing advice fee deductions. ASIC and APRA have previously provided guidance that trustees are not required to assess advice quality, value or appropriateness. Oversight has therefore tended to focus on process compliance rather than substantive scrutiny of advice arrangements. 
Recent ASIC findings suggest this approach may be failing to adequately protect members in higher risk circumstances. In its May 2024 review, ASIC identified ongoing deficiencies in trustee oversight of advice fee deductions, including limited or no checking of advice documents by some trustees, fee caps, weak adviser onboarding and monitoring practices[footnoteRef:41]. ASIC also highlighted that existing risk based controls have not always detected or responded to systemic switching activity associated with cold calling and high pressure sales models, indicating that current oversight settings may be insufficient to identify emerging patterns of harm, particularly at the point of entry into a new fund. [41:  ASIC, Rep 781 Review of superannuation trustee practices: Protecting members from harmful advice charges (May 2024).] 

Strengthening the role of trustees in monitoring advice could be achieved by codifying one or more of the following mechanisms: 
Option 4.2a – Mandatory review of advice fee deductions following a switch 
Trustees of receiving funds would be required to review advice fee deductions in defined circumstances, such as the first deduction following a switch. This targeted requirement could support early detection of problematic arrangements and deter business models reliant on switching and large up-front advice fees.
Trustee obligations could also be strengthened by requiring trustees to be satisfied that a switching related advice fee is reasonable, having regard to the nature and scope of the advice, the member’s circumstances, and the fee relative to the member’s balance.
In addition, trustees could also be required to confirm that fee deductions align with the advice provided and the actions implemented following a switch (for example, that the fee relates to documented advice and the member’s superannuation interest).
Option 4.2b – Mandatory fee caps on switching-related advice deductions
Implementing mandatory explicit fee cap obligations on advice fees deducted from superannuation accounts following a switch could provide an important safeguard against excessive charging and balance erosion, particularly at the point where members enter a new fund and are most exposed to conflicted or high pressure advice models. While most trustees already impose some sort of fee cap on advice services provided to members, ASIC’s May 2024 review highlighted wide variation in existing practices and identified cases where caps were set at levels that allowed significant erosion of member balances, including caps as high as $20,000 or five per cent of a member’s balance, with limited additional protections for members with lower balances. ASIC also found 328 instances of unique advice fee deductions exceeding $15,000 over a 12month period, raising concerns that current settings do not consistently operate to protect member outcomes.
In light of these findings, several mandatory fee cap approaches could be considered to strengthen member protections. Options include introducing a lower absolute dollar cap on switching related advice fees, applying a percentage based cap (such as one to two per cent of a member’s balance), or adopting a combined or tiered model that provides stronger protections for members with smaller balances. Fee caps could also be limited to the first advice fee deduction following a superannuation switch, recognising this as the period of greatest risk. 
Option 4.2c – Explicit adviser and licensee onboarding and monitoring requirements
Another approach would introduce clearer minimum expectations for adviser and licensee onboarding and monitoring in relation to switching related advice fee deductions. While trustees already have general duties to manage conduct and operational risks, onboarding practices vary across funds and are not subject to a clear minimum standard. Strengthening minimum expectations would reinforce the trustee’s gatekeeper role and support more consistent controls at the point advisers gain access to fee deduction arrangements.
Under this approach, trustees would be required to implement explicit onboarding and ongoing monitoring processes focused on entity level suitability, rather than assessing the quality of individual advice. Due diligence could include scrutiny of business models that may present heightened risks. This could include high volume switching or reliance on lead generation. These processes could be supported by ongoing monitoring and escalation pathways to prevent harmful models from operating within the superannuation system while preserving access for lower risk advisers.
Analysis
Option 2 would strengthen member protections by clarifying and strengthening existing trustee obligations in relation to advice fee deductions following a superannuation switch. This approach preserves access to personal financial advice where switching is in a member’s best financial interests, while improving consistency, transparency and member protection at the point of greatest risk.

	Questions for consideration
31. Would prohibiting fee deductions for switching related advice meaningfully reduce harmful or inappropriate switching and improve member outcomes?
32. Under Proposal 4, which option (or combination of options) would best reduce inappropriate switching while still allowing appropriate access to advice?
33. Should restrictions also be placed on advice fee deductions from SMSFs?
34. What would be the impact on members’ ability to exercise choice and access financial advice? 
35. If advice fee deduction restrictions were based on a member’s total superannuation balance or age, what thresholds would be appropriate?
36. What existing barriers prevent funds from conducting stronger checks before allowing advice-fee deductions?
37. How would this proposal interact with a waiting period for switching-related advice? 






[bookmark: _Toc225863555]Part 3: Compensation for members
The collapses of Shield and First Guardian have affected around 11,000 Australians, with up to $1 billion that was invested across the two schemes having been lost. The impacts have fallen heavily on older Australians and those nearing retirement, many of whom were pressured into transferring long‑accumulated superannuation balances on the promise of strong returns, only to face significant disruptions to retirement plans and heightened financial insecurity.
These events have highlighted the need to consider whether existing mechanisms for redress are delivering timely and reliable compensation for superannuation fund members, particularly where large numbers of people suffer losses due to a specific investment option failure.
While recent remediation actions by Macquarie Investment Management Ltd[footnoteRef:42] (MIML) and Netwealth Superannuation Services Pty Ltd[footnoteRef:43] (Netwealth) have restored savings to some members, many Australians affected by the collapses are yet to be compensated and remain reliant on general dispute resolution and other compensation pathways. [42:  ASIC, ‘Macquarie admits to Shield contraventions and commits to pay affected members’, (25 September 2025).]  [43:  ASIC, ‘Netwealth admits to First Guardian failures and agrees to compensate members $100 million’, (18 December 2025).] 

The role of Platform Trustees in offering Shield and First Guardian as investment options to their members has also raised broader questions about the role Platform Trustees should play in compensation outcomes, where members have experienced financial losses as a result.
In that context, the Government’s objective is that affected members can access timely, reliable and comprehensible redress through a clear, rules-based framework that allocates responsibilities transparently and minimises avoidable delay. 
The following section sets out the existing avenues through which superannuation funds members may seek compensation and other forms of redress and where superannuation trustees may seek government assistance.
This section also highlights existing gaps in the superannuation compensation framework and proposes options to address these gaps to ensure that members who suffer loss as a result of fraud or theft have access to compensation. 
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There are a range of existing compensation pathways which can be pursued where members have lost retirement savings.
Broadly these are: 
· Dispute resolution (Internal and External) – Members are generally required to first seek remediation through their fund’s Internal Dispute Resolution (IDR) process. Where this course of action does not yield a result, the member may seek to have their issue considered through the External Dispute Resolution (EDR) framework by making a complaint to the Australian Financial Complaints Authority (AFCA) in relation to advice they received. Where AFCA makes a determination in favour of the member, it may decide that a financial firm must undertake a course of action to remediate the member, which may include compensation for loss caused directly by the financial firm’s conduct. However, where an AFCA determination remains unpaid (typically due to insolvency), members may be able to make a claim for payment via the CSLR where the complaint relates to personal financial advice, credit provision, credit intermediation, or securities dealing for retail clients.

· Regulator action – ASIC and APRA may take supervisory or enforcement action in response to suspected misconduct, including actions that may support or encourage remediation outcomes. However, regulator action is not designed to facilitate the payment of compensation for member losses.

· Individual or class litigation – Affected members may seek remedies through the Courts, including through individual proceedings or through class action along with other members.

· Government assistance (Part 23 of the SIS Act) – This provides a pathway for trustees of 
APRA-regulated funds to apply to the government for a discretionary grant of financial assistance where fund losses are attributable to fraud or theft and have caused a substantial diminution of the fund’s assets, leading to difficulty in paying member benefits.

Figure 4 – Existing compensation pathways

[image: The diagram shows that once an eligible loss event occurs, a member (or trustee) may pursue several parallel pathways: dispute resolution (IDR → AFCA/EDR, with possible CSLR access if a determination remains unpaid), regulator action (ASIC/APRA supervision/enforcement leading to potential remediation), court action (proceedings leading to judgment/settlement and damages), or government assistance (a trustee Part 23 application assessed by APRA and determined by the Minister).]
Importantly, existing member‑initiated redress pathways can be pursued in parallel and often intersect in ways that create duplication, sequencing problems and coordination gaps. These challenges are most acute where responsibility for losses spans multiple entities, for example, superannuation trustees, financial advice licensees and responsible entities, making it difficult for members to understand who is responsible, which pathway to use, and whether, when, or from whom compensation will ultimately be received. 
In cases such as the Shield and First Guardian collapses, losses arose across complex chains of conduct and product performance, without a clear allocation of responsibility for compensation. Individual member losses may involve multiple regulated and unregulated entities, making it difficult for affected members to identify a responsible party and pursue effective redress. This fragmentation can create confusion for members, enable blame‑shifting between entities, and increase reliance on the Compensation Scheme of Last Resort as a default pathway for compensation.
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Superannuation fund IDR
Superannuation trustees are required by law to have a dispute resolution system to enable members to raise complaints and seek redress for a range of issues which may cause member detriment. These requirements are intended to support early resolution by trustees, while ensuring members retain access to EDR where a complaint cannot be resolved internally.
In most cases, members lodge a complaint with their trustee’s IDR process, which provides trustees an opportunity to investigate and resolve complaints directly with members in the first instance.
A fund’s IDR process is generally also the pathway for resolving issues whereby the actions of the trustee (such as maladministration) have caused member detriment. To ensure a mechanism is in place to address these situations, trustees are required to maintain a pool of financial resources held as a fund reserve, trustee capital, or a combination, designed to remedy members for losses arising from operational risk events in the trustee’s business, including failures in systems, processes or governance. These events can include, for example, administration and processing errors, unit pricing errors, technology outages or system failures, cybersecurity incidents, and other operational failures that require remediation.
Where such an event occurs, trustees may access their Operational Risk Financial Requirement (ORFR) proactively, where it is aligned with the RSE’s ORFR Strategy[footnoteRef:44] and meets the requirements set out Prudential Standard CPS 230 Operational Risk Management, to ensure the effective management and prevention of operational risk incidents. [44:  APRA Prudential Standard SPS 114 provides an RSE licensee must formulate and give effect to a strategy that sets out how it will implement the ORFR.] 

Trustees set and maintain an appropriate ORFR target, calibrated to the fund’s size, nature and risk profile. These resources may be used to remediate affected members, meet costs associated with operational risk events, and support continuity following a loss. 
Importantly, the ORFR is maintained through administration fees, meaning members ultimately bear the cost of funding the ORFR. In this way, it operates to spread the cost of operational risk events across cohorts of members.
However, while the ORFR strengthens fund resilience and incentivises better operational risk management, it is not intended to operate as a general compensation scheme for large financial losses from the failure of a product made available by the trustee. Indeed, the trustees that have compensated their members for losses linked to the Shield and First Guardian collapses did not use their operational risk reserves.
Australian Financial Complaints Authority 
The Australian Financial Complaints Authority (AFCA) is a free and independent external dispute resolution (EDR) scheme that considers individual complaints about financial products and services as an alternative to the courts. Where a member has sought redress through a superannuation fund’s internal dispute resolution (IDR) process and the matter remains unresolved after 45 days, the complaint may generally be escalated to AFCA, subject to eligibility and time‑limit requirements. AFCA can make determinations that member firms must comply with (should it be accepted by the complainant) as a condition of holding a relevant financial licence.
AFCA operates under distinct jurisdictions, which has important implications in large‑scale loss events such as Shield and First Guardian. In its superannuation jurisdiction, AFCA can only consider individual complaints relating to a member’s own interests and cannot hear complaints about the management of a fund or investment scheme as a whole, including challenges to a trustee’s overall investment strategy, governance arrangements or product design. As a result, AFCA is generally not able to order superannuation trustees to compensate members for losses arising from the collapse of a managed investment scheme made available through a platform. Where AFCA considers an issue to be systemic, it is required to report the matter to regulators (typically ASIC), noting this is a separate obligation to AFCA’s responsibilities in relation to the management and resolution of individual complaints[footnoteRef:45].  [45:  In 2024-25, AFCA reported 105 systemic issues to ASIC, Annual Review 2024-25, Australian Financial Complaints Authority (2025).] 

However, AFCA may consider complaints under its general jurisdiction, including complaints about financial advisers (whether operating independently or under a superannuation trustee’s AFSL) and managed investment schemes. 
Where AFCA upholds a complaint under its general jurisdiction, it may award remedies such as monetary compensation for loss suffered, require corrective action, or direct a firm to take or refrain from taking certain conduct, subject to jurisdictional limits. These remedies are determined on an individual basis and do not extend to scheme‑wide outcomes. In effect, this means AFCA can consider remedies for financial losses associated with failed superannuation investments, but this is limited to assessing the role of financial advisers in that loss independently of any trustee failures.
AFCA’s approach for determining compensation in its general jurisdiction involves comparing the complainant’s actual financial position at the time of determination with a counterfactual position reflecting what would reasonably have occurred had the relevant conduct not taken place. The assessment focuses on the complainant’s financial outcome at determination, either with reference to the financial product that has generated losses or at the portfolio level, whichever is relevant in the circumstances. In awarding compensation, AFCA will take into account any compensation or remediation provided by any other firms in the distribution chain. As a result, where a loss arises through the involvement of multiple entities, compensation paid by one entity prior to determination will generally be taken into account when assessing any remaining loss, rather than resulting in overlapping compensation outcomes. 
For example, if AFCA assesses that, under the relevant counterfactual position, a complainant would reasonably be expected to have $150,000 at the time of determination, and the complainant’s actual position at the time is $50,000, the assessed loss would be $100,000. Where compensation has already been provided by another entity before the determination is made (such as by a trustee), AFCA would typically reflect that payment in its assessment of the remaining loss, which may reduce the additional compensation payable. 
In the case of the Shield and First Guardian collapses, AFCA has received more than 1,500 complaints against superannuation trustees, financial advice licensees, and the responsible entities of the MISs in relation to Shield and First Guardian. AFCA has identified that many complaints against superannuation trustees related to the management of the fund as a whole, which are outside of AFCA’s superannuation jurisdiction. AFCA has however published a number of lead determinations against financial firms, finding failures to provide appropriate advice and awarding compensation. 
Compensation Scheme of Last Resort (CSLR)
The CSLR commenced operations on 2 April 2024 and was established in response to long‑standing concerns that victims of financial misconduct were left uncompensated when firms failed to comply with AFCA determinations, typically because of insolvency. In parallel to this paper, the Government has released an options paper outlining structural, targeted and technical reform options to support the ongoing sustainability of the CSLR. Further information can be found via the Treasury website.
The CSLR can pay up to $150,000 in compensation to eligible claims who have received an AFCA determination awarding compensation that remains unpaid in relation to complaints in one of four areas: personal financial advice, credit intermediation, securities dealing or credit provision. AFCA determinations relating to superannuation trustees are not in scope of the CSLR. The AFCA complaint process must first be completed before a claim can be lodged with the CSLR.
The CSLR is intended to operate as a last-resort compensation scheme and, in many cases, will not restore consumer losses in full. While it does not apply to complaints against superannuation fund trustees, the CSLR may provide compensation for superannuation-related losses where an AFCA determination identifies loss arising from inappropriate financial advice. 
[bookmark: _Toc225863558]Regulator action
ASIC enforcement action aims to address misconduct that causes member detriment, particularly where issues appear systemic (including matters referred by AFCA to ASIC). Reflecting its core responsibilities, ASIC’s actions are primarily oriented toward promoting compliance and deterrence, though it may also choose to seek compensation for affected individuals in certain circumstances. 
ASIC’s enforcement choices are strategic and it cannot take enforcement action in every instance. In response to the Shield and First guardian matters, ASIC commenced civil penalty proceedings in the Federal Court against the four trustees that held one or both of the funds on their platforms: Equity Trustees, Diversa, Macquarie Investment Management and Netwealth. ASIC recently accepted Court-Enforceable Undertakings with both Macquarie Investment Management and Netwealth for each trustee to provide compensation to their members, following admissions by each trustee of contraventions of the Corporations Act relating to offering Shield and First Guardian as investment options to their members. 
However, it should be noted that this is not an automatic feature of enforcement action and may not be a feasible avenue for all trustees, depending on their business model and financial capacity. Even where enforcement action establishes misconduct, members may still need to rely on dispute resolution processes, or pursue court action to recover losses, as enforcement remedies generally focus on regulatory outcomes rather than individual compensation for each affected member.
Individual or class litigation
Members may also seek redress through court proceedings against one or more parties involved in the relevant conduct, such as a financial adviser, trustee, platform operator or other service provider. Litigation can provide access to remedies that are not available through dispute resolution schemes, including damages and, in some cases, costs. Courts also have greater powers to compel evidence than other dispute resolution tribunals. However, individual litigation can involve significant expense, evidentiary burden and delay, and outcomes may be uncertain, particularly where responsibility is contested across multiple entities or where a defendant is insolvent.
In circumstances where large numbers of members have suffered similar losses arising from common issues of fact or law, class action litigation may provide a mechanism for collective redress. Class actions can improve access to justice by pooling claims and reducing individual costs and may facilitate resolution of systemic issues at scale. However, class actions can take many years to resolve, are subject to procedural and funding complexities, and do not guarantee recovery of losses, particularly where recoverable assets are limited or liability is difficult to establish.
[bookmark: _Toc225863559]Government assistance (Part 23 of the SIS Act)
Part 23 of the Superannuation Industry (Supervision) Act 1993 establishes a discretionary mechanism under which the trustee of an APRA regulated fund may apply to Government for a grant of financial assistance where the fund has suffered an eligible loss attributable to fraudulent conduct or theft, and that loss has caused a substantial diminution of fund assets leading to difficulties in paying benefits. 
If assistance is granted, payments are ordinarily met initially from Consolidated Revenue and the cost is usually recouped from industry under the Superannuation (Financial Assistance Funding) Levy Act 1993. Part 23 assistance was last granted following the collapse of Trio Capital Ltd in 2011.
While Part 23 can operate as an important backstop in exceptional circumstances, there are material limitations that may reduce its suitability as a clear and reliable compensation pathway for members. In particular:
· Discretionary model – Part 23 does not create an automatic right to compensation and the mechanism is not designed as a streamlined member-facing remediation pathway and can create uncertainty about timing and outcomes. The granting of assistance under Part 23 of the SIS Act requires a lengthy process which includes seeking advice from APRA, and determining that a grant of financial assistance is in the public interest.

· Impact on broader superannuation sector – Even where financial assistance is granted to a trustee, the cost is recovered from across the superannuation sector via a levy. While such a levy can be targeted to specific parts of the sector, it nonetheless raises distributional and cross-subsidisation concerns for unaffected funds (and by extension their members) who ultimately become responsible for compensating unrelated members who have experienced losses.
[bookmark: _Toc225863560]The Case for Reform
While these matters are ongoing, initial compensation outcomes related to the Shield and First Guardian collapses suggest improvements to compensation pathways could better support consumer outcomes and create clearer accountability for superannuation trustees. Key areas for improvement could include:
· Creating a clearer compensation pathway for members ;
· Creating clearer accountability for superannuation trustees to pay compensation where they have listed failed investment products on their platform; 
· Considering the apportioning of liability for compensation where the conduct of multiple entities contributes to a financial loss; and 
· Clarifying the role of Part 23 compensation in relation to failures of individual investment options on a platform.
[bookmark: _Toc225863561]
Proposal 5: Requiring Platform Trustees to compensate members for eligible losses

	Proposal 5
Option 5.1 – Obligation on ‘Platform Trustees’ to compensate members for eligible losses
Option 5.2 – ASIC directions power (Remediation)




[bookmark: _Toc225863562]Option 5.1 – Obligation on ‘Platform Trustees’ to compensate members for eligible losses
This proposal would impose a legal obligation on Platform Trustees to compensate their members for ‘eligible losses’ incurred on their platform. Eligible losses would be confined to financial losses arising from external fraud or theft that result in the collapse of an investment product and would exclude losses attributable to ordinary investment performance or market volatility.
The obligation would be limited to Platform Trustees to reflect that members of Platform RSEs are typically more exposed to a broader range of member-directed investment options, including options that are more complex, less diversified and introduce additional governance risks compared with than those offered through traditional trustee-directed offerings. 
The obligation would be delivered through a new, rules-based compensation mechanism, which would serve as the first pathway for affected members of a Platform RSE seeking redress. In this way, the proposal aims to address concerns that existing compensation pathways can be overly complex for members to navigate, and are often subjected to prolonged timeframes, and uncertainty about when (and whether) compensation will ultimately be received. 
An independent third party would be responsible for activating the obligation. This would involve an external decision-maker determining whether an eligible loss has occurred and, if so, directing the Platform Trustee to provide compensation.
Compensation would be funded via trustee capital, rather than the Platform RSE’s assets. The proposals would require Platform Trustees to maintain (or be able to raise) a dedicated pool of capital from which compensation payments could be made.
Analysis
This proposal would be likely to reduce pressure on the CSLR arising from mass-loss events in platform products, as has been the case in the Shield and First Guardian collapses. This change would reframe the responsibility for compensation losses on superannuation platforms from the broader superannuation and financial services sector to the entities responsible.
As discussed earlier in the paper, implementing a targeted obligation of this kind would first require developing a definition of a “Platform Trustee” for legislative purposes. While APRA uses the term “platform” for regulatory and data-collection purposes (in particular, as a way of describing a subset of investment menu types), there is currently no legal distinction between APRA-regulated funds based on how they present investment options to members or the types of products they offer. For the purposes of compensation, ‘Platform Trustee’ refers to the RSE licensee of a ‘Platform RSE’ as previously defined in Part 1 of the paper.
The Government is seeking feedback on this reform proposal, including the design and application of the following components:
· Funding of member compensation – Specifying the source of funds for compensation payments, including whether the obligation is supported by a pre-funded capital requirement or a post-event funding obligation.
· Eligible losses – Specifying the categories of losses covered under the obligation.
· Activation – Establishing the process for determining whether a loss constitutes an eligible loss and, if so, the mechanism by which the compensation obligation is enlivened (including the relevant trigger and decision-maker).
· Determining compensation – The degree to which eligible losses should be compensated by superannuation trustees.
· Interactions with existing pathways – How the proposed obligation would operate alongside existing redress mechanisms to manage sequencing, overlap and avoid double compensation.
Each component is discussed further below.
[bookmark: _Toc225863563]Funding of member compensation
Requirement to hold pre-funded capital reserves for compensation
Under this proposal, each Platform Trustee would be required to maintain dedicated, readily available capital to meet compensation obligations where an eligible loss is deemed to have occurred. The capital to be held by each Platform Trustee would be risk-based, with the amount linked to the likelihood of the trustee suffering an eligible loss. 
A pre-funded capital requirement would provide greater certainty for platform members of compensation being available and would support faster payments, with clearer trustee accountability. However, because large‑scale loss events may be infrequent, requiring Platform Trustees to hold dedicated resources at all times may increase costs for the platform segment (relative to post-event funding alternatives), including where reserves are rarely or never drawn upon.
This approach also raises questions about how such resources would be funded in practice. Many trustees have limited options for raising capital, and in practice, additional financial buffers may be built through fees which are ultimately borne by members. This is currently the case for both the Trustee risk reserve (principally used to pay penalties by trustees) and the ORFR (used to compensate members in response to operational risk events). 
Requirement to raise capital reserves for compensation following an eligible loss 
Alternatively, Platform Trustees could be required to compensate members once specified conditions are met, sourcing funds once the compensation has been determined. This would negate the need for Platform Trustees to maintain specified amounts of financial resources which may never be required if eligible losses are not experienced. However, there would be a risk under a post-event obligation that sufficient capital would not be able to be raised to meet compensation payments, for example because a Platform Trustee becomes financially distressed or insolvent following a large-scale loss event, which could limit its ability to raise funds and, in turn, to compensate members. Members of the fund would also have an incentive to leave the fund where they expect material increases in fees.
While a pre-funded requirement can support faster, more certain compensation, and a post-event requirement can reduce the cost of holding potentially idle buffers, both approaches raise prudential considerations where Platform Trustees may have limited capacity to build, maintain or raise capital, which may increase the risk of delayed compensation to members and trustee financial distress.

	Questions 
38. Do you consider exiting pathways for members to seek redress for financial losses are overly complex and not fit for purpose?
39. Should the requirement to compensate members from trustee capital be pre or post funded?
40. If a pre‑funded requirement were adopted, should it be principles‑based (adequate capital to fund compensation) or prescriptive (a minimum amount, for example linked to funds under management or another exposure measure)? 


[bookmark: _Toc225863564]Eligible loss
Eligible losses would be those suffered by platform members due to the collapse of an investment product from an external event, such as fraud or theft. 
The definition of eligible loss would be designed to exclude normal investment losses due to market volatility or general underperformance of a financial product. It would also not be intended to cover losses arising from internal events (including trustee maladministration), noting remediation for operational risk events such as process failures would usually be able to be addressed through a fund’s ORFR.
Limiting the Platform Trustee’s compensation obligation to “eligible losses” would help clarify that the obligation is not intended to eliminate ordinary investment risk for members. Instead, it would draw a clearer boundary between losses attributable to the actions of bad actors, and losses that arise from normal market volatility or product underperformance. 
A key challenge will be defining “eligible loss” in a manner which supports timely and efficient decision making. In practice, establishing whether a loss is attributable to fraud or theft will generally be dependent on the circumstances of each case, and may be contested by the parties involved. 
	Questions for consideration
41. What criteria and evidentiary threshold should apply to determine that a loss is attributable to external fraud or theft and therefore an “eligible loss”?



[bookmark: _Toc225863565]Activation
The obligation to compensate members could be activated by an independent third party. The legislative framework would need to specify the entity (or entities) responsible for:
· Determining an eligible loss event has occurred;
· Apportioning liability;
· Directing the Platform Trustee to pay compensation to its members; and
· Determining the amount to be paid.
Directions power
Under this approach, an independent body could be given the power to direct a Platform Trustee to provide compensation to its members, where an eligible loss event has occurred. This could provide a clearer and more consistent approach for affected members compared with relying on existing compensation pathways.
To operate effectively, this approach would need to clearly specify the circumstances in which the independent body would issue a direction, including defining eligible losses (as described above) and the information the body could consider to be satisfied that an eligible loss event has occurred. Clear expectations would also be required on timeframes for Platform Trustees to comply with a direction, rights to appeal the determination, and how this would interact with other ongoing processes (including AFCA processes and Court proceedings).
Under this model, consideration could be given to the role of AFCA, including whether scheme and process changes, as well as additional resourcing, could improve the compensation process for affected members. This may include whether AFCA should be given new powers to join complaints spanning superannuation and other jurisdictions (such as financial advice), which could provide a holistic pathway in matters where responsibility and losses extend across multiple entities. 

	Questions 
42. Which independent body would you consider to be most appropriate for determining that an eligible loss event has occurred?
43. How should this new mechanism work alongside existing compensation pathways such as trustee remediation, ORFR, AFCA/CSLR and Part 23 assistance?


[bookmark: _Toc225863566]Determining compensation 
Under this proposal, rules would be required for determining the amount of compensation available to affected members. Options for the level of compensation include: 
· Initial capital invested
· Initial capital invested indexed against a counterfactual benchmark; or
· A capped amount or proportion of the financial loss 
Initial capital invested
Compensation would be limited to the consumer’s capital loss, excluding any capital gain as calculated using a counterfactual investment return. Compensation payable would be calculated as the difference between the amount originally invested and the consumer’s actual ending financial position, after deducting any benefits received over the life of the investment. Under this methodology, compensation would restore affected consumers only to the financial position they were in at the time they entered into the investment(s), addressing their overall financial loss without providing gains beyond the recovery of capital. 
Counterfactual benchmark 
Under this option, compensation would be determined using a counterfactual approach, in line with AFCA’s current practice for advice complaints, comparing the complainant’s actual position following the breach with the estimated position the consumer should have reasonably achieved.[footnoteRef:46]  [46:  Australian Financial Complaints Authority (AFCA), ‘How does AFCA calculate loss? What financial advisers need to know’.] 

A capped amount for proportion of the financial loss
Under this option, compensation would be calculated on a counterfactual loss basis but would also be subject to a proportional cap or monetary limit.
Analysis 
As discussed in the ‘CSLR: Reform options to support ongoing sustainability’ paper[footnoteRef:47] there are trade-offs between the adequacy and fairness of consumer redress with the costs imposed by the requirement.  [47:  CSLR: Reform options to support ongoing sustainability, March 2026, Australian Government.] 

Linking compensation to a counterfactual basis would provide continuity with existing AFCA processes and jurisprudence, while ensuring members are fully compensated for investment losses. However, this option generates the highest compensation payments, the costs of which are likely to be borne by the members of platform trustees. High levels of compensation may also create moral hazard for members by encouraging investments into higher-risk options, understanding they would not bear losses in cases of fund collapses linked to fraud and theft.
Limiting compensation to capital amounts would focus on restoring consumers to their original capital position, rather than compensating for hypothetical investment performance. However, AFCA has noted that applying a pure capital loss approach for calculating loss – as suggested by some stakeholders – does not automatically generate lower values of compensation; for instance, in a market downturn, applying a market benchmark to calculate the counterfactual position may result in lower compensation than a capital loss only approach. AFCA has also suggested that any proposed reform to the ‘but for’ should – if pursued – be carefully limited to CSLR settings rather than altering AFCA’s decision‑making framework more broadly.
Limiting compensation to a capped amount or proportion of the loss would limit member compensation and better maintain incentives for consumers and advisers to invest prudently. This option would also limit the costs borne by other parties which were not affected by the investment loss.
	Questions 
44. How should compensation be determined?



[bookmark: _Toc225863567]Interaction with existing redress mechanisms
Some approaches under this proposal are likely to overlap with existing redress mechanisms, including AFCA determinations and the CSLR (where the member losses are related to personal financial advice) and the financial assistance provisions in Part 23 of the SIS Act. The obligation on Platform Trustees to provide compensation is intended to operate as the first pathway for members seeking redress, with other existing mechanisms available to be pursued only where a Platform Trustee is unable to meet its obligation.
The extent of any overlap will depend on how eligible losses are defined and how compensation obligations are triggered. As a result, consideration will need to be given to how these mechanisms operate together to ensure that pathways are clear and that existing arrangements retain their efficacy. Amendments to the operation of existing schemes may be necessary to avoid duplication, gaps or unintended consequences across the redress framework. 

	Questions 
45. What changes should be made to existing redress mechanisms if this proposal is implemented?


[bookmark: _Toc225863568]Alternative compensation proposals
[bookmark: _Toc225863569]Option 5.2 – ASIC directions power (Remediation)
ASIC would be given the power to direct a Platform Trustee (as an AFS licensee) to commence a remediation process (in line with the process under Regulatory Guide 277 – Consumer Remediation[footnoteRef:48]), where ASIC has reason to suspect that a trustee has engaged or will engage in conduct that would constitute a contravention of a financial services law, and which may have led to member losses.  [48:  ASIC, Regulatory Guide 277 sets out guidance for remediations conducted by all AFS licensees in the Australian financial system.] 

Consistent with RG 277, upon receiving the direction, the Platform Trustee would then be responsible for scoping the misconduct or failure, determining whether it is responsible for the member losses, an appropriate outcome (including both monetary and non-monetary remedies), and providing that outcome to their members.
This could provide a pathway that is potentially more responsive than waiting for final court outcomes, while retaining an external decision-maker and supporting consistent application across all Platform Trustees.
However, as this would be a direction to commence a remediation process, as opposed to compensating members, this approach would require a greater degree of discretion on the part of the Platform Trustee in determining whether and to what degree, compensation is payable. As such, it may result in inconsistent outcomes for members seeking compensation for losses.

	Questions for consideration
46. Would providing ASIC with a power to direct trustees to commence remediation processes provide an effective avenue to redress to members?





[bookmark: _Toc225863570]Appendix A: List of consultation questions 

	Proposal 1: Strengthening governance requirements for Platform Trustees
1. How should a “Platform RSE” and a “Platform Trustee” be defined? 
2. Is the term pre-mixed trustee-directed product appropriate for capturing the 
non-platform and non-member directed sub category of Choice products?
Requirement to set an enforce holding limits for investment options
3. Would mandatory holding limits be an effective safeguard to promote diversification and reduce overconcentration risk for platform members? 
4. What characteristics of investment options should be considering when setting holding limits?  
Codified due diligence requirements
5. Should codified due diligence obligations be introduced?
6. What minimum elements should be specified as part of a codified due diligence obligation?
Limiting certain conflicted arrangements and payments
7. Are platform‑specific restrictions needed to address conflicted payments or benefits that are linked to product listing, preferred placement, continued availability, or member flows? 
7.1 If so, which types of payments or arrangements pose the greatest risk of undermining a Platform Trustee’s independence?
8. How can restrictions be designed to stop harmful incentives without restricting legitimate operational arrangements?
Restricting certain trustee operating models
9. What features of an outsourced model may reduce governance effectiveness?
10. What are the characteristics that could be reflected when differentiating between varying trustee business models, to ensure governance obligations are appropriately calibrated to Platform Trustee environments?
11. What would the impact be of banning the trustee for hire model? 





	Proposal 2: Increase penalties under the SIS Act
12. Should SIS Act penalties increase to better match comparable penalties in the Corporations Act 2001?
13. Would higher maximum SIS Act penalties incentivise better Trustee governance?



	
Proposal 3: Introduce a waiting period for inter-fund superannuation switches

Waiting period
14. What length of waiting period would ensure consumers have time to reflect on information before they make a decision?
15. Should members switching superannuation funds be required to reconfirm their choice following a waiting period?
16. Would a waiting period have any negative impacts on consumers?
17. How long after the waiting period should a rollover request lapse?
18. What challenges may funds face in implementing a waiting period, and how could these challenges be mitigated?
19. Should restrictions apply on communications between a financial adviser and the member after the onset of the waiting period?
20. Should consideration be given to a mandatory waiting period applied between the provision of super switching related financial advice and the acceptance of such advice?
Coverage
21. Should a waiting period apply to all switches, or to a prescribed subset?
22. How should ‘higher-risk product’ be defined?
23. Are there exemptions which should be considered so as not to unduly restrict member choice?
Warnings / Notifications
24. What content should be included in notifications to consumers:
24.1 Switching to a platform RSE?
24.2 Switching to an SMSF?
25. Are regulators or members’ current funds more appropriate to provide these warnings?
Implementation
26. Would implementation of this proposal result in significant compliance costs for trustees?
Visibility of fund flows
27. In addition to a waiting period to slow down the super switching process, increased regulator visibility of switching could also work to ensure members are better protected from potential harm. Would there be benefit from requiring receiving funds to collect and provide information on flows into higher-risk products?
International experience 
28. What are the potential benefits and harms of imposing conditions on the types of asset classes that schemes may invest in when offered to retail clients? How might the market impacts of such a restriction in an Australian context differ to the experience of alternative jurisdictions?
29. Should certain schemes remain accessible to retail investors without restriction, while others require additional conditions or oversight?
30. What transition issues would MISs face if retail access to certain asset classes were restricted under an amended MIS framework, such as under the UK’s frameworks?



	Proposal 4: Limit fee deductions for switching-related financial advice
31. Would prohibiting fee deductions for switching‑related advice meaningfully reduce harmful or inappropriate switching and improve member outcomes?
32. Under Proposal 4, which option (or combination of options) would best reduce inappropriate switching while still allowing appropriate access to advice?
33. Should restrictions also be placed on advice fee deductions from SMSFs?
34. What would be the impact on members’ ability to exercise choice and access financial advice? 
35. If advice fee deduction restrictions were based on a member’s total superannuation balance or age, what thresholds would be appropriate?
36. What existing barriers prevent funds from conducting stronger checks before allowing advice-fee deductions?
37. How would this proposal interact with a waiting period for switching-related advice?




	Proposal 5: Requiring Platform Trustees to compensate members for eligible losses
Funding of member compensation
38. Do you consider existing pathways for members to seek redress for financial losses are overly complex and not fit for purpose?
39. Should the requirement to compensate members from trustee capital be pre or post funded?
40. If a pre‑funded requirement were adopted, should it be principles‑based (adequate capital to fund compensation) or prescriptive (a minimum amount, for example linked to funds under management or another exposure measure)?
Eligible loss
41. What criteria and evidentiary threshold should apply to determine that a loss is attributable to external fraud or theft and therefore an “eligible loss”?
Activation
42. Which independent body would you consider to be most appropriate for determining that an eligible loss event has occurred?
43. How should this new mechanism work alongside existing compensation pathways such as trustee remediation, ORFR, AFCA/CSLR and Part 23 assistance?
Determining compensation
44. How should compensation be determined?
Interaction with existing redress mechanisms
45. What changes should be made to existing redress mechanisms if this proposal is implemented?
Alternative compensation proposals
46. Would providing ASIC with a power to direct trustees to commence remediation processes provide an effective avenue to redress to members?
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