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13 June 2024

Prof. Dawn Freshwater
Vice-Chancellor

University of Auckland
dawn.freshwater@auckland.ac.nz

cc: Pro Vice-Chancellors

Professor Te Kawehau Hoskins tk.hoskins@auckland.ac.nz; Professor Jemaima Tiatia-Siau
j.tiatia@auckland.ac.nz; Professor Cathy Stinear c.stinear@auckland.ac.nz; Professor Bridget Kool
b.kool@auckland.ac.nz

Ambiguity in University’s Draft Freedom of Expression and Academic
Freedom Policy

Good morning,

1. We write on behalf of the Inter-University Council on Academic Freedom (IUCAF), a sub-committee of the
Free Speech Union (FSU). We represent academics from across all eight universities in New Zealand and
support the coordination of the work the Free Speech Union does to promote and defend academic
freedom, as a derivative right of free speech for academics and students in higher education.

2. We write following your release of the University of Auckland’s (“UoA”) draft Freedom of Expression and
Academic Freedom Policy (“the Draft Policy”). As you will be aware, academic freedom and free speech at
universities are issues of growing concern particularly considering survey data showing a culture of self-
censorship in response to institutional pressure. It is apparent all New Zealand universities need a policy to
vigorously defend free speech and academic freedom in their institutions.

3. We commend the UoA on proactively preparing a policy affirming the right to freedom of expression and
academic freedom of its staff and students. We wish to bring to your attention sections of the Draft Policy
that are ambiguous and may undermine its objective.

4. The Draft Policy identifies the upholding of the principles of the Treaty of Waitangi to be central to its
mission. These principles have been, and continue to be, subject to debate with no collectively agreed
interpretation. The Draft Policy does not include a reference to the UoA’s interpretation of the Treaty and
how any conflict this may have with the rights to free speech and academic freedom will be resolved. In
essence, the ‘correct’ interpretation of the Treaty is an ever-evolving political issue. The UoA’s adoption of
a particular interpretation of the Treaty (and consequently a political stance), which it holds its staff and
students to, is contrary to academic freedom.

5. The Draft Policy states the right to freedom of expression is subject to limits including “health and safety”.
Recently, health and safety concerns have been used to cancel events and limit freedom of expression. This
is known as the “heckler’s veto”. The Supreme Court in Moncrief-Spittle v Regional Facilities Auckland
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Limited held in the face of hecklers’ veto, there is a high bar to be met before a publicly owned venue can
cancel an event on health and safety grounds. The Draft Policy should better reflect the law in this regard
and protect events or other forms of expression from being arbitrarily prohibited or cancelled.

6. The Code of Conduct (“the Code”) “sets out the University’s expectations of the standards of behaviour of
all University members”. This includes the expectation to act with manaakitanga, foster whanaungatanga,
and uphold the values of kaitiakitanga, respect, and integrity. Behaviour inconsistent with the Code may be
open to “appropriate interventions” and the subject of “formal disciplinary action”. How does the Code align
with the Draft Policy? It suggests there may be consequences for speech inconsistent with the Code, but the
Draft Policy is explicit there is no duty to protect any person from feeling offended or shocked or insulted
by lawful speech.

7. Afurther limit to freedom of expression provided for in the Draft Policy is where the expression “causes (or
has the potential to cause) serious damage to the University”. What constitutes “damage” to the UoA? The
term needs to be defined and illustrated to prevent a merely subjective assessment and this being used to
censor speech some people may not agree with.

8. The Draft Policy stipulates the UoA “may express an institutional position or view” but there is no reference
to limitations on this. Will the UoA express positions or views that step outside its business and public
functions? If so, it will no longer be apolitical. When a university takes an institutional position or view it is
either speaking on behalf of its staff or putting them in a position against their employer. Staff and students
alike are less likely to express their views on issues if they feel “the institution” takes or may take a contrary
view. This is antithetical to encouraging free expression and the role of universities to be society’s critic and
conscience. Academic freedom cannot exist without politically neutral university institutions that allow for
the pursuit of truth and advancement of knowledge free from political, ideological, or economic agendas.

9. Academic freedom must be exercised “in @ manner consistent with the scholarly and professional standards
of the relevant fields of study and research”. What are these standards and how will determinations be made
as to whether they have been met?

10. In due course, we would welcome the opportunity to meet with those who will be reviewing the submissions
to the consultation, to discuss our concerns and how the Draft Policy can be further developed to achieve
its objective.

Yours faithfully,
Inter-University Council on Academic Freedom
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Prof. Paul Moon (AUT) Prof. Elizabeth Rata (University of Auckland) Jonathan Ayling (FSU)
Co-Chairperson Co-Chairperson Chief Executive
paul.moon@aut.ac.nz E.rata@auckland.ac.nz jonathan@fsu.nz
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