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Introduction

[1]  The Royal Forest and Bird Protection Society of New Zealand Incorporated

(Forest and Bird) has applied for declarations and enforcement orders pursuant to the

provisions of ss311 and 316 of the Resource Management Act 1991 (RMA). The

Respondent in the proceedings is New Plymouth District Council (the Council).

[2] The applications considered by the Court (amended as an outcome of

agreements reached at mediation between the parties) are in the following terms:

1

I, the Royal Forest and Bird Protection Society of New Zealand

Incorporated ("RFBPS") apply for the following declaration under sections
310(bb)(i) and (c) of the Act.
A declaration that the New Plymouth District Plan contravenes the Act in that

it:

2.

(a) fails to adequately recognise and provide for the protection of areas
of significant indigenous vegetation and significant habitats of
indigenous fauna contrary to section 6(c); and

(b) has not been prepared in accordance with the New Plymouth
District Council's function under section 31(1)(b)(iii) for controlling the
actual or potential effects of the use, development, or protection of land
for the purpose of "[t]he maintenance of indigenous biological diversity”,
nor does it give effect to the provisions of the New Zealand Coastal
Policy Statement or the Taranaki Regional Policy Statement, as required
by section 735.

I, RFBPS, also apply for the following enforcement orders under

section 314(1)(b) of the Act:

(a) An order that the New Plymouth District Council notify a change to
the New Plymouth District Plan and in due course notify its review of the
District Plan so as to identify as significant natural areas for the
purposes of section 6(c) of the Act all the 363 sites that are likely to meet
the New Plymouth District Plan significance criteria based on the
desktop assessments described in Wildland Consultants Limited Reports
1623 (March 2007), 2407 (October 2009), 2611 (March 2011) and



2611a (March 2012), in addition to the significant natural areas
contained in Appendix 21 of the District Plan,
(b) An order that the review of the New Plymouth District Plan include
rules for the protection of significant natural areas;
(c) [withdrawn],
(d) An order that for all natural areas of the District that have been
excluded from the section 6(c) identification work undertaken by or on
behalf of the New Plymouth District Council because:
I. they are habitats that are difficult to adequately identify through
desk-top analysis, or
ii. they are considered to be protected through other means such as
through legal covenant or under the Taranaki Regional Council's
Key Native Ecosystems Programme;
iii. the New Plymouth District Council undertake further work to
identify these areas and to include them as significant natural areas
if they are likely to meet the criteria for significance as set out in the
New Plymouth District Plan; and
(e) Such further orders as the Court considers necessary in order to

ensure compliance with the Act.

[3] It will be seen that the proceedings are directed at recognition of and
provision for areas of significant indigenous vegetation and significant habitats of
indigenous fauna in the New Plymouth District Plan (the District Plan). In these
proceedings such areas are jointly referred to as Significant Natural Areas (SNAs).
Forest and Bird seeks declarations that the District Plan fails to recognise and
provide for the protection of SNAs in accordance with its statutory obligations and
seeks enforcement orders requiring the Council to (inter alia) notify a change to the

District Plan to remedy that purported failure.

[4]  The application (as initially filed) was accompanied by two supporting

documents;




e An affidavit dated 2 September 2014 from Ms F J F Maseyk, an
ecologist;'
e An affidavit dated 6 October 2014 from Mr G J Carlyon, a planning

" consultant.

[5] The documents filed by Forest and Bird identified up to 363 SNAs® which it
contended ought be recognised in and given protection under the District Plan. As
the proceedings were potentially of interest to a large number of property owners
across the New Plymouth District whose properties contained SNAs which had been
identified, Forest and Bird filed with its application a request for waiver of and

directions as to service.

[6] Following a telephone conference with counsel for Forest and Bird and the
Council the Court made (13 November 2014) and then amended (28 November
2014) directions providing for service of the proceedings to be effected by notice in

various publications circulating in and beyond the New Plymouth District.

[7] Forty interested party notices® were received from persons and bodies who
wished to participate in the proceedings. Subsequently a number of these parties
combined their interests under the banner of Federated Farmers of New Zealand
(Federated Farmers) or a group terming itself Property Owners Action Group
(POAGQG) for the purpose of presentation of their cases to the Court. Twenty nine
statements of evidence were lodged with the Court for consideration at our hearing.
All of the various statements of evidence were pre-read by the Court but not all of
those who had filed statements were required to confirm their evidence or be

available for cross-examination (although many were).

[8]  In addition to the statements of evidence which were received and considered

by the Court, joint statements were received from:

' Supplemented by Supplementary Affidavit dated 17 March 2015.
? That figure was amended to 361 and recorded in a joint statement dated 2 August 2015,
7 |® Some parties gave more than one notice.




e  Witnesses G J Carlyon (for Forest and Bird), S A Hartley (for Federated
Farmers), J A Johnson (for the Council) and F C Versteeg (for the
Council) as to planning issues;

e Witnesses M M Dravitzki (for the Council) and F J F Maseyk (for Forest
and Bird) as to the number of SNAs (refer footnote 2).

[9] Prior to commencement of the hearing Forest and Bird filed an interlocutory
application seeking to strike out parts of the cases of various other parties. The Court
declined to determine the strike out application prior to the hearing. The issues
raised in the application were ultimately dealt with as part of the merits of the

proceedings overall.

Background

[10] These applications have their origin in processes arising out of the Proposed
New Plymouth District Plan (the Proposed Plan) which was notified in November
1998, more particularly the provisions of the Proposed Plan relating to the
identification and protection of SNAs.* During the course of preparation of the
Proposed Plan the Council had identified 164 areas in the District which were
regarded as SNAs. Many of these SNAs were situated on land which was in public
ownership (such as the DoC estate or Council Reserves) where it was considered that

no further protection under the District Plan was necessary.

[11] The Proposed Plan as notified contained two appendices identifying SNAs
which were situated on land in private ownership and accordingly were not subject to
the same protection as land in public ownership:
e Appendix 20.2 (now Appendix 21.2-District Plan) identified 32 SNAs
which were not subject to any form of legal protection;
e Appendix 20.3 (now Appendix 21.3-District Plan) identified 38 SNAs

which were legally protected through covenants.’

G J Carlyon Affidavit, para 13 - also Issue 16 (Operative) District Plan - see definition of
onservation Covenant in District Plan.




[12] Notwithstanding identification of umprotected SNAs in Appendix 20.2, no
rule was included in the Proposed Plan providing for their protection (for example by
requiring resource consent for any modification of the SNAs). Instead the Proposed
Plan provided for a series of non-regulatory methods for protecting SNAs combined
with a monitoring programme. Forest and Bird and the Director General of
Conservation appealed these provisions of the Proposed Plan seeking (inter alia) the
inclusion of rules in the Proposed Plan to control the disturbance (felling, destruction
or damage) of indigenous vegetation in SNAs which were not otherwise protected in

some way.

[13] After the appeals were filed in 2002 there was a process of engagement
between Forest and Bird, the Director General, the Council and various other parties
with an interest in the SNA topic. This process led to resolution of the appeals in
2005. There were two outcomes:
e Agreement between the parties as to the form of a consent order which
eventually issued from the Environment Court on 13 July 2005 (the
Consent Order);
e Execution of a Memorandum of Understanding between the parties,
dated 16 May 2005 (the MOU) putting in place a process to underpin the
Consent Order and revise and update provisions of the District Plan

relating to SNAs.

[14] For the sake of efficiency we simply adopt and repeat in this decision the
descriptions contained in the affidavit of Mr Carlyon as to the matters addressed in
the Consent Order and MOU:
II.  Environment Court Consent Order 2005
18. The key matters addressed by the Consent Order included:
e amended 'significance’ criteria (to be contained within Appendix
20 of Volume 2 of the Proposed NPDP),
e modified methods of implementation including, importantly, a
rule controlling the disturbance of indigenous vegetation within

areas identified as significant (rule OL47(aa) in the Consent




r.

19.

Order, which subsequently became numbered rule OL 60 in the
NPDP),

e retention of a list of SNA’s in Appendix 20.2 (subsequently
numbered Appendix 21.2),;

e retention of a separate appendix for those SNA’s on private land
that were legally protected through covenanting (Appendix 20.3
subsequently Appendix 21.3);

e a method to transfer legally protected SNA’s from Appendix 20.2
into Appendix 20.3 without further formality;

e amendment to the definition of an SNA clarifying that the scope of
the term excludes vegetation regenerated post plan notification,

e amendment to the definition of indigenous vegetation disturbance
to exclude certain activities, namely disturbance for protection of
human life, tree trimming necessary for current operation and
maintenance of infrastructure and the collection of materials for

scientific or cultural purposes.

Memorandum of Understanding of 16 May 2005 (MOU)

The MOU contained a framework for the review of sites against the
revised SNA criteria in the NPDP. As part of the method for
achieving this, an SNA liaison group was formed (the "SNALG"). The
MOU required Council to retain, delete or add SNA's in line with the
agreed significance criteria (page 5 of the MOU). It also provided for
an investigation of provisions whereby affected landowners could
‘offset’ the restrictions that would occur as a consequence of SNA
provisions being applied to their land. The following numbering of
each commitment was used for reference purposes by the NPDC and
will also be used in my evidence.
o 'MOU I': A review of the list of SNA’s within the Proposed
NPDP, allowing for the removal of sites no longer meeting
(revised) criteria. This review was to be undertaken within

18 months from the date of ratification of the MOU.



o  'MOU 2': A review of the list of SNA’s with a view to adding
Sfurther sites found to meet the revised significance criteria (within
24 months).

o 'MOU 3': An assessment to consider 'mitigation’' opportunities
for landowners accruing economic cost as a consequence of
owning SNA’s (also within 24 months). This was to include
consideration of transferrable development rights, tradeable
development/subdivision rights, and bonus opportunities on
undertaking development or subdivision. It also required
consideration of waivers or reductions in financial and/or
development contributions and the possibility of Council
confirming a policy that it would levy financial or development
contributions for the purposes of protecting significant natural
areas.

e 'MOU 4': A review of the Heritage Protection Fund. The focus
of this was on increasing the amount of the fund and focussing
resources on SNA's.

o 'MOU 5': A review of Council's fees and charges policy in
relation to consents involving SNA’s (within 6 months).

e 'MOU 6'": A review of Council's rates policy applying to SNA's
(within 6 months).

20.  Importantly, the MOU provided that, within 24 months, a plan change
would be notified providing for the SNA matters MOU 1, 2 and also
MOU 3 if required (i.e. if the parties identified opportunities to
address the economic matters covered by MOU 3 above).

21. It was agreed that variation to the timefirames, summarised above,

could only occur by agreement between all parties to the MOU.

The process described above is important in the context of these proceedings for at

least two reasons.

/"EE&Z\ [15] Firstly, because the changes to the Proposed Plan embodied in the Consent
2




from a non-regulatory basis to a joint non-regulatory and regulatory basis. The
Consent Order incorporated into the District Plan a Rulga6 regulating the extent to
which there could be disturbance of indigenous vegetation in SNAs identified in
Appendix 20.2 by requiring a restricted discretionary consent application for such
disturbance. In short, it was determined that there should be rules controlling the
disturbance of indigenous vegetation in SNAs identified in Appendix 20.2 of the
Proposed Plan (now Appendix 21.2 of the District Plan).

[16] Secondly, under the MOU the Council agreed to undertake a process whereby
it would be determined:

o Firstly whether the 32 SNAs identified in Appendix 20.2 (and which
would become subject to the Rule) of the Proposed Plan should be
retained or deleted;

¢ Secondly whether or not new SNAs would be added to the Appendix and

hence become subject to the Rule.

This process was to be undertaken within 24 months of execution of the MOU (i.e.
by 16 May 2007).

[17] The process which we have described is now recorded in Issue 16 of the

District Plan which relevantly provides:
As a result of a District Plan appeal amended ‘significance’ criteria were
applied to those areas listed in schedule 21.2 in appendix 21. A review was
undertaken (2009-2012) to apply the amended criteria to these existing SNA
to amend the extent of these areas in relation to new criteria. The review
process confirmed that all of the sites identified in Appendix 21.2 meet the
section 21.2 criteria for determining SIGNIFICANT NATURAL AREAS.

The review process confirmed and adjusted where necessary the spatial
extent of those SIGNIFICANT NATURAL AREAS. Ecological regions
continue to be important in the identification of SIGNIFICANT NATURAL
AREAS.
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In summary Issue 16 records that the Council undertook a review of the 32 areas
identified in Appendix 21.2 (previously 20.2), confirmed that they all met the SNA

criteria and retained them in the District Plan subject to some spatial adjustments.

[18] Issue 16 then relevantly goes on to provide:
It is recognised that ecological values are not static and will continue to
change over time as areas of indigenous vegetation respond to different
environmental pressures/threats. Regular monitoring of INDIGENOUS
VEGETATION in the New Plymouth District and application of
‘significance’ criteria will ensure that Appendix 21 is complete.
INDIGENOUS VEGETATION will continue to be monitored throughout the

District to determine if areas meet ‘significance’ criteria.

This part of Issue 16 reflects the commitment made by the Council in the MOU to
add further SNAs to the District Plan if other areas of indigenous vegetation are
shown to meet the significance criteria. It acknowledges that SNAs are under
environmental pressures/threats and that the identification of SNAs in Appendix 21
is not complete. Issue 16 does not refer to the 24 month deadline provided for in the
MOU.

[19] The MOU provided for the establishment of a Significant Natural Area
Liaison Group (SNALG) which would participate in the achievement of the
objectives set out in the MOU.” The SNALG was to comprise representatives of the
Council (which was to chair the group and provide administrative and logistical
support), affected landowners, the Department of Conservation, Forest and Bird and
Federated Farmers. The SNALG was established and duly commenced the functions
envisaged in the MOU.

[20] The Council also commenced the processes envisaged in the MOU. For the

purpose of our consideration the most important process was that contained in what
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months with a view to adding further sites which meet the new significance criteria
contained in the District Plan and which were to become subject to the rules regime.
Notwithstanding that the review undertaken by the Council identified a number of
further sites which might be added to Appendix 21.2, the Council has failed to
complete the processes envisaged in the MOU (and recorded in Issue 16 of the
District Plan) to add the further identified sites to the Appendix. It is that failure
which has led to Forest and Bird seeking the declarations and enforcement orders in

these proceedings.

[21] That background statement brings us to consideration of the determinative
issues for this decision. We consider that those issues fall under the following heads:
e  What constitutes a Significant Natural Area;
e The extent of SNAs in the New Plymouth District;
e The extent of indigenous habitat loss in the New Plymouth District from
historic and current perspectives;
e  What methods does the Council provide for the protection of SNAs in its
District and do these methods provide the level of protection required by
RMA;
e Consideration of the declarations requested by Forest and Bird in light of
findings on the above issues;
e Consideration of the enforcement order applications made by Forest and

Bird in light of the determination on the above issues.

What constitutes a Significant Natural Area?
[22] Forest and Bird contends that the duty to make provision for SNAs in the
District Plan which it seeks to enforce through these proceedings arises out of the
provisions of s6(c) RMA which relevantly provides:
6 Maltters of National Importance
In achieving the purpose of this Act, all persons exercising functions and
powers under it, in relation to managing the use, development, and
protection of natural and physical resources, shall recognise and provide

for the following matters of national importance:
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(c) The protection of areas of significant indigenous vegetation and

significant habitats of indigenous fauna.

[23] It is our understanding that the ... areas of significant indigenous vegetation
and significant habitats of indigenous fauna ... which s6(c) seeks to protect as a
matter of national importance include areas and habitats of regional and district

significance, in this case the SNAs subject to these proceedings.

[24] Also relevant to our considerations in this regard are the provisions of
s31 RMA which relevantly provides:
31 Functions of territorial authorities under this Act
(1) Every territorial authority shall have the following functions for the
purpose of giving effect to this Act in its district:
(b) the control of any actual or potential effects of the use, development,
or protection of land, including for the purpose of —

(iii)  the maintenance of indigenous biological diversity:

It is the combination of ss6 and 31(1)(b)(iii) which Forest and Bird contends gives

rise to the duties which it seeks to identify and impose in this case.

[25] For the sake of completeness we record our understanding that reference to
the maintenance of indigenous biological diversity in s31(1)(b)(iii) relates to the
significant areas and habitats referred to in s6(c). That is confirmed by reference to
the Regional Policy Statement for Taranaki (RPS)® which contains the following
description of indigenous biodiversity (which we understand to mean the same as
indigenous biological diversity):

Indigenous biodiversity here refers to biodiversity that is native to New

Zealand, and much of which is found nowhere in the world. Native forest

and shrub land cover extensive areas of Taranaki (approximately 40 %).

These areas, along with Taranaki’s rivers and streams, wetlands and

/f’;m OF
AP PAY oy . , .
s N5 %\ We note that the RPS postdates the District Plan but we do not think that is of any moment in these
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coastal marine area provide significant habitats for indigenous flora and

Jfauna species, including threatened species.

[26] Notwithstanding the reference in s6(c) to areas of significant indigenous
vegetation and significant habitats of indigenous fauna there is no definition in RMA
as to what constitutes such significant areas and habitats. We note that Policies 1 and
2 of the Proposed National Policy Statement on Indigenous Biodiversity do include
some description of and criteria for identifying such areas and habitats but also
envisage that regional policy statements will include their own criteria which will be

reflected in regional and district plans.

[27] The lack of such wider guidance is not an issue in this particular case as the
District Plan itself contains the following description of SNAs in its Definitions
Section:
SIGNIFICANT NATURAL AREA means an area of INDIGENOUS
VEGETATION or a habitat of indigenous fauna that meets the criteria in
Schedule 21.1 and is identified in Schedule 21.2 or Table 21.3 of
Appendix 21. Except that, no vegetation that has regenerated since this plan
was notified shall be regarded as a SIGNIFICANT NATURAL AREA.

[28]  The criteria referred to in the definition above are the criteria inserted into the
District Plan pursuant to the Consent Order. The criteria are:
21.1 Criteria for determining SIGNIFICANT NATURAL AREAS
In determining whether a natural area is a SIGNIFICANT NATURAL AREA,
the COUNCIL will consider the following criteria:
1. Occurrence of an endemic species that is:
o  Endangered;
o Vulnerable,
s  Rare;
e Regionally threatened, or
o  Of limited abundance throughout the country.
2. Areas of important habitat for:

e  Nationally vulnerable or rare species; or

1
b =
e
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o Aninternationally uncommon species (breeding and/or migratory).

3. Ecosystems or examples of an original habitat type, sequence or mosaic
which are:

e Nationally rare or uncommon,

e Rare within the ecological region,

e Uncommon elsewhere in that ecological district or region but
contain all or almost all species typical of that habitat type (for that
region or district), or

e  Not well represented in protected areas.

4. An area where any particular species is exceptional in terms of
abundance or habitat.

Buffering and connectivity is provided to, or by the area.

Extent of management input required to ensure sustainability.
We make the following observations regarding the criteria.

[29] Firstly, that the criteria are consistent with BIO Policy 4 of the RPS which
relevantly provides that:
When identifying ecosystems, habitats and areas with significant indigenous
biodiversity values, matters to be considered will include:
(a) the presence of rare or distinctive indigenous flora and fauna species,
or
(b) the representativeness of an area; or

(c) the ecological context of an area.

We consider that the criteria in Schedule 21.1 give effect to BIO Policy 4
notwithstanding that the District Plan predates that Policy.

[30] Secondly that the criteria are consistent with Policy 11 of the New Zealand
Coastal Policy Statement (NZCPS) *which provides: |

Policy 11 Indigenous biological diversity (biodiversity)

s with the RPS, NZCPS postdates the District Plan but again we consider that is of no moment for
purposes of our considerations.




15

To protect indigenous biological diversity in the coastal environment:

(a) avoid adverse effects of activities on:

()

(it)

(iii)

(iv)

)

i)

indigenous taxa that are listed as threatened or at risk in
the New Zealand Threat Classification System lists,

taxa that are li&z‘ed by the International Union for
Conservation of Nature and Natural Resources as
threatened;

indigenous ecosystems and vegetation types that are
threatened in the coastal environment, or are naturally
rare;

habitats of indigenous species where the species are at
the limit of their natural range, or are naturally rare;
areas containing nationally significant examples of
indigenous community types,; and

areas set aside for full or partial protection of indigenous

biological diversity under other legislation, and

(b) avoid significant adverse effects and avoid, remedy or mitigate

other adverse effects of activities on:

@)

(it)

(iii)

()

)

areas of predominantly indigenous vegetation in the

coastal environment;

habitats in the coastal environment that are important

during the vulnerable life stages of indigenous species;
indigenous ecosystems and habitats that are only found in
the coastal environment and are particularly vulnerable to
modification, including estuaries, lagoons, coastal

wetlands, dunelands, intertidal zones, rocky reef systems,
eelgrass and saltmarsh,

habitats of indigenous species in the coastal environment
that are important for recreational, commercial,
traditional or cultural purposes;

habitats, including areas and routes, important to

migratory species; and
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(vi)  ecological corridors, and areas important for linking or

maintaining biological values identified under this policy.

We consider that the criteria in Schedule 21.1 give effect to the provisions of Policy
11 (which applies to those parts of the District which are within the coastal
environment) notwithstanding that the District Plan predates NZCPS.

[31] Thirdly, that the criteria are not conjunctive. Only one of the criteria has to

be met for an area to be considered as an SNA.

[32] Fourthly, we have reservations about the appropriateness of Criterion 6, the
extent of management input required to ensure sustainability. We are uncertain as to
precisely what this criterion means but it appears to suggest that an area will not be
identified as an SNA if a high degree of management input is required to ensure its
sustainability. It is difficult to see how the willingness, ability or capacity of a
property owner to provide the necessary management input should be determinative
of whether or not an area is an SNA. In any event, because of the disjunctive nature
of the criteria, Criterion 6 largely appears an irrelevance. If any of the other criteria
are met that is sufficient for an area to be considered to be an SNA irrespective of

whether or not Criterion 6 is met.

[33] It will be apparent from consideration of the matters set out above that the
District Plan contains specific criteria defining what constitutes SNAs. As we
observed in para [18] (above), Issue 16 of the District Plan contemplates that areas of
indigenous vegetation in the District will be regularly monitored and the significance
criteria will be applied to them so that Appendix 21 can be updated by inclusion of

areas which are found to meet the criteria.

[34] Accordingly, for the purposes of this decision we determine that:

e SNAs are areas identified as such through application of the criteria in
Appendix 21.1 of the District Plan;

e The identified SNAs are significant areas of indigenous vegetation and/or

significant habitats for the purposes of s6(c).
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The extent of SNAs in the New Plymouth District

[35] Following execution of the MOU in May 2005 the Council took steps to
implement the various agreements reached. These steps included a review of the list
of SNAs with a view to adding further areas which met the significance criteria in
Appendix 21.1. The Council employed ecological consultancy firm Wildland
Consultants Limited (Wildlands) for this purpose.

[36] Amongst the functions which Wildlands undertook was the preparation of a
series of reports (initially) identifying unprotected natural areas which had the
potential to be SNAs through application of the Appendix 21.1 criteria and

subsequently refining that assessment.

[37] Wildlands undertook that process using desk-top analysis. Potential sites
were not assessed in the field but were identified using a process described in these
terms: "’

e Recent digital, orthocorrected aerial photographs of the District were
obtained.

e  Protected natural areas (e.g. land administered by the Department of
Conservation, QFEIIl covenants, Council Reserves and Nga Whenua Rahui
covenants) were superimposed onto the aerial photographs.

o The existing GIS layer of SNAs was also shown on the aerial
photographs.

o Unprotected natural areas were identified using LCDB2" and shown on
the photographs.

o  Colour coding was used to show natural areas in threatened land
environments as per the LENZ'? - LCDB2 analysis (vefer to Appendix 2).

o Topographical features such as rivers, ecologically-significant streams,
wetlands, and key native ecosystems in Taranaki Region (Taranaki

Regional Council) were named on the aerial photographs.

1 Wildlands Report 2407 (October 2009) Draft for Discussion.
—— ! Land Cover Database Version 2 — a digital map of New Zealand showing land cover grouped into 9
<, SEAL OF 2., major land cover classes.
&“\;}“ X \ 12 Land Environments of New Zealand — an environmental classification of New Zealand produced by
‘Landcare Research.
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o  The resulting maps (based on digital aerial photographs) were assessed
visually.

- Areas identified by LCDB2 which were extremely small or
fragmented or whfch comprised predominantly exotic vegetation
were removed.

- Additional sites were identified.

- Boundaries were adjusted where there were large inaccuracies.

o  Published and unpublished information was assembled and ecologists

who are familiar with the study area were consulted.

[38] The natural areas identified by Wildlands were assessed against the criteria in
the District Plan (except for Criterion 6) and allocated to one of four categories
described in these terms in Report 2407:
(14) Natural areas of potential significance — Level 14.
Natural areas which probably meet one or more of the criteria in the District
Plan and more than half the site is in ‘acutely threatened’ or ‘chronically
threatened’ land environments.
(1B) Natural areas of potential significance — Level 1B:
Natural areas which probably meet one or more of the criteria in the District
Plan and are situated in land environments that are not ‘acutely threatened’
or ‘chronically threatened’.
(2)  Natural areas of potential significance — Level 2:
Natural areas which probably meet a criterion but are not included in Level 1
because, for example, they are very small, or modified, or may be an existing
Council Reserve.
(3)  Other natural areas:
Natural areas which are not currently known to meet any of the criteria,

based on this desk-top analysis.

Wildlands Report 2407 identified some 500 sites occupying 32,444ha in
Levels 1A - 3.
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[39] The SNALG sought further analysis of Levels 1A and 1B sites using updated
aerial photography from 2010. The final Wildlands Report'® identified that there are
308 SNAs occupying 18,728ha in Levels 1A and 1B.M  Wildlands explained the
reason for the large number of sites which had been identified in its Reports in these
terms: ">
o every patch of indigenous vegetation being treated as a separate site (i.e.
even patches that are very close together were not ‘amalgamated’ to
create a single site).
o indigenous vegetation frequently extending beyond the boundaries of
protected areas, such as DoC-administered land. Each of these single
‘protrusions’ was treated as a separate site.
o the entire coastal strip being identified as a natural area, except for those
parts that are already protected. However, the coastal strip comprises
numerous sites, some of them very small, situated between various

protected areas.

[40] The Wildlands process and Reports were the subject of review by the
Department of Conservation (DoC) at the request of the Council due to concerns on
the Council’s part as to the high number of SNAs which had been identified. The
DoC review'® took no issue with the underlying methodology used in preparation of
the Wildlands Reports. It suggested some refinements and identified a number of
other sources of data and information which might be used to refine application of
the criteria identified in the District Plan. Nothing in the DoC review suggests any
fundamental flaws in the Wildlands Reports or challenges the extent of SNAs

identified in them:,

[41] The Wildlands Reports were the subject of consideration by Ms Maseyk who
was the only ecologist who gave evidence to the Court. She undertook a detailed

critique of the Reports, the methodology used to complete them, the application of

P " Wildlands Report 261 la.
e SEAL Op 7 ! Maseyk First Affidavit, Table 5.
R 4¢3 Wildlands Report 2407, para 6.1.
» @;%7 N Maseyk First Affidavit, Annexure E.
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the significance criteria contained in the District Plan, the categorisation (Levels 1A

etc) used by Wildlands and the conclusions reached as to identification of SNAs.

[42] Ms Maseyk broke down the conclusions of the Wildlands Reports in Table 7
of her First Affidavit.'"” That table identified that there were 363 (now reduced to
361) sites which potentially met the SNA criteria contained in the District Plan. That
figure was further refined by the identification of 326 sites which could be listed as
SNAs with confidence.'® She considered that the remaining 37 sites should be
regarded as potential SNAs but would require a site visit to confirm whether or not
they met the SNA criteria. A key conclusion reached by Ms Maseyk was that desk-
top methodologies can be relied on to identify natural areas and assess them for
significance. She acknowledged that such methodologies will not be free of errors
but considered that they were likely to be an improvement on methodologies that

relied on field surveys."”

[43] The conclusions reached by Ms Maseyk were not challenged by the evidence
of any other appropriately qualified ecologist. Nothing in her lengthy cross-
examination led her to resile from the conclusions which she had reached or led the

Court to the view that those conclusions were wrong.

[44] A degree of confirmation as to the accuracy of identification of SNAs in the
Wildlands Reports (and confirmed by Ms Maseyk) is found in the evidence of
Mr N K Phillips who appeared as a witness for the Council under witness summons.
Mr Phillips is the Regional Representative for Taranaki of the Queen Elizabeth the
Second National Trust (the QEII Trust).

[45] In addition to the work which he undertakes for the QEII Trust, Mr Phillips
undertakes work on contract for the Council as landowner liaison looking at likely
SNAs. The Council witnesses referred to these as LSNAs. The LSNAs in question
are the SNAs identified in the Wildlands Reports.® Between January and July 2014

'7 Para 178.
“'® Maseyk First Affidavit, para 179.
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Mr Phillips and an associate undertook site visits to a number of LSNAs located on
what is known as the ring plain area of the New Plymouth District. Ninety two
LSNAs were visited during that period. These were situated on 143 properties (the
LSNAs often overlap property boundaries). Mr Phillips advised that the majority of
the properties which he visited contained LSNAs which warranted protection of

some sort whether by covenant or otherwise.?!

[46] It is not clear from Mr Phillips’ evidence if his liaison visits involved direct
application of the SNA criteria in Appendix 21.1. However his evidence establishes
that the LSNAs visited (and not included in Appendix 21.2) are areas which warrant

protection in his view.

[47] Finally we note that the Council did not dispute that there are SNAs within its
District which are not covered by the rules in the District Plan as they are not
identified in Appendix 21.2. Ms Hughes QC acknowledged that in her opening
submissions for the Council.”> Further to that acknowledgment, Ms Johnson (one of
the Council’s planning witnesses) acknowledged that there were a... whole number
of sites that have been identified that meet the significant natural area criteria.”> She
accepted Ms Maseyk’s evidence as to the adequacy of the Wildlands Reports to
identify SNAs in the District.>*

[48] Having regard to all of the above evidence we conclude that, applying the
criteria contained in Appendix 21.1, there are probably somewhere between 326 —
361 SNAs in the Council’s District which are not identified in Appendix 21.2 of the
District Plan and accordingly are not subject to the rules which protect those SNAs
from inappropriate development. Extrapolating the areas contained in Ms Maseyk’s

Table 5 we understand that these SNAs occupy an area of approximately 21,900ha.

22 Council Opening Submissions, para 13.

21
m?\\ NOE, page 159.
A

< ¢ NOE, page 223.

é*,QNOE, page 224,

Z

T



22

The extent of indigenous habitat loss in the New Plymouth District from historic
and current perspectives

[49] Evidence on this topic primarily revolved around the extent of historic loss of
indigenous habitat in the New Plymouth District and the rate of ongoing loss. The
two relevant witnesses on this topic were Ms Maseyk for Forest and Bird and
Ms Dravitzki for the Council. Although there were some differences between them,
these were comparatively minor in nature and did not go to the determinative issues

we must resolve in these proceedings.

[50] According to Ms Maseyk the New Plymouth District comprises somewhere
in the order of 220,592ha which falls into two Ecological Districts, Egmont and
North Taranaki. Ms Dravitski estimated the area as being 220,550.23ha.

[S1]  There has been a pattern of modification of indigenous vegetation in Taranaki
since the time of human occupation. This process was accelerated with the arrival of
European settlers in 1840 which gave rise to extensive clearance of the lowland and
coastal areas on the ring plain in particular, Ms Maseyk testified that indigenous
vegetation cover within the District has been reduced to 44% of its original cover and
comprises a total of 97,110ha. Although Ms Dravitzki did not identify a figure in
hectares, she similarly identified that the extent of remaining cover of indigenous

vegetation is 44% of the original cover.?’

[52] Ms Maseyk advised that the remaining vegetation is not uniformly distributed
across the Egmont and North Taranaki Ecological Districts. Seventeen percent of
original vegetation remains in the Bgmont Ecological District’® while 64% of
original cover remains in the North Taranaki Ecological District. The reason for the
difference is that the ...areas that were most conducive for agricultural production
and settlement were cleared first, fastest, and most extensively. 27 In this instance that

development primarily took place on the ring plain and surrounding areas in the

Egmont Ecological District.
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[53] Ms Maseyk described this historical process in these terms:*®
The large-scale loss of indigenous biodiversity from the New Plymouth
District has resulted in a dramatic change in the landscape. This is
particularly so in the lowland areas of the District which has shifted from a
landscape previously dominated by indigenous biodiversity to one
characterised by a matrix of mixed landcover dominated by exotic };astoral
species and human settlement infrastructure. Indigenous vegetation has been
largely reduced to small, discrete, isolated patches in the lowland areas, with

larger more contiguous cover in the uplands.

[54] Ms Dravitzki undertook an analysis of the extent to which the remaining
indigenous vegetation in the New Plymouth District was legally protected. The legal
mechanisms for protection which she identified included QEIl covenants,
conservation covenants, Nga Whenua Rahui,? private protected land, private scenic
reserve, DoC land, Council Reserve land and Appendix 21.3 land. She calculated
that 53% of the remaining indigenous vegetation is legally protected by one of these
mechanisms. Far and away the most significant proportion of that protected land is
land in the DoC estate which makes up over 80% of the protected land on the basis

of Ms Dravitzki’s figures.*

[55] Ms Dravitzki estimated that if all the SNAs which have been identified by
Wildlands and Ms Maseyk were given protection by being identified in Appendix
21.2, more than 80% of the remaining indigenous vegetation in the District would
then be subject to some form of legal protection.’’ We were told by Ms Maseyk that
the vast majority of the DoC estate falls within the North Taranaki hill country or
Egmont National Park. Only a small proportion of remaining areas of indigenous

vegetation in the lowland areas have some form of legal protection.*?

[56] Ms Dravitzki undertook an analysis of changes in indigenous vegetation

cover which had occurred in the New Plymouth District over three periods,

8 Maseyk First Affidavit, para 36.

2 A fund for the protection of Maori land.

3 Dravitski, 42,749.22ha — Maseyk, 50,025ha.
*! Dravitzki EIC, para 15.

32 Maseyk First Affidavit, para 17.
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1996 — 2001, 2001 — 2008 and 2008 — 2012. Her analysis showed that during the
period 1996 — 2012, 1,273.9ha had changed from an indigenous vegetation
classification to an exotic based classification, a loss of 1.3%. It appeared that a
substantial portion of that change arose out of reclassification of manuka and/or
kanuka land which had undergone a change to grassland or gorse and/or broom. If
that was excluded then the extent of the change was 0.1% which had led
Ms Dravitzki to the view that indigenous vegetation coverage within the District was

essentially stable.

[57] In cross-examination of Ms Dravitski, attention was drawn to Table 4 of her
evidence. Table 4 was an identification of the extent of loss of indigenous vegetation
within acutely threatened environments of the District.”> It showed losses of 19.05ha
for the 1996 — 2001 period, 29.91ha for the 2001 — 2008 period and 16.8ha for the
2008 — 2012 period. More detailed analysis was provided for the 2008 — 2012 period
which indicates that most of the loss (9.47ha) arose out of reclassification of
manuka/kanuka and none of the loss was within the areas identified as SNAs.
[58] Ms Maseyk commented on Ms Dravitzki’s analysis in these terms:**
Ms Dravitzki’s analysis does however confirm that some loss is occurring,
and has continued to occur at each of the three time-steps presented
(1996 — 2001; 2001 — 2008, 2008 — 2012), and most critically, loss has
continued in the areas of the District that have historically lost the most and
where indigenous vegetation has already been drastically reduced (e.g.
threatened land environments such as occur on the ring plain and coastal
areas).
(The analyses undertaken by Ms Dravitzki and Ms Maseyk were based on
identification of loss of areas of indigenous vegetation. We understand that the loss

of indigenous vegetation is a surrogate for the wider loss of indigenous biodiversity).

[59] In her first affidavit, Ms Maseyk had commented on the effects of habitat loss

in these terms:

’ Environments with less than 10% of original indigenous vegetation cover remaining,
Maseyk Rebuttal Evidence, para 21.
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353 Even if the likelihood of deliberate clearance is low, the consequence
of continued loss of indigenous biodiversity within NPD is high. This
is all the more so in lowland areas of the District. In situations where
habitat has been extensively reduced to the point there is very little
left, any further losses have a disproportionate (and often permanent)
impact. This is the case even when losses are small such as
encroaching on the edges of patches of habitat.

54 Any further loss of habitat from private land on the ringplain is of
particular consequence as lowland habitat is not well represented
within Public Conservation Land. That is, there is no ‘bank’ of
protected equivalent habitat elsewhere. For habitat types that are
already very much reduced in extent, failure to protect what is left

risks ultimate extinction of habitat.

[60] In a supplementary affidavit® Ms Maseyk considered the loss of wetland
habitat over the corresponding periods used in the analysis of loss of indigenous
vegetation. Ms Maseyk’s evidence was not contradicted and nothing in her cross-
examination led us to the view that it was wrong. She identified that over the total
period there had been a 5.5% loss in the total number of wetlands and a 4.7% loss in
the total extent of wetland habitat. We did not understand that the wetlands which
had been lost were necessarily SNAs which had been identified in the Wildlands
report. It was our understanding that this evidence was advanced to support the
proposition that there is a trend of ongoing loss of natural habitat in the New

Plymouth District.

[61] The conclusion which we have reached from the evidence summarised above
is that over recent years there has been only a small loss of indigenous vegetation in
the areas which were analysed by Ms Dravitzki and Ms Maseyk. We are unable to
be precise from the evidence given to us as to the extent of loss of areas which have
now been identified as SNAs. However it appears from Ms Maseyk’s evidence that

the loss of indigenous vegetation has been in the areas that are most vulnerable to

seyk Supplementary Affidavit, 17 March 2015.
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such loss because ... further clearance can equate to permanent loss of indigenous

cover and the local extinction of species.>®

What methods does the Council provide for the protection of SNAs in its
District and do these methods provide the level of protection required by RMA?
[62] This question lies at the heart of these proceedings. It was put in these terms
by Ms Hughes QC in her opening submissions for the Council:
The Council accepts that there are SNAs within its district which are not
currently covered by rules. That with respect is not the test, the test is does
the palette of measures put in place by the Council meet its obligations under
s6(c) and 31(1)(b)(iii)?
We concur with that statement. In short, the Council says that it meets its obligations
under ss6(c) and 31(1)(b)(iii)*” through the palette of measures identified in the
submissions of Ms Hughes QC and in the evidence of its planning witness Ms

Johnson.

[63] It will be seen that s6(c) identifies the protection of significant indigenous
vegetation and significant habitats of indigenous fauna as a matter of national
importance. The word protection is not defined in RMA. We use it in the sense
identified in decisions such as Environmental Defence Society v Mangonui County

Council®® and Port Otago Ltd v Dunedin City Council®

as meaning to keep safe
from harm, injury or damage. The only gloss which we would put on to that meaning

is that it is implicit in the concept of protection that adequate protection is required.

[64] Tt is clear in our view that s6(c) imposes a duty on the Council to protect
SNAs (shall (our emphasis) recognise and provide for ... the protection of areas of
significant indigenous vegetation and significant habitats of indigenous fauna). That
interpretation is consistent with the interpretation of sections 6(a) and (b) RMA

applied by the Supreme Court in Environmental Defence Society Inc v New Zealand

%% Maseyk First Affidavit, para 47.
*7 See paras [22] and [24] (above).
% 11989] 3 NZLR 257 (CA) at 262.
P? Decision No: C 4/2002.



27

King Salmon Company Limited’’and in particular, the observation that ... Sections
6(a) and (b) are intended to make it clear that those implementing the RMA must
(our emphasis) take steps to implement that protective element of sustainable
management.”’ We appreciate that in the King Salmon case, the Supreme Court was
dealing with natural character and outstanding natural features and landscapes in the
coastal environment but we do not think that makes any difference to our

interpretation of s6(c) in this instance.

[65] Notwithstanding the directive and obligatory nature of s6(c), we do not
consider that a territorial authority is necessarily obliged to achieve the protection
sought by incorporating rules in its district plan. The nature of the protection
required to meet a territorial authority’s duty in any given instance is one to be

determined by that authority when preparing or reviewing its district plan.

[66] When preparing a district plan a territorial authority is obliged to prepare an
evaluation report in accordance with s32 RMA and to have particular regard to that
report when deciding whether or not to proceed with that district plan.** Section 32
states the relevant requirements for such evaluation reports in these terms:

(1) An evaluation report required under this Act must-

(a) examine the extent to which the objectives of the proposal being
evaluated are the most appropriate way to achieve the purpose of
this Act; and

(b) examine whether the provisions in the proposal are the most
appropriate way to achieve the objectives by-

(i)  identifying other reasonably practicable options for achieving
the objectives; and

(ii))  assessing the efficiency and effectiveness of the provisions in
achieving the objectives, and

(iii) summarising the reasons for deciding on the provisions.

“012014] 1 NZLR 593, [2014] NZRMA 195, (2014) 17 ELRNZ 442 (SC).
I Para 148.
2 Clause 5(1)(a), Schedule 1 RMA.,
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(2) An assessment under subsection (1)(b)(ii) must—

(a) identify and assess the benefits and costs of the environmental,
economic, social, and cultural effects that are anticipated from the

implementation of the provisions, including the opportunities for—

(i)  economic growth that are anticipated to be provided or
reduced; and
(i)  employment that are anticipated to be provided or reduced;
and
(b) if practicable, quantify the benefits and costs referred to in
paragraph (a); and
(c) assess the risk of acting or not acting if there is uncertain or

insufficient information about the subject matter of the provisions.

In turn, the expression provisions is defined as meaning:*
(a) for a proposed plan or change, the policies, rules, or other methods that
implement, or give effect to, the objectives of the proposed plan or

change:

[67] Itis clear from consideration of the above provisions of RMA that there may
be methods of achieving the purpose of the Act as it relates to the sustéinable
management of SNAs other than the insertion of policies and rules in a district plan.
As we have noted previously* the Council’s case is that there is a palette of other
measures (methods) in place adequately protecting those SNAs which are not

presently identified in Appendix 21.2.

[68] We accept that the Council might conceivably meet its duty under ss6(c) and
31(1)(b)(iii) by means of such other methods and we will turn to consider their
effectiveness in due course. Before doing so however we address what seems to be a
mischaracterisation by the Council of the case presented by Forest and Bird in these
proceedings. In her opening submissions Ms Hughes QC described the Council’s

position in these terms:

JRECCREEE S
o

/%évm U;‘}
.‘,fw:"’*\xf/« “ % $32(6) RMA.
#h %, " Para [62] (above).
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1. The Council’s position is and has consistently been, there is no merit in
either of the Applications before this Court. They are with respect
misconceived and simply cannot achieve the objective Forest and Bird

have — that is to force the Council to impose a rules based regime to

protect SNAs. It is as simple as this: if a matter is not measurable then it
cannot be enforceable. Time has moved on in the last 10 years, attitudes

have changed, the view of Forest and Bird regarding landowners and

their engagement is historic and not current, the Act does not require a

council to meet its obligations by imposing rules and furthermore a plan

change is a complex process and this Court is quite simply not in the
position to make orders compelling that plan change at this time.* (our

emphases)

[69] It is not correct for the Council to contend that Forest and Bird seeks to force
it to impose a rules based regime to protect SNAs. As we observed in para [15]
(above) a partially rules based regime was put in place by the Consent Order in 2005.
The regime is not entirely rules based as other methods of protecting SNAs are also
recognised in the District Plan however rules are part of the palette of methods for
managing SNAs contained in the District Plan. In particular the disturbance of SNAs
identified in Appendix 21.2 is controlled by restricted discretionary activity Rule
OL60.

[70] As we then noted in para [18] (above) the District Plan contemplates that
further SNAs (in addition to those presently identified in Appendix 21.2) are to be
identified and made subject to rules. That interpretation of Issue 16 was
acknowledged by Mr Versteeg (one of the Council’s planning witnesses) in the
following discussion with the Court:*®
Q. But I think we’ve got to the point and I think you acknowledged that
earlier on that the Plan is clear that SNAs that have been identified using
the criteria which had been inserted in the Plan, should be added to the

Plan?

e
N \\ % Council Opening Submissions, para 1.
i1 NOE, page 271.
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A.  That’s correct.
Q. That was the clear intention wasn't it, there is no issue of that?

A. Tagree with it.

[71] We have referred on a number of occasions to the expression used by
Ms Hughes QC on the Council’s behalf of there being a palette of measures in place
to meet the Council’s duty under ss6(c) and 31(1)(b)(iii). There can be no doubt that
part of that palette is rules to protect SNAs which have been identified through
application of the criteria contained in Appendix 21.1. Methods of Implementation
16.2(v) of the District Plan specifically says so. We note that this is consistent with
and gives effect to BIO METH 19 of the RPS which provides that:
Territorial Authorities will consider the following methods:

Include in district plans, objectives, policies and methods, including rules,

relating to the control of the use of land to maintain indigenous biodiversity

in areas of significant indigenous or other vegetation and habitats of

indigenous fauna.”’

Significant Natural Areas

Rules apply protecting these areas from inappropriate subdivision, use and

development. ...

[72] In light of that finding we consider the methods other than rules to protect
SNAs provided for in the District Plan and whether the other methods would provide
adequate protection should a significant number of SNAs contained in the District

not be covered by the rules due to their not having been identified in Appendix 21.2.

[73] Issue 16 of the District Plan is Degradation and loss of INDIGENOUS
VEGETATION and habitats of indigenous fauna. It contains the following
Objective and Policy:

47 We also note that on page 88 the RPS records that ... the South Taranaki and New Plymouth district
councils have identified areas with locally important indigenous biodiversity values, which are
referrved to as ‘Significant Natural Areas’.
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Objective 16

To sustainably manage, and enhance where practical, INDIGENOUS
VEGETATION and habitats

Policy 16.1

Land use, development and subdivision should not result in adverse effects on

the sustainable management of, and should enhance where practical,

SIGNIFICANT NATURAL AREAS.

[74] Following Policy 16.1, Issue 16 sets out the methods of it implementation of

that Policy. Thirty four methods are identified. We agree with Ms Hughes QC’s

submission that these constitute a wide ranging palette of measures. That palette is

described under various group headings contained in the Methods section of the

District Plan:

Identification of significant natural areas (Methods 16.1, a —h)

These provisions describe the process of identification of SNAs using the
criteria in Appendix 21.1 and the inclusion of those SNAs in Schedule
21.2 (if they are unprotected) so that they become subject to the rules
controlling disturbance of significant indigenous vegetation;

Incentives (Methods 16.1,1—n)

These provisions provide incentives for the protection and enhancement
of SNAs by providing for benefits to landowners on subdivision if SNAs
are protected, financial assistance and rating relief for the covenanting of
SNAs, community awards and work schemes to encourage enhancement
of SNAs and the like;

Council action or works (Methods 16.1, 0 —t)

These methods consider use of heritage orders and acquisition of land by
the Council to protect SNAs, facilitation of agreements between the
Council and landowners, the use of work schemes, investigating
community based awards, rating relief and assisting landowners with pest
control in SNAs;

Control of activities on and in proximity to SNAs (Methods 16.1, u —x)
Of particular significance under this head is Method (v) which identifies
that ...rules controlling the modification of INDIGENOUS VEGETATION
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identified as a SIGNIFICANT NATURAL AREA in Schedule 21.2 ... are
to be one of the methods for controlling the modification of SNAs
identified in Schedule 21.2. These provisions also address the legal
protection of SNAs at the time subdivision occurs;

e Information, education and consultation (Methods 16.1, y — ee)
These methods provide for public education about the protection of
SNAs, advocating to other agencies to protect SNAs and generally
encouraging community participation in such protection;

e  Monitoring (Methods 16.1, ff — hh)

These methods involve a monitoring plan in respect of SNAs.

[75] It became apparent after hearing the submissions of Ms Hughes QC on behalf
of the Council and from Ms Johnson that the Council has put in place only a number
of the other methods identified in Methods 16.1. In some cases these involve an
amalgamation of a number of the identified methods. We briefly identify those

methods which we understand to be in place.

[76] There are three relevant Rules included in the District Plan:
e Rule OLI11 (relating to clearance of vegetation in the Coastal Hazard
Areas);
e Rule OL17 (relating to clearance of vegetation in the Coastal Policy
Area);
e Rule OL60 (relating to the clearance of vegetation in SNAs identified in
Schedule 21.2).

[77] The primary covenanting method applied by the Council is support for the
QEII covenant programme. The Council pointed to the fact that there is a very active
QEII programme in the New Plymouth District. Support for and involvement in
such a process is one of the methods contemplated by the District Plan. Combined
with that is the landowner liaison programme which was referred to in the evidence
of Mr Phillips.
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[78] Ms Johnson advised that the Council gives 100% rates relief for sites which
have a QEII covenant*® (presumably pro rata with the property area) and provides
assistance for the fencing of QEII covenanted areas through its nature heritage
fund.” We understand that rating relief and assistance with fencing also apply to
other forms of covenant but the QEII covenanted areas are the most common
recipient. Obviously all of these are highly commendable initiatives of a positive
nature. However it was apparent that the QEII covenanting process goes only so far

in meeting the obligation of protection contained in s6(c).

[79] Mr Phillips advised that there are now 360 QEII covenants registered or in
the process of registration in the New Plymouth District.”® That was up from
approximately 80 at the time he commenced work for QEIl 16 years ago. It
transpires that of the SNAs identified in the Wildlands report but not included in
Appendix 21.2, only about 5% are subject to QEII covenants or are undergoing that
process notwithstanding that the Taranaki area has the highest proportion of QEII
covenant funds allocated to it of any area in New Zealand. Mr Phillips advised that
his funding allocation for the current year enabled covenanting over 15 properties in
the whole Taranaki Land District (not just the New Plymouth District) and that 13
properties had been approved already. That means that it would take 10 years at the
current rate to approve funding for all of the 143 properties containing LSNAs which
Mr Phillips had visited earlier this year (assuming that all of the property owners
wish to participate in the covenanting process). The reality is that the QEII process
cannot protect all of the SNAs identified in the Wildlands reports. Mr Phillips
acknowledged that.”!

[80] A further means of protection identified in the Council evidence was the
keeping of an SNA database. This is also one of the methods contemplated in
Methods 16.1.°% Ironically the database contains all of the SNAs identified in the
Wildlands reports listing them under the LSNA label. That identification of itself

provides no protection for the SNAs in the absence of their identification in

8 NOE, page 235.
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Appendix 21.2. Mr Carlyon testified® that ... Of the approximate 18,728 ha of
LSNAs, as at 21 August 2014 only 2.8 % or approximately 530 ha were subject to
protection (this figure being based on those sites protected through a QEII

Covenant).

[81] Those methods identified above are in reality the palette of other measures
which the Council has put into place and which it contends meets its obligations
under ss6(c) and 31(1)(b)(iii)). Underlying that contention was the Council’s view
that rules protecting SNAs are unnecessary because there is no longer any appetife in

the District for clearance of SNAs.>

55

Ms Hughes QC put that proposition in these
terms:
4. More than anything, the Council wishes this Court to understand that in its
experience there has been a significant sea-change in the attitude of
landowners. Whereas historically, landowners sought to exploit the economic
possibilities of their land and resisted any effort to consider the environment,
now farmers are amongst the most ardent of environmentalists. The 274
parties you heard from yesterday demonstrate precisely the point: they
voluntarily plant trees — lots of them, the voluntarily fence their waterways and
they voluntarily fence their SNAs. From the Council’s perspective they have
Jfound farmers increasingly of the view that they must leave their land better
than they found it and the Council wishes to work collaboratively with the
Sfarmers to ensure the protection of SNAs. The Council’s view is that is best
achieved by demonstrating trust in the landowners and monitoring their
activities.

5. It is certainly true that there will always be the odd renegade, who seeks to act
in a manner contrary to the interests of the environment but such persons are
rare and if a truly unique environment was identified on any property as
opposed to remnants of bush in a generic sense, then the Council would move

to protect the truly unique or threatened.

6‘\ Zi Affidavit, para 69.

Council Opening Submissions, para 8.5.

%‘55 Council Opening Submissions, paras 4-5.
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[82] The Council submission drew support from a number of the parties and
witnesses that appeared before us. It is apparent from the evidence which we
considered that many landowners in the District actively seek to protect areas of their
properties containing indigenous vegetation and habitat. Some landowners do so
through formal covenanting processes with bodies such as QEII and the Council and
some simply do so off their own bat to protect these features for future generations.
We ask ourselves whether or not those facts mean that there should not be rules
contained in the District Plan protecting SNAs (not just truly unique or threatened
areas as suggested by the Council) from modification or more directly in this case
whether or not the Council should be free to ignore the clear intention of the District
Plan that areas of significant indigenous vegetation and significant habitats which
met the SNA criteria should be identified and made subject to the rules contained

within it.

[83] The first answer to that question is that it has already been determined that
there should be such rules. They were incorporated into the District Plan by the
Consent Order. Method 16 specifies that further SNAs will be identified and made

subject to the rules.

[84] A point made by a number of parties in opposition to the Forest and Bird
applications was that the primary threat to SNAs is not unauthorised disturbance of
vegetation within them (which is controlled by Rule OL60) but rather the effects of
stock intrusion.>® It was contended that the only way to prevent stock intrusion is by
fencing and that rules do not (and cannot) require compulsory fencing whereas the
provision of funds from QEII Trust and the Council for fencing is part of the QEIL

covenanting process.

[85] We are inclined to concur with the submission made by QEII Trust that the
QEII covenant process which involves collaboration with land owners and the
fencing of SNAs has the potential to be a better form of protection than the
imposition of rules which do not achieve the fencing of SNAs. However, that

. /gg&?&;}ﬁ acknowledgement must be considered in the context that the QEII process can only
,\‘3‘ “9‘(\\\
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cover a limited amount of the District’s SNAs and that there are those who are not

interested in participating in it in any event.

[86] In our view the fact that the QEII covenant process may provide a better form
of protection than rules does not mean that there should not be rules in place to
protect vegetation in SNAs from damage or destruction by those who do wish to
undertake works within them. We refer to the point made on behalf of the Council
that there should be a palette of measures in place. Any single measure on its own
might be insufficient to provide the appropriate level of protection. It is the

combination of such measures which is important.

[87] Next, we observe that we have some difficulty with propositions advanced
based on the perceived attitude of landowners. The Council’s claim that attitudes
have changed®’ appears to us to be a somewhat flimsy basis to advance the case
which it did at this hearing. Even if it could be proven to be correct, we have
substantial reservations as to whether or not leaving the protection of SNAs up to the
attitude of the landowners of the District provides the level of protection of
significant indigenous vegetation and habitats required by s6(c). Ms Hughes QC
acknowledged that there might always be the odd renegade who will act contrary to

the general attitude.

[88] The possibility that there might be those who act contrary to the general
attitude must also be considered in the context that at least in some parts of the
District small losses of habitat can have a disproportionate effect and that failure to
protect what is left risks ultimate extinction of some habitats. We do not go so far as
Mr Carlyon who contended that voluntary protection will not ever achieve the
requirement of s6(c).”® We consider that is something which must be assessed in any
given instance. Factors such as the nature and extent of the voluntary protection and
the extent and vulnerability of particular areas of significant indigenous vegetation
and significant habitats will all be factors to be taken into account in determining

whether or not rules are required.
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[89] In any event the contention as to landowner attitude was not supported by the
only piece of hard evidence which we saw in this regard. Paragraphs 32-35 of
Ms Dravitzki’s evidence made a summary of Mr Phillips” visits to landowners on the
ring plain whose properties contained SNAs. As we noted previously, 143 properties
were involved. Ms Dravitzki’s analysis of the interviews which Mr Phillips had
undertaken with the landowners established that out of 168 or 169 landowners
interviewed, 61.3 percent were either actively managing and/or keen to covenant
land contained in the SNAs. Alternatively, the survey indicated that 52 landowners
(30 percent) were neither keen to actively manage nor to covenant the SNAs on their
land. That seems to us to be a significant proportion of landowners whose attitude is
somewhat different to that which underpinned the Council’s position in these

proceedings.

[90] What ultimately emerged as the heart of the issue in this regard was the
contention advanced by the planning witness for Federated Farmers (Mr Hartley) that
if 361 SNAs became subject to the rules in the District Plan there might be a
landowner backlash and that people who might otherwise voluntarily protect the
SNAs would not fence those areas and might even remove fences. Mr Versteeg
contended that making the identified SNAs subject to rules might ... potentially lead
to removal and/or degradation of indigenous vegetation which would not otherwise

occur., 5

[91] A number of the witnesses called by the various parties or who gave evidence
on their own account spoke of the detrimental effects on property owner goodwill
and willingness to voluntarily protect SNAs which would come about if their
properties became subject to control by rules. We accept that the witnesses
genuinely and strongly hold such views. One witness gave evidence of converting
an SNA area of ten hectares into pine and redwood plantation because of the
possibility that it could become subject to rules.®® Notwithstanding that evidence, we

have a number of observations/reservations about this proposition.
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[92] Firstly, the proposition is directly contrary to the Council’s contention that the
residents of the District have a commitment to the protection of SNAs. If that is the
case, it is difficult to see how they could logically object to being subject to a rule or
rules seeking to do precisely the same thing and then destroy native vegetation out of

spite.

[93] Secondly, it appears to us that there is at least a possibility that such an
attitude is fostered by a misunderstanding as to the nature of the controls imposed by
the rules in question. By way of example, we refer to the evidence of witnesses:
e A Barrett - that SNAs are unfouchable;®!
e W F Petersen - that identification of land as SNAs is taking control of
our freehold title Zand;62
¢ R C Goodwin - that farmers wish to have control over our own farm and
native bush;®
e R McGregor - that identification of SNAs is property theft;*
e M J Evans - that rules would prevent formation and maintenance of
access tracks;®
e M W Redshaw that identification of SNAs is a huge invasion of

ownership rights. 66

[94] We accept that the views expressed to us are genuinely held, but in our view
they misrepresent or overstate the effect of rules. They need to be considered in the
context that the primary rule under consideration in this case (Rule OL60) does not
prohibit undertaking works, removal of vegetation or disturbance of land within the
SNAs. It makes such activities a restricted discretionary activity for which consent
may be granted subject to consideration of the assessment criteria contained in the

Rule.

S EIC, para 5.

2 EIC, para 11.

8 EIC, page 1.

# EIC, page 1.

. ® NOE, page 364.
7| % NOE, page 382.
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[95] We accept that some indigenous vegetation disturbance activities which land
owners might previously have undertaken as of right within SNAs would become
subject to control by the rules in the District Plan if the SNAs identified by
Wildlands and Ms Maseyk are included in Appendix 21.2. However that outcome
must be assessed in the context that:

e The outcome of identification of SNAs is not as draconian as some
parties to these proceedings apparently consider;

o The identification and protection of significant areas of indigenous
vegetation and significant habitats of indigenous fauna is a matter of
national importance;

¢ The identification of SNAs and subsequent imposition of controls by way
of restricted discretionary activity rules have no practical effect on
persons who wish to retain and enhance such areas on their own land as
many of the witnesses wish to do;

e It appeared to us that to at least some extent, the opposition to the
identification of SNAs and their being subject to rules was a
philosophical opposition to landowners being subject to any control over
the activities which they might undertake on their land. That opposition
has to be measured in the context of s6(c) RMA and the duty imposed on
local authorities to identify and protect areas of significant indigenous
vegetation and significant natural habitats. The sustainable management
of New Zealand’s natural and physical resources requires that on
occasions the exercise of private property rights will be subject to

controls.

[96] Having regard to all of those considerations, we make the following findings

on the issue of the methods which the Council provides for the protection of SNAs in

its district and whether or not those methods provide adequate protection as required

by s6(c) RMA:

o The Council provides a wide-ranging palette of methods in its District
Plan to protect SNAs;

e Viewed in their entirety the palette of methods provides the protection of
SNAs required by s6(c);
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The methods include rules which control the disturbance of indigenous
vegetation in SNAs identified in Appendix 21.2 by requiring that
restricted discretionary activity consent is obtained for such activities;
Reliance primarily on QEII Covenants and associated methods to protect
SNAs does not provide the protection required by s6(c) RMA because of
the limited extent of SNAs subject to the QEII covenanting process and
the limited capacity of that process to cover all (or even a substantial
proportion) of the SNAs which have been identified in the New
Plymouth District;

Reliance primarily on community attitude (uncritically accepting the
proposition that its existence has been proven) to protect SNAs does not
provide the protection required by s6(c) because it does not take account
of those who might have a different attitude and the high vulnerability of
at least some SNAs identified in the evidence of Ms Maseyk;

The protection of SNAs which the District Council is obliged to
recognise and provide for requires the application of the full palette of
methods identified in the District Plan, including the identification of

SNAs in Appendix 21.2 and the application of rules to them.

[97] In light of those various findings, we now consider the remaining issues as to

the making of declarations and the issue of enforcement orders.

Declaration

[98] The declarations sought by Forest and Bird are set out in para [2] (above). In

summary, Forest and Bird seeks a declaration that the District Plan contravenes
RMA because:

It fails to adequately recognise and provide for the protection of areas of
significant indigenous vegetation and significant habitats of indigenous
fauna in the New Plymouth District contrary to s6(c) by failing to include
in Appendix 21.2 of the District Plan SNAs which have been identified
applying the criteria contained in Appendix 21.1;
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e [t has not been prepared in accordance with the Council’s function under
s31(1)(b)(iii) of controlling the actual or potential effects of the use,
development or protection of land for the purpose of maintenance of
indigenous biological diversity;

e It does not give effect to the provisions of NZCPS or the RPS.

[99] In her submission for POAG Ms Hill contended that there are jurisdictional
barriers to the Court making at least some of the declarations sought by Forest and
Bird. In particular, she contended that:

o There is no jurisdiction for a general declaration that a district plan
breaches the Act or has not been prepared in accordance with a council’s
functions under the Act;

e There was no jurisdiction to declare whether a provision of the District
Plan contravened the Act.

POAG was the only party to raise the above jurisdictional issues and did not dispute

that there was jurisdiction to make declarations relating to the NZCPS and the RPS.

[100] In addressing those propositions we have considered the following provisions
of s310 RMA:

Scope and effect of declaration
A declaration may declare—

(a) The existence or extent of any function, power, right, or duty under this

Act, including (but, except as expressly provided, without limitation)—

(i) any duty under this Act to prepare and have particular regard to an
evaluation report or to undertake and have particular regard to a
further evaluation or imposed by section 32 or 3244 (other than any
duty in relation to a plan or proposed plan or any provision of a plan or
proposed plan); and
(i) any duty imposed by section 55, or

(bb) whether a provision or proposed provision of a district plan,—

(i) contrary to section 75(3), does not, or is not likely to, give effect to a

provision or proposed provision of a national policy statement, New
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Zealand coastal policy statement, or regional policy statement, or
(ii) contrary to section 75(4), is, or is likely to be, inconsistent with a
water conservation order or a regional plan for any matter specified in
section 30(1); or
(c) whether or not an act or omission, or a proposed act or omission,
contravenes or is likely to contravene this Act, regulations made under this
Act, or a rule in a plan or proposed plan, a requirement for a designation or

Jor a heritage order, or a resource consent,; or

(h) any other issue or matter relating to the interpretation, administration,
and enforcement of this Act, except for an issue as to whether any of

sections 95 to 95G have been, or will be contravened.

[101] Dealing with the last matter (s310(h)) first, we observe that this provision
gives the Court a wide power to make declarations on issues or matters other than

those specifically identified in s310(a)-(g).

[102] Section 310(a) enables the Court to make a declaration as to the existence of
any duty under the Act. We have previously identified that the Council has a duty to
adequately recognise and provide for the protection of SNAs in its District. No party

to these proceedings suggested that was not the case.

[103] Section 310(bb)(i) authorises the Court to declare whether or not provisions
or proposed provisions of a district plan give effect to provisions or proposed
provisions of NZCPS or an RPS. There was no dispute that these provisions enable

us to make declarations regarding these matters.

[104] Section 310(c) authorises the Court to declare whether or not an act or
omission or a proposed act or omission contravenes or is likely to contravene RMA.
Read at the broadest level, it arguably authorises us to declare whether the Council’s
omission to include the identified SNAs in Appendix 21.2 is a breach of its duty

under s6(c).
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[105] Viewed in the round, we have no hesitation in finding that the issue of the
appropriate degree of protection required for areas of significant indigenous
vegetation and significant habitats of indigenous fauna is an issue relating to the
interpretation, administration and enforcement of RMA which the Court is

empowered to consider pursuant to s310(h).

[106] In addition to the submissions which it made as to jurisdiction, POAG also
contended that even if the Court had jurisdiction to do so, it was not appropriate for it
to grant the relief sought by Forest and Bird. It advanced a number of reasons for

that.

[107] The first and second reasons are related and are essentially a contention that
the Court should not interfere with a territorial authority’s decision-making process
in undertaking a review of its district plan. We will consider that matter further in

this decision as part of our determination whether or not to make enforcement orders.

[108] The third issue raised by POAG was that the Court is not empowered to make
declarations which might affect the rights of persons who are not parties to
proceedings.  Firstly, we observe in that regard that there was wide public
notification of and publicity given to these proceedings as a result of directions made
by the Court. Irrespective of that however, the ultimate outcome of the applications
made by Forest and Bird (should they all be granted) would be the initiation of a plan
change which would be notified and where affected parties would have rights of
submission and hearing. No effect on the rights of persons arises directly out of these

proceedings of themselves.

[109] The next ground of opposition was the contention that the Court cannot make

67 is cited as

a declaration when factual matters are in dispute. The Trolove case
authority for that proposition. 7rolove does not support the proposition that the
Court cannot resolve contested facts during the course of declaration proceedings if it
has to. Judge Skelton noted in 7rolove that there will be circumstances where the

.p\}f;\\Court has to do exactly that. Nothing in the provisions of s310-311 RMA precludes
i\ &

Trolove (re an application) Decision No: C 52/94,
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the Court from making findings of disputed fact in declaration proceedings. We
agree that it is preferable that declaration proceedings come before the Court on the
basis of agreed facts, however that might not be possible in any given instance for
any number of reasons. If the Court declined to deal with declarations on the basis
that there were disputed facts, any party to declaration proceedings could easily

derail them by raising factual disputes.

[110] In any event, we do not consider that there are significant factual disputes as
to matters which lie at the heart of these proceedings. One of the matters which
surprised the Court in hearing this case was the lack of dispute in certain
fundamental respects. By way of example, in her submission for POAG Ms Hill
raised the issue of ground truthing to validate the identified SNAs. In fact there was
no substantive evidence contradicting that of Ms Maseyk that the desktop exercise
undertaken by Wildlands was sufficient to accurately identify SNAs in the New
Plymouth District. Nor was there any suggestion in the evidence that we heard that
the criteria contained in the District Plan and applied by Wildlands and Ms Maseyk
to identify SNAs are not valid criteria. POAG suggested that a more nuanced
approach to their application might be appropriate®® but no evidence was advanced
in that regard. The issue in dispute in these proceedings is not whether or not there
are a substantial number of SNAs in the New Plymouth District which are not
protected by rules in the District Plan. Rather the issue is whether or not SNAs
should be protected by rules (as the District Plan contemplates) or whether the
Council was entitled to rely on other methods. That is a question of opinion and law

rather than fact.

[111] POAG contended that there was o utility® in the Court making declarations
as to whether or not the District Plan gives effect to NZCPS and the RPS as these
documents postdate the District Plan. The District Plan is obliged to give effect to
the provisions of both of these documents notwithstanding that they postdate the

District Plan.”® We consider that any ruling we may make as to whether or not the

% POAG submission para 25.
% POAG submission para 16.8(e).

.. " Sections g75(3)(b) and (c) RMA.
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District Plan gives effect to NZCPS and the RPS is a matter which the Council might
properly take into account in undertaking a review of its District Plan. There are a
number of provisions of both of those documents which are directly relevant to our
considerations in this case, namely:

e Policy 11 NZCPS which seeks to protect indigenous biological diversity in
the coastal environment by avoiding adverse effects on indigenous vegetation
types that are threatened or naturally rare’'and on habitats of indigenous
species that are threatened or naturally rare’ and by avoiding significant
adverse effects on areas of predominantly indigenous vegetation” (inter alia);

e Bio Policies 1-4 of the RPS, with particular reference to Bio Policy 3 which
provides that...Priority will be given to the protection, enhancement or
restoration of terrestrial, freshwater and marine ecosystems, habitats and
areas that have significant indigenous biodiversity values. The commentary
to Bio Policy 3 notes that...controls or measures to be adopted to protect,
enhance or restore indigenous biodiversity values will be focused on
particular ecosystems, habitats and areas deemed to be “significant’.

The District Plan gives effect to these Policies through the process of identification
of SNAs and their inclusion in Appendix 21.2 which we have described but the

Council has omitted to undertake that process.

[112] POAG pointed to the fact that ten years had elapsed since the MOU was
signed and contended that delay in bringing the proceedings over that period was
such that granting the relief sought by Forest and Bird was no longer appropriate,
particularly as the Council is now engaged in its ten year plan review. To some
extent, this contention appeared to us to be an attempt to lay the blame for any delay
at the door of Forest and Bird rather than the Council which had undertaken to carry
out the process of application of the SNA factors. We will return to the matter of the

Council review process when we consider the enforcement order application.

" policy 11(a)(iii).
2 policy 11(a)(iv).
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[113] Those various findings above bring us to determine the question of whether

or not we ought make a declaration as sought by Forest and Bird or some other

appropriate declaration (as we are entitled to do’). In considering that matter, we

refer to the following findings which we have made:

The SNAs identified by application of the criteria contained in Appendix
21.1 of the District Plan are areas of significant indigenous vegetation
and significant habitats of indigenous fauna for the purposes of s6(c)
RMA - para [34] (above);

Applying the criteria contained in Appendix 21.1 there are probably
somewhere between 326 — 361 SNAs in the New Plymouth District —
para [48] (above);

A number (we are unable to be precise as to the exact number) of the
SNAs are situated in parts of the District which are most sensitive to the
loss of indigenous vegetation because of the reduced extent of that
vegetation and its vulnerability to local extinction of species — paras [59]
and [61] (above);

Persons exercising functions under the Resource Management Act
(including the Council) have a duty to recognise and provide for the
protection of areas of significant indigenous vegetation and significant
habitats of indigenous fauna pursuant to s6(c) RMA — para [64] (above);
Method 16.1(v) of the District Plan contemplates that the identified
SNAs will be made subject to rules controlling their modification — para
[71] (above);

The Council’s duty to protect SNAs requires application of the full
palette of methods provided in the District Plan, including the
identification of SNAs in Appendix 21.2 and the consequent applic_ationv
of rules to them because the other methods of protection primarily relied
on by the Council (covenanting under QEII process and voluntary

protection) do not provide an adequate level of protection — para [96]

(above).
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[114] Having regard to the above findings we hereby make declarations that:

(1) New Plymouth District Council has a duty to recognise and provide
for the protection of SNAs within its District which have been
identified using the process contained in Appendix 21.1 of its
District Plan - (s310)(a);

(2) The Methods of Implementation 16.1 (including the application of
rules pursuant to Method 16(v)) contained in the District Plan if
implemented in their entirety give effect to the relevant provisions
of the New Zealand Coastal Policy Statement and Regional Policy
Statement for Taranaki which seek to protect indigenous
biodiversity — s310(bb)(i) and s310(h);

(3) The omission of the New Plymouth District Council to include in
Appendix 21.2 of its District Plan SNAs which have been
identified applying the criteria in Appendix 21.1 —

e Contravenes its duty to protect areas of significant
indigenous vegetation and significant habitats of indigenous
fauna pursuant to s6(c) RMA —s310(a), (c) and (h);

e Fails to give effect to relevant provisions of the New
Zealand Coastal Policy Statement and Taranaki Regional
Policy Statement — s310(bb)(i) and (h).

Enforcement Order

[115] The making of the above declarations leads us to consider what (if any)
enforcement orders might now be made. The enforcement orders sought by Forest
and Bird are set out in para [2] (above). In summary, Forest and Bird seeks orders
that:

e The Council notifies a plan change and notifies the review of its District Plan
which is currently pending to include in Appendix 21.2 all 361 SNAs which
have been identified;

e When the Council undertakes a review of its District Plan, it includes rules

relating to the protection of SNAs;




48

o That further work be undertaken to identify and include as SNAs other
natural areas of the District which are difficult to identify through desktop

analysis or are considered to be protected by other methods.

[116] The scope of enforcement orders which may be made by the Court is set out
in s314 RMA. The particular provision of s314 which Forest and Bird contends
provides the basis for the orders which it seeks is s314(1)(b)(i) which relevantly
provides:
314 Scope of enforcement order ,
(1) An enforcement order is an order made under section s319 by the
Environment Court that may do any 1 or more of the following:
(b) require a person to do something that, in the opinion of the court, is
necessary in order to —

(i) ensure compliance by or on behalf of that person with this Act

[117] We have previously found’ that the Council is in contravention of its duty to
recognise and provide for the protection of areas of significant indigenous vegetation
and significant habitats of indigenous fauna. On the face of it, that finding enables us
to make an order requiring the Council to do something which is necessary for it to
ensure compliance with the Act. Accepting that as being the case, the two questions
for determination are:

e Can we make the orders sought by Forest and Bird?

e Should we make the orders sought by Forest and Bird?

[118] The first relief which Forest and Bird seeks is an order that the Council
notifies a change to the District Plan to include the identified SNAs within it by
incorporation into Appendix 21. Forest and Bird contends that any plan change
which might emerge from these proceedings would be a relatively limited and
discrete exercise. While that might be the case we have concerns about the extent to

which we might direct the Council regarding that matter.
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[119] Schedule 1 RMA prescribes the way in which a plan change must proceed.
In this instance, it would be necessary for the Council to prepare the proposed plan
change and consult with various identified persons and bodies. During this process it
is required to prepare and consider an evaluation report on the proposed change in
accordance with s32 RMA before determining whether or not to proceed with the
change.” Tt is only after it has completed that process that the Council may notify

any plan change.”®

[120] Although it is reasonable to expect that in undertaking its evaluation the
Council would have regard to any findings which we might make in these
proceedings, we do not consider that it is possible for us to fetter the Council’s
considerations in doing so. The evaluation to be made under s32 and the form of any
plan change which emerges from that evaluation is a matter which is within the
functions of the Council and not one which is open to the Court to direct or usurp.
Ultimately the Court’s functions in the plan change process arise under the appeal
processes available under RMA and the provisions of s293 rather than at the front

end of the process.

[121] The second enforcement order sought by Forest and Bird relates to a review
process under s79 RMA. Section 79(1) RMA requires local authorities to review
provisions of regional and district plans if they have not been the subject of a
proposed plan review or change by that local authority during the previous ten years.
The District Plan which has been subject of consideration in these proceedings
became operative on 15 August 2005 and the Council has commenced a review of it

pursuant to s79.

[122] The provisions of RMA relating to plan reviews are notably brief and
deficient of requirements for process and time limits. It is apparent from
consideration of s79 that the review process is a precursor to the plan change process’
contained in s73 and Schedule 1. We consider that our enforcement powers under

$314(1)(b)(i) would extend to ordering a Council to undertake a review pursuant to

7 Clause 5(1)(a), Schedule 1.
76 Relevant provisions of s32 are set out in para [66] (above).
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s79 if it had failed to do so, but we do not consider that it is open to us to prescribe
‘the form of that review. Again we consider that the Court’s power to address issues
arising out of a review arise under the appeal processes in Schedule 1 in respect of

any changes to the District Plan which the Council decides to make or not to make.

[123] Even if we were wrong in our assessment as to whether or not we can be as
directive as Forest and Bird wish as to the plan change or review processes, we do
not consider that we should make enforcement orders as sought. A number of the
parties to the proceedings before us contended that the District Plan review process is
the appropriate vehicle for consideration of the issues which Forest and Bird has put

before the Court and we consider that there is merit to that proposition.

[124] The review process is mandatory on the Council and is currently underway.
We have reservations about imposing on the Council the significant costs and
complications inherent in requiring undertaking of a plan change process concurrent
with the review process. The primary opposition of Forest and Bird to the review
process appeared to be one of timing. We observe that in undertaking its review the

Council is obliged to comply with s21 RMA and avoid unreasonable delay.

[125] The fact that the plan review process is underway also leads us to question
whether or not it is necessary to order the Council to commence a coincidental plan
change to address these issues which might properly be subject to review. Even if
the Court was to direct the Council to undertake the change process and it was to do
so as promptly as is reasonable, the requirements as to consultation and evaluation

mean that such change will inevitably overlap and coincide with the review process.

[126] Having regard to these factors our view is that we should not exercise such
jurisdiction as we might have to direct the processes sought by Forest and Bird by

way of enforcement order and we decline to make the enforcement orders sought,
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Costs

[127] Notwithstanding that it was unsuccessful in obtaining enforcement orders,
Forest and Bird has obtained declarations addressing the issues which it put before
the Court. We consider that it is appropriate for us to consider an award of costs
against the Council arising out of that process and we reserve costs accordingly. Any
costs application from Forest and Bird is to be made and responded to in accordance

with the Environment Court Practice Note 2014.

/

| 2
DATED, at WELL &TON this | { day of December 2015,
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