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BETTING ON EVERYTHING

KARL M.F. LOCKHART"

Abstract: Investing and gambling occupy two different regulatory worlds—as
different as New York and Las Vegas. But how and where to draw the line be-
tween these activities has flummoxed lawmakers for centuries. This Article seeks
to add a new chapter to that debate in light of three recent developments: sports
gambling’s legalization and rapid growth; the increased prominence of retail in-
vestors (and the risky investment products they are purchasing); and the rise and
widespread acceptance of event contracts—including those related to elections
that were first available during the 2024 election cycle.

Part I of this Article reviews the Commodity Futures Trading Commission’s
rationales for recently attempting to ban election and sports-related event con-
tracts as gambling. Part IT applies those same rationales—a lack of hedging and
pricing utility, opaque information sources, market manipulation concerns, and
participant harm—to derivatives and securities investment products as well as
gambling activities. It finds that those criteria fail to distinguish many recently
popularized investment products from some gambling products, in particular
sports gambling. Part III then searches for a workable principle to distinguish in-
vesting from gambling by aggregating distinctions proposed by jurists and schol-
ars. Of these five potential heuristics—information-gathering potential, risk pro-
file, time horizon, the existence of an underlying asset, and extant versus created
risk—only the last principle sufficiently separates the two activities. Part IV con-
cludes by framing this heuristic’s normative implications, describing an im-
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proved understanding of today’s market structures, and sketching two prelimi-
nary prescriptions for rethinking gambling and investing regulation.

[. BETS YOU CAN’T MAKE

“There are two times in a man's life when he should not speculate: when he
can't afford it, and when he can.”"

It goes something like this: you go to school, graduate, and finally land a
good job. You receive your first paycheck. Money’s taken out for taxes and
health insurance. You pay your rent, your grocery bills, and other necessities.
Then you spend on some things you’ve been wanting: those new kicks,” a nice
dinner out, tickets to see your favorite band’s concert. You know you should be
“saving,” “planning for retirement,” “putting money away for a rainy day”—
but how? How do you use your money to build financial security, to make
more money, to make your money work for you?

You’ve got some choices. You could rely on the government—Social Se-
curity—to take care of you, but you know that won’t be enough.? You could
leave it in the bank, maybe in a savings account or a CD.* But you’re afraid
that whatever interest it pays will be eaten up by inflation.> So you know you
need to do something a little more ambitious than that.

Something like . . . well the choices just seem endless. Stocks, bonds, mu-
tual funds, ETFs,® options, futures, options on futures, crypto, currency trading,
real estate, art, rare books,’ baseball cards,® classic cars,’ wine, ' scotch!'—even

99 ¢C.

! MARK TWAIN, FOLLOWING THE EQUATOR: A JOURNEY AROUND THE WORLD 215 (1899),
quoted in EDWARD CHANCELLOR, DEVIL TAKE THE HINDMOST: A HISTORY OF FINANCIAL SPECU-
LATION 170 n.* (1999).

2 See kicks, MERRIAM-WEBSTER DICTIONARY (2022) (“U.S. slang: shoes or sneakers™).

3 See, e.g., Steve Vernon, Will Social Security Run Out of Money? If So, When?, FORBES (Mar. 21,
2024), https://www.forbes.com/sites/stevevernon/2024/03/21/will-social-security-run-out-of-money-
if-so-when/ [https://perma.cc/X2MU-SVY2].

4 Certificate of deposit. See U.S. Sec. & Exch. Comm’n, Certificates of Deposit (CDS), INVESTOR.
GOV, https://www.investor.gov/introduction-investing/investing-basics/investment-products/certificates-
deposit-cds [https://perma.cc/4AHND-HR3S].

5 See, e.g., Steve Garmhausen, It Still Pays to Keep Your Savings in Cash, WALL ST. J. (Sep. 6,
2024), https://www.wsj.com/buyside/personal-finance/banking/when-will-savings-account-rates-beat-
inflation [https://perma.cc/7MYK-TZK6] (noting that “[f]or years . . . [s]avings accounts and CDs.. . .
paid interest rates below the rate of inflation . . . . [and, as] a result, savers could only watch the value
of their money gradually diminish”).

¢ Exchange Traded Funds. See infra Part IL.A.2.

7 Anne Kadet, The Next Hot Stock? A 1990 Ford Mustang, WALL ST. J. (Nov. 12, 2019), https://
www.wsj.com/articles/the-next-hot-stock-a-1990-ford-mustang-11573570800 [https://perma.cc/35NM-
FZ36].

81d.

°1d.

101d.; see, e.g., Lettie Teague, Is Investing in Wine the Right Move for Oenophiles?, WALL ST. J.
(Mar. 18,2022), https://www.wsj.com/arts-culture/food-cooking/investing-in-wine- 11647630942 [https://
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those sneakers'? you bought can be “investments” these days. There are ways
to put money into all of these products to try to build value. Some will be risk-
ier than others. It will take time, effort, attention, and discipline to use them to
make money. You decide to put some money in target-date ETFs, but you also
decide to try your hand at zero-day options'® and buy Bitcoin. You want a di-
versified portfolio, after all. You’re investing.

But also, you’re a rabid sports fan. You know all the players, the ins and
outs of the games, and seem to have a knack for predicting team performance.
In your spare time you’ve even developed a model based on what you think
are key stats that seems to be pretty helpful in indicating who will win."* You
use FanDuel and DraftKings to place wagers on some events, and you make
some money.'”> You don’t take it too seriously though because, you know,
you’re just gambling.

Or are you? This Article explores the similarities and differences between
investing and gambling for individual investors. It argues that they are more
similar to each other than most people would consider at first glance. For some
types of investing and gambling, there is no meaningful way to distinguish
between the two activities. Given this substantial overlap, this Article con-
cludes by suggesting that the way that the current legal regime bifurcates gam-
bling and investing is not sustainable. Instead, new borders are needed.

While the distinction between gambling and investing may seem like a
matter of semantics, the stakes are high. Market structure and regulation, ad-
diction and individual choice, federalism and the administrative state—all are
implicated in this debate.'®

Part I of this Article begins by describing the current regulation of gam-
bling and investing in the United States.'” It then presents a recent develop-
ment that has flummoxed regulators: prediction markets, also known as event
contracts.'® In particular, it examines the Commodity Futures Trading Com-

perma.cc/S32F-6CC7]; Jennifer Sor, The Complex World of Wine Investing Is Luring Everyday Inves-
tors—but the Pros Urge Caution, BUS. INSIDER (Apr. 27, 2025), https://www.businessinsider.com/
fine-wine-market-investment-returns-alternative-assets-investing-2025-4 [https://perma.cc/7LTM-
PKPC].

" Sor, supra note 10.

12 Kadet, supra note 7.

13 See Gunjan Banerji, The Adrenaline-Fueled Trades Sweeping the Market, WALL ST. J. (Dec.
10, 2023), [https://perma.cc/PSNA-AGE7].

14 Cf. NATE SILVER, THE SIGNAL AND THE NOISE: WHY SO MANY PREDICTIONS FAIL—BUT
SOME DON’T 1-18 (2012) (describing how the author built a model for baseball in his spare time
while working as an accountant).

15 FANDUEL, https://www.fanduel.com [https://perma.cc/EQ7A-WC4B]; DRAFTKINGS, https://
www.draftkings.com [https://perma.cc/H4C6-3DLU].

16 See infra notes 31-77, 273279, 424-456 and accompanying text.

17 See infra Part LA.

18 See infira Parts 1.B—C.
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mission (CFTC)’s recent rulemaking and litigation attempts to ban event con-
tracts that relate to politics and sports. The rationales the CFTC set forth for
trying to disallow these contracts—a lack of hedging and pricing utility,
opaque information sources, market manipulation concerns, and retail investor
harm—do not adequately differentiate political and sports contracts from other
financial products that the CFTC and the Securities and Exchange Commission
(SEC) have allowed." Instead, the CFTC’s attempt to blanketly prohibit these
contracts reveals a failure to find a compelling distinction between many in-
vestment products and gambling activities.

Part II describes these investment products and gambling activities.?” It
provides the history of several examples of legal and widespread investment
products and how those investments are used today by retail investors in a
manner that resembles gambling. It also examines various manners of gam-
bling and provides examples of how each one can involve a significant amount
of strategy and skill, rather than just luck and chance—thereby starting to mir-
ror investing.

Part III then examines five justifications for differentiating investing and
gambling, as aggregated from historical, legal, and economic sources.”' These
justifications are: (i) information-gathering potential, (ii) the risk profile of the
activity, (iii) the time horizon for the activity, (iv) the existence of an underlying
asset, and (v) the distinction between artificial and pre-existing, real-world risks.

Only this last justification categorically distinguishes gambling from in-
vesting.*” Creating a chance or risk—a game—to wager on is gambling—
“gaming.” Paying to reallocate existing risk based on predicting what might
happen in the future is investing—or perhaps better termed “forecasting.” Alt-
hough both involve risking money to make more money, the inputs for fore-
casting are very different from the inputs for gaming. Forecasting requires es-
timating an unknown number of potential inputs about real-life risks, about
which certainty can never be obtained.” Under this framework, political and
sports-related event contracts would not be gambling, because in some cases
they involve paying for the reallocation of existent, real-world risk based on
future predictions.**

Part IV raises some normative concerns that arise from this posited out-
come.” If investing involves the transfer of real-world risks, then what risks
should businesses be allowed to transfer to others—to hedge? It also asks how

19 See infra APPENDIX.
20 See infira Part 11.

21 See infira Part I11.

22 See infia Part 11LB.5.
2 See infra Part 111.B.5.
24 See infira Part 11L.B.5.
%5 See infira Part IV.
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many legitimate hedgers should be in a market before we are willing to call it
investing, rather than gambling. Instead of answering these questions, Part [V
seeks to provide a framework in which to consider them. The paper concludes
with a reflection on the structure of today’s markets and two preliminary sug-
gestions for improved regulation.

This Article does not purport to fully describe a set of revised statutes and
rules needed to better regulate gambling and investing. Nor is it any sort of
investment advice or thorough policy prescription. Its simple goal is only to
highlight recent developments and show that the current legal regime fails to
adequately distinguish between these two activities.

The debate over where to draw the line between gambling and investing
is centuries-old.?® So of course, this Article does not purport to be the first to
examine this issue.?’ But it does attempt to make two contributions to the de-
bate. First, this Article is the first in the legal literature to the author’s
knowledge to aggregate the various justifications for distinguishing between
the two types of activities.”® And second, this Article is the first to apply those
distinctions to new behaviors and innovations in the financial and gambling
markets that have arisen since the late 2010s, including event contracts in the
derivatives markets, app-based sports gambling and investing by retail inves-
tors, and crypto products. Several authors in the legal academy have written
about these topics individually,” but none have placed them in conversation

26 Insurance has often been a part of the gambling/investing debate as well, and is frequently
compared to—and banned alongside—gambling. See, e.g., REUVEN BRENNER & GABRIELLE A.
BRENNER, GAMBLING AND SPECULATION: A THEORY, A HISTORY, AND A FUTURE OF SOME HUMAN
DECISIONS 103-04 (1990) (describing sixteenth-, seventeenth-, and eighteenth-century laws in Eng-
land and the Netherlands that treated gambling and insurance relatedly); STUART BANNER, SPECULA-
TION: A HISTORY OF THE FINE LINE BETWEEN GAMBLING AND INVESTING 48 (2017) (similar). Bern-
stein extensively discusses the parallels between gambling and insurance as well. PETER L. BERN-
STEIN, AGAINST THE GODS: THE REMARKABLE STORY OF RISK 93, 203, 314 (1996). See generally
Thomas Lee Hazen, Disparate Regulatory Schemes for Parallel Activities: Securities Regulation,
Derivatives Regulation, Gambling, and Insurance, 24 ANN. REV. BANKING & FIN. L. 375 (2005)
(comparing the regulation of the industries in the article’s title, including insurance). This Article
focuses on the investing/gambling distinction because it is the boundary that has been most pushed by
recent innovations and legal developments.

27 See infra Part 111 (categorizing the distinctions posited by scholars in this debate). Banner’s
masterful book describes this debate through a historical lens, but it does not categorize the principles
that regulators have attempted to apply throughout history to distinguish between the two activities.
See generally Banner, supra note 26. And because it was written nearly a decade ago, it does not cov-
er the new developments I discuss. Similarly, Hazen’s article contains overlap with this topic but is
three decades old. Thomas Lee Hazen, Rational Investments, Speculation, or Gambling?—Derivative
Securities and Financial Futures and Their Effect on the Underlying Capital Markets, 86 Nw. U. L.
REV. 987, 1029 (1992).

28 See infira Part 11L.B.

2 For work on derivatives, see Ilya Beylin, Event Contracts Are a Step Too Far for Derivatives
Regulation, 4 U. CHI. BUS. L. REV. 77, 113-40 (2025) (discussing event contracts) and Andrew Ver-
stein, Insider Trading in Commodities Markets, 102 VA. L. REV. 447, 450 (2016) (suggesting that
some areas of derivatives regulation and securities regulation should be brought in line with each
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with each other.*® These three developments collectively necessitate a re-
examination of our gambling/investing heuristic.

other). For work on gambling (although written before the legalization of sports betting), see Michael
C. Macchiarola, Securities Linked to the Performance of Tiger Woods? Not Such a Long Shot, 42
CREIGHTON L. REV. 29, 82 (2008) (suggesting that sports gambling should fall under the securities
regulation regime). For work on retail investors and the SEC, see Jill E. Fisch, GameStop and the
Reemergence of the Retail Investor, 102 B.U.L.REV. 1799, 1819 (2022) (discussing app-based trad-
ing by retail investors and mentioning offhandedly that “[a] related concern is that retail customers are
not really investing . . . but are instead gambling” without further developing the point) and Donald C.
Langevoort, The SEC, Retail Investors, and the Institutionalization of the Securities Markets, 95 VA.
L. REV. 1025, 1029 (2009) (calling the SEC the retail “investor’s champion only in a bounded way”
and describing the rise of institutional players in financial markets), and see generally Sue S. Guan,
Meme Investors and Retail Risk, 63 B.C. L. REV. 2051 (2022) (describing the ways meme investors
act and how they might affect the markets), Sergio Alberto Gramitto Ricci & Christina M. Sautter,
Corporate Governance Gaming: The Collective Power of Retail Investors, 22 NEV. L.J. 51 (2021)
(discussing the potential power of retail investors in corporate governance), and Stephen Choi, Regu-
lating Investors Not Issuers: A Market-Based Proposal, 88 CALIF. L. REV. 279 (2000) (proposing a
new scheme for securities regulation based on investor type and sophistication). For work on crypto,
see generally Onnig H. Dombalagian, Are Crypto Exchanges the Exchange Act’s Trojan Horse?,21
BERKELEY BUS. L.J. 327 (2024) (arguing that crypto exchanges should be subject to the Exchange
Act) and Yuliya Guseva & Irena Hutton, Regulatory Fragmentation: Investor Reaction to SEC and
CFTC Enforcement in Crypto Markets, 64 B.C. L. REV. 1555, 1557 (2023) (evaluating the CFTC’s
and the SEC’s competing jurisdiction over crypto).

30 The most similar work to what I am attempting here is Christine Hurt. See generally, Christine
Hurt, Regulating Public Morals and Private Markets: Online Securities Trading, Internet Gambling,
and the Speculation Paradox, 86 B.U. L. REV. 371 (2006) (discussing the speculation paradox in
online securities, trading and gambling). Hurt creates a spectrum of gambling and investing activities
based on skill and chance and suggests a new framework for online gambling. /d. at 376. But similar
to other authors, Hurt was writing well before the new developments I discuss. I also disagree with her
“Type A”/“Type B” (skill/chance) distinction. /d. at 404—06; see infra Part I11.B.5. & Part IV. In addi-
tion, Bunting has written a pair of brilliant, economics-model-based arguments for categorizing gam-
bling, investing, and insurance, and addresses cryptocurrencies and sports betting, but does not use a
principled-based approach for distinguishing the two activities in the way I have. W.C. Bunting, 4
Simple Unifying Framework for Categorizing Disparate Risk Transactions: Securities Investments,
Insurance, Gambling, and Derivative Contracts, 25 U. PA. J. BUS. L. 295, 350 (2023) [hereinafter
Framework]; W.C. Bunting, 4 Better Legal Definition of Gambling: With Applications to Synthetic
Financial Instruments and Cryptocurrency, 86 ALB. L. REV. 257, 322 (2023) [hereinafter Definition).
Nor does he address event contracts. See Framework, supra, at 350; Definition, supra, at 322. A few
academics outside the legal field have touched on the gambling/investing question, but without asking
where the line should be. See, e.g., Jennifer N. Arthur, Robert J. Williams & Paul H. Delfabbro, The
Conceptual and Empirical Relationship Between Gambling, Investing, and Speculation, 5 J. BEHAV.
ADDICTIONS 580, 586 (2016); Anne Jones Dorn, Daniel Dorn & Paul Sengmueller, Trading as Gam-
bling, 61 MGMT. SCI. 2376, 2392 (2015); Alok Kumar, Who Gambles in the Stock Market?, 64 J. FIN.
1889, 1930 (2009); Wojciech Nasierowski, Investors or Gamblers?, GLOB. MGMT. J. Feb. 2012, at
17,24. The popular press has also catalogued these new developments, again without commenting on
their legal implications or diving into the question of what line to draw. See, e.g., Emily Stewart,
America Is One Big Casino Now, BUS. INSIDER (Dec. 19, 2024), https://www.businessinsider.com/
sports-betting-odds-gambling-lines-memecoins-prediction-markets-polymarket-stocks-2024-12 [https:/
perma.cc/4MLS-VVCH]; Katherine Hamilton, Young Men Are Making Risky Bets on Crypto and
Politics—and Raking It In Right Now, WALL ST. J. (Dec. 7, 2024), [https://perma.cc/CL3C-Y56E].
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A. The Regulatory Landscape

The United States traditionally regulates gambling and investing quite dif-
ferently.' Section A of this Part I will briefly outline those distinctions as they
exist in current law.*> Generally speaking, the federal government regulates
investing; states regulate gambling (although there are many areas of overlap).
Section B describes a recent innovation that didn’t fall neatly into either cate-
gory: prediction markets, also known as event contracts.* Finally, Section C
explains the CFTC’s attempts to regulate such contracts through litigation and
rulemaking—and its proposed justifications for labeling some event contracts
bets, and others investments.>*

1. Regulation of Investing

The SEC and the CFTC regulate investing. The SEC administers federal
securities laws—Ilaws that, among other things, govern the shares of compa-
nies’ stock and debt.*®> Anyone who wants to sell anything that falls into the
definition of a security must register the securities with the SEC (or meet some
exception to registration).>® Many participants in these markets must also reg-
ister themselves with the SEC.*’ So for virtually all investments in securities,
the SEC is an important player.

On the other hand, the CFTC regulates investments in commodities and
derivatives.*® A derivative is “a financial instrument whose value depends on
(or derives from) the values of other . . . underlying variables.”* Often the un-
derlying variable is the price of a tangible asset, but an “underlying” can be

31 See infia Part . A. But see REUVEN BRENNER, GABRIELLE A. BRENNER & AARON BROWN, A
WORLD OF CHANCE: BETTING ON RELIGION, GAMES, WALL STREET 138 (2008) (cataloging lotteries
used in eighteenth-century United States as a means of financing infrastructure and educational insti-
tutions); BRENNER & BRENNER, supra note 26, at 14 (similarly describing lotteries as a substitute for
bank financing and demonstrating ties between bank founders and lotteries).

32 See infra Part 1.A.1-3.

33 See infira Part 1.B.

34 See infira Part 1.C.

35 About, SEC, https://www.sec.gov/about [https://perma.cc/CK46-2WQN]; see 15 U.S.C.
§ 77b(a)(1) (defining the term “security” to include “stock” and “evidence of indebtedness”).

31d. § 78c(a)(10) (defining securities to include options on securities); id. § 77e(c) (requiring reg-
istration).

37 See, e.g., id. § 78¢; SEC, The Laws That Govern the Securities Industry, INVESTOR.GOV,
https://www.investor.gov/introduction-investing/investing-basics/role-sec/laws-govern-securities-
industry [https:/perma.cc/N8MU-NJT3] (“The [Exchange] Act requires a variety of market partici-
pants to register with the Commission, including exchanges, brokers and dealers, . . . and clearing
agencies.”).

#7U.S.C. § 1a(9), (36).

3 JOHN C. HULL, OPTIONS, FUTURES, AND OTHER DERIVATIVES 1 (7th ed. 2009); see also BAN-
NER, supra note 26, at 316.
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“based on almost anything”—*“virtually anything that has, or can be assigned,
any value whatsoever.”*’

Derivatives can be grouped into three main categories: options, futures,
and swaps.*' Options and futures largely trade on CFTC-registered exchang-
es.*> Swaps—which are mostly customized agreements between two parties to
exchange regular payments to offset risks—usually trade “over-the-counter.”*
In other words, they are individually negotiated between parties and traded by
dealers at financial institutions.**

As commodities exchanges began creating derivatives based on financial
products, the SEC and CFTC’s jurisdictions started to collide.*’ The two regu-
lators hammered out an accord in the late 1970s and early 1980s,*® which has
been modified over time with the passage of subsequent legislation. Broadly
speaking, derivatives based on individual or small groups of securities are reg-
ulated by the SEC, either entirely or in part.*’ All other derivatives are the
CFTC’s domain.**

Recently, crypto products have challenged the distinction between securi-
ties and commodities.* Some see crypto products as a store of value, similar to
gold, and thus argue that they should be treated like commodities.”® On the
other hand, many crypto companies issue tokens to raise money for their oper-

40 ERIKA OLSON, ZERO-SUM GAME: THE RISE OF THE WORLD’S LARGEST DERIVATIVE EX-
CHANGE 20 (2011). The underlying can vary from “the price of hogs to the amount of snow falling at
a certain ski resort.” HULL, supra note 39, at 1.

4 ROBERT A. STRONG, DERIVATIVES: AN INTRODUCTION 3 (2002). An option is the right—but
not the obligation—"to either buy [(a ‘call option”)] or sell [(a ‘put option’)] something, at a set price,
within a set period of time.” /d. A futures contract “involve[s] a promise to exchange a product for
cash by a set delivery date.” Id. Unlike an option, someone who purchases a futures contract does
have an obligation—not just a right—to go through with the exchange. /d.

2 See7U.S.C. § 7.

4 See id. § 1a(47)(A).

4“HULL, supra note 39, at 1; STRONG, supra note 41, at 4-5.

45 See Bevis Longstreth, Comm’r, SEC, Remarks to the Securities and Commodities Laws Com-
mittees of the Chicago Bar Association, The SEC-CFTC Accord: Accommodation in the Public Inter-
est (Apr. 16, 1982) (transcript available at https://www.sec.gov/news/speech/1982/041682longstreth.
pdf [https://perma.cc/K7N5-WTRF]).

46 See id.; see also EMILY LAMBERT, THE FUTURES: THE RISE OF THE SPECULATOR AND THE OR-
IGINS OF THE WORLD’S BIGGEST MARKETS 144 (2011).

47 Options on individual securities, including stock options, are regulated by the SEC. JAMES D.
CoX, ROBERT W. HILLMAN, DONALD C. LANGEVOORT & ANN M. LIPTON, SECURITIES REGULA-
TION: CASES AND MATERIALS 496 (10th ed. 2022). Broad-based security index futures are not con-
sidered security futures products and are regulated by the CFTC, although the CFTC and the SEC
have joint jurisdiction over single-security or narrowly-based securities index futures. See id.; 7
U.S.C. § 1a(45). Non-security-based swaps are regulated by the CFTC; security-based swaps are regu-
lated by the SEC. See 15 U.S.C. § 78c(a)(68); COX ET AL., supra, at 496.

48 See COX ET AL., supra note 47, at 495-97.

YId at47-51.

30 An Introduction to Virtual Currency, CFTC, https://www.cftc.gov/sites/default/files/idc/groups/
public/%40customerprotection/documents/file/oceo_aivc0218.pdf [https://perma.cc/3UAJ-6XNT].
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ations, similar to stock offerings.’! Other tokens, known as “meme coins,” ap-
pear to be created purely so that purchasers can buy and sell them as they in-
crease and decrease in value, with no connection to any business operations or
other projects.”> Many SEC enforcement actions have alleged (and several
court opinions have found) some crypto products to be unregistered securi-
ties.” This border area is in flux, but the SEC appears to be taking the lead role
in regulating crypto.>*

2. Regulation of Gambling

States regulate gambling under the power reserved to them by the Tenth
Amendment.> They can decide what kinds of gambling to allow, where to al-
low it, and who can do it. While gambling regulation fluctuated in America’s
early history, by the beginning of the 20th century, almost all states had out-
lawed nearly every form of gambling, including lotteries.*® That changed with
Nevada. It legalized gambling in 1931°"—eventually leading to Las Vegas be-
coming what it is today. Nevada also became the first state to regulate gam-
bling through a state agency, the Nevada Gaming Control Board.®

3! These are often called initial coin offerings, or ICOs. See COX ET AL., supra note 47, at 49-50.
But see Yuliya Guseva, 4 Conceptual Framework for Digital-Asset Securities: Tokens and Coins as
Debt and Equity, 80 MD. L. REV. 166, 185-86 (2021) (describing ICOs as similar to debt offerings).

32 See Staff Statement on Meme Coins, SEC (Feb. 27, 2025), https://www.sec.gov/newsroom/
speeches-statements/staff-statement-meme-coins [https://perma.cc/2ZB4-AHCS].

33 See, e.g., SEC v. Ripple Labs, Inc., 682 F. Supp. 3d 308, 328 (S.D.N.Y. 2023); SEC v. Terraform
Labs Pte. Ltd., 708 F. Supp. 3d 450, 458 (S.D.N.Y. 2023); SEC v. Coinbase, Inc., 726 F. Supp.3d 260,
268 (S.D.N.Y. 2024); SEC v. Binance Holdings Ltd., 738 F. Supp. 3d 20, 38 (D.D.C. 2024); SEC v.
Payward, Inc., No. 23-cv-06003-WHO, 2024 WL 4511499, at *1 (N.D. Cal. Aug. 23, 2024).

34 See Onnig H. Dombalagian, Serendipity and Self-Regulation: The Evolution of Cryptocurren-
cy-based ETPs 27-36 (Tulane Pub. L. Rsch. Working Paper No. 24-9, 2025) (describing how crypto
products eventually came to be recognized by the SEC). The SEC recently launched a task force to re-
examine how crypto should be regulated. Press Release, SEC, SEC Crypto 2.0: Acting Chairman
Uyeda Announces Formation of New Crypto Task Force (Jan. 21, 2025), https://www.sec.gov/news
room/press-releases/2025-30 [https://perma.cc/P8AA-BIX3].

35U.S. CONST. amend. X; cf. Berman v. Parker, 348 U.S. 26, 32 (1954) (describing states’ police
power over “[p]ublic safety, public health, morality, peace and quiet, law and order”).

3¢ George G. Fenich, 4 Chronology of (Legal) Gaming in the U.S., 3 UNLV GAMING RSCH. &
REV. J. 65, 66—69 (1996) (discussing the early history of gambling in the United States); 1. Nelson
Rose, Gambling and the Law: Pivotal Dates, PBS: FRONTLINE (1997), https://www.pbs.org/wgbh/
pages/frontline/shows/gamble/etc/cron.html#:~:text=By%20the%20end%200f%201910,state%20with
%20legal%?20casino%20gambling [https://perma.cc/RA58-MLDS] (showing that nearly all gambling
was banned in the U.S. as of the early twentieth century).

57 Fenich, supra note 56, at 70.

B Id. at71.



2025] Distinguishing Gambling and Investing 2185

Other states followed later, beginning with casinos in New Jersey’s Atlan-
tic City.*” Currently, forty-five states run lotteries,* thirty-seven states allow
sports betting,®' and twenty-seven states have casinos.®

3. Regulation and Federalism

The black-and-white description above belies an extremely nuanced land-
scape for the regulation of both investing and gambling. For example, states
have long had “blue sky laws” on their books that regulate the offer and sale of
securities.”® However, Section 18 of the Securities Act of 1933 explicitly
preempts state law for the sale of certain categories of “covered securities”—
and securities that are nationally traded on exchanges fall into this category.**
Similarly, the CFTC has “exclusive jurisdiction” over “transactions involving
.. . contracts of sale of a commodity for future delivery,”® with “commodity”
broadly defined to include “all services, rights, and interests . . . in which con-
tracts for future delivery are presently or in the future dealt in.”* These mech-
anisms put federal law at the forefront of the investing landscape.

And although states by-and-large regulate gambling, the federal govern-
ment also has the power to regulate under the Commerce Clause.®” For exam-
ple, starting in the late 1980s, the Indian Gaming Regulatory Act allowed casi-
nos to open in Indian country.®® There are now over 500 gaming locations on
Indian land.*’ A few years later, Congress passed the Professional and Amateur
Sports Protection Act (PASPA).” This Act made it unlawful for a state to au-

% See Murphy v. Nat’l Collegiate Athletic Ass’n, 584 U.S. 453, 459 (2018) (recounting the histo-
ry of gambling legalization and regulation in New Jersey).

60 Frequently Asked Questions, NASPL, https://www.naspl.org/faq [https:/perma.cc/JD96-XBQL].

ol AM. GAMING ASS’N, STATE OF THE STATES 2025: THE AGA ANALYSIS OF THE COMMERCIAL
CASINO INDUSTRY 13 (2025) [hereinafter STATE OF THE STATES].

2 Id. at 10.

63 See COX ET AL., supra note 47, at 18-20. “Blue sky laws” are state securities regulatory
schemes. /d.

% See 15 U.S.C. § 77r(a), (b)(1).

07 U.S.C. § 2(a)(1)(A).

% Id. § 1a(9). Courts have recognized these provisions as preempting state law. See, e.g., Am.
Agric. Movement, Inc. v. Bd. of Trade, 977 F.2d 1147, 1157 (7th Cir. 1992); Leist v. Simplot, 638
F.2d 283, 322 (2d Cir. 1980) (Friendly, J.), aff’d sub nom., Merrill Lynch, Pierce, Fenner & Smith,
Inc. v. Curran, 456 U.S. 353 (1982); see also Philip F. Johnson, The Commodity Futures Trading
Commission Act: Preemption as Public Policy,29 VAND. L. REV. 1, 2 (1976) (noting that the CFTC
“resulted in the preemption of all other would-be regulators at every level of government”).

¢7U.S. CONST. art. I, § 8, cl. 3.

% Murphy v. Nat’l Collegiate Athletic Ass’n, 584 U.S. 453, 459 (2018) (citing 25 U.S.C. § 2701).

% NAT’L INDIAN GAMING COMM’N, ANNUAL REPORT FY 2023: EFFECTIVE AND EFFICIENT 3
(2023).

70 Professional and Amateur Sports Protection Act of 1992, Pub. L. No. 102-559, 106 Stat. 4227
(codified at 28 U.S.C. § 3701), invalidated by Murphy, 584 U.S. at 486.
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thorize betting on sports events,’' banning sports gambling nationwide’>—with
a few exceptions.”

In 2018, the Supreme Court struck down PASPA as violating the anticom-
mandeering doctrine.”® The Court held that prohibiting a state from enacting cer-
tain state legislation is identical to commanding it to take an affirmative action.”
Because it did not create a federal sports gambling scheme that would take prec-
edence over state law,”® PASPA could not be understood as preemption.”” In-
stead, it wrongfully told the states what they couldn’t do. Now free from PAS-
PA’s constraint, over two-thirds of states allow some form of sports gambling.”®

B. The Regulatory Puzzle

Innovation often requires legal rules to be reexamined. Old frameworks
don’t fit. The relatively recent invention of prediction markets exemplifies this
phenomenon. This section describes prediction markets in which participants
trade event contracts and the expansion of those markets over the last few dec-
ades.”

Prediction markets are a way of aggregating participants’ beliefs about fu-
ture events.* They strongly resemble financial markets, but can (and often do)
relate to non-financial topics, placing them in a gray area between investing
and gambling.®'

In 1988, the University of lowa created one of the first modern prediction
markets.? Professors built the Iowa Electronic Market (IEM) as a research and
teaching tool to help students learn about forecasting and the power of incen-
tives.®

Here is how IEM works. The market offers a variety of contracts for users
to buy that have payoffs dependent on future events.® The contracts each pay

d.

2 Murphy, 584 U.S. at 460-62 (citing 28 U.S.C. §§ 3701-3704).

73 Las Vegas (of course).

" Murphy, 584 U.S. at 470-71.

5 Id. at 475.

¢ The NFL, NCAA, and other sports leagues have sought such federal regulation now in the
wake of Murphy. David Purdum, Congress Indicates It May Act on Sports Betting, ESPN (Sep. 27,
2018), https://www.espn.com/sports-betting/story/ /id/24814518/congress-indicates-act-sports-betting
[https://perma.cc/9CMR-8ACI].

"7 Murphy, 584 U.S. at 475-79.

8 STATE OF THE STATES, supra note 61, at 13.

™ See infira notes 80-102 and accompanying text.

80 See, e.g., Michael Abramowicz, Information Markets, Administrative Decisionmaking, and
Predictive Cost-Benefit Analysis, 71 U. CHL L. REV. 933, 933-34 (2004).

81 Id. at 943-49.

82 Jowa Electronic Markets, What Is the IEM, UNIV. OF IOWA, https://iemweb.biz.uiowa.edu/
about-iem/what-is-the-iem/ [https://perma.cc/ULSH-MYAG].

83

“ia
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one dollar if a specified event happens, and nothing if it does not. For example,
during the 1996 election season, IEM offered contracts that paid out $1 if Bill
Clinton won re-election, and $0 if he lost.** The users invest real money—up
to $500—in these contracts. They can buy and sell these contracts with other
users, and their prices fluctuate based on how likely users think it is for the
event to take place—for instance, the likelihood of Clinton winning re-
election.™ For example, if a user thought reelection was 80% likely, that user
should pay up to $0.80 for the contract with a $1 pay off, reflecting the user’s
belief about the odds.

When the event does or does not take place, the contract settles, and pur-
chasers are paid based on what happened. For example, users who bought the
1996 Clinton contracts at $0.80 received a payout of $1 after he won re-
election, pocketing a profit of $0.20 per contract.

With money on the line, researchers argue that market prices in prediction
markets better reflect sentiments about future outcomes.*’ Professors associat-
ed with IEM noted that “voters don’t have any incentive to tell pollsters the
truth.”*® Buying contracts with financial payouts creates a real incentive, ac-
cording to this line of logic.

As this example illustrates, prediction markets have both gambling- and
investing-like features. The all-or-nothing nature of the payouts, and the fact
that users guess about real-world events, make them seem like bets. IEM chose
to offer contracts based on elections, but it would be easy to structure a predic-
tion market to encompass the outcomes of sporting events. For example, a
market could introduce a contract with a similar payout structure based on
“Will the Chiefs win the Super Bowl”? Yet prediction markets also involve the
trading of contracts and fluctuations in market price, which resembles the trad-
ing of shares on an exchange.

And in fact, the contracts such as those offered by IEM and traded on
prediction markets fall into a category of derivatives known as event con-
tracts.®” As far back as 1992, CFTC-registered exchanges have listed—and
investors have traded—event contracts related to such varied subjects “as re-

85 Stanley W. Angrist, lowa Market Takes Stock of Presidential Candidates, WALL ST. I., Aug.
28,1995, at C1. Interestingly, even as far back as 1995, the trading took place via computer, and par-
ticipants had to have “a modem that allows the computer to communicate over phone lines.” /d.

86 Id.

87 See id.

88 1d.

89 “[E]vent contracts are generally understood to be a type of derivative contract, typically with a
binary payoff structure, based on the outcome of an underlying occurrence or event[,]”” most of which
“are structured as binary options, which are generally understood as a type of option whose payout is
either a fixed amount or zero.” Event Contracts, 89 Fed. Reg. 48968, 48969, 48969 n.5 (proposed
June 10, 2024) (to be codified at 17 C.F.R. pt. 40); cf. OLSON, supra note 40, at 21 (also calling such
options “exotic or all-or-nothing” options). This mechanism is the exact way that IEM and PredictIt’s
contracts are set up: either they pay out $1 (if correct), or nothing.
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gional insured property losses, the count of bankruptcies, temperature volatili-
ties, corporate mergers, and corporate credit events.”® The University of lowa
recognized that [EM could be seen as offering event contracts and running a
futures market.”’ So the university sought and received “no-action” letters®
from the CFTC that allowed—and continue to allow—IEM to operate without
registering with the CFTC or being subject to its rules.”

Eventually, another university began to operate a similar non-profit, edu-
cational market, albeit with a slightly broader scope and a catchier name: Pre-
dictlt.”* Like IEM, Predictlt also received a no-action letter from the CFTC.%
It operated largely without incident for nearly a decade.”®

Meanwhile, from the mid-2000s to the early 2020s, CFTC-registered ex-
changes began offering more and more types of event contracts to trade.”’ In
2004, the Commission approved an exchange now known as the North Ameri-
can Derivatives Exchange (Nadex) as the first contract market dedicated solely

%0 Event Contracts, 89 Fed. Reg. at 48969 n.11.

1 See 7 U.S.C. § 7a-2(c)(5)(C)(i).

92 Cf. COX ET AL., supra note 47, at 15 (describing no action letters as letters issued by a regulato-
ry agency in response to an inquiry about a specific transaction and stating that the agency will take
“no action” against the transaction).

3 Andrea M. Corcoran, CFTC No-Action Letter, CFTCLTR No. 92-04a (Feb. 5, 1992); Andrea
M. Corcoran, CFTC No-Action Letter, CFTCLTR No. 93-66 (June 18, 1993).

% What Is Predictlt?, PREDICTIT, https://www .predictit.org/support/what-is-predictit [https://
perma.cc/852D-D6NY]. For example, IEM only allows 2,000 total traders in any particular contract;
Predictlt allows 5,000. Vincent McGonagle, CFTC No Action Letter, CFTCLTR No. 14-130, 2014
WL 5499971, at *3 (Oct. 29, 2014).

% Vincent McGonagle, CFTC No Action Letter, CFTCLTR No. 14-130, 2014 WL 5499971, at
*5 (Oct. 29, 2014).

% Predictlt later faced increased scrutiny, including the CFTC attempting to withdraw its no-action
letter and shut it down. Vincent McGonagle, Withdrawal of CFTC Letter No. 14-130, CFTCLTR No.
22-08, 2022 WL 3210641 (Aug. 4, 2022). Predictlt fought back in court and won an injunction,
Clarke v. Commodity Futures Trading Comm’n, 74 F.4th 627, 635, 644 (5th Cir. 2023), leading the
CFTC to reinstate Predictlt’s no action letter. Vincent McGonagle, Withdrawal of CFTC Letter No.
22-08, CFTCLTR No. 23-03 (Mar. 2, 2023); E-mail from Victoria Univ. in Response to CFTC Letter
No. 23-03 Dated Mar. 2, 2023 to Vincent McGonagle, Dir. of the Div. of Mkt. Oversight, CFTC (Apr.
6,2023). Under the new administration, the CFTC moved for and was granted judgment on the plead-
ings in favor of Predictlt, vindicating the event contracts market. Order Granting Defendant’s Motion
for Judgment on the Pleadings in Favor of Plaintiffs, Clarke v. Commodity Futures Trading Comm’n,
No. 1:24-cv-00614-DAE (W.D. Tex. July 22, 2025), at 1-2.

7 From 2006 to 2020, CFTC-approved designated contract markets (DCMs) “listed for trading an
average of approximately five event contracts per year. In 2021, this number increased to 131, and the
number of newly-listed event contracts per year has remained at a similar level in subsequent years.”
Event Contracts, 89 Fed. Reg. 48968, 48969 n.9 (proposed June 10, 2024) (to be codified at 17 C.F.R.
pt. 40). As CFTC Chairman Behnam recently noted, “more event contracts were listed for trading in
2021 than had been listed in the prior 15 years combined.” Rostin Behnam, Statement of Chairman
Rostin Behnam Regarding Proposed Event Contracts Rulemaking, CFTC (May 10, 2024), https://
www.cftc.gov/PressRoom/SpeechesTestimony/behnamstatement051024#:~:text=The%20proposal
%20includes%20a%20determination,be%20listed%20for%20trading%20or [https://perma.cc/UB92-
QT2L].
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to event contracts.”® Nadex listed, among other things, “daily and weekly event
contracts on various corporate mergers, weather events, and economic indica-
tors.””’ A few years later, the CFTC sought public comments on how it should
handle event contacts, but did not engage in any additional rulemaking.'®

Eventually, the number and types of event contracts available to trade be-
came enormous, expanding to include contracts based on:

[T]he occurrence or non-occurrence of international events, natural
disasters in specific U.S. cities, heating/cooling degree days and
cumulative average temperature in specific cities, the timing of vid-
eo game and album releases, Oscar award winners, COVID-19 case
levels and restrictions, the outcome of cases pending before the Su-
preme Court of the United States, the passage of specific laws by the
U.S. Congress, U.S. Presidential approval ratings, confirmation of
U.S. executive branch officials, National Football League (“NFL”)
television ratings, the discovery of exoplanets, and the occurrence of
a National Aeronautics and Space Administration moon landing be-
fore a certain date.'"!

The CFTC blessed all of these event contracts. But it was only a matter of time
before prediction markets and event contracts would face greater CFTC scruti-
ny in two major areas: political and sports-related contracts.

C. The Regulatory Response

The CFTC'’s first pushback against political and sports-related event con-
tracts happened in 2012. Nadex—the for-profit, event-contracts only market-
place—tried to offer'® contracts on whether there would be a Democratic or
Republican majority in the House and the Senate, as well as similar contracts
that paid out based on whether one of the leading candidates for President won
the election.'” The Commission reviewed the contracts, and in April 2012 is-

% Event Contracts, 89 Fed. Reg. at 48969, 48969 n.12.

% Id. at 48969 n.12.

100 Concept Release on the Appropriate Regulatory Treatment of Event Contracts, 73 Fed. Reg.
25669, 25670-71 (May 7, 2008).

191 Event Contracts, 89 Fed. Reg. at 48969 n.9.

102 See id. at 48971 n.25; 7 U.S.C. § 7a-2(c)(1)—~(5); 17 C.F.R. §§ 40.2—.3. CFTC-registered ex-
changes can either submit particular contracts to the CFTC for approval, or they may “self-certify”
contracts and begin to immediately trade them. See Event Contracts, 89 Fed. Reg. at48971 n.35. Ifan
exchange self-certifies a contract, the CFTC still may review it, and if the Commission finds that the
contract “may violate” its regulations, the Commission can request the exchange stop the trading of
the contract pending a ninety-day review. /d. Under either method, the Commission ultimately deter-
mines if the contract violates its regulations. /d. If so, the exchange must cease offering the contract.
1d.

103 1d. at 48971 n. 36.
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sued an order prohibiting the contracts from being traded.'™ Nadex did not
challenge the CFTC’s decision.

In 2023, an exchange called KalshiEX LLC (Kalshi) began to offer con-
tracts similar to those Nadex tried to offer. ' These contacts paid out based on
which parties controlled the House and the Senate.'* The CFTC reviewed the
contracts and also banned them.'"” Shortly after attempting to put the kibosh
on Kalshi’s contracts, the CFTC used its rulemaking authority to more thor-
oughly address not only political event contracts, but also those related to
sports.'® In May 2024, it issued a proposed rule'” that would ban such con-
tracts as “gaming.”''

Unlike Nadex, Kalshi challenged the CFTC’s decision to ban its contracts
in federal court.'"" And Kalshi won,'"? opening the door for election-based
event contracts.''* Americans poured millions of dollars into these legal politi-
cal event contracts in the lead-up to the 2024 presidential election.'"*

104 1d. at 48971-72; Press Release, CFTC, CFTC Issues Order Prohibiting North American De-
rivative’s Exchanges Political Event Derivatives Contracts (Apr. 2, 2012), https://www.cftc.gov/Press
Room/PressReleases/6224-12 [https://perma.cc/B7TEX-5JHW].

105 Kalshi is a CFTC-approved DCM.

196 Event Contracts, 89 Fed. Reg. at 48972.

107 Id. at 48972; Press Release, CFTC, CFTC Disapproves KalshiEX LLC’s Congressional Control
Contracts (Sep. 22, 2023), https://www.cftc.gov/PressRoom/PressReleases/8780-23 [https://perma.cc/
G6U3-BGZH].

108 Event Contracts, 89 Fed. Reg. at 48968-49000.

109 press Release, CFTC, CFTC Issues Proposal on Event Contracts (May 10, 2024), https://
www.cftc.gov/PressRoom/PressReleases/8907-24 [https://perma.cc/J9KU-HNFB]. Two of the five
Commissioners dissented from the proposed rule. Caroline D. Pham, Dissenting Statement of Com-
missioner Caroline D. Pham on Event Contracts Proposal, CFTC (May 10, 2024), https://www.cftc.
gov/PressRoom/SpeechesTestimony/phamstatement051024b [https://perma.cc/B4HE-XHSA]; Sum-
mer K. Mersinger, Dissenting Statement of Commissioner Summer K. Mersinger Regarding Proposed
Rulemaking on Event Contracts, CFTC (May 10, 2024), https://www.cftc.gov/PressRoom/Speeches
Testimony/mersingerstatement051024 [https:/perma.cc/K4PZ-DZGX].

110 Here, “gaming” is used more-or-less synonymously with “gambling.” See infra notes 122-137
and accompanying text.

I Complaint at 1, KalshiEx LLC v. Commodity Futures Trading Comm’n, No. 1:23-cv-03257
(D.D.C. Nov. 1,2023). Kalshi argued that its political contracts could be used to hedge, for example,
by businesses that might be subject to additional regulation under one party as opposed to another. /d.
at 5, 8-10.

112 K alshi won a summary judgment motion that was originally stayed pending appeal. See gen-
erally Order on Motion for Summary Judgment, KalshiEx LLC v. Commodity Futures Trading
Comm’n, No. 1:23-cv-03257 (D.D.C. Sep. 6, 2024). The D.C. Circuit then denied the stay pending
appeal, allowing the contracts to go live. See generally Op. on Emergency Motion for Stay Pending
Appeal, KalshiEx LLC v. Commodity Futures Trading Comm’n, 119 F.4th 58 (D.C. Cir. 2024) (No.
24-5205).

113 Other companies immediately began offering election contracts, including Robinhood. See Al-
exander Osipovich, Election Betting Is Going Mainstream After Major Brokerage Gets on Board,
WALL ST. J. (Sep. 12, 2024), [https://perma.cc/N7PU-Y GAR]; Manya Saini & Niket Nishant, Robin-
hood Rolls Out Contracts to Bet on U.S. Presidential Election, REUTERS (Oct. 28, 2024), https:/
www.reuters.com/business/finance/robinhood-rolls-out-us-presidential-election-derivatives-trading-
race-heats-up-2024-10-28/ [https://perma.cc/K6RS-9RC4]. Investors also tried to find other ways to
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Millions more dollars were wagered on a platform called Polymarket.''®

Billing itself as “the world’s largest prediction market,” Polymarket is a for-
profit company that operates similarly to IEM, Predictlt, and Kalshi. It offers
nearly identical contracts,''® albeit that they must be purchased with crypto.'!”
Over $1 billion worth of contracts were trading on the platform as of August
2024.""8 Notably, one French trader is estimated to have made $85 million by

bet on the election. Jack Pitcher, How Investors Are Betting on the Election, from Utility Stocks to
DJT, WALL ST. J. (Oct. 20, 2024), [https://perma.cc/W7LD-FLBL].

114 Lydia Moynihan, Kalshi’s Daring Bet on Election Betting Is Paying Off—to the Tune of $100
Million, N.Y . POST (Oct. 31, 2024), https://nypost.com/2024/10/31/business/kalshis-daring-bet-on-
election-betting-is-paying-off/ [https://perma.cc/48CF-P4AWM]. Gambling on elections is illegal in
most states. See Order Prohibiting the Listing or Trading of Political Event Contracts, Self-
Certification by North American Derivatives Exchange, Inc., of Political Event Derivatives Contracts
and Related Rule Amendments under Part 40 of the Regulations of the Commodity Futures Trading
Commission, at 4 (Apr. 2, 2012), https://www.cftc.gov/sites/default/files/idc/groups/public/
@newsroom/documents/file/nadexorder.pdf [https://perma.cc/W7Y T-XFDW] (citing numerous state
statutes forbidding gambling on elections); Order, Certification by KalshiEx LLC of Derivatives Con-
tracts, at 11 n.27 (Sep. 22, 2023), https://www.cftc.gov/sites/default/files/filings/documents/2023/
orgkexkalshiordersig230922.pdf [https://perma.cc/H3Y6-CGHQ] (citing additional state supreme
court decisions banning election betting). The fact that Kalshi is a CFTC-authorized derivatives mar-
ket may preempt state law in this area. See supra note 66 and accompanying text (discussing CFTC
preemption of state law). In particular, “[t]he Futures Trading Practices Act of 1992 provided that
derivatives were not subject to ‘any State or local law that prohibits or regulates gaming,’” potentially
creating federal preemption. BANNER, supra note 26, at 325.

15 Lydia Beyoud & Sridhar Natarajan, U.S. Traders Flock to an Election-Betting Site They 're
Banned From, BLOOMBERG (Aug. 1, 2024), https://www.bloomberg.com/news/articles/2024-08-01/
polymarket-rides-election-betting-frenzy-that-defies-a-us-ban [https://perma.cc/7BDU-ZXC6].

116 polymarket, Polymarket Raises $70m from Thiel s Founders Fund, General Catalyst, Vitalik
Buterin to Scale Global Prediction Market, BUS. WIRE (May 14, 2024), https://www.businesswire.
com/news/home/20240513090515/en/Polymarket-Raises-%2470m-From-Thiels-Founders-Fund-
General-Catalyst-Vitalik-Buterin-to-Scale-Global-Prediction-Market [https://perma.cc/URSX-CV2C].

117 See Beyoud & Natarajan, supra note 115.

118 1d. Polymarket, although based in New York, is not registered with the CFTC, and Americans
are restricted from trading on it since a 2022 settlement with the Commission (in which it paid a $1.4
million dollar fine while not admitting any wrongdoing). /d.; Alexander Osipovich, Meet the Traders
Making Money Off the Trump Shooting and Biden’s Stumbles, WALL ST. J. (July 18, 2024), [https://
perma.cc/PNQ9-UT6K]. Despite the settlement, Polymarket’s website is available for viewing in the
United States and displays real-time information about the prices at which contracts are trading.
Polymarket, supra note 116. And it advertises in the United States, including at political party conven-
tions. Beyoud & Natarajan, supra note 115. News sources report numerous anecdotes of Americans
bypassing restrictions in order to trade. /d. Polymarket has now made a U.S. return after the Depart-
ment of Justice and the CFTC have ended their investigations. Lydia Beyoud, Sridhar Natarajan &
Nicola M. White, Polymarket Buys Exchange for US Return After DOJ Ends Probe, BLOOMBERG
(July 21, 2025), https://www.bloomberglaw.com/bloomberglawnews/financial-accounting/X75NL
HQKO000000?bna_news_filter=financial-accounting#jcite [https://perma.cc/A465-Q9UD]; Pritam Biswas,
Polymarket Receives Green Signal from CFTC for US Return, REUTERS (Sep. 3, 2025), https://
www.reuters.comy/sustainability/boards-policy-regulation/polymarket-receives-green-signal-cftc-us-
return-2025-09-03/ [https://perma.cc/FM2J-YRZW].
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buying contracts that paid out when Republican Candidate Donald J. Trump
won the 2024 presidential election.'"

Kalshi has now expanded its offerings, with event contracts on the Super
Bowl'?’ and other sports’ championships, playoffs, and even regular season
games, allowing it to evade state gambling regulation and offer sports betting
in all fifty states—even in those where sports gambling is not permitted.'*!

& 3k %k

The CFTC’s—and states’—attempt to ban political and sports contracts
through litigation has, so far, been unsuccessful.'** And its proposed rulemak-
ing on political and sports-related event contracts also seems doomed to fail.'*
But the arguments that it made in both settings reignite an age-old debate:
where—and how—to draw a line between gambling and investing.

To understand the latest iteration of this debate, one must begin with the
statutory framework the CFTC invoked in its attempt to ban political and
sports-related event contracts. The Commodity Exchange Act allows the
Commission to determine if an event contract is “contrary to the public inter-
est” and ban trading in such contracts.'** However, the Commission can only

19 Alexander Osipovich, Trump Whale Scores $85 Million Windfall on Election, WALL ST. J.
(Nov. 13,2024), [https://perma.cc/8DPC-L39B]. He did this by commissioning his own polling using
surveys that he designed. Alexander Osipovich, How the Trump Whale Correctly Called the Election,
WALL ST. J. (Nov. 6, 2024), [https://perma.cc/SWKK-FR3L].

120 Brady Dale & Sami Sparber, Prediction Markets Bring Super Bowl to States Without Sports
Betting, AXIOS (Jan. 31, 2025), https://www.axios.com/2025/01/31/super-bowl-kalshi-sports-betting
[https://perma.cc/6K3T-QLY6].

121 Two federal judges recently upheld these contracts over opposition from New Jersey and Ne-
vada. See generally Order (1) Denying Defendants’ Motion for Temp. Restraining Order and (2)
Granting Plaintiff’s Motion for Preliminary Injunction, KalshiEX, LLC v. Hendrick, No. 2:25-cv-
00575 (D. Nev. Apr. 9, 2025); KalshiEX LLC v. Flaherty, No. 25-cv-02152, 2025 WL 1218313
(D.N.J. Apr. 28,2025). One federal judge has sided with the state gaming commission. Memorandum
Opinion, KalshiEX LLC v. Marin, No. 25-cv-1283 (D. Md. Aug. 1, 2025) (denying Kalshi’s motion
for a preliminary injunction and allowing Maryland’s gambling regulator to ban Kalshi’s sports-
related event contracts).

122 The D.C. Circuit never issued an opinion on the merits. Oral argument was heard on January
17,2025. Lydia Beyoud & Sabrina Willmer, Kalshi, CFTC Face Off Over Political Betting Markets,
BLOOMBERG L. NEWS (Jan. 17, 2025), https://news.bloomberglaw.com/us-law-week/kalshi-cftc-face-
off-over-legality-of-political-betting-markets [https://perma.cc/2WKS-NEEU]. The CFTC then moved
to voluntarily dismiss the case based on a joint stipulation, which the D.C. Circuit granted. Order,
KalshiEx LLC v. Commodity Futures Trading Comm’n, 1:23-cv-03257 (D.D.C. May 7, 2025). In the
meantime, Kalshi launched sports-related event contracts, including those related to the Super Bowl.
Alexander Osipovich, Prediction Market Kalshi Launches Sports Betting, WALLST. J. (Jan. 23, 2025),
[https://perma.cc/3AMDH-5ZUP].

123 One potential major challenge to the CFTC’s proposed rulemaking is the downfall of Chevron
deference. See Loper Bright Enters. v. Raimondo, 603 U.S. 369, 413 (2024). If a final rule were to be
put in place and then challenged, courts would not have to defer to the CFTC’s interpretation of the
statute. It also does not appear that the CFTC will even try to issue a final rule under its new acting
chairperson, who dissented from the proposed rule. See Pham, supra note 109.

1247 °U.S.C. § 7a-2(c)(5)(C)(1)—(ii).
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make this determination “if the . . . contracts . . . involve . . . (I) activity that is
unlawful under any Federal or State law; (1) terrorism; (I11) assassination; (IV)
war; (V) gaming; or (VI) other similar activity determined by the Commission
... to be contrary to the public interest.”'?* It is a two-step inquiry. First, the
contract must involve one of the six forms of enumerated activity.'*® If it does,
then the CFTC may—but is not required to—determine that the contract is
contrary to the public interest and ban it.'*’

The CTFC’s explanation of its proposed rule began with the word “in-
volve.”'?® Defining that word to mean “relate to,” the Commission pointed out
that “a contract ‘involves’ its underlying.”'* But the CFTC argued that a con-
tract and its underlying are not synonymous. "*’ According to the Commission,
a contract may “involve” one of the enumerated activities even in situations
when “such activity is not, itself, the contract’s underlying.”"*! Instead, con-
tracts that relate in some way to one of the activities may be banned, including
if trading a contract amounts to one of the activities. '*

As mentioned, one of the enumerated activities is “gaming.”'** Because
there is no statutory definition of “gaming,” the Commission proposed to de-
fine the term as:

[T]he staking or risking . . . of something of value upon:

(i) the outcome of a contest of others;

(i1) the outcome of a game involving skill or chance;

(iii) the performance of one or more competitors in one or more
contests or games; or

(iv) any other occurrence or non-occurrence in connection with
one or more contests or games. 134

Under this definition, elections are contests, and these contracts create the op-
portunity to win or lose money based on their outcomes. As such, the contracts
“involve” “gaming.”'*

99 ¢¢

125 14, § 7a-2(c)(5)(C)(i).
126 Id

127 See Event Contracts, 89 Fed. Reg. 48968, 4896869 (proposed June 10, 2024) (to be codified
at 17 C.F.R. pt. 40).

128 See id. at 48973-74.

129 Id. at 48974. The underlying asset of a derivative is “often simply called the underlying.” OL-
SON, supra note 40, at 20.

130 Event Contracts, 89 Fed. Reg. at 48973-74.

Bl Id. at 48974.

132 Id. at 48974, 48974 n.62. The Commission relies on a snippet of legislative history to support
this reading. /d. at 48974.

1337 U.S.C. § 7a-2(c)(5)(C)(1)(V). The CFTC based the proposed rule only on interpreting the
term “gaming,” rather than any of the other possible statutory prongs.

134 Event Contracts, 89 Fed. Reg. at 48974, 48974 n.65.

135 Id. at 48976.
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This definition of “gaming” extends beyond just contracts related to elec-
tions. By defining activities in which a person risks “something of value” on “the
outcome of a contest of others” or a “game involving skill or chance” or any
competitor’s (or competitors’) performance in a game or contest as “gaming,”'*
the proposed rule effectively categorizes any contracts related to sporting events,
awards shows, and various other sorts of competitions as gambling.'*’

To recap the CFTC’s logic thus far, event contracts “involve” gaming
when trading the contracts amounts to gambling. Political and sports-related
contracts allow traders to gamble on these activities. Therefore, they involve
gaming, an enumerated activity.

That is step one. Recall that if a contract involves one of the enumerated
activities, then the Commission may ban it if it determines that it is contrary to
the public interest. “Public interest,” like “gaming,” is not defined in the stat-
ute.'** So the CFTC once again looked to its prior guidance and the legislative
history of the statute to define it."*? It found five main reasons why political
and sports-related event contracts were not in the public interest: a lack of
hedging utility, a lack of pricing utility, opaque information sources, market
manipulation concerns, and retail investor harm.'*’ Each rationale is examined
in detail below.

1. No Hedging Utility

To evaluate a contract’s hedging'*' strength, the Commission used an

economic purpose test.'*? It began by asking whether a contract has been
used—or can reasonably be expected to be used—for hedging “on more than

136 Id. at 48981. As a catch all, the proposed rule bans placing money on “any other occurrence or
non-occurrence in connection with one or more contests or games.” Id.

137 Id. As a dissenting commissioner pointed out, this definition would create inconsistency, such
that “an event contract involving whether Taylor Swift will attend a Kansas City Chiefs football
game” would be considered gaming, but one involving “whether she attends a Beyoncé concert would
not.” Mersinger, supra note 109.

138 Event Contracts, 89 Fed. Reg. at 48978.

139 17

140 See infira notes 139-163 and accompanying text. These arguments are similar to those made
by the CFTC in its litigation against Kalshi. See Defendant Commodity Futures Trading Comm’n’s
Cross-Motion for Summary Judgment and Opposition to Plaintiff’s Motion for Summary Judgment at
36-52, KalshiEx LLC v. Commodity Futures Trading Comm’n, No. 1:23-cv-03257 (D.D.C. Feb. 26,
2024).

141 See infira Part ILA.1. for a more complete discussion of hedging. “If someone bears an eco-
nomic risk and uses [derivatives] markets to reduce that risk, the person is a hedger.” STRONG, supra
note 41, at 5. As described by Professor Irwin, “[t]he classic textbook example of hedging is when a
producer . . . decides to sell [some of] his crop on the futures market during the spring planting season
to guarantee a specific price.” SCOTT IRWIN & DOUG PETERSON, BACK TO THE FUTURES: CRASHING
DIRT BIKES, CHASING COWS, AND UNRAVELING THE MYSTERY OF COMMODITY FUTURES MARKETS
47, 50-52 (2023) (describing hedging in detail).

142 Event Contracts, 89 Fed. Reg. at 48978.
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an occasional basis.”'** In other words, if a contract is “used predominantly by
. . . [market] participants not having a commercial or hedging interest,” then it
is not in the public interest and should not be allowed.'**

Applying this principle to political- and sports-based event contracts, the
CFTC stated that the contracts “did not . . . have sufficiently direct, predicta-
ble, or quantifiable economic consequences for the contracts to serve an effec-
tive hedging function.”'* Similarly, the CFTC argued that the economic ef-
fects of the outcomes that the event contracts tracked were ““diffuse and unpre-
dictable.” "*® And since these contracts allegedly could not be used to hedge,
the only users would be by speculators—gamblers.

For the sports-related contracts, the CFTC admitted that some individuals
or entities might receive more direct and predictable economic benefits by be-
ing able to hedge.'*” But the Commission “believe[d] that any such segment of
individuals or entities is likely to be narrow as compared to the broader uni-
verse of market participants, including retail market participants.”'** As then-
CFTC Chairman Rostin Behnam claimed, such contracts “fail to serve the
economic purpose of the futures markets.”'*

2. No Pricing Utility

When “contracts’ prices [can] form the basis for the pricing of a commer-
cial transaction, financial asset, or service,” contracts “have price-basing utili-
ty.”'>" For example, the price in the futures market for wheat gives some indi-
cation of how expensive bread and other wheat-based products will be in the
future, and thus what they—and wheat itself—are worth now.

The Commission noted that for both political and sports-related contracts,
there is no underlying cash market as there is for other commodities."*' Nor
could the contract prices “predictably be used to establish commercial transac-
tion prices.”'** For this reason, the CFTC argued that such contracts lacked
pricing utility.

143 17

144 Id. at 48979.

145 Id. at. 48979 n.101 (political contracts) (internal quotation marks omitted); see id. at 48981
(sports contracts).

146 Id. at 48979 n.101 (political contracts); id. at 48981 (sports contracts).

147 Id. at 48982.

148 17

149 Behnam, supra note 97.

150 Event Contracts, 89 Fed. Reg. at 48979 n 101.

151 Id. at 48983 n.125 (political contracts); id. at 48982 (sports contracts).

152 Id. at 48979 n.101 (political contracts); see id. at 48981 (sports contracts).
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3. Opaque Information Sources

The CFTC also found political and sports-related event contracts not to be
in the public interest on account of the information sources that participants
might use to determine pricing in these markets. The CFTC questioned the
quality and credibility of these information sources, calling them “unregulat-
ed,” “opaque,” and potentially “not follow[ing] scientifically reliable method-
ologies.”'> As such, this factor weighed against allowing the contracts.

4. Market Manipulation Concerns

Because of these purported information issues, the Commission worried
that there would be an increased risk of market manipulation that would be
difficult for exchanges to detect.'>* The proposed rule reflected slightly differ-
ent concerns for the two types of event contracts. For sports-related event con-
tracts, the CFTC argued that those who would benefit from hedging—for ex-
ample, athletes or coaches who will be “economically impacted by their team’s
wins or losses”—also would be those most able to manipulate the market’s
outcome either directly, through use of inside information, or through dissemi-
nating misinformation from a position of authority.'> As such, the market ma-
nipulation concerns were steep.

For political contracts, the Commission argued that having these markets
might create incentives to spread election misinformation in order to manipu-
late the contract prices, or that the markets themselves would be manipulated
to influence voter perceptions. ' It also mused that it might have to investigate
election outcomes that were disputed in order to determine the payouts on po-
litical contracts—a task outside its abilities.'>’ Finally, it questioned whether
allowing such contracts might magnify potential national security risks.'>® For
example, a contract that paid out on whether a certain party won the presiden-
cy might provide an incentive for assassinating a popular candidate.

153 Id. at 48983 n.125 (political contracts); id. at 48982 (sports contracts).

154 Id. at 48983 n.125 (political contracts); id. at 48982 (sports contracts).

155 Id. at 48982.

156 Id. at 48983.

57 Id. at 48983, 48983 n.126. Both dissenting commissioners pointed out that numerous deriva-
tives are offered on activities that are subject to the authority of other regulators, yet this has not re-
quired the CFTC to take actions in those areas. Pham, supra note 109 (enumerating areas in which
futures contracts are offered that are subject to other regulators); Mersinger, supra note 109 (same).
For example, futures on stock indexes and corporate acquisitions are offered, yet the CFTC has not
displaced the SEC. Mersinger, supra note 109; Pham, supra note 109.

158 See Event Contracts, 89 Fed. Reg. at 48979-80, 48979 n.104. The Commission stated that
contracts related to terrorism, assassination, and war might create financial incentives for potential
perpetrators of such activity. /d. at 48980.
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5. Retail Investor Harm

Lastly, the Commission contended that allowing political and sports-
related contracts to trade would harm retail investors.'*® Indeed, this theme
seems to permeate the proposed rule’s entire analysis. The CFTC stated that it
is “focused on regulating financial instruments and markets” and does not have
the capacity to “protect[] against gambling-specific risks and concerns, includ-
ing customer protection concerns inherent to gambling,” such as “problem
gambling”—gambling addiction.'®

But the Commission’s chief concern was at a conceptual level. It argued
that “permitting [political and sports-related event] contracts to trade as finan-
cial instruments on financial markets could . . . conflat[e] gambling and finan-
cial instruments in a manner that could particularly create confusion and risk for
retail market participants.”'®! In particular, trading such contracts “could im-
properly signal to certain retail investors that these contracts are instruments to
be used for investment purposes”'®* or “that derivative markets are appropriate
venues for retail market participants to trade for entertainment purposes.”'®

Which begs the question: are they? Can sports-related event contracts—
sports betting—be a legitimate form of investing? Can investing be used as a
form of entertainment, the way gambling is? And if so—what’s the difference?

The two commissioners who dissented from the proposed rule asked these
questions—and had answers. In stating that the proposed rule’s rationales
didn’t hold water, Commissioner Summer Mersinger wondered if political and
sports-related event contracts could be distinguished from “other contracts that
are trading on regulated exchanges.”'® Then-Commissioner, now-Acting
Chairperson Caroline Pham had an answer to that question: they can’t.'®® In-
stead, Acting Chairperson Pham argued that the CFTC needs to accept that
these contracts “have not been, and are not, gaming” and “move on.”'%® This
will allow the CFTC to “have a healthy discussion over how to effectively reg-
ulate these markets as we do any other.”'®” It appears Acting Chairperson

159 See, e.g., id. at 48982, 48991.

160 Jd. at 48983, 48983 n.122. Dissenting then-Commissioner, now-Acting Chairperson Pham
agreed that protecting retail investors is paramount. Pham, supra note 109 (calling the proposed rule a
“wasted opportunity” that fails to “protect against abusive trading in retail binary options contracts”).

161 Event Contracts, 89 Fed. Reg. at 48982.

162 Id

163 Id

164 Mersinger, supra note 109 (stating the proposed rule “calls into question other contracts that
are trading on regulated exchanges”).

165 Pham, supra note 109.

166 17

167 Id.
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Pham is eager to begin that discussion'®®*—to which the next Part seeks to
add.'®

II. BETS YOU CAN MAKE

“Everybody's betting on everything. "
“Every body [sic] is speculating, and every thing [sic] has become an ob-
Ject of speculation. »17

The CFTC worried that allowing political and sports-related contracts
would cause retail investors to see trading as a form of entertainment: gam-
bling. It also bothered the Commission that these contracts—similar to wagers
that sports betting platforms offer—might be seen as an investment. So it at-
tempted to ban them. Unfortunately, the line between these two different types
of activity is already shockingly thin.

This Part first examines investments—Ilegal ones—that bear a resem-
blance in their structure or use to gambling.'”* Next, it looks at ways to gamble
that mirror investment strategies.'” Comparing the two activities leads to a
principles-based evaluation in the following Part.'”

A. Gambling-like Investing
This section describes gambling-like ways to invest, first by detailing de-
rivatives markets, and then turning to securities, crypto, and consumer goods.

1. Commodities and Futures

As Commissioner Mersinger alluded to in her dissent, many of the argu-
ments the CFTC made for banning political and sport-related contracts equally

168 See Press Release, CFTC, Acting Chairman Pham to Launch Public Roundtables on Innova-
tion and Market Structure (Jan. 27, 2025) (describing how Acting Chairperson Pham is “launching a
series of public roundtables on evolving trends and innovation . . . including . . . prediction markets”).

169 See infra Part 11. Brian Quintenz, who has been nominated but not confirmed to chair the
CFTC, is on the record as viewing sports contracts as equivalents to other types of derivatives. Brian
D. Quintenz, Statement of Commissioner Brian D. Quintenz on ErisX RSBIX NFL Contracts and Cer-
tain Event Contracts, Any Given Sunday in the Futures Market, CFTC (Mar. 25, 2021) https://www.
cftc.gov/PressRoom/SpeechesTestimony/quintenzstatement032521 [https://perma.cc/4R4X-9TNT]
(stating that “[w]hen we think of commodities, we think of tangible things. Oil, corn, gold . . . . But
what about an event? An election? Whether the Summer Olympics will occur in Japan? A . . . . foot-
ball game? Those, too, are commodities!” and noting that it is “at least logically possible” that sports
contracts provide hedging utility).

170 Tom Sosnoff, co-founder of retail brokerage Tastytrade, quoted in Banetji, supra note 13.

17l Michel Chevalier, French economist, 1839, quoted in BANNER, supra note 26, at 7.

172 See infra Part ILA.

173 See infra Part 11.B.

174 See infra Part I11.
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apply to contracts already traded on derivative exchanges.'”> With that in mind,
it makes sense to explore these exchanges and the commodities markets in gen-
eral to see how similar some contracts are to those that were banned. If the
banned contracts are gambling, it suggests that other contracts might be as well.

A commodity is a mass-produced, raw material, usually a natural re-
source.'’® Producers grow or extract commodities.'”’ They then sort or grade
the commodities so that they meet certain quality standards.'”® These common
standards make commodities fungible: any one unit of a given commodity can
be exchanged for another that meets that same standard.'”

In turn, fungibility makes commodities tradeable on a global scale.'®
Companies that require wheat to bake bread can buy wheat from Ukraine or Uti-
ca, Kansas—the product will be the same. '®' Ultimately, they stand as the build-
ing blocks for the worldwide economy, the products from which all other prod-
ucts derive.'® As such, the size of commodity markets is truly gargantuan.'®*

In the United States, Chicago has long been the center of commodities
trading. What began as a central location for Midwestern farmers to sell their
crops to be shipped across the country evolved into a sophisticated market-
place.'® But a problem arose: if all of the farmers harvested and sold their
crops at the same time, it depressed prices.'®® There was also not a stable sup-
ply of the product throughout the year.'*® In addition, prices could fluctuate

175 See Mersinger, supra note 109.

176 JRWIN & PETERSON, supra note 141, at 9.

177 See OLSON, supra note 40, at 44.

178 See, eg., JEFFERY L. RODENGEN, PAST, PRESENT & FUTURES: CHICAGO MERCANTILE EX-
CHANGE 17 (Ann Gosey ed., 2008).

179 IRWIN & PETERSON, supra note 141, at 9.

180 14 - JAVIER BLAS & JACK FARCHY, THE WORLD FOR SALE: MONEY, POWER, AND THE TRAD-
ERS WHO BARTER THE EARTH’S RESOURCES 8 (2021).

181 See OLSON, supra note 40, at 29.

182 As Blas & Farchy describe:

[Wlhether or not we know it, we are all their customers. Most of us take for granted the
ease with which we can fill up our cars, buy a new smartphone or order a cup of Co-
lumbian coffee. But underpinning almost all of our consumption is a frenetic interna-
tional trade in natural resources. . . . Without [it], petrol stations would run out of fuel,
factories would grind to a halt and bakeries would run out of flour.

BLAS & FARCHY, supra note 180, at 8.

183 See, e.g., IRWIN & PETERSON, supra note 141, at 9, 269 (noting that the crude oil market is
close to “a trillion gallons” per year); JONATHAN KINGSMAN, OUT OF THE SHADOWS: THE NEW
MERCHANTS OF GRAIN 53 (2019) (describing how farmers produced 733 million tons of wheat and
1.1 billion tons of corn in 2019).

184 IRWIN & PETERSON, supra note 141, at 17-18. See generally WILLIAM CRONON, NATURE’S
METROPOLIS: CHICAGO AND THE GREAT WEST 97—147 (1991).

185 RODENGEN, supra note 178, at 15.

186 14, at 15; IRWIN & PETERSON, supra note 141, at 18.
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widely based on factors like weather.'®” A drought or a freeze could cause
scarcity and high prices; good weather, a bumper crop and low prices. '™

So middlemen appeared, buying crops at harvest and storing them to sell
at later points in the year.'® Eventually, these middlemen began offering for-
ward contracts: offers to buy or sell a commodity at a later date for a set
price.'” Forward contracts were then standardized into futures contracts.'®!
Standardization allowed for a revolutionary new feature of the commodities
markets. Participants began trading the contracts themselves, rather than the
physical commodities.'*? Trading these futures contracts for various commodi-
ties led the two major Chicago exchanges—the Chicago Board of Trade
(CBOT) and the Chicago Mercantile Exchange (CME)—to become global
powerhouses.'”

Futures markets allow producers and consumers of commodities to hedge
their exposure to changing prices. For example, Kraft Foods can buy wheat
futures so that it knows—with certainty—what price it will be paying for the
wheat it uses for Wheat Thins for months ahead of time.'** Similarly, a wheat
farmer in Kansas can sell some or all of the crop she anticipates growing on
the futures market to lock in a better price than if everyone were selling at har-
vest (and to mitigate the effects of weather or other factors that might deflate
prices).'” Ultimately, hedging through futures markets means that people

17 IRWIN & PETERSON, supra note 141, at 19; OLSON, supra note 40, at 4-5. Other factors that
affect the price of commodities include politics, global events, the price of substitute crops or materi-
als—as compared to the price of a given commodity—monetary policy, ocean freight rates, strikes by
workers, the cost of insurance, energy prices, and increased demand as countries develop and stand-
ards of living improve (sometimes causing “supercycles”). See KINGSMAN, supra note 183, at 36, 49,
77,87, 101; IRWIN & PETERSON, supra note 141, at 127, 165; BLAS & FARCHY, supra note 180, at
178-80.

188 [RWIN & PETERSON, supra note 141, at 19; OLSON, supra note 40, at 4-5; RICHARD THOM-
SON, APOCALYPSE ROULETTE: THE LETHAL WORLD OF DERIVATIVES 29 (1998); ¢f’ Kirk Maltais,
The U.S. Corn Crop Is Great. Farmers’ Finances, Not So Much, WALL ST. J. (Aug. 27, 2024), [https://
perma.cc/76DW-DZY 7] (describing how “[flew farmers are celebrating” the “bumper crop”).

189 IRWIN & PETERSON, supra note 141, at 18; RODENGEN, supra note 178, at 15.

190 [RWIN & PETERSON, supra note 141, at 18-19; RODENGEN, supra note 178, at 15, 153.

I THOMSON, supra note 188, at 30; RODENGEN, supra note 178, at 17; IRWIN & PETERSON, su-
pra note 141, at 30 (noting that “[e]very commodity has different delivery months, but for corn fu-
tures, there are five—March, May, July, September, and December” so that “‘December corn’ refers
to a corn futures contract that must be settled by December”), see also OLSON, supra note 40, at 4
(giving the example of “one Wheat contract” which “represents 5,000 bushels of a designated type of
soft red winter wheat”).

192 [RWIN & PETERSON, supra note 141, at 20; LAMBERT, supra note 46, at 3-9.

193 RODENGEN, supra note 178, at 111, 153, 160. See generally OLSON, supra note 40 (describing
the 2007 merger of CME and CBOT to form CME Group).

194 OLSON, supra note 40, at 4-5. For another example, see ALFRED STEINHERR, DERIVATIVES:
THE WILD BEAST OF FINANCE—A PATH TO EFFECTIVE GLOBALISATION? 103 (2000).

195 OLSON, supra note 40, at4—5. The farmer is “short” the wheat because she has an obligation to
supply it in the future. See KINGSMAN, supra note 183, at 80.
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around the world can experience improved price stability for millions of goods
and services.'”®

But here’s the thing: futures markets would not exist if they only involved
commodity producers and consumers. If Kraft Foods thinks the price of wheat
will be $5.50 per bushel in six months, but our Kansas wheat farmer wants to
lock in a price of $5.75 per bushel for his future crop, and they can’t agree,
then they can’t take opposite sides of a contract.'”” No agreement, no contract;
no contract, no market.

Another participant is necessary to make the market work: someone who
will agree to sell wheat to Kraft at $5.50 per bushel in six months, and someone
else who will buy wheat from the farmer at $5.75 per bushel in six months.'*®

Kraft’s contractual counterparty might think that in six months, there will
be a plentiful, overabundant harvest, and the price of wheat will go down as
the market is flooded with supply. If in six months, the increased supply of
wheat has dropped the market price to $5.30, then the counterparty can buy
wheat in the spot market'® to fulfil her Kraft supply contract and reap a re-
ward of 20 cents per bushel, since Kraft will pay her $5.50 per bushel instead
of $5.30 because of the contract.

The person who agrees to buy the farmer’s wheat in six months might
think just the opposite: there will be a huge drought, and the price of wheat
will skyrocket to $6.00 per bushel. If, in six months, the wheat farmer’s con-
tractual counterparty is correct, then he can get a deal on the farmer’s wheat,
buying it at $5.75, and then turn around and sell it in the spot market to make
25 cents per bushel.

In this scenario, both of the counterparties are not themselves wheat con-
sumers or growers. They aren’t hedging any risk for a business that requires or
produces wheat. Instead, their entire raison d’étre is to predict commodities’
price changes and make money from those fluctuations. They are futures trad-
ers—whose textbook definition is “speculators.”*** Some are companies, but
many are individual retail investors.

Without them, these commodities markets would not function. They pro-
vide essential liquidity to create the market, which in turn, allows the hedgers
to hedge and enhances price stability.”’! But these speculators are an entire

196 OLSON, supra note 40, at 5 (describing how futures markets allow hedgers to “even out busi-
ness costs and revenues” creating “relatively stable” prices for end products); David S. Jacks, Popu-
lists Versus Theorists: Futures Markets and the Volatility of Prices, 44 EXPLS. ECON. HIST. 342, 357
(2007).

197 OLSON, supra note 40, at 211.

198 Id. at 5; BANNER, supra note 26, at 135.

199 That is, the present market—the active market price to buy wheat at a given time.

200 OLSON, supra note 40, at 5. I will also use the term “non-hedgers” in this Article.

201 Id.; BLAS & FARCHY, supra note 180, at 16. Several rationales are commonly touted by mar-
ket makers; most ultimately boil down to liquidity. See, e.g., The Importance of Market Making, CIT-
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class of market participants who do not deal with the physical, underlying
product—in fact, some of them can’t identify the commodities they trade if
they are put in front of their faces.?> And their sole goal is to predict—bet—on
whether the price of the commodity will go up or down in the future.?*

What’s more, nearly all futures trades are settled via offsetting contracts
rather than physical delivery of the commodity.*** This means that rather than
bushels of wheat changing hands, traders simply settle their contracts by pur-
chasing a contract that is a mirror image of the one they owe, to cancel out the
one they are holding, and then paying the difference in cash.?®

In the above example, if Kraft’s counterparty was supposed to sell (and
therefore deliver) Kraft 5,000 bushels of wheat, she can—instead of delivering
it—purchase a “buy” contract with the same settlement date from someone
else. That “buy” contract would give her the contractual right to buy 5,000
bushels of wheat for whatever the going price for that contract is. Then, when
the settlement day arrives, Kraft’s counterparty’s two positions cancel out—
she can simply hand Kraft the second contract she purchased. This is always
possible (although the prices of the contract will change) because “[f]or a fu-
tures contract to even exist in the first place, there must be someone to repre-
sent both sides of the trade, and therefore one side’s losses will cancel out the
other’s earnings.”?% It is a zero-sum game.

In fact, since the early days of the exchanges, this is how nearly all con-
tracts were settled. Delivery of physical commodities only takes place for
somewhere between one and five percent of all futures contracts.?”” And since
speculators can both buy and sell contracts—including back-and-forth with
each other—the volume of a futures market for a given commodity vastly ex-
ceeds the actual quantity of the commodity in existence at any given time.**®

ADEL SEC., https://www.citadelsecurities.com/what-we-do/what-is-a-market-maker/ [https://perma.cc/
RG34-9S5P].

202 JRWIN & PETERSON, supra note 141, at 20.

203 Id. at 166 (“If you think the price of commodity is going up, you buy a futures contract. If you
think it is going down, you sell a contract. Both sides of the contract are placing bets on what the price
willdo....”).

204 See infira note 207 and accompanying text.

205 JRWIN & PETERSON, supra note 141, at 146 (explaining that one way to settle an open futures
contract is to “offset a long position (buy) with a short position (sell}—or a short with a long—in the
same contract”); see also BANNER, supra note 26, at 90.

206 OLSON, supra note 40, at 78; see BANNER, supra note 26, at 114.

207 BANNER, supra note 26, at 88 (less than 1%); OLSON, supra note 40, at 36 (2%); RODENGEN,
supra note 178, at 78 (less than 2%); LAMBERT, supra note 46, at 144 (“a small percent[]”); BRENNER
& BRENNER, supra note 26, at 108 (5%); WILLIAM S. MALLIOS, THE ANALYSIS OF SPORTS FORE-
CASTING: MODELING PARALLELS BETWEEN SPORTS GAMBLING AND FINANCIAL MARKETS 3 (2000)
(5%). But see Bd. of Trade v. Christie Grain & Stock Co., 198 U.S. 236, 24647 (1905) (at least 25%).

208 SCOTT H. IRWIN & DWIGHT R. SANDERS, SPECULATION BY COMMODITY INDEX FUNDS: THE
IMPACT ON FOOD AND ENERGY PRICES 39 (2023) (stating “there is no limit to the number of futures
contracts that can be created at a given price level””); BANNER, supra note 26, at 317. Cf. Bd. of Tradle,
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So for nearly a century and a half, futures traders have been buying and selling
contracts for commodities that they have never seen, and that in many cases,
do not and will not ever exist.

What separated these speculators from gamblers, at least until 1976, was
that physical delivery of a commodity was in theory possible.?”” Wheat, soy-
beans, crude oil—all of these things exist and can be handed over in the real
world. In the 1970s, the CME introduced currency futures, contracts that pro-
vide for the purchase of a set amount of a certain currency on a future date.?'’
These contracts allowed companies to hedge risks related to transacting busi-
ness overseas, in essence locking in their exchange rates for a set period of
time.?'" They were a wild success.

The CME looked to build on this success by offering other financial fu-
tures products.?'> Many companies wanted to hedge the risk that interest rates
would change.?"* The CME sought to create a product that would allow for
this. But they ran into a problem: the law required, at least theoretical, delivery
of the commodity. No one can physically deliver an interest rate. Not to be de-
terred, the CME went to the CFTC and explained that no one was actually de-
livering pounds, francs, or rand on the settlement dates for the currency futures
contracts.?'* Instead, contracts were being cash-settled—as many, if not most
futures contracts had been for decades.?'* Would the CFTC allow cash-settled
futures contracts in which physical delivery was impossible? *'°

The CFTC said yes.*'” And so the CME began creating contracts to trade
that had no underlying commodity.*'® Instead, these contracts are structured to

198 U.S. at 250 (noting that CBOT contracts “call for many times the total receipts of grain in Chica-
20”).
209 See infira note 398 and accompanying text; see also Beylin, supra note 29, at 98—113 (describ-
ing the transition to increasingly arcane exchange-traded derivative products).

210 RODENGEN, supra note 178, at 42; CHANCELLOR, supra note 1, at 244-45.

211 THOMSON, supra note 188, at xi (describing how “[d]erivatives enable a company to fix the
cost of its foreign exchange . . . in advance”).

212 <[ A] financial future is a contract to buy or sell a quantity of shares, bonds or currency at a
specified price and time in the future.” THOMSON, supra note 188, at 37. Financial futures now repre-
sent the vast majority of futures products and profit for exchanges. OLSON, supra note 40, at 20 (not-
ing that 80% of CBOT’s revenue was from financial futures).

213 THOMSON, supra note 188, at xi.

214 See DONALD MACKENZIE, AN ENGINE, NOT A CAMERA: HOW FINANCIAL MODELS SHAPE
MARKETS 170-73 (2006).

215 “If your . . . futures went up in value after you bought them, your counterparty paid you the
profit amount in cash; if they went down, you paid him.” THOMSON, supra note 188 at 64.

216 The first such product was a “Eurodollar interest rate futures contract,” which allowed pur-
chasers to hedge changes in the interest rates on U.S. dollar deposits held by overseas banks. CHAN-
CELLOR, supra note 210, at 246; see STEINHERR, supra note 194, at 21; RODENGEN, supra note 178,
at42,78.

217 The 1936 Commodity Exchange Act created the Commodity Exchange Authority, which be-
came the CFTC in 1974. IRWIN & PETERSON, supra note 141, at 116—17; BANNER, supra note 26, at
324; STEINHERR, supra note 194, at 129; RODENGEN, supra note 178, at 42. The formation of the
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allow traders to “buy” particular future outcomes, scenarios, or possibilities.
Although not quite the same as the binary-option event contracts discussed
above, these new products were their forerunners.?'’ For example, the CME
Group today offers thirty-day federal funds futures for traders who want to
take a position on what interest rate the Federal Reserve will set.*” There are
also futures on the S&P 500 index to hedge changes in the stock market.**' No
stocks trade hands as part of settlement; instead, the cash difference between
the futures contract and the market price on settlement date is paid out.

And once there was no longer a need to be tethered to a physical commodi-
ty in the real world, exchanges began rolling out all sorts of futures products—
including event contracts.**> Products became more and more esoteric.”** Are
you good at predicting the weather in Cincinnati? If so, there’s money out there
for you. CME Group offers Heating Degree Day and Cooling Degree Day fu-
tures for cities in the United States and Europe. These contracts pay out based on
how many degrees the daily average temperature will be above (or below) sixty-
five degrees over a set period of time.*** The stated purpose of these futures is to
allow companies to hedge against extreme weather events.**

CFTC and its regulatory purview were debated as part of the same process that allowed for the cash
settlement of futures contracts. LAMBERT, supra note 46, at 144; RODENGEN, supra note 178, at 78.
The CFTC formally approved the Eurodollar contracts in 1981. See CHANCELLOR, supra note 1, at
246; RODENGEN, supra note 178, at 79.

218 RODENGEN, supra note 178, at 78, 79; STEINHERR, supra note 194, at 21; CHANCELLOR, su-
pra note 1, at 246.

219 See THOMSON, supra note 188, at 64.

220 The way this contract works is that traders place a bet on the interest rate by buying (or selling) a
contract at $100 minus the rate they believe the Fed will set (contracts are available every month for the
next 60 months). 30 Day Federal Funds, CME GRP., https://www.cmegroup.com/markets/interest-
rates/stirs/30-day-federal-fund.contractSpecs.html [https://perma.cc/TQU4-YYKD].

221 RODENGEN, supra note 178, at 85; THOMSON, supra note 188, at 64. Futures on the S&P 500
began in 1982. RODENGEN, supra note 178, at 43. CFTC Chairman James Stone reportedly said of
these products, “I’ve yet to be convinced that this is anything but gambling.” Proposal on Stock-Index
Futures Contract Is Dealt a Setback by Silver Market Crash, WALL ST. J., May 19, 1980, at 38.

222 For example, by the mid-2000s, CBOT had launched “Target Fed Funds Rate binary options”
that were “essentially bets” (according to a CBOT employee) “on interest rate adjustments” the Feder-
al Reserve might make. OLSON, supra note 40, at 21. “When binary options on a rate modification
panned out the way an investor predicted, it would earn him $1,000 per option. Otherwise, the trader
would bank nothing . . . .” Id. The resemblance to the event contracts offered by IEM, Predictlt, and
Kalshi is self-evident. Event contracts offered by exchanges continued to become more varied and
idiosyncratic. See supra note 101 and accompanying text.

223 Chicago exchanges launched futures on single stocks, contracts based on changes in the Con-
sumer Price Index, catastrophe insurance derivatives, and even derivatives of derivatives like “options
on futures”—*“products that offered the right, but didn’t represent an obligation, to purchase a specific
futures contract by a certain point in time.” OLSON, supra note 40, at 21. See generally RODENGEN,
supra note 178, at 125, 137; CHANCELLOR, supra note 1, at 246; STEINHERR, supra note 194, at 140.

224 For the details of how this contract works, see CME GRP., WEATHER FUTURES AND OPTIONS:
MANAGE RISK ASSOCIATED WITH FLUCTUATING GLOBAL TEMPERATURES 2 (2023), www.cmegroup.
comv/trading/weather/files/weather-fact-card.pdf [https://perma.cc/R2H6-JLVZ].

25 1d. at 1.
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CME has also created binary-option event contracts for various financial
indices and commodities.?** Some of these settle daily. For example, you can
buy contracts based on whether you think the price of gold will be above cer-
tain thresholds by the end of the day.**’

The creation of these financial futures has allowed the derivatives market
to boom nearly beyond comprehension.””® Exchanges have also taken steps to
make their markets more accessible to retail investors, like offering smaller
contract sizes with lower prices or waiving transaction fees.*”” In addition, the
introduction of electronic trading in the mid-2000s increased participation by
individual traders and lowered trading costs.”” By and large, these traders
have not been successful: the overwhelming majority of them lose money.**'

* %k %k

As the above discussion indicates, Commissioner Mersinger rightly
pointed out that the proposed rule’s rationales call into question many other
futures contracts being traded.***> Are many futures contracts “used predomi-
nantly by speculators . . . not having a commercial or hedging interest”?*** Ab-
solutely.”** The economic effects of temperature differentials from the average
temperature can certainly be “diffuse and unpredictable.”**> Do daily binary
options on the price of gold serve an “effective hedging function”?**° It’s hard
to say how. And most damningly, just like political and sports-based contracts,
there is “no underlying cash market” as there is for other commodities for

226 See Will the Futures Market Go Up or Down? Choose a Side with Event Contracts, CME
GRP., https://www.cmegroup.com/activetrader/event-contracts.html [https://perma.cc/4N7F-HKGK].

227 See id.

228 «“In 2021 alone, 62.6 billion futures contracts were traded.” IRWIN & PETERSON, supra note
141, at 8; see also BANNER, supra note 26, at 316; OLSON, supra note 40, at 20 (reporting the size of
the derivatives market “drastically eclipse[s]” all publicly traded stocks). The size of the weather de-
rivatives market alone may be as large as $25 billion. Lou Del Bello, Weather Derivatives Are Boom-
ing in an Unpredictable Climate, BLOOMBERG (Dec. 17, 2024), https://www.bloomberg.com/news/
articles/2024-12-17/weather-derivatives-what-are-they-and-why-is-demand-soaring [https://perma.cc/
7RQ7-7AFT].

229 RODENGEN, supra note 178, at 114, 138; OLSON, supra note 40, at 135.

230 IRWIN & SANDERS, supra note 208, at 85-98, 91-92.

231 THOMSON, supra note 188, at 68, 177 (reporting that somewhere between 90% and 95% of
private investors in futures markets lose money); Philip W.S. Newall & Leonardo Weiss-Cohen, The
Gamblification of Investing: How a New Generation of Investors Is Being Born to Lose, 19 INT’L J.
ENV’T RSCH. PUB. HEALTH, Apr. 28, 2022, at 1, 5 (2022) (collecting studies with similar results).

232 See Mersinger, supra note 109.

233 See id.; see also supra notes 141-144 and accompanying text.

234 See Timothy E. Lynch, Gambling by Another Name; the Challenge of Purely Speculative De-
rivatives, 17 STAN. J.L. BUS. & FIN. 67, 71-72 (2011); MALLIOS, supra note 207, at xv (positing that
95% to 97% of currency trades are speculative); THOMSON, supra note 188, at 52 (claiming that genu-
ine hedgers only make up a quarter of trades on exchanges).

235 See Mersinger, supra note 109.

236 Event Contracts, 89 Fed. Reg. 48968, 48979 n.101 (proposed June 10,2024) (to be codified at
17 C.F.R. pt. 40); see supra note 145 and accompanying text.
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many of these legal, traded contracts.”’ People certainly aren’t buying and
selling the weather.**®

Furthermore, given that nearly all individual investors in such markets lose
money, retail investor harm is certainly present. If many of the legally traded
contracts bear key similarities to those the CFTC sought to ban as gambling,
then the CFTC’s own rationales call into question whether much of the futures
markets is in fact not a form of investing, but rather a form of gambling.

2. Securities, Crypto, and Consumer Goods

It’s not just the commodities and futures markets where investing and
gambling lie closer together than expected. Over the last few decades, the
“democratization” of finance has yielded results that call into question the pos-
ited distinction.

Start with investing in traditional asset categories like stocks and bonds.
Traditionally, this sort of investing was done through brokers, and a commis-
sion was paid on each transaction.”’ These commissions were part of what
incentivized retail investors to buy and hold for longer periods of time.**” Mu-
tual funds also exist so investors don’t have to make lots of trades to maintain
a long-term, diversified portfolio.**!

Two revolutions have changed this system. The first is the invention of
specialty Exchange-Traded Funds (ETFs).>** The second is the rise of zero-
commission brokers.

Originally, ETFs began as a way to track specific indexes and lower costs
for long-term investors.>** Investors who subscribe to the efficient capital mar-
kets hypothesis believe that in the long run, markets assimilate information so
quickly that retail investors cannot beat them by picking individual stocks. In-
stead, they should seek to mimic the overall market as closely as possible,
which has largely trended upward for the last decades.?** As such, the best way
to invest is to buy and hold something that is representative of the market.**’

37 See supra note 151 and accompanying text.

233 Commissioner Mersinger noted this in her dissent from the proposed rule. See Mersinger,
supra note 109.

239 BENJAMIN GRAHAM, THE INTELLIGENT INVESTOR: A BOOK OF PRACTICAL COUNSEL 128 n.5,
210 (Jason Zweig ed., 2006).

240 11

241 WILLIAM BIRDTHISTLE, EMPIRE OF THE FUND 24-28 (2016).

242 ETFs are technically a subset of Exchange-Traded Products. For more information, see Ex-
change-Traded Funds and Products, FINRA, https://www.finra.org/investors/investing/investment-
products/exchange-traded-funds-and-products#overview [https://perma.cc/WPN2-6MZX].

243 BIRDTHISTLE, supra note 241, at 175-86.

244 See generally BURTON G. MALKIEL, A RANDOM WALK DOWN WALL STREET (2023) (de-
scribing the theory of trying to match the market rather than pick individual stocks).

245 BIRDTHISTLE, supra note 241, at 175-86.
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Thus, ETFs were created to track benchmark indices like the S&P 500.24¢
Buying shares in an S&P 500 ETF allows an investor to tie her wealth to the
overall health of the market, rather than the vicissitudes of a single or handful
of companies.**’

But eventually, financial companies began to create ETFs that track spe-
cific sectors, asset types, or financial products, rather than the overall mar-
ket.?*® Some of these ETFs also involve leverage. This means that they amplify
the swings for the sector or asset types they track, usually by a fixed factor—
perhaps doubling, tripling, or even quintupling returns or losses.?*’ Rather than
serving as a tool for diversification, these specialty ETFs allow investors to
casily wager on whether a specific industry, asset class—or even a single
stock—will go up or down.?* Many new ETFs allow investors essentially to
make risky, complicated trades that they otherwise wouldn’t have the
knowledge or capacity to execute.””' Over $300 billion is invested in such
funds, growing sixfold in the past half decade.***

The second change is the rise of zero-commission brokers. These apps or
websites allow individuals to trade stocks, ETFs, and even options without pay-
ing on a per-trade basis.?>* Pioneered by the app Robinhood, these retail inves-
tor-focused platforms gained notoriety”>* due to their use during various “meme

246 K atie Greifeld, One-Day-Only ETFs Are Jack Bogle’s Nightmare Brought to Life, BLOOM-
BERG (Aug. 30, 2024), https://www.bloomberg.com/news/articles/2024-08-30/one-day-only-funds-
are-jack-bogle-s-nightmare-brought-to-life [https://perma.cc/J7TS-EWMT7].

247 See id.

248 See, e.g., JANUS HENDERSON INVESTORS, JANUS DETROIT STREET TRUST: PROSPECTUS 11
(2025) (investing in “floating rate debt securities . . . with varying degrees of risk . . . backed by an
underlying portfolio consisting primarily of below investment grade corporate loans”).

24 See, e.g., Srinivasan Sivabalan, TSMC Gets Single-Stock ETF as Direxion Funds Allow Leverage
Bets, BLOOMBERG L. (Oct. 3, 2024), https://www.bloomberglaw.com/bloomberglawnews/securities-
law/XAM68790000000?bna_news_filter=securities-law#jcite [https:/perma.cc/WSDA-B2MS5].

250 BIRDTHISTLE, supra note 241, at 187-88.

231'Vildana Hajric, Risky-ETF Crew Grabs Wall Street Limelight with Long-Short Bets, BLOOM-
BERG (Oct. 18, 2024), https://www.bloomberg.com/news/articles/2024-10-18/risky-etf-crew-grabs-
wall-street-limelight-with-long-short-bets [https://perma.cc/N3PK-JGNE]; Denitsa Tsekova & Vil-
dana Hajric, ‘100%’ Yields Are Fueling a Retail Boom in New Quick-Buck ETFs, BLOOMBERG (Oct.
7,2024), https://www.bloomberg.com/news/articles/2024-10-06/-100-yields-fuel-a-retail-boom-in-
quick-buck-etfs [https://perma.cc/BU6T-7TRMQ)].

232 Tsekova & Hajric, supra note 251.

253 GRAHAM, supra note 239, at 128 n.5 (explaining that cost of a buy or sell order “dropped from
about 1.25% in [the 1970s] to about 0.25% in 2000” per trade); Sergei Klebnikov & Antoine Gara, 20-
Year-Old Robinhood Customer Dies by Suicide After Seeing a $730,000 Negative Balance, FORBES
(June 17, 2020), https://www.forbes.com/sites/sergeiklebnikov/2020/06/17/20-year-old-robinhood-
customer-dies-by-suicide-after-seeing-a-730000-negative-balance/ [https://perma.cc/7PTG-87KU]
(listing companies that have switched to “commission-free trading and zero-minimum balances in an
effort to attract younger customers”); see GRAHAM, supra note 239, at 39 (describing how “at least six
million people were trading online” as early as 1999).

234 See Matt Egan, Apparent Suicide by 20-year-old Robinhood Trader Who Saw a Negative
$730,000 Balance Prompts App to Make Changes, CNN (June 20, 2020), https://www.cnn.com/2020/
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stock” events.?>* A thread on the social media website Reddit known as “Wall
Street Bets” became especially popular, with users having conversations about
various stocks to invest in—frequently those seen as having minimal value by
mainstream investors.>*® Users coordinated and encouraged each other to pur-
chase and hold the stock, driving up the price of shares of Hertz, AMC Theaters,
and most famously, GameStop.?>’ Few users discussed stock fundamentals.*®
Instead, users’ emotions admittedly fueled stock purchases and trading.**’

Robinhood also popularized trading options, rather than buying stocks
themselves.?®® Options are another way of creating leverage, such that smaller
changes in price create great returns.’®' And losses. One options trader, after
seeing a negative balance of $730,000, threw himself in front of a train. The
[llinois college student wrote in a suicide note that he couldn’t believe that “a
20-year-old with no income” could rack up such losses, admitting that in hind-
sight he “ha[d] no clue what [he] was doing.”*%*

Robinhood settled a subsequent lawsuit**® and paid one of the largest
FINRA penalties ever for its conduct,?** but options trading remains increas-

06/19/business/robinhood-suicide-alex-kearns [https://perma.cc/S8NM-PSMQ] (noting that “Robin-
hood’s desktop and mobile weekly visitors were up 332%” between June 2019 and June 2020).

255 See Dhruv Aggarwal, Albert H. Choi & Yoon-Ho Alex Lee, The Meme Stock Frenzy: Origins
and Implications, 96 S. CAL. L. REV. 1387, 1389-90 (2024).

236 y/wallstreetbets, REDDIT, https://www.reddit.com/r/wallstreetbets/ [https://perma.cc/Z2P7-
Z19T].

27 Aggarwal et al., supra note 255, at 1396-97.

258 I1d.

2% This is not a new phenomenon. Cf. CHANCELLOR, supra note 1, at 239 n.T; GRAHAM, supra
note 239, at 34546, 345 n.6. (both recounting online trading communities’ exuberance during the
dot-com bubble (and bust), including one online forum user’s comment that a stock would “just con-
tinue climbing to infinity and beyond”). The similarities to GameStop and other meme stocks, and the
culture around them (phrases like “diamond hands” and “to the moon”) are poignant.

260 Stock options are a type of derivative that “allow, but do not require, an investor to buy shares
at a prearranged price during a fixed period of time.” ROBERT E. RUBIN & JACOB WEISBERG, IN AN
UNCERTAIN WORLD: TOUGH CHOICES FROM WALL STREET TO WASHINGTON 79-80 (2003). The
price of an option is determined, in part, by the price of the stock that is its underlying. BANNER, su-
pra note 26, at 316.

261 CHANCELLOR, supra note 1, at 10 n.* (giving the example that if “a share trades at $100 and
an option to buy the share at that price costs $5, then a 10 percent rise in the share price (to [$]110)
will be accompanied by a rise in the value of the option to $10 (i.e., a 100 percent rise from its pur-
chase price)”), see also Alexander Osipovich, The Boom in Zero-Day Options Is Coming for Tesla
and Nvidia, WALL ST. J. (Sep. 9, 2024), [https://perma.cc/QVH8-4NQW] (noting that “[p]art of the
appeal is that options can be used to amplify bets”).

262 Egan, supra note 254. His parents confirmed he had “no training, no income, no qualifications, to
make those sophisticated trades.” Matt Egan, ‘He Would Be Alive Today’: Parents Detail Son’s Desper-
ate Attempts to Contact Robinhood Before He Killed Himself, CNN (Feb. 11, 2021), https://www.cnn.
com/2021/02/11/investing/robinhood-lawsuit-suicide-alex-kearns [https://perma.cc/PO9FY-8V55].

263 Matt Egan, Robinhood Settles Lawsuit Over 20-year-old Trader Who Died by Suicide, CNN
(July 1,2021), https://www.cnn.com/2021/07/01/business/robinhood-lawsuit-suicide-settlement#:~:text=
Robinhood%20has%20settled%20a%20wrongful,the%20agreement%20were%20not%20disclosed
[https://perma.cc/N26V-9BQH].



2025] Distinguishing Gambling and Investing 2209

ingly popular. Forty-four million options contracts were traded in 2023, more
than twice the number traded just five years earlier.®® Particularly on the rise
are options that expire in five or fewer days, with many traders turning to zero-
day options—those that expire in less than one day.?*® Traders reportedly are
holding positions for “hours, or even minutes” to try to quickly make outsized
gains.”’ Plans are in the works to start offering options expiring daily on sin-
gle stocks.?®®

Along with leveraged ETFs and commission-free trading in stocks and
options,”*® cryptocurrencies have become another way for investors to gamble
in the markets. Sitting in a yet-to-be determined space between commodities
and stocks,””" it is unclear where the value of many cryptocurrencies comes
from, apart from their increasingly widespread acceptance and sentiment about
whether they are rising or falling.?”' That does not stop millions of Americans
from buying and selling crypto.?’? In fact, one Gallup poll in 2022 found that
eight percent of Americans thought that crypto was the best long-term invest-
ment, nearly on par with CDs and savings accounts.?”?

264 Matt Egan, Robinhood Slapped with Biggest-ever Penalty by Wall Street Regulator, CNN
(June 30, 2021), https://www.cnn.com/2021/06/30/investing/robinhood-trading-fine-finra [https://
perma.cc/G2RD-9QSF]. FINRA fined Robinhood $70 million. /d.

265 Banerji, supra note 13.

266 Id. Fifty-one percent of the overall S&P 500 options volume was zero-day options during the
last quarter of 2024. David Marino & Elena Popina, Zero-Day Options Are Most Popular on S&P 500
as Dominance Grows, BLOOMBERG (Jan. 3, 2025), https://www.bloomberg.com/news/articles/2025-
01-03/zero-day-options-are-most-popular-on-s-p-500-as-dominance-grows [https://perma.cc/E8RE-
98AV]. That upward trend has continued and is set to expand. Krystal Hur, Options Activity Hit An-
other Monthly Record in February, WALL ST. J. (Mar. 3, 2025), [https://perma.cc/XEB4-N428] (not-
ing that 56% of S&P 500 options in February 2025 were zero-day options); Bernard Goyder & Lu
Wang, Nasdaq Plan Brings Zero-Day Option Boom Closer for Single Stocks, BLOOMBERG (May 1,
2025), https://www.bloomberg.com/news/articles/2025-05-01/nasdaq-plan-will-bring-0dte-boom-a-
step-closer-to-single-stocks [https://perma.cc/7TEXQ-6F65] (describing how Nasdaq plans to expand
options for some individual stocks to expire multiple days per week).

267 See supra note 14 and accompanying text.

268 Osipovich, supra note 261.

269 There are now also options on ETFs and ETFs with options-based investment strategies. See
Banerji, supra note 13.

270 See Dombalagian, supra note 54, at 27-36.

271 To date, cryptocurrencies have not functioned as the safe, alternative store of value they have
been promoted as, given their rapid slip along with equities in recent dips. See Definition, supra note
30, at 322.

272 Recent polls show about 14% of Americans own crypto. Jeffery M. Jones & Lydia Saad,
Cryptocurrency Still Has Limited Main Street Appeal, GALLUP (July 22, 2025), https://news.gallup.
com/poll/692777/cryptocurrency-limited-main-street-appeal.aspx [https:/perma.cc/6 XHA-DKWE].
One study found that Gen Z and Millennial investors have more crypto in their investment portfolios
than ETFs, mutual funds, or individual stocks. FINRA INV. EDUC. FOUND., CFA INST., GEN Z AND
INVESTING: SOCIAL MEDIA, CRYPTO, FOMO, AND FAMILY 2 (2023).

273 Jeffery M. Jones, Cryptocurrency Infrequently Named as Best Investment, GALLUP (May 12,
2022), [https://perma.cc/SAKA-T8AC]. However, by 2023, that percentage had dropped to 4%. Lydia
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Financial products are not the only place Americans are choosing to “invest.”
Companies now offer the chance to invest in a whole slew of consumer goods,
including sneakers, rare books, baseball cards, classic cars, wine, and scotch.?’*
Often this is accomplished through “fractionalized ownership”—selling shares in a
particular item. For example, Masterworks purchases pieces by famous artists like
Jean-Michel Basquiat, and then sells shares in the work, purportedly giving retail
investors the ability to profit as the piece appreciates over time.?”

The fact that some consumer goods are now seen as a long-term way to
build value—or to speculate in the short term through trading shares of such
items—highlights the ways that consumption and investment are blurred.
Gambling is simply one instance of this; it is a form of consumption. Whether
through leveraged ETFs, commission-free meme stock trading, zero-day op-
tions, or shares in autographed Michael Jordan sneakers,?’® retail investors are
not seeking to ride out the market’s gyrations for an eventual long-term gain.
They want to make bets: up or down, it doesn’t matter on what.

Clinical evidence for this phenomenon is beginning to appear.’” Retail
traders who have been wagering on stocks, including though zero-day options,
have begun checking into gambling addiction centers in hopes of becoming
““‘sober’ from the stock market.”?’® Anecdotes of former traders show similar
patterns to those diagnosed with gambling addiction.?”

Surely part of the reason for this rise in trading addiction (and, relatedly,
addiction to sports gambling)®* is that both trading and sports betting can now
be done on cell phone apps like Robinhood, FanDuel, and DraftKings. These

Saad, Real Estate’s Lead as Best Investment Shrinks, Gold Rises, GALLUP (May 11, 2023), [https://
perma.cc/Q3J8-FTCJ].

274 See supra notes 7-12 and accompanying text.

275 Abby Schultz, The Fractional Art Market Keeps on Expanding, BARRON’S: PENTA (July 26,
2023), https://www.barrons.com/articles/the-fractional-art-market-keeps-on-expanding-86¢80997
[https://perma.cc/DB7W-6SKQ].

276 K adet, supra note 7.

277 Arthur et al., supra note 30, at 586 (“There is mounting evidence that stock market trading can
become . . . addictive similar to other behaviors . . . .”).

278 Jennifer Sor, Some Retail Traders Are Turning to Gambling Addiction Centers After a Wild 2-
Year Ride for Stocks—but Clinicians’ Limited Understanding of the Condition and Markets Means
Help Can Be Hard to Come By, BUS. INSIDER (Sep. 11, 2022), https://markets.businessinsider.com/
news/stocks/stock-market-retail-investors-trading-addiction-wallstreetbets-gambling-rehab-2022-9
[https://perma.cc/KY8K-3C86] (stating that Gamblers” Anonymous New York “has seen around a
15% increase in the past year from day traders who have called to ask for help” and that another pro-
gram “has seen about a sixfold increase” in the past two years).

279 See Darian Woods et al., The Cautionary Tale of a Recovering Day Trading Addict, NPR (Jan.
28,2025), https://www.npr.org/2025/01/28/1227458687/day-trading-addict-stock-market-robinhood-
webul [https://perma.cc/EST4-VGBC].

280 See generally JONATHAN D. COHEN, LOSING BIG: AMERICA’S RECKLESS BET ON SPORTS
GAMBLING (2025).
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apps make both trading and sports betting easy to do anywhere, anytime.?*!
And they incentivize users to participate in both activities.®* Pair with these
incentives and ease the fact that phone technology itself can be addictive.??
Together, addictive activities on an addictive platform—addiction squared—
makes app-based trading and sports betting all-the-more dangerous.***

* %k %k

81 See, e.g., Georgia Hall, Charles Schwab Expands 24-Hour Trading to All Its Retail Clients,
BLOOMBERG (Feb. 11, 2025), https://www.bloomberg.com/news/articles/2025-02-11/charles-schwab-
expands-24-hour-trading-to-all-its-retail-clients [https://perma.cc/3YBL-W3GH]. This is not new. See,
e.g., GRAHAM, supra note 239, at 37 (recounting how in 1999 Fidelity’s discount brokerage division
“egg[ed] on its clients to trade anywhere, anytime, using a Palm handheld computer”); ADAM LEBOR,
TOWER OF BASEL: THE SHADOWY HISTORY OF THE SECRET BANK THAT RUNS THE WORLD 4 (2013)
(describing how in August 1929, “a brokerage firm announced a new service for those heading to
Europe on ocean liners: on-board trading during the weeklong crossing”).

282 For example, when a user executes at trade on Robinhood, the app showers the screen with digi-
tal confetti. James Fallows Tierney, Investment Games, 72 DUKE L.J. 353,397 (2022). Both DraftKings
and FanDuel provide financial incentives to gamble—usually in the form of “bonus” money in users’
accounts that must be placed on bets. See, e.g., FanDuel Promo Codes: Best Promo Codes for August
2025, FANDUEL, https://www.fanduel.com/best-promo-code [https://perma.cc/8DIA-UCBQ]. Again,
this is not new—casinos have for decades been plying “whales” with free room, drinks, and other
perks. See, e.g., Kate Taylor, Inside the Dark, Fantasy World of Millionaire ‘Whales’ at Casinos, Who
Receive Ridiculous Perks and Are Under Harsh Scrutiny Since the Las Vegas Shooting, BUS. INSIDER
(Oct. 19,2017), https://www.businessinsider.com/casinos-perks-for-high-rollers-tied-to-las-vegas-
shooting-2017-10 [https://perma.cc/ECW4-XR3E].

283 See, e. g., JONATHAN HAIDT, THE ANXIOUS GENERATION: HOW THE GREAT REWIRING OF
CHILDHOOD IS CAUSING AN EPIDEMIC OF MENTAL ILLNESS 129-36 (2024). This rise in all forms of
technology-based gambling and investing may be the next brewing public health crisis. Matthew B.
Lawrence, Public Health Law’s Digital Frontier: Addictive Design, Section 230, and the Freedom of
Speech, 4 J. FREE SPEECH L. 299, 300 (2023) (advocating for a right to be free from addiction, includ-
ing to new technologies); Matthew B. Lawrence, Addiction and Liberty, 108 CORNELL L. REV. 259,
260 (2023) (same).

284 Contra Fisch, supra note 29, at 1855 (arguing that “[m]any businesses offer free products to
induce consumers to make additional purchases, making it hard to distinguish Robinhood’s free stock
from Dunkin’ Donuts’ free coffee”). Or perhaps in fact they are the same, in that both technology and
coffee are addictive products. Nor do I trust app-based brokers to effectively train users on financial
literacy, id. at 1859—60 and Guan, supra note 29, at 2107-08, any more than I would trust heroin deal-
ers to provide rehab to addicts. Both involve massive conflicts of interest. For example, would Robin-
hood educate its users that “most individual investors under-diversify . . ., trade excessively . . ., and
show a strong preference for speculative . . . securities”™—see WAI MUN FONG, THE LOTTERY MIND-
SET: INVESTORS, GAMBLING AND THE STOCK MARKET 2 (2014)—all of which cause individual in-
vestors to “earn negative risk-adjusted returns”? /d. at 40 (citing five studies). Or that retail traders
“who shifted more than 20% of their stock holdings per month” underperformed the market by 6.4%
per year? GRAHAM, supra note 239, at 149—50. Unlikely. As Mahoney put it three decades ago: “It is
in the self-interest of many intermediaries—brokers, dealers, investment advisors . . . that their clients
trade heavily. It may be in the interest of many of the clients . . . not to trade so much.” Paul G. Ma-
honey, Is There a Cure for “Excessive” Trading?, 81 VA.L.REV. 713, 748 (1995). Similarly, sports
gambling apps shouldn’t be trusted to prevent or limit problem gambling. Cf. Complaint at 1, Patel v.
Fan Duel, Inc., No. 1:24-cv-07402 (S.D.N.Y. Oct. 1, 2024) (alleging that a sports gambling app took
steps to enable a gambling addiction).
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In fact, technology is a commonality across all of the new means of in-
vestment discussed above. It has removed barriers to entry, allowing more
people to participate in markets than ever before. In some ways, this may be
good. But it has also further blurred the lines between investing and gambling.
In refusing to allow political and sport-related contracts, the CFTC noted that it
doesn’t have the ability to protect against “gambling-specific risks and con-
cerns, including customer protection concerns inherent to gambling” like
“problem gambling.””** Unfortunately, as noted above, those problems already
exist in financial markets.

Similarly, the proposed rule rested its ban on the new contracts because
the information sources participants might use are “unregulated,” “opaque,”
and might not conform to scientifically reliable methods.?*® That’s already true
of many types of retail stock trading. Investors routinely get and trade tips
from social media users with anonymous names like “Roaring Kitty,” whose
investment thesis is “I like the stock.” >’

These purported informational issues are present in every market, and the
threat of market manipulation by high-profile investors to bring themselves
profit happens daily.”*® That’s why we have government agencies and private
plaintiffs to enforce laws and regulations against such practices.?®” The fact
that less-than-perfect informational sources exist and there is an incentive for
investors to use information and misinformation to their own advantage does
not mean we’ve shut down Wall Street. So again, the CFTC’s reasons for ban-
ning political and sports-related contracts as gambling equally apply to other
markets. And again, we have to ask ourselves: is it all just the same thing?

B. Investing-like Gambling

The prior section showed how many methods of investing bear a striking
resemblance to some of the CFTC’s critiques of gambling.*° This section con-
siders various ways to gamble.?’! For each, comparisons will be drawn to in-
vesting to emphasize areas of overlap.

285 Event Contracts, 89 Fed. Reg. 48968, 48983 & n.122 (proposed June 10, 2024) (to be codified
at 17 C.E.R. pt. 40); see supra note 160 and accompanying text.

286 Event Contracts, 89 Fed. Reg. at 48983 n.125 (political contracts); id. at 48982 (sports con-
tracts); see supra note 153 and accompanying text.

287 Now known by his real name, Keith Gill. See generally BEN MEZRICH, THE ANTISOCIAL
NETWORK: THE GAMESTOP SHORT SQUEEZE AND THE RAGTAG GROUP OF AMATEUR TRADERS
THAT BROUGHT WALL STREET TO ITS KNEES (2021).

288 See generally Indictment, United States v. Andrew Left, No. 2:24-CR-00456 (C.D. Cal. July
25,2024).

289 See infia notes 292-341 and accompanying text.

20 See supra Part ILA.

21 See infira Part ILB.
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1. Sports Betting

Betting on sports has been big business for a long time in the United
States, although much of it illicit.”** This all began to change in 2018, when
the Supreme Court struck down the Professional and Amateur Sports Protec-
tion Act (PASPA).?* This federal statute had prohibited states from allowing
gambling on sporting events.?** With PASPA gone, many states began legaliz-
ing sports betting. As of May 2025, live sports betting is legal in at least 37
states, with 31 states allowing sports betting on cell phones and other electron-
ic devices via apps.”’® The regulated sports betting market in America brought
in over $13.7 billion in revenue in 2024, with online and mobile revenue ac-
counting for over $10 billion of that.*°

Although most people bet on sports for entertainment, some do it for their
job. These professional gamblers use a variety of strategies, some of which are
highly sophisticated and similar to those used by stock market traders and fi-
nancial firms.?” They are getting so good that many online gambling platforms
have started to curtail how much these gamblers can bet.?*®

At the same time, sports betting markets that imitate those used for in-
vestment purposes have started to develop.?” On these markets, users can buy

2 MALLIOS, supra note 207, at 1 (writing twenty-five years ago that illegal sports betting in the
United States could be worth $88 billion annually).

293 See Murphy v. Nat’l Collegiate Athletic Ass’n, 584 U.S. 453, 47071 (2018).

294 See supra notes 70-78 and accompanying text.

295 STATE OF THE STATES, supra note 61, at 13 (2025).

296 14, at 10; AM. GAMING ASS’N, STATE OF THE STATES 2024: THE AGA ANALYSIS OF THE
COMMERCIAL CASINO INDUSTRY 11 (2024). Interestingly, the AGA stopped reporting the total
amount from online sports betting in its 2025 report.

297 Katherine Sayre, Sports Betting Companies Weed Out Winners. Gamblers Want to Know Why,
WALL ST. J. (July 13, 2024), https://www.wsj.com/business/media/sports-betting-companies-limit-
winners-f06ea822 [https://perma.cc/C6CC-HZC9] (describing a professional gambler using a mathe-
matical approach to gambling to beat sportsbooks’ odds); Newall & Weiss-Cohen, supra note 231, at
2 (explaining that “nowadays professional gamblers resemble hedge funds in their use of large da-
tasets and artificial intelligence”); PLANET MONEY: Three Bets (NPR, Sep. 27, 2019) [hereinafter
Three Bets], https://www.npr.org/2019/09/27/765208270/episode-94 1-three-bets [https://perma.cc/
Z4HG-WEHU] (interviewing a professional sports gambler); FREAKONOMICS RADIO, Episode 388:
The Economics of Sports Gambling (Freakonomics, Sep. 4, 2019), https://freakonomics.com/podcast/
the-economics-of-sports-gambling-ep-388-rebroadcast/ [https://perma.cc/29LC-UKQ4] (explaining
how quantitative sports bettors compete to build the best algorithms and research on a sports gambling
strategy with a long-run payoff); PLANET MONEY: Episode 746: Wall Street Goes to Vegas (NPR, Jan.
6,2017), https://www.npr.org/sections/money/2017/01/06/508588660/episode-746-wall-street-goes-
to-vegas [https://perma.cc/SAHL-7FFQ] (describing how an executive from a Wall Street investment
firm partnered with a professional gambler to use sophisticated models to arbitrage sports books);
Robin Maximilian Stetzka & Stefan Winter, How Rational Is Gambling?,37 J. ECON. SURVS. 1432,
1469 (2021) (calling gamblers that use “sophisticated strategies” “rational investors”).

298 See Sayre, supra note 297 (describing how sports-betting executives admit to limiting profes-
sional gamblers and providing anecdotes of professional gamblers who have been so limited).

29 See, e.g., WAGERWIRE, https://www.wagerwire.com/ [https://perma.cc/9S4U-9EHY |; PROSWAP,
https://propswap.com/ [https://perma.cc/9EVT-NW2Y]; BETTOREDGE, https://www.bettoredge.com/
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and sell bets that they have made to each other.**’ The prices of the bets fluctu-
ate based on how likely it appears they will pay off—that the original bettor
was correct.*”!

These trends may make some forms of sports gambling remarkably simi-
lar to investing. But even if that is the case, many would question their social
utility. The CFTC’s proposed rule argues sports-related contracts have little
hedging value and instead would be used predominantly by speculators.***
Specifically for sports-related contracts, the CFTC stated that the “segment of
individuals or entities” likely to benefit from hedging was “narrow as com-
pared to the broader universe of market participants.”*** And it worried that
those that could economically benefit like athletes or coaches would be those
most able to manipulate the market’s outcome.*”*

These rationales for banning sports-related contracts do not succeed for
several reasons. First, as noted above, speculators dominate many, if not all,
futures markets.>”> So this fails to distinguish sports-related contracts from
other types of futures contracts. And the CFTC’s second point—that only a
narrow segment of businesses are able to benefit from hedging—also falls flat
for the same reason.**® Just like the world of professional sports, in which there
are a limited number of teams and players, the world of commodities is largely
controlled by only a few major companies in each industry.*”’ Food commodi-
ties are dominated by the “ABCD” companies,*”® while metals and oils are

[https://perma.cc/JLM2-Z2PS]. On BettorEdge, participants can place market or limit orders, similar
to orders on securities markets. See BettorEdge Frequently Asked Questions, BETTOREDGE https://
www.bettoredge.com/faq [https://perma.cc/HF2K-3W31J].

300 See BettorEdge Frequently Asked Questions, BETTOREDGE, https://www.bettoredge.com/faq
[https://perma.cc/HF2K-3W3J].

301 Id

302 See supra notes 141146 and accompanying text.

303 Event Contracts, 89 Fed. Reg. at 48982; see supra notes 147-149 and accompanying text.

304 See supra note 155 and accompanying text.

395 See supra notes 207-208, 234 and accompanying text.

306 See id.

307 See, e.g., BLAS & FARCHY, supra note 180, at 171 (explaining that the oil industry commodi-
ties trading is dominated by in-house traders at BP and Shell along with the three major commodities
traders Vitol, Glencore, and Trafigura); id. at 241 (stating that Vitol, Glencore, and Trafigura are also
the leading traders of metals, with the trade in food commodities dominated Archer Daniels Midland,
Bunge, Cargil, and Louis Dreyfus—the “ABCD” companies). But ¢ KINGSMAN, supra note 183, at 8
(calling the “ABCD+” companies the same four, plus Glencore, COFCO International, and Wilmar).

308 KINGSMAN, supra note 183, at 8 (stating that “[a]lmost everything that you eat or drink today
will contain something bought, stored, transported, processed, shipped, distributed, or sold by one of
the” ABCD+ companies, and noting that they together “handle just under 50 percent of the interna-
tional trade in grain”). Cargill alone “handle[s] 25 percent of the grains . . . produced by U.S. farmers
... [and] trade[s] as much as 140 million tonnes of agricultural commodities worldwide.” /d. at 8,
158. Tt also “supplies about 22 percent of the U.S. domestic meat market, as well as, incidentally, all
the eggs used in McDonald’s U.S. restaurants.” Id. at 158. “On any given day, the company may han-
dle up to 20 percent of the world’s food supply.” Id. See supra note 307 for a definition of the
“ABCD” companies.
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dominated by a handful of large producers and traders.** And their global he-
gemony allows them to make better-informed and more successful bets in the
futures markets.*'” In fact, insider trading in commodities markets is legal,*'!
and these large firms not only hedge their positions, but speculate in the same
markets with their inside knowledge to make even more money.*'* For exam-
ple, chocolate-maker Hershey made nearly a quarter of its 2024 annual profit
through cocoa derivatives.*"

Similar to the CFTC’s worries for sports betting, this superior positioning
of'a handful of firms has allowed them to, at times, manipulate the markets and
rig the game.*'* But market manipulation in commodity futures has always
been a concern. The threat of a major participant cornering®'” the market is a

309 See supra note 307 and accompanying text.

310 BLAS & FARCHY, supra note 180, at 36, 186, 241.

311 Verstein, supra note 29, at 448. This means that if cryptocurrencies are regulated like com-
modities, prohibitions on insider trading similarly do not apply—which may be one reason that cryp-
tocurrency promoters and enthusiasts would rather have crypto be regulated in this manner. Somewhat
relatedly, there are thorny issues surrounding election-related free speech and market manipulation. If
candidates are free to make false political statements, see United States v. Alvarez, 567 U.S. 709 (2012),
then market manipulation in election-focused prediction markets may be difficult, if not impossible, to
police.

312 BLAS & FARCHY, supra note 180, at 171; KINGSMAN, supra note 183, at 95, 141, 246. Com-
missioner Mersinger made this exact comparison between sports insiders and commodities insiders in
her dissent. See Mersinger, supra note 109.

313 Roshan Fernandez, Surge in Cocoa Prices Shows Why Hershey Bets on Derivatives, WALL ST.
J. (Feb. 6,2025), https://www.wsj.com/business/retail/surge-in-cocoa-prices-shows-why-hershey-bets-
on-derivatives-3150d591 [https://perma.cc/5VYY-69PW].

314 See, e.g., Richard Vanderford, TotalEnergies Unit to Pay $48 Million Over Alleged Gasoline
Futures Manipulation, WALL ST. J. (Aug. 27, 2024), https://www.wsj.com/articles/totalenergies-unit-
to-pay-48-million-over-alleged-gasoline-futures-manipulation-9119c¢9el [https://perma.cc/VNT6-49LN].
Former Principal Deputy Assistant Attorney General Brent Wible summed up the extent of market
manipulation and wrongdoing in the commodities space, noting that “since 2022, through its investi-
gations of . . . multiple commodities trading companies . . . [the Department of Justice] has secured six
corporate resolutions with over $1.7 billion in global penalties and convicted over 20 individuals.”
Brent Wible, Chief Couns., Off. of the Assistant Att’y Gen., Keynote Speech at the American Confer-
ence Institute’s International Conference on the Foreign Corrupt Practices Act (Dec. 5,2024), https://
www.justice.gov/archives/opa/speech/chief-counselor-brent-wible-delivers-keynote-speech-american-
conference-institutes [https://perma.cc/NW77-KKTA].

315 Irwin & Peterson explain that to corner a market, a trader has to:

[T]ry[] to control all the futures contracts for a certain commodity due at a certain time
... [as well as to] try[] to take control of the physical supplies . . .. [P]eople on the
short side (the sell side) get boxed into a corner. One option for them to escape their
short contracts is to find people on the long side and buy their contracts. If they buy the
same number of long contracts as they have short ones, the futures contracts cancel
each other out . . . . Their only other option is to deliver the physical commodity . . . .
Prices rise, forcing [shorts] to pay inflated prices for the contracts or the grain.

IRWIN & PETERSON, supra note 141, at 115-16.



2216 Boston College Law Review [Vol. 66:2175

recurring issue,’'® one that has been dealt with through a variety of mecha-
nisms>!"—and, in unfortunate cases, outright bans. For example, a corner is
what led to the ban on onion futures,*'® which is still in place, despite empiri-
cal evidence that onion prices fluctuate more as a result of it.*'* Because a
market might be manipulated is not a reason to ban it.**’

Second, there are “more than . . . occasional” instances in which sports-
related contracts could be useful as hedging instruments.**! Thousands of busi-
nesses and livelihoods across the country are tied to sports, even beyond those
participating. For example, think of restaurants and bars near Fenway Park. If
the Red Sox have a good season, lots of people will attend games and those
establishments will see an uptick in business. If the season goes poorly, how-
ever, they will be frequented less often. It might make sense for these locations
to purchase sports-related contracts that pay out if the Red Sox don’t do well as
a hedge against potential losses in revenue from a bad season.**?

316 See, e.g., BLAS & FARCHY, supra note 180, at 39-40 (explaining how during the “Great Grain
Robbery” the Soviet Union essentially cornered the market on American grain, causing wheat prices
to triple); IRWIN & PETERSON, supra note 141, at 118—19, 189 (describing the 1972 Great Grain Rob-
bery, a 1977 attempt by the Hunt brothers to corner the soybean market, and two 1989 attempts by
Italian conglomerate Ferruzzi to corner the soybean market); CHANCELLOR, supra note 1, at 249 n.*
(describing a 1994 attempt by a Japanese trader to corner the copper market); Liezel Hill, Aluminum
Squeeze Rolls On with Key LME Spread Spiking Again, BLOOMBERG (Oct. 1, 2024), https://
www.bloomberg.com/news/articles/2024-10-01/aluminum-squeeze-rolls-on-with-key-lme-spread-
spiking-again [https://perma.cc/U3VN-SFZZ] (describing a potential aluminum market “squeeze”
executed by Trafigura).

317 IRWIN & PETERSON, supra note 141, at 120 (stating that “the economists’ general consensus is
that the classic corner is fairly rare due to enforcement mechanisms”). Parallel enforcement mecha-
nisms exist in the world of sports. All but two of the states that have legalized sports betting prohibit
athletes from placing wagers. Paula Lavigne & Shwetha Surendran, Why College Athletes Are Una-
ware of Legal Issues When Betting, ESPN (May 18, 2024), https://www.espn.com/college-sports/
story/_/id/40163580/ncaa-colleges-athletes-gambling-policies-law [https:/perma.cc/73CK-YSP9].
And athletes who bet are getting caught. See Pete Thamel & David Purdum, Feds Investigating Ex-
Temple Player for Alleged Point-Shaving, ESPN (Nov. 21, 2024), https://www.espn.com/mens-
college-basketball/story/_/id/42514167/feds-investigating-point-shaving-allegations-temple [https://
perma.cc/UP8T-SM9Q)].

318 JRWIN & PETERSON, supra note 141, at 135; BANNER, supra note 26, at 229-32; RODENGEN,
supra note 178, at 36-37.

319 RODENGEN, supra note 178, at 137, 143; BANNER, supra note 26, at 232.

320 One of the CFTC’s concerns about political-based contracts was that they would create a fi-
nancial incentive for assassinations. Unfortunately, that incentive exists in every market. For example,
during the month after Luigi Mangione murdered UnitedHealth Group’s CEO on a Manhattan
streetcorner, the company’s stock price declined by over $100 per share. See UnitedHealth Group—41
Year Stock Price History, MACROTRENDS, https://www.macrotrends.net/stocks/charts/UNH/united
health-group/stock-price-history [https://perma.cc/C62S-VTHX].

321 Event Contracts, 89 Fed. Reg. 48968, 48978 (proposed June 10, 2024) (to be codified at 17
C.F.R. pt. 40).

322 Eris Exchange LLC briefly tried to offer NFL futures contracts, arguing that they “could be
used by vendors and stadium owners to hedge their commercial risks that depend on attendance at
football games.” See Dan M. Berkovitz, Statement of Commissioner Dan M. Berkovitz Related to
Review of ErisX Certification of NFL Futures Contracts, Sports Event Contracts: No Dice Unless
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This may sound like conjecture, but there are reported stories in which
sports gambling has been used by businesses to hedge. One Texas mattress
store decided to offer a promotion: buy a mattress for over $3,000 during the
Major League Baseball (MLB) season, and if the Houston Astros win the
World Series, the mattress is free.*”* To hedge against having to make thou-
sands of dollars of payments back to customers, the store placed bets on the
Astros winning the World Series.*** If the Astros won, then the mattress pro-
motion would be covered; if they didn’t, then the income from the increased
mattress sales would more than cover the bets.*>> The Astros won. But it didn’t
bankrupt the store.

In addition, not everyone who broadly participates in a sport has control
over the outcome of games or the ability to manipulate a market. Imagine a
minority owner of a National Women’s Soccer League franchise. She does not
have the power to pick the coach, let alone the starting line-up. She is a passive
investor. If the team does well, she will likely reap financial benefits. But if it
does poorly, her investment may lose value. To hedge against poor perfor-
mance, the minority owner might want to buy a sports-related contract that
would pay out if things go poorly, protecting her investment.**

In short, the professionalization of some sports gambling and its use as a
hedging instrument for some market participants calls into question whether and
how it can be distinguished from investing.**’ This is especially the case when

There Is an Economic Purpose and the Exchange Is Open to the Public, CFTC (Apr. 7,2021), https://
www.cftc.gov/PressRoom/SpeechesTestimony/berkovitzstatement040721 [https://perma.cc/YBV7-
QTIK]. The American Gaming Association, the lobbying group that represents casinos, strongly op-
posed these contracts—almost certainly because they would take sports betting away from casinos,
federalize it, and place it in the hands of exchanges. See id.

323 Three Bets, supra note 297.

324 Id.

325 Id.

326 Even bets on a particular player’s performance could have hedging utility for teams and their
owners, since many players’ contracts include millions of dollars of bonuses for hitting certain posi-
tion-specific performance targets. See, e.g., Ben Baby, The NFL Players Who Earned—or Missed—
Their 2024 Bonuses, ESPN (Jan. 8, 2025), https://www.espn.com/nfl/story/ /id/43322012/nfl-bonus-
geno-smith-mike-evans-cooper-rush-2024 [https://perma.cc/B9QA-VF2L]. However, these bets would
currently be prohibited under many leagues’ regulations that prohibit sports betting.

327 Alan Fask, Shaun Bishop & Fred Englander, Investing in March Madness: An Examination of
the Relationship Between Sports Betting and Portfolio Construction, 17 J. PREDICTION MKTS. 63, 66
(2023) (arguing for sports bets to be considered an investable asset as wagers have “the character of
an option” with an “outcome . . . based on an underlying event which defines its maturity”). In fact,
some professional sports teams are already publicly traded. See Weston Blasi, It ’s Not Just Manchester
United. These Are the Sports Teams Anyone Can Invest in on the Public Markets., MARKETWATCH
(Aug. 19, 2022), https://www.marketwatch.com/story/the-boston-red-sox-will-no-longer-be-taken-
public-here-are-the-sports-franchises-you-can-invest-in-11613070621 [https:/perma.cc/82H6-MKAZ]
(listing major sports teams in multiple countries that are publicly traded). For these teams, sport-
related contracts could be a way to mitigate risk of owning the stock. Also, query whether allowing
publicly traded sports teams are simply a legalized form of sports betting, given that the stock of the
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other legal markets have many speculators and only a few hedgers—who engage
in insider trading and occasionally other forms of market manipulation.*?®

2. Games of Skill, Games of Chance, and Lotteries

Although the CFTC’s proposal did not address casino games directly,
they are another very significant form of gambling. A survey found that forty-
one percent of American adults visited at least one of America’s over 1,000
casinos in 2023, bringing in nearly $50 billion for the industry.**’

Unlike the opaque world of investing, where it is impossible to say with
certainty whether a given investment will succeed and what the chance is, ca-
sino gambling is explicitly sided against the gambler. “Every game in the casi-
no is designed to give the casino an advantage,” states the American Gaming
Association.**® What’s more, the extent of that advantage is public: typical
odds and the degree of the “house advantage” are widely published and dis-
seminated.**' Depending on the type of game, the advantage can vary substan-
tially, from up to 12% for penny slots to 5.3% for double zero roulette to as
low as 0.5% for blackjack.**

Part of the reason for this variance is that some casino games, including
poker and blackjack, involve an element of skill.*** For blackjack in particular,
knowing the odds of various hands and being able to “count cards” allows
some players to employ strategies to play “advantaged poker” and beat the

team largely rises and falls based on its performance and potential future prospects in the same way a
sports bet would.

Another benefit of sports-related financial products, whether you want to call them gambling or
investing, is that they are generally uncorrelated with broader markets. Whether a team wins or loses
has little to do with the interest rate set by the Fed—which does spill over into numerous other asset
classes. See generally EDWARD CHANCELLOR, THE PRICE OF TIME: THE REAL STORY OF INTEREST
(2023) (arguing that central banking practices can create an “everything bubble”). This may be why
many financial firms are investing in sports. See, e.g., Andrew Beaton & Miriam Gottfried, Private
Equity Ownership Is Coming to the NFL, WALL ST. J. (Aug. 27, 2024), https://www.wsj.com/sports/
football/nfl-private-equity-rules-owners-meeting-vote-222887b7 [https://perma.cc/5S2N-7KY7].

328 See supra notes 305-320 and accompanying text.

329 STATE OF THE STATES, supra note 295, at 7, 9, 10; AM. GAMING ASS’N, GAMING BY THE
NUMBERS: GAMING’S NATIONAL IMPACT 1 (2023).

330 AM. GAMING ASS’N, CASINO GAMES—A GUIDE TO UNDERSTANDING THE ODDS 2 (2023).

331 Id

332 Id. An interesting comparison is to the management and other fees associated with mutual
funds and EFTs: many of these investment products have an expense ratio higher than 0.5%. See, e.g.,
LEI LI & IRINA ATAMANCHUK, INV. CO. INST., TRENDS IN THE EXPENSES AND FEES OF FUNDS 4
(2024), https://www.ici.org/system/files/2025-03/per31-01.pdf [https://perma.cc/K7C6-JQHX] (stat-
ing that the simple average expense ratio for index equity mutual funds is 0.49%).

333 Linus Weidner, Gambling and Financial Markets: a Comparison from a Regulatory Perspec-
tive, 7 FRONTIERS SOCIO., 2022, at 1, 2 (“[P]layers can make the best of [their] cards by using statisti-
cal knowledge, social deduction skills and experience to gain a long-term advantage.”).
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house.*** Casinos counteract these sorts of player by “PNG’ing”**

ning them from entering and playing.**®

Even for casino games that don’t involve skill, some strategies may be
more financially sound than others. For example, the Martingale System, de-
veloped by mathematicians, is a strategy for playing roulette.” Each time a
player loses a bet, she doubles her next bet. Eventually, a win will leave the
player with a profit equal to what she originally staked. Casinos prevent gam-
blers from using the Martingale method by instituting table limits, such that a
gambler cannot keep doubling her bet (and therefore take advantage of the
strategy).**®

Nevertheless, the existence of this strategy, and those discussed above for
blackjack, show that even forms of gambling thought to be disadvantageous
may in fact be gamed by skilled players, such that they create, rather than de-
stroy, wealth. In that sense, they parallel investing and call into question the
nature of the distinction.

On the furthest end of the spectrum are lotteries. Many may think of lotter-
ies as the most paradigmatic form of gambling. There is no skill involved. Step
one: pick a number. Step two: hope it’s the one that pops up. The presence of
lotteries in forty-five states makes them even more widespread than casinos.*’

Yet occasionally, even lottery tickets can be profitable. For seven years, a
group of MIT students exploited a loophole in one of the Massachusetts lot-
tery’s games that was poorly designed.**° They pocketed more than $3 million

them, ban-

334 See generally BEN MEZRICH, BRINGING DOWN THE HOUSE: THE INSIDE STORY OF SIX MIT
STUDENTS WHO TOOK VEGAS FOR MILLIONS (2002) (describing MIT’s “blackjack team” that used
superior mental math skills to win consistently at casinos in Las Vegas); BEN MEZRICH, BUSTING
VEGAS: THE MIT WHIZ KID WHO BROUGHT THE CASINOS TO THEIR KNEES (2005) (same). Many
famed investors had their start counting cards. See, e.g., Rupert Neate, Bill Gross: ‘Bond King’ Who
Learned Risk at Vegas Blackjack Tables, THE GUARDIAN (Sep. 26, 2014), https://www.theguardian.
com/business/2014/sep/26/bill-gross-bond-king-las-vegas-blackjack [https://perma.cc/MYX5-WGHA].
But ¢f. ANNIE DUKE, THINKING IN BETS: MAKING SMARTER DECISIONS WHEN YOU DON’T HAVE
ALL THE FACTS 35 (2018) (explaining that even a “great poker player . . . making significantly better
strategic decisions[] will still be losing over 40% of the time”).

335 That is, persona non grata.

336 Sayre, supra note 297.

337 See Peter Pflaumer, Dep’t of Stats., Tech. Univ. of Dortmund, Presentation at the 17th Interna-
tional Conference on Gambling & Risk Taking: A Statistical Analysis of Roulette Martingale System:
Examples, Formulas and Simulations with R, at 1 (May 27-30, 2019).

38 17

39 N. Am. Ass’n of State & Provincial Lotteries, Home, NAPSL, https://www.naspl.org/ [https://
perma.cc/H7D4-MHQG].

340 JORDAN ELLENBERG, HOW NOT TO BE WRONG: THE POWER OF MATHEMATICAL THINKING
206-13, 224-42 (2015).
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through a mathematical strategy that involved a better understanding of the
odds—and by buying up thousands of lottery tickets at a time.**!

This example is not to say that everyone should go out and play the lot-
tery. Rather, it shows that sports gambling is fundamentally different from oth-
er types of gambling. For lotteries and other games of chance, the odds are
fixed. Although someone may get lucky—or figure out an error in the way a
game is set up and exploit it—the house can calibrate the types of games of-
fered and the size of wagers allowed to ensure a profit in the long run. For
sports betting, the house must endeavor to predict the outcome of thousands of
competitions that may or may not involve similar match-ups and players to
those in the past. The number of potential inputs that might influence the out-
come of a given game is nearly infinite. In short, there is an enormous differ-
ence between running a sports book and running a lottery or a casino. ***

This, in turn, further pokes holes in the distinction made between gambling
and investing. Investing mirrors sports gambling in that there is a nearly infinite
number of potential inputs that could affect the price of an investment. This simi-
larity between sports gambling and investing—and dissimilarity between sports
gambling and other forms of gambling—shows that a better theoretical frame-
work is needed for distinguishing between various ways of risking money.

III. BETS ARE BETS? BET.*#

“When I was young, people called me a gambler. . .. Now I am called a

banker. But I have been doing the same thing all the time.”>**

The prior Part looked at both gambling-like investments and examples of
investment-like gambling.**’ It applied the reasoning of the CFTC’s proposed
rule and found its rationales wanting to distinguish between some forms of
investing and gambling. What then, divides the two?

This Part first briefly surveys the history of trying to differentiate the two
activities.’*® Then—aggregating heuristics proposed by jurists, scholars, and

341 Id. A similar incident recently took place in Texas. J. David Goodman, Texas Lottery Director
Resigns Amid Scrutiny of Rigged 2023 Draw, N.Y. TIMES (Apr. 22, 2025), https://www.nytimes.com/
2025/04/22/us/texas-lottery.html. [https://perma.cc/ELJ6-XKUA].

342 Cf NASSIM NICHOLAS TALEB, THE BLACK SWAN: THE IMPACT OF THE HIGHLY IMPROBABLE
127, 208 (2d ed. 2010) (describing how “[i]n the casino you know the rules, you can calculate the
odds, and the type of uncertainty we encounter there . . . is mild” and “lottery tickets have known rules
and laboratory-style well-presented possibilities”).

343 See Anthony Robledo, ‘Bet’, This Annual List of Slang Terms Could Have Some Parents Say-
ing ‘Yeet,” USA TODAY (Nov. 27, 2023), https://www.yahoo.com/news/bet-annual-list-slang-terms-
010424426.html [https://perma.cc/Z8PM-6MQD] (describing “bet” as a way to express agreement).

344 Sir Ernest Cassel, private banker to King Edward VII. MALLIOS, supra note 207, at xv; BANNER,
supra note 26, at 1; CHANCELLOR, supra note 1, at ix; BRENNER & BRENNER, supra note 26, at 90.

345 See supra notes 175-345 and accompanying text.

346 See infira Part 1ILA.
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the public—it posits and critically analyzes five potential distinctions.*’ It

finds that only the final distinction, extant versus created risk, adequately sepa-
rates the two activities.

A. A Brief History of Differentiating Investing and Gambling

Gambling and investing have existed side-by-side throughout human his-
tory.>*® At various points—usually tied to financial crises or hardships—the
question of what differentiates the two activities has arisen. Sometimes, bans
or other regulations have been put in place. None has been very successful.
The Dutch tulip mania is an early example of this phenomenon.**’

As futures markets were developing in the United States, they were not
without their detractors. A three-decade long national debate pitted urban and
rural parts of the country against each other, as numerous federal “anti-option”
bills were proposed in the House and Senate that would have shut down fu-
tures trading in commodities by labeling it gambling.**® Similarly, after the
1929 stock market crash, the question of what distinguishes the two activities
again arose.’>' A series of publicized losses in the 1990s tied to derivatives at
various companies, banks, and investment firms worldwide similarly reignited

347 See infira Part 111.B.

348 Compare BRENNER & BRENNER, supra note 26, at 1, 5 (mentioning lots and dice used in early
religious rituals), with IRWIN & PETERSON, supra note 141, at 125 (describing the buying and selling
of gold for millennia as commodity investing), and BERNSTEIN, supra note 26, at 92-93 (describing
early forms of insurance and financing in the Babylonian and Roman empires); CHANCELLOR, supra
note 1, at 27 (recounting gambling at carnivals in the Middle Ages), with BERNSTEIN, supra note 26,
at 306 (explaining that contracts for future delivery were available “at medieval trade fairs”); BREN-
NERET AL., supra note 31, at 35 (describing the great Italian opera houses built in the eighteenth cen-
tury as being sustained financially by their gambling parlors), with CHANCELLOR, supra note 1, at 10
(stating that there were futures on Italian silks since the seventeenth century). Even instruments as
seemingly complex as futures were being used across continents by the 1600s. Compare BERNSTEIN,
supra note 26, at 306, and THOMSON, supra note 188, at 21 (detailing standardized rice futures con-
tracts in Japan in the 17th century), with CHANCELLOR, supra note 1, at 10, 57 (detailing options and
futures on commodities and shares in London and Amsterdam by the 17th century), and BANNER,
supra note 26, at 61 (same).

349 CHANCELLOR, supra note 1, at 14-20 (describing a bubble involving tulips in the Netherlands
in the 1600s); id. at 13 & n.*, 244 (describing attempted bans on futures and short sales that were
ignored).

350 BRENNER & BRENNER, supra note 26, at 108; RODENGEN, supra note 178, at 17; BANNER,
supranote 26, at 105, 115-16, 123-25. Farmers complained that speculators were keeping prices low,
depriving them of their livelihood. BANNER, supra note 26, at 111-12. Those involved in the futures
markets were routinely labeled gamblers by federal legislators. See, e.g., 21 CONG. REC. 2562 (1890)
(statement of Sen. John Sherman); 22 CONG. REC. 664 (1890) (statement of Rep. Charles A.O.
McClellan).

351 See, e.g., FRANK PARTNOY, THE MATCH KING: IVAR KREUGER, THE FINANCIAL GENIUS BE-
HIND A CENTURY OF WALL STREET SCANDALS 205 (2009) (describing federal securities regulation as
responsive to “debauchery” that happened before the crash).
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this discussion.’*? And again later, after the 2008 financial crisis—which also
involved derivatives*>>—people asked the same question.***

The gambling-versus-investing distinction has also come up in more be-
nign contexts. For a while, states and cities banned pinball machines as a form
of gambling.*> Recently, gaming commissions in Europe have found that “loot
boxes” in some video games can be a form of gambling.**® The purpose of this
Article is not to chronicle all these debates in a historical manner. Others have
done s0.**" Instead, the goal of this Article is to extract the principles posited in
these debates, and to test them to see how they fare in light of the innovations
described in the first two Parts.

A note on terminology: debates over gambling and investing have taken
numerous forms, and various terms have been used. Frequently, commentators
have used the word “speculation” to cover the grey area between investing and

352 CHANCELLOR, supra note 1, at 248 (recounting how the German company Metallgesellschaft
AG lost $1.5 billion in 1994); BERNSTEIN, supra note 26, at 323-25 (same); see also BERNSTEIN,
supra note 26, at 323-25 (stating how Procter & Gamble lost over $100 million in 1994); BANNER,
supra note 26, at 325 (same); CHANCELLOR, supra note 1, at 249 (same); STEINHERR, supra note 194,
at 74 (describing how the Barings, one of the oldest U.K. banks, lost billions in 1995), BANNER, supra
note 26, at 319 (same); CHANCELLOR, supra note 1, at 24849 (same); CHANCELLOR, supra note 1, at
340, 344 (describing the 1998 collapse of the hedge fund Long Term Capital Management after using
leverage “reported to exceed $100 of debt for every dollar of equity” to take a position of approxi-
mately $1.4 trillion); TALEB, supra note 342, at 281-82 (similar).

353 See generally MICHAEL LEWIS, THE BIG SHORT: INSIDE THE DOOMSDAY MACHINE (2010)
(discussing the 2008 financial crisis and how derivatives were involved). In particular, over-the-
counter credit default swaps—a type of derivative that did not trade on an exchange and allowed pur-
chasers to make bets on the direction of the housing market—figured prominently. After the crisis,
swaps received much more oversight. M. Holland West & Matthew K. Kerfoot, The Impact of Dodd-
Frank on Derivatives, 18 FORDHAM J. CORP. & FIN. L. 269, 276 (2013).

354 See, e.g., Michael J. Sandel, The Moral Economy of Speculation: Gambling, Finance, and the
Common Good 336 (Feb. 27, 2013) (transcript available at https://tannerlectures.org/lectures/the-
moral-economy-of-speculation-gambling-finance-and-the-common-good/ [https://perma.cc/8QX9-
TSLT]) (defining investment as that which “promotes the production of useful goods and services”
and gambling as a “form of entertainment or a way of making money without producing anything
useful”). Sandel criticizes speculators without discussing the liquidity they provide to the markets. /d.
at 340—41. Legal academics also joined the debate about derivatives. See, e.g., Sean J. Griffith, Substi-
tuted Compliance and Systemic Risk: How to Make a Global Market in Derivatives Regulation, 98
MINN. L. REV. 1291, 1372 (2014); Mark J. Roe, The Derivatives Market’s Payment Priorities as Fi-
nancial Crisis Accelerator, 63 STAN. L. REV. 539, 549 (2011).

3355 See Cossack v. City of Los Angeles, 523 P.2d 260, 26465 (Cal. 1974) (finding that pinball is
a game of skill rather than a game of chance and overturning a pinball ban in LA).

336 See, e.g., Kevin Webb, Regulators from More Than a Dozen Countries Are Looking to Crack
Down on “Loot Boxes,” a Controversial Video Gaming Practice That Could Be Too Much Like Gam-
bling, BUS. INSIDER (Sep. 17, 2018), https://finance.yahoo.com/news/regulators-more-dozen-countries-
looking-224927707.html [https://perma.cc/F49R-NKQ2]. Loot boxes are virtual boxes that can be
purchased in video games with real money that contain a randomized selection of items, some of
which may be valuable in the game. /d.

357 See generally BANNER, supra note 26.
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gambling.’*® However, “speculation”—like “gambling” and “investing”—is
difficult to define, and unless it is to become a third legal category with its own
separate rules, this term does little to categorize behavior for regulatory purpos-
es. In fact, this Article argues that “speculation’ has been used throughout histo-
ry as a euphemism for gambling like-behaviors in financial markets.**® As such,
I will treat historical references to “speculation” as references to gambling.

B. A Principles-Based Approach to Differentiation

From surveying the past debates described above (as well as others), a
few principles can be distilled. Past efforts to differentiate investing from gam-
bling have rested on five major distinctions:**° (1) information-gathering po-
tential, (2) risk profile, (3) time horizon, (4) the existence of an underlying as-
set, and (5) extant versus created risk. Sub-principles exist for each of these
categories, which will be explored below.

The purpose behind this exercise is to see if there is an adequate theoretical
justification for the way our current legal regime separates investment from
gambling. If one*®' of these principles can perfectly sort the activities we have
labeled gambling from those we have labeled investing, then the present legal
framework is justified. If none of these principles succeed, then we must deter-
mine which principle best distinguishes the two activities and the implications
for recategorizing some forms of investing or gambling into the other bucket.

338 See, e.g., Arthur et al., supra note 30, at 580-81 (categorizing various behaviors as investing,
speculating, or gambling).

3% Cf Raphael Max, Alexander Kriebitz & Christoph Luetge, Economic Activities Under Uncer-
tainty: The Difference Between Speculation, Investment and Gambling, 10 J. MGMT. & SUSTAINABIL-
ITY 28, 35 (2020) (arguing that the line between speculation and investment does not exist).

30 Cf, e.g., id. at 31-34 (finding distinguishing criteria to be “time frame,” “risk exposure and
expected rate of return,” “costs and effort of the decision-making process [information/skill],” “eco-
nomic utility,” “type of the underlying asset,” and “interest in the underlying asset”); Arthur et al.,
supra note 30, at 581-84 (surveying sixty articles and books and finding that “[t]ime frame,” “[1]evel
of risk,” “[p]Jositive or negative expected return,” “[r]ole of chance versus skill,” “[a]sset purchase,”
“staking . . . money,” “[a] definitive event and outcome,” and “[e]conomic utility” are distinguishing
factors). Sometimes certain distinctions were prevalent in certain periods or settings; sometimes dif-
ferent heuristics were used in the same sentence. See, e.g., FED. TRADE COMM’N, REPORT OF THE
FEDERAL TRADE COMMISSION ON METHODS AND OPERATIONS OF GRAIN EXPORTERS 87 (1922).

361 1t’s also possible that no single principle differentiates investing and gambling. Instead, a mul-
ti-factor test involving two or more of these principles could be used. Nevertheless, a multi-factor test
faces at least two problems. First, there would be no way to know ex ante whether an activity is in-
vesting or gambling. An ex post decisionmaker would be required to adjudicate based on these fac-
tors—creating room for discretion. Second, several of these factors appear to cut both ways. For ex-
ample, as discussed infra, a longer time horizon might seem to indicate that an activity is less likely to
be gambling. But holding a position for a longer time also allows more time for changed circumstanc-
es and therefore could in fact be riskier and indicative of gambling behavior (if high risk wagers are
more likely to be gambling than investing).
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I argue that none of these proposed heuristics can serve as a justification
for the way our current legal regime divides gambling from investing. And
only the last distinction, preexisting versus created risk, can provide a reasona-
ble mechanism for differentiating investing and gambling. I begin to explore
the implications of that distinction in Part IV.**

1. Information-gathering Potential

One distinction that has been drawn between gambling and investing is
based on how much information can be gathered on a subject—the amount of
research you can do on what to do with your money. If lots of research is possi-
ble (regardless of whether one does it), then the financial opportunity is an in-
vestment.**® If not much information can be gathered, or if research is not help-
ful, it’s gambling.*** In short, whether a financial opportunity is an investment or
a wager is simply a matter of how much you can learn about the topic.**

Another way of phrasing this dichotomy is the classic distinction between
luck and skill.**® The more something is dependent on luck, the less infor-
mation you need to be able to optimize your choice. If something is skill-
based, the more information you know about it, the more you can hone or ap-
ply your skills. The information received can be used to model potential out-
comes and better understand which are more likely than others.**’

The examples in Parts I and II show that this distinction doesn’t com-
pletely work.**® This heuristic fits very well with activities traditionally con-
sidered to be investing. After all, the entire securities regulation regime in the
United States is built around disclosure of information to investors.*** More
informed investors make better investment decisions. And many “games of
chance” traditionally considered gambling—Ilike slot machines, roulette, and

362 See infira Part IV.

363 See IRWIN & PETERSON, supra note 141, at 24, 69, 120; OLSON, supra note 40, at 44; CHAN-
CELLOR, supra note 1, at 237 n.* (quoting Walter Wriston, the head of Citicorp, as saying that “infor-
mation about money has become almost as important as money itself”); BLAS & FARCHY, supra note
180, at 316 (calling information “the most valuable resource”); PHILIP E. TETLOCK & DAN GARDNER,
SUPERFORECASTING: THE ART & SCIENCE OF PREDICTION 156 (2015).

364 See BERNSTEIN, supra note 26, at 121 (discussing the relationship between information avail-
ability and risk).

365 GRAHAM, supra note 239, at 18, 35 n.1 (calling an investment something that rests “upon
thorough analysis” and “the study of the facts”); id. at 126 (telling readers to “do[] the research” and
“study[] . . . financial statements”).

366 BANNER, supra note 26, at 31 (describing the difference between trying to “win by chance
alone” versus by “industry”).

367 But see SILVER, supra note 14, at 45-46, 230.

38 See supra notes 1-342 and accompanying text.

3% Onnig H. Dombalagian, Licensing the Word on the Street: The SEC’s Role in Regulating In-
formation, 55 BUFF. L. REV. 1, 1 (2007); cf., e.g., PARTNOY, supra note 351, at 66 (describing how
before the passage of federal securities regulation in the 1930s, less than a third of public companies
published quarterly reports and another third never published any reports).
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lotteries—would continue to be gambling under this rule. The most you can
learn about them is the odds.*”

But some “games of skill,” like blackjack and poker, would be catego-
rized as investing under this rule. This is because gathering information on op-
ponents’ practices and tactics and learning particular strategies to follow allows
for higher rates of success.””' And information-gathering and modeling is key
for professional sports gamblers.*’> More research yields better results—and a
higher payout.®”

So others have proposed a modified version of this distinction: if you ac-
tually do the research, it’s an investment.*”* If you don’t, it’s gambling.*”* Re-
phrased, this question asks if money is used with a subjective expectation of
entertainment. If so, then it’s gambling. If it is used with a subjective intent to
hold or make value, then it’s investing.’’® But again, the distinction fails.
Meme stock promoters do not intend to hold value, and they seem to get a lot
of entertainment out of their own antics.’”’ Yet they are considered investors
under the current regulatory regime.*”® Similarly, professional sports gamblers,
and those who would use sports-related event contracts to hedge, do so with a
subjective intent to hold or make financial value. No luck; they are gamblers.

This second form of the distinction would also be difficult to enforce be-
cause research and entertainment are not mutually exclusive. What if there is
some entertainment value in an investment? Would it cease to be an invest-
ment, and instead be a form of gambling? Or what if you put some research
into placing a bet that was mostly just for fun? How would we determine sub-
jective intent? The difficulties of proof would be endless.

In sum, the opportunity for information-gathering alone does not make
something an investment. Likewise, whether a financial opportunity is under-
taken for entertainment purposes is not a workable manner to distinguish gam-
bling from investing.

370 BERNSTEIN, supra note 26, at 119, 121 (saying that all one needs to know about games of
chance is “that a die has six sides . . . or that a European roulette wheel has 37 slots”).

371 See supra notes 333-336 and accompanying text.

372 See Fask et al., supra note 327, at 67.

373 See supra notes 296-298 and accompanying text.

374 1

375 14

376 Germany at one point tried to implement this distinction for taxing investments and gambling
differently but gave up, finding the test too vague. BANNER, supra note 26, at 298. And courts in the
U.S. have alluded to using this same distinction between participants’ subjective desire for entertain-
ment versus financial gain as a way to distinguish between investment and gambling. See SEC v. SG
Ltd., 265 F.3d 42, 49 (1st Cir. 2001) (mentioning the importance of “whether participants were moti-
vated primarily by a perceived investment opportunity or by the visceral excitement of playing a
game”).

377 See supra notes 253-259 and accompanying text.
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2. Risk Profile

A second way one might separate investments from bets is by looking at a
financial product’s risk profile. A really risky financial product is gambling; a
not-that-risky financial product is an investment.*”® This distinction ultimately
links up to the one just proposed, because there is no way of knowing the risk
of a financial opportunity without research and information.**’

One problem with trying to distinguish investing from gambling based on
this distinction is that there are not known odds for any investment products. In
fact, this is something that, in some sense, makes chance-based casino games
and lotteries less risky than sports gambling, political or sports-based con-
tracts, and any form of investing: it is possible to know with certainty what the
probability is that a particular card will come up or a number will be rolled.
The odds are fixed.

That’s not the case for investing. One can try to distinguish between dif-
ferent types of investments based on their historical performance, but as is
written on nearly every piece of investment promotional material “past per-
formance is no guarantee of future results.” It is true that over the past decades,
stocks have largely gone up.*®' But there’s no certainty that this performance
will continue—definitely not such that can be quantified in sure probabilistic
terms.**? And even safe, low-risk investments, like buying treasuries or putting
money in an FDIC-insured savings account, involve some level of risk.*** Any

37 See, e.g., BANNER, supra note 26, at 301, 285 (stating that one way to draw the line between
gambling and investing “was to consider the degree of risk,” and “only when the risk was larger than
normal . . . should [it] be condemned”); CHANCELLOR, supra note 1, at xiii (noting that there is a
“broad spectrum of risk” with “investment at one end” and “reckless gambling at the other”). For
centuries, this view was present in usury laws. See BRENNER & BRENNER, supra note 26, at 103. To
give someone money and expect repayment with interest was usurious if there was no risk involved,
but if the risk was deemed too large, it was considered gambling. /d.

380 See supra Part 111.B.1.

381 For most of history, stocks were considered a risky gamble. CHANCELLOR, supra note 1, at 5
(stating that Cicero thought this); BANNER, supra note 26, at 282, 284 (stating that stock was seen as
speculation). In an attempt to distinguish between transactions that were acceptable and those that
were too risky and therefore gambling, courts developed the “prudent man” standard. BANNER, supra
note 26, at 288. But this standard proved too inconsistent and vague, so it was eliminated—normalizing
more stockholding. /d. at 288, 292-93. But as recently as 1949, common stocks were opposed by over
90% of the public, with about half reasoning they were “not safe, a gamble.” GRAHAM, supra note
239,at 19 & n.*, 112, 571.

382 See RUBIN & WEISBERG, supra note 260, at 346—47. Furthermore, for many financial prod-
ucts, a product can be split into multiple payment streams or even two or more new financial products
that attempt to demarcate between various levels of risk. SILVER, supra note 14, at 24. This what
happened with mortgage-backed securities and various derivatives related to them that led to the 2007
to 2008 financial crisis. /d.

383 For example, inflation. See Steve Garmhausen, supra note 5.
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reader of history can tell you that banks and governments are both prone to
collapse with a long enough time frame in mind.***

And as shown in the earlier examples, gambling does not always have a
negative expected return, even if it does for most people in most circumstanc-
es. This means that the difference between a positive expected return and a
negative expected return cannot differentiate investing from gambling either.**

3. Time Horizon

Instead of looking at information or risk, maybe time is a better divider.
Under this rubric, putting money in a financial product for the long term would
be investing; short term financial products are gambling.**® Although the U.S.
legal regime doesn’t use this distinction to separate investing from gambling,
an echo of it can be found in higher taxes on short-term capital gains.**” In
some ways, this can be thought of as a penalty on those who gamble in the
stock market.

There are issues with this distinction. The more time that one holds an in-
vestment, the more time there is for something to go wrong. In that sense,
long-term investments can be thought of as involving more risk than short-
term investments—or, if this distinction were applied—bets.*** Also, the long-
er an investment is held, the more conditions might change, which will require
research to be continuously updated.

Similarly, the line-drawing problem inherent to all thresholds rears its
head. Why should stocks held for a year and one day be considered invest-
ments (and taxed less, under current rules), while those held for a year or less
be considered gambles (and taxed more)?*** What changes during that one
day?*” They are exposed to roughly the same risks and require roughly the

3% See Anna Gelpern & Erik F. Gerding, Inside Safe Assets, 33 YALE J. ON REGULS. 363, 366,
377 (2016) (describing safe assets as “legal fictions” and noting that even government-backed “safe
assets” can become risky if governmental capacity to issue money or debt becomes limited); BANNER,
supra note 26, at 281 (quoting a Massachusetts Supreme Judicial Court Justice expressing a similar
sentiment two centuries earlier).

385 Contra BANNER, supra note 26, at 31; FREAKONOMICS RADIO, supra note 297.

386 See BANNER, supra note 26, at 29, 46; BRENNER & BRENNER, supra note 26, at 93; GRAHAM,
supra note 239, at 36, 129, 150, 196; CHANCELLOR, supra note 1, at xi (describing this as Adam
Smith’s and John Maynard Keynes’s view).

3%7 Technically, taxes are not higher on short-term capital gains; these gains are taxed as ordinary
income, whereas long-term capital gains (those held over one year) are taxed at 0%, 15%, or 20%,
with most people paying 15%. Topic No. 409, Capital Gains and Losses, IRS (July 8, 2025), https://
www.irs.gov/taxtopics/tc409 [https://perma.cc/WR7Z-KTDM].

388 See RUBIN & WEISBERG, supra note 260, at 82; GRAHAM, supra note 239, at 31, 282 n.*;
TETLOCK & GARDNER, supra note 363, at 5.

389 Another way to phrase this: why should holding a stock for about 0.3% more time save you
perhaps as much as 20% in taxes?

3% BANNER, supra note 26, at 296-97.
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same amount of effort to monitor. And if the threshold was set significantly
lower—suppose two days, rather than one year—then why should stocks held
for three days be considered investments rather than gambles?

As the examples in Parts I and II show, some forms of what has been la-
beled investing under the current regime—for example, zero-day options—
have a time horizon of mere hours.**! And overall, investors have been holding
stocks for less and less time.**> On the flip side, you can place a bet on who
will win the Premier League, the World Series, or the World Cup months or
even years before it will take place. So the length of a time can’t be an ade-
quate distinction for current or proposed regulation differentiating investing
from gambling.

Another version of this concept might be the idea of settlement dates.
Think about a stock: there is no maturity date. You can hold it as long as you
live, or at least until the company goes bust. That’s not the case for wagers: it’s
impossible to continue holding onto them past when the event takes place.
However, the extensive discussion of commodities markets and event contracts
shows that this distinction also won’t work.*”® Not only that, but there are
many forms of traditional investments that do have a settlement date. Even
something as vanilla as a thirty-year government bond, while it can be traded,
ultimately has a maturity date when the bond is paid off. If settlement dates
were used to differentiate investing from gambling, then bonds—even long-
term bonds—would be considered gambles.

An alternative version of this principle is to once again focus on the intent
of the purchaser. If someone buys a financial product with the intent of holding
it for a long time and benefiting from the earnings it will produce, that person
is an investor. If instead he buys with the intent of selling the product to some-
one else quickly, at a higher price, that person is a gambler.>** This could be
characterized as a distinction between “holding” something and “flipping” it.

But what if someone intended to hold something for a long time, but then
was forced to sell more quickly than expected because of unforeseen personal
circumstances?** Conversely, what if someone intended to speculate, but the
market dropped? One response might be to hold onto the stock for a longer
period, waiting for prices to recover.**® Making the distinction between invest-

31 See supra notes 1-342 and accompanying text.

32 In the 1950s, Americans held common stock on average for six years before trading. SILVER,
supra note 14, at 329. By 1973, this had declined to five years. GRAHAM, supra note 239, at 37. And
by the 2000s, the average had dropped to just six months SILVER, supra note 14, at 329.

393 See infia notes 176-238 and accompanying text.

394 See BANNER, supra note 26, at 31, 171, 290; CHANCELLOR, supra note 1, at xi, 239; GRA-
HAM, supra note 239, at 116, 190-91, 205 (also known as market “timing” or momentum investing).

395 Or just because the market went up more than expected, and she wanted to cash out her gains.
BANNER, supra note 26, at 297.
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ing and gambling based on the duration one intended to hold a financial prod-
uct is therefore nearly impossible in practice.

4. Existence of an Underlying Asset

A fourth way that has frequently been proposed to distinguish investing and
gambling is the existence of an underlying asset—something physical in the real
world.*” No matter how many layers of financial wizardry there are on top of it,
this distinction would posit that, if there is an interest in some sort of income-
generating activity or thing of value at base, then the financial goings-on are ul-
timately investing.>*® If there’s no such interest involved, it’s gambling.

Although seemingly promising, this heuristic ultimately fails to align with
the law as it currently divides gambling from investing. It also can’t serve as a
rule for a revised regulatory approach. This is because it would categorize
nearly all futures transactions, and potentially some stocks, as gambles.

Most typical forms of investment like stocks and bonds are issued by
companies. These businesses (usually) have assets, but they also have, in most
cases, some sort of underlying business or economic activity that does (or
hopes to) generate profits.**” When investors buy stocks or bonds, they look
not only at the assets currently underlying the business, but also its potential
future profits.*”’ Assets only tell part of the story.

Commodity futures are similar to stocks and bonds in that there is some
underlying asset—the commodity that is (or theoretically could be) delivered.

397 See Ofer Eldar & Andrew Verstein, The Enduring Distinction Between Business Entities and
Security Interests, 92 S. CAL. L. REV. 213, 216 (2019); BANNER, supra note 26, at 29; GRAHAM,
supra note 239, at 521-22, 521 n.f}.

398 This concept was previously embodied in American law by the “intent-to-deliver” rule, which
provided that if futures buyers and sellers had the capacity and intent to actually deliver the underlying
commodity at the end of the contract period, then the contract was investment. If no such delivery of
an actual good was intended or possible—if the contract could only be settled by paying the difference
in prices—then the contract was illegal gambling. See Booth v. People, 57 N.E. 798, 800 (Il1. 1900),
aff’d, 184 U.S. 425 (1902); Schneider v. Turner, 22 N.E. 497, 499 (111. 1889); Rumsey v. Berry, 65
Me. 570, 574 (1876). For more on this rule, exchanges’ competition with “bucket shops”—locations
where bets could be made on commodity and stock prices, but no products were ever actually bought
or sold—and exchanges’ eventual success before the Supreme Court, see BANNER, supra note 26, at
79, 91-92, 95-97; BRENNER & BRENNER, supra note 26, at 92; MALLIOS, supra note 207, at 3; and
Bd. of Trade v. Christie Grain & Stock Co., 198 U.S. 236, 250-51 (1905). Although some bucket
shops persisted into at least the 1920s, BANNER, supra note 26, at 102; PARTNOY, supra note 351, at
10-11, eventually, federal regulation pre-empted state law intent-to-deliver rules, allowing exchanges
to create futures on stock market indexes, the weather—and event contracts. See supra notes 66, 176—
238 and accompanying text.

39 See Eric A. Posner & E. Glen Weyl, An FDA for Financial Innovation: Applying the Insurable
Interest Doctrine to Twenty-First-Century Financial Markets, 107 NwW.U. L. REV. 1307, 1319 (2013);
GRAHAM, supra note 239, at xiii.

400 CHANCELLOR, supra note 1, at 329 (quoting Julius Grodinsky of Wharton). Or, in the case of
government debt, the strength of the government’s tax base and taxing power.
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But they are different in that the future value of a futures contract is solely
based on the potential future value of the underlying asset (the commodity).
Commodities on their own do not generate profits. It is only the change in val-
ue of the commodity that will enable futures traders to make money.*"' This is
different from a stock—which, in addition to representing a pool of assets, also
represents systems, employees, and managers that can transform the assets into
something more valuable, for example, goods to sell to make profits (and thus
pay dividends to shareholders, or make interest payments to bondholders).

In short, investments are made not only based on the value of assets, but
also based on projections of what those assets (or what will be done with those
assets) will be worth in the future. For stocks and bonds, a portion of their val-
ue is based on projections of the future value of the business, and another por-
tion is based on the value of the underlying assets. "> Commodity futures take
the first source of value to its extreme: the value of the futures contract is en-
tirely based on projections of future value.*”

Add to this that (1) virtually all commodity futures transactions do not in-
volve the actual exchange of commodities and (2) the quantity of commodity
futures contracts for a given commodity significantly exceeds the actual quan-
tity of that commodity because (3) the vast majority of transactions in the fu-
tures markets are non-hedgers buying and selling contracts from other non-
hedgers.** So most futures transactions do not involve an underlying asset at
all—even those for which the underlying is a physical commodity like copper
or coffee beans.

Thus, a rule that required an underlying asset for something to be consid-
ered an investment would categorize nearly all futures transactions as gam-
bling, except those in which a genuine hedger was involved and product was
delivered. The underlying asset distinction therefore fails to map onto the law
as it is. And given the benefits of many futures markets*** (and the necessity of
non-hedgers to provide liquidity),** I also reject this heuristic as the basis of
any proposed realignment of investing and gambling regulation.

4L THOMSON, supra note 188, at 262 (stating that “derivatives do not produce anything” and that
they do not, by themselves, “create [money]”).

402 GRAHAM, supra note 239, at 364.

403 See BERNSTEIN, supra note 26, at 304. From one viewpoint, stock can be seen as a call option.
Equity holders have de facto ‘sold’ the firm for the face value of the debt (they can strategically de-
fault and thus leave the firm to bondholders for the amount they owe them), but with a call option to
buy it back for the strike price of the debt owed. See STEINHERR, supra note 194, at 18 (and with
thanks to Alexander Reisz).

404 See supra notes 207-208, 234 and accompanying text.

405 See supra notes 176-196 and accompanying text.

406 See supra notes 197-225 and accompanying text. One way to limit non-hedger-to-non-hedger
transactions might be to have hedgers offer legitimate hedging contracts that non-hedgers can bid to
take the other side of. This would still allow non-hedgers to provide liquidity but would eliminate
transactions that don’t involve a legitimate hedging interest. Of course, this would also raise the ques-
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The underlying asset distinction would not only categorize all futures con-
tracts as gambling. It would also call into question whether some stocks with
extremely high price-to-book ratios should likewise be considered wagers.

The price-to-book ratio of a stock compares the total market value of the
stock to the book value of the company—its total assets minus its total liabili-
ties.**” This ratio roughly indicates what portion of the stock’s value is coming
from market participants’ projections of future value, as compared to the value
of the company’s underlying assets.*”® If a company has an extremely high
price-to-book ratio, this suggests that the value of the company’s assets bears
little weight in investors’ assessment of its value.*”” Instead, companies with
high price-to-book ratios are valued almost exclusively based on their future
projected values—essentially, these stocks are futures contracts with no expira-
tion date.*'’

So if a line were drawn that required the existence of an underlying asset
for something to be an investment, then a company in which assets only made up
a sliver of its purported value could easily be categorized as gambling, just like
futures contracts.*!! In some ways, this is appealing, because it would categorize
companies like GameStop at the height of'its frenzy—with a price-to-book ratio
of almost fifty—as a gamble.*'? But it would also categorize other companies as
gambles that may actually have significant future runway—Ilike NVIDIA, which
also had a price-to-book ratio of nearly fifty at several points in 2025.*'?

tion of whether the non-hedgers who purchased such contracts would be allowed to sell them on to
other non-hedgers. If so, we’d be right back where we started.

407 GRAHAM, supra note 239, at 9 & n.*, 122, 200.

408 Id. at 198, 364-65.

409 Id

410 GRAHAM, supra note 239, at 198, 210, 281-82 (arguing that the more dependent a stock’s val-
uation becomes on “anticipations of the future . . . the more vulnerable it becomes to possible miscal-
culation and serious error” and the more its value will “depend on the changing moods . . . of the stock
market”).

411 Cf GRAHAM, supra note 239, at 567 (arguing that companies with high price-to-book ratios
are “practically the same as if [they] had no book value at all”’). Graham was complaining that IBM’s
price-to-book ratio was seven. /d. The price-to-book value of the S&P 500 just reached an all-time
high of over five. Torsten Slek, Price-to-Book Ratio for the S&P 500 at All-Time Highs, APOLLO
ACAD. (Jan. 6,2025), https://www.apolloacademy.com/price-to-book-ratio-for-the-sp-500-at-all-time-
highs/ [https://perma.cc/2LTT-5SWMT].

412 See GameStop Price to Book Ratio 2010-2025, MACROTRENDS, https://www.macrotrends.net/
stocks/charts/GME/gamestop/price-book [https://perma.cc/3E2D-424W]. One can ask how many of
the GameStop investors had bought the stock because of the value of the underlying assets of the
business, and how many had bought solely because they believed the stock price would go up—Ilike a
futures product. See id.

413 See NVIDIA Price to Book Ratio 2010-2025, MACROTRENDS, https://www.macrotrends.net/
stocks/charts/NVDA/nvidia/price-book [https://perma.cc/SUTU-E86H].
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5. Extant Risk

A final potential distinction between gambling and investing is the pres-
ence or absence of pre-existing risk. This distinction says that if there is a pre-
existing risk in the world, and someone is being paid to take on that risk, then
the taking on of that risk is investing. On the other hand, if an artificial risk is
created just for the purpose of putting money down, then putting down money
on that created risk is gambling.*'*

This distinction takes us to the heart of what corporate law and financial
regulation is all about. Since their inception, these bodies of law have had at
their core the reallocation of risk.

Businesses, even the simplest, ultimately center on making future projec-
tions.*'” If I squeeze lemons, mix their juice with sugar and water in the right
proportions, and sit outside my house with a sign, enough people will come by
to purchase my lemonade and pay enough money for it that [ will be able to
buy more lemons and sugar—and take home some spending money. But since
humans cannot predict the future, these projections will always be, to some
degree, inaccurate. The certainty that we will fail to correctly predict the future
with 100% accuracy is the core risk of every business.

For this reason, businesses seek others to whom they can reallocate their
risk.*'® Every form of investment has this feature at its base: the sharing of risk
between business owners and business investors. I project that opening another
lemonade stand in a different neighborhood will be profitable, but there is a
risk that the future will not unfold the way I predict. Instead of potentially los-
ing all the money in my piggy bank if my projection is wrong, I find others
who will give me money. I either sell them a share of my lemonade stand busi-
ness,*!” or the right to their money back with more money.*'®

414 BANNER, supra note 26, at47, 51 (making this distinction); CHANCELLOR, supra note 1, at xii,
xiii n.* (same); WILLIAM N. GOETZMANN, MONEY CHANGES EVERYTHING: HOW FINANCE MADE
CIVILIZATION POSSIBLE 258 (2016) (same); LAMBERT, supra note 46, at 144 (same); CHANCELLOR,
supra note 1, at xii n.1, 190 (attributing this view to economist Henry C. Emery); BRENNER & BREN-
NER, supra note 26, at 102 (attributing this view to the economist Irving Fisher); MALLIOS, supra note
207, at 17 (attributing this view to the economist Irving Fisher); see also Framework, supra note 30,
at 350 (arguing the same); cf. KalshiEX LLC v. Commodity Futures Trading Comm’n, No. 1:23-cv-
03257,2024 WL 4164694, at *10 (D.D.C. Sep. 12, 2024), dismissed, No. 24-5205, 2025 WL 1349979
(D.C. Cir. May 7, 2025) (holding the same).

415 Cf. GOETZMANN, supra note 414, at 40 (describing the Drehem tablet from the third millenni-
um BCE—potentially the world’s oldest business plan—which “demonstrates that the basic tools for
imagining, quantifying, and ultimately valuing a future business enterprise” cannot be effectively used
“without the imperative to forecast the future in concrete, numerical terms”).

416 Cf. THOMSON, supra note 188, at 18 (recounting an ancient Babylonian form of financing that
“looks remarkably like an option contract, designed to cope with the danger of bandit attacks on trad-
ing caravans”).

417 Equity.

418 Debt (principal + interest).
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Either way, what they have bought is risk: the risk that my new lemonade
stand fails, which is ultimately the risk that my (and their) shared predictions
about the future were wrong. But now, if we’re wrong, it won’t hit each of us
as hard as it would if all of our money was on the line.

Viewed through this lens, futures contracts don’t seem that different from
other forms of investment. They allow businesses to transfer the risk of incor-
rect predictions about the future to investors. Whereas debt and equity transfer
that risk at a general, company-wide level, futures contracts allow businesses
to transfer the risk that specific future projections the company made will be
inaccurate.*"” Maybe in my business plan I predicted that lemons will cost me
$100 a month, but there is a risk [ am wrong about that projection and lemon
prices will rise. I can transfer that risk to a non-hedger who believes the oppo-
site, that lemon prices will fall.*** The only difference between debt and equity
investors and derivatives investors is that sometimes derivatives investors in-
vest because their predictions about the future are the opposite of what the
company is predicting.**! Debt and equity investors are always long; deriva-
tives investors can be short.**

The fact that some derivatives investors’ predictions—and therefore inter-
ests—don’t align with those of the companies in which they invest is part of
what has brought some derivatives investors such ill-repute.** But just like
investors whose predictions about the future align with the business’s, these
investors allow businesses to reallocate risk to others that are willing to bear
them. ***

Businesses make predictions about the future because they must do so to
succeed. The risks they make predictions about are those that inherently exist
in the world. Businesses do not create additional risks—artificial risks—
beyond what is necessary for their business to succeed. And they certainly
don’t create these artificial risks to sell to others. Businesses that sell artificial

419 See supra notes 176-227 and accompanying text.

420 Id

21y

422 Technically, shorting a stock is a futures contract, because it involves selling a stock you don’t
have and then buying it back in the future. And just like other futures contracts, there can be more
shorts than actual shares that exist in the world. See, e.g., John McCrank, How Were More Than 100%
of GameStop’s Shares Shorted?, REUTERS (Feb. 18, 2021), https://www.reuters.com/article/business/
how-were-more-than-100-of-gamestops-shares-shorted-idUSKBN2AI2DC/ [https:/perma.cc/X8EX-
HAA3].

423 For example, those who used derivatives to bet against America’s housing market during the
financial crisis made lots of money, but were criticized for profiting off others’ misfortune. See gener-
ally LEWIS, supra note 353.

424 See supra notes 176-227 and accompanying text.
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risks to others—games***—and allow others to buy those risks are casinos, and
those risks are wagers.

The difference between investing and gambling ultimately lies in whether
the risk being sold is artificial or extant—whether buying and selling the fi-
nancial product allows a business to transfer real-world, existing risk. Apply-
ing this distinction to both financial and gambling products available today
may lead to some surprising results. Under this principle, it’s easy to see that
lotteries and casino “games of chance,” like roulette and slot machines, would
be gambling. Similarly, casino “games of skill” like poker—although they in-
volve making predictions about the future based on more than just known
probabilities***—do not reallocate businesses’ real-world risks. So they are
gambling. In addition, most cryptocurrencies, especially “meme” coins, do not
reallocate a business’s real-world risk.*’ They therefore are also gambling.

But, as demonstrated above, political and sports-related contracts plausi-
bly do allow some businesses to reallocate real-world risk.*** So if this heuris-
tic is correct, then political and sports-related event contracts are not gambling.
They are arguably investing, just like other derivatives, stocks, and bonds.**’

IV. BETTING ON EVERYTHING

“We’re very important . . . . [We’re] doing God s work. »430

425 One question that arises is: if a sport or game is being played solely so others can bet on it,
does it then become gambling? See, e.g., Scott Horner, Super Bowl LIX Pits Peyton vs Eli Manning in
Field Goal Kicking Battle, INDIANAPOLIS STAR (Feb. 9, 2025), https://www.indystar.com/story/
sports/nfl/colts/2025/02/05/peyton-eli-manning-to-try-field-goals-in-kick-of-destiny-3-fanduel-
sportsbook/78223086007/ [https://perma.cc/LISW-VMEFY]. I believe so. Most sports, even profes-
sional sports that are heavily bet on now, would continue to be played (and were played for decades, if
not centuries) without anyone legally betting on them. However, some sports do appear more inti-
mately tied to gambling than others (e.g., horseracing). For a further discussion of what may make
something a sport, see MITCHELL N. BERMAN & RICHARD D. FRIEDMAN, THE JURISPRUDENCE OF
SPORT: SPORTS AND GAMES AS LEGAL SYSTEMS 9-22 (2021).

426 For example, predictions about what other players will do and the strategies they are using. In
this sense, they are very similar to cryptocurrencies, where the main way to make money depends on
predicting what other people think about the coin or token and how that will affect their behavior.

427 The exception to this would be initial coin offerings (ICOs) that involve funding real business-
es that provide goods or services in the real world and therefore incur real-world risk. But it seems
likely that these sorts of offerings are really just stock offerings by a different name.

428 See supra notes 111, 320-326 and accompanying text.

429 What we call things matters. See generally GEORGE LAKOFF & MARK JOHNSON, METAPHORS
WE LIVE BY (1980). There is some research to suggest that when people are told they are gambling,
they are less risk-adverse than when they are told they are investing—even when engaging in the same
activities with the same odds. Cary Deck, Jungmin Lee & Javier Reyes, Investing Versus Gambling:
Experimental Evidence of Multi-Domain Risk Attitudes, 21 APPLIED ECON. LETTERS 19, 21-23
(2014). So one benefit of potentially categorizing sports betting as a form of investing may be that
people might take less risks.

4301 ]oyd Blankfein, Goldman Sachs Chairman & CEO, 20062018, quoted in John Arlidge, I'm
Doing ‘God’s Work.” Meet Mr. Goldman Sachs, SUNDAY TIMES (Nov. 8, 2009), https://www.thetimes.
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“I'd rather be a bookie than a goddamn poet. 431

As discussed above, businesses make predictions about the future. They
know there is a risk that those predictions could be wrong. This leads business-
es to reallocate those risks to others. Yet this begs at least two normative ques-
tions. First, what risks should businesses be allowed to transfer to others—to
hedge? In other words, which markets should we allow?**

Second, I’ve argued that if no one is transferring some extant risk, then
the market is clearly a gambling market. But how many businesses transferring
risk—hedgers—should we require before we allow a market to form? Because
once a market forms, hedgers can not only sell risk to non-hedgers; non-
hedgers can also re-sell that risk to each other. So in a given market, what is
the proper proportion of hedgers to non-hedgers?*** Is a market with only a
handful of hedgers and a slew of speculators still truly a marketplace, or is it a
casino?**

These two questions are related. If you believe a risk is not very socially
or economically meaningful, you might want to require more hedgers in the
market for it to be permitted. How many (and which) businesses are transfer-
ring extant risk—and what risks they are purporting to transfer—might also
matter to you in terms of whether you think a given market should be allowed.
This could be on a business-by-business, sector-by-sector, or product-by-
product basis.**

com/travel/advice/im-doing-gods-work-meet-mr-goldman-sachs-zflqc78gqs8 [https://perma.cc/Y398-
ASLT]. Note the date. Andrew Clark, Goldman Sachs Pays Off Bailout Bill, THE GUARDIAN (July 23,
2009), https://www.theguardian.com/business/2009/jul/23/goldman-sachs-repays-government [https://
perma.cc/FG5U-YECE].

431 Sherman Kent, Yale history professor, quoted in TETLOCK & GARDNER, supra note 363, at 57.
Kent left a faculty position at Yale to work in the intelligence community at the Office of National
Estimates, an “extraordinarily influential bureau whose job was to draw on all information available to
the CIA, synthesize it, and forecast anything and everything” necessary for national security purposes.
Id. at 53-54.

432 There is a substantial literature on this. See generally the extensive work of Kimberly Krawiec
(discussing eggs, organs, surrogacy, prostitution, etc.); MICHAEL J. SANDEL, WHAT MONEY CAN’T
BUY: THE MORAL LIMITS OF MARKETS (2012). This question also comes up in insurance. See gener-
ally Susan Lorde Martin, Betting on the Lives of Strangers: Life Settlements, STOLI, and Securitiza-
tion, 13 U. PA.J. BUS. L. 173 (2010) (discussing stranger-oriented life insurance policies).

433 Relatedly, it is mostly large companies that possess the resources and sophistication to realisti-
cally forecast the likelihood of various risks and therefore be able to hedge appropriately. Most small
producers and users do not have this capacity or the resources to adequately make these sorts of fore-
casts. So even if they think they are hedging, these small players actually may not be—they might just
be doing slightly more informed gambling.

434 And should we somehow require market-makers—exchanges—to prove that some portion of
those in the market are genuine hedgers in order for it to be treated as a means of investment, rather
than gambling? Furthermore, what if the proportion of hedgers to non-hedgers changes dramatically,
or if few owners of a stock are holding it for its long-term value?

435 A further implication of allowing a market to form concerns federalism. With modern tech-
nology’s capacity to connect nearly anyone around the world with anyone else, any market we allow
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Furthermore, allowing a market in which a risk is re-allocated might en-
courage more of that type of risk-taking. So another way to rephrase these
questions is to ask: which markets do we want to discourage, by not allowing
people to re-allocate risk through the use of a legitimized framework? Again,
there might be certain products or categories where we don’t want to allow the
reallocation of risk because of moral qualms or questionable social utility. **°
We need ethical criteria to inform which markets we allow to form.

For example, you might think that the risks involved in world food pro-
duction are more important or more socially valuable than the risk that bars
near Fenway Park might close if the Red Sox have a bad season. If so, you might
want to allow a market for major commodity producers to transfer some of their
risks to others, even if there (arguably) might be a greater absolute number of
establishments that could be genuine hedgers in the rely-on-the-Red Sox-to-
make-the-playoffs market. Or you might not think you (or the government)
should be determining which and how valuable various business risks are.

Whatever beliefs you hold about these issues, this article does not purport
to draw lines or answer these questions. Its first goal is simple: whether you
think they should be regulated as investments or gambles, many event con-
tracts—especially sports and politics-related ones—and many financial prod-
ucts—like weather futures—should likely be placed in the same category.
They are both mechanisms that do allow a handful of businesses to transfer
some sort of extant risk, but the markets are dominated by non-hedgers.*” To
treat them differently is intellectually dishonest and impedes asking how best
to regulate them.

The second goal of this article is to highlight that for whatever markets
we allow, the skill needed for success is prediction. *** The better an investor is
at predicting the future, the more money she will make. And this skill can be
applied across any sort of market that involves taking on real-world, extant

to form will quickly become a national, if not international one. This means that it will be easy for
federal legislators to find jurisdiction over most new markets under the current expansive reading of
the interstate Commerce Clause, supplanting state regulators. Cf., e.g., 15 U.S.C. §§ 3051-3060
(Horseracing Integrity and Safety Act, federalizing the regulation of horse racing). This implicates a
number of questions about democratic accountability and what level of government is best positioned
to address these issues. It also raises the question of the extent to which states should be able to pro-
hibit or limit certain types of markets based on policy preferences.

436 See, e.g., Aaron Nelsen, Plasma Donation Is a Bloody Business at the Border, TEX. MONTHLY
(July 2023), https://www.texasmonthly.com/news-politics/mexicans-plasma-donations-border/ [https://
perma.cc/T6GQ-3ZAV]. These qualms could include fears of corruption, undue influence, or over-
whelming market manipulation.

437 Perhaps one way to resolve this issue is for the CFTC to require DCMs to show a certain per-
centage or proportion of hedgers in a marketplace before (or within some set time period after) a new
contract is listed.

438 See generally DUKE, supra note 334; TETLOCK & GARDNER, supra note 363; SILVER, supra
note 14; ELLENBERG, supra note 340.
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risk. It doesn’t matter—from a prediction perspective—if that risk is whether a
company will succeed or fail or if a team will win or lose a game.

Ultimately then, we are all bookies. None of us is doing God’s work.
Whether you are a jersey-wearing NFL fan betting on the Super Bowl, or a
suit- (or vest-) wearing private equity associate making a recommendation on a
company to buy, the core skill is the same.**

This point yields two important implications. One concerns the structure
of markets. The second relates to how we should regulate them.

One way to be better at prediction is through thorough analysis of the past
and present. Using that information can allow for modeling what the future
might hold.** This means that those with the best data and algorithms will of-
ten be those with the best predictions.**! That’s why financial firms are hiring

439 Means, morals, and methods are three false historical distinctions between gambling and in-
vesting. The means-based distinction centers on the classist perception that the poor are degenerate
gamblers while the wealthy “speculate.” BRENNER & BRENNER, supra note 26, at 141. The moral
distinction posits that gambling is addictive, immoral, and unproductive, while investing is not addic-
tive and necessarily improves society, and is therefore moral (except, in times of crisis, where inves-
tors who cause crashes are called gamblers). BANNER, supra note 26, at 2. The method-based distinc-
tion sees the difference between gambling and investing as the difference between superstition and
science—between scouting and Sabermetrics. The discussion supra shows that all three of these di-
chotomies fail. BRENNER & BRENNER, supra note 26, at 2.

449 But see generally TALEB, supra note 342 (arguing that rare, unexpected events dominate life,
making it difficult to make predictions based on the past).

441 Which is why “alternative data” is so important to the success of many funds—and gives them
a massive advantage over individual retail investors. This “alternative data” includes, among other
sources: (1) data that companies and funds can afford to purchase from data brokers that individuals
can’t afford, (2) data that companies and funds can collect that individuals don’t have the capacity to
collect, and (3) data that comes from the combination of (1), (2), and/or public, accessible data sources
that companies and funds aggregate and use to create models through analyses that individuals don’t
have the skills to compute. Cf. Zsolt Katona, Marcus O. Painter, Panos N. Patatoukas & Jean Zeng,
On the Capital Market Consequences of Big Data: Evidence from Outer Space, 60 J. FIN. QUANTITA-
TIVE ANALYSIS 551, 551 (2025) (examining the use of satellite images of big box store parking lots to
estimate sales data). All three of these forms of alternative data are public in that they do not originate
inside the companies they relate to and/or have not been shared by insiders (presumably), so trading
on such information does not constitute insider trading. But even if this data is not material non-public
information, these data sources are out of reach for individual investors due to cost or capacity. They
are “public” to a select few, but non-public to the general public. I therefore call these sorts of infor-
mation “public, non-public information.” The rise, use, and importance of this public, non-public
information decreases the value of information disclosed by publicly traded companies in SEC-
required filings. It also calls into question whether requiring private market investors to receive infor-
mation similar to what is found in public company filings—as required to comply with various rule-
based exemptions from registering offerings—is really worthwhile. Cf. SEC v. Ralston Purina Co.,
346 U.S. 119, 125 (1953) (requiring investors to be sophisticated and have access to information for a
private offering to be valid); 17 C.F.R. § 230.506(b)(2)(ii) (2025) (building off the requirements of
Ralston Purina); 17 C.F.R. § 230.502(b) (2025) (same). This further calls into question why the major
distinction in securities regulation is between public and private companies, and whether we would be
better off with a regulatory apparatus that distinguishes based on the characteristics of the investor
(which we already have to some extent), see infia note 435, rather than a particular characteristic of
the company (SEC registered-securities offerings and/or trading on a national exchange).
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computer science graduates at rates approaching tech companies. *** What this
also means is that those with these superior tools and skills will apply them
across all potential markets. That’s why hedge funds are getting into sports
gambling.** For machines, modeling how past price data might predict future
stock prices is no different from doing the same thing with pitching data for an
MLB player.***

What this also means is that all markets are becoming more and more simi-
lar. They all involve a spectrum of participants, but these participants can be
broadly grouped into two categories: those with sophisticated tools and models,
and those without.**> Those with the best data and algorithms will make better
predictions, and therefore more money, than those with weaker tools.**® But for
the most part, everyone with models and machines will beat everyone without
these tools, every time, in any market, anywhere in the world.*’

42 Isabelle Bousquette, Why the Coolest Job in Tech Might Actually Be in a Bank, WALL ST. J.
(Dec. 9,2024), https://www.wsj.com/articles/why-the-coolest-job-in-tech-might-actually-be-in-a-bank-
274330c5 [https://perma.cc/L449-G8GS].

43 Nicholas Megaw, How Susquehanna’s Jeff Yass Mastered the Options Game, FIN. TIMES
(Oct. 21, 2024), https://www.ft.com/content/88ba9e42-09c2-480a-8b21-43051707£84d [https://perma.
cc/KESF-P56W] (stating that the hedge fund has publicly announced plans to become a “powerhouse
in sports gambling” because it “‘combine[s] several of the same features . . . [as] options”); see also
Samanth Subramanian, Inside the Companies That Set Sports Gambling Odds, BLOOMBERG (Oct. 11,
2024), https://www.bloomberg.com/news/features/2024-10-11/sports-gambling-odds-are-set-by-these-
little-known-companies [https://perma.cc/7AKS-HF9J] (describing the use of data and models by
these companies).

444 Or the weather. Devika Krishna Kumar & Lauren Rosenthal, Hedge Funds Paying Up to $1
Million for Weather Modelers, BLOOMBERG (Mar. 11, 2025), https://www.bloomberg.com/news/
articles/2025-03-11/hedge-funds-paying-up-to-1-million-for-weather-modeling-experts [https://perma.
cc/W4ZD-G458]. Might those weather modelers’ skills be put to better use? Scott Dance, Some
Weather Models Predicted the Texas Flood. Why Did the Official Forecast Miss It?, WASH. POST
(July 9, 2025), https://www.washingtonpost.com/weather/2025/07/09/texas-floodsweather-model-
forecasts/ [https://perma.cc/6Y6ON-UVMT].

45 This means that the monolithic “reasonable investor” is a misnomer that needs to be discarded.
Cf. Sue S. Guan, Securities Fraud and the Market for Individual Stocks 30-31, 36-40 (Santa Clara
Univ. Legal Stud., Working Paper No. 4979274, 2025); Tom C.W. Lin, Reasonable Investor(s), 95
B.U.L.REV. 461,461 (2015). This has significant implications for the concept of materiality, which
is based on this legal fiction. If there is no uniform reasonable investor, which facts “significantly
alter[] the ‘total mix’ of information,” TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976),
will vary from investor to investor, based on each investor’s strategy.

446 | am primarily referring to quant funds and high frequency trading, although the lines between
various types of investment strategies are increasingly blurred and many funds use multiple strategies.
See generally GREGORY ZUCKERMAN, THE MAN WHO SOLVED THE MARKET: HOW JIM SIMONS
LAUNCHED THE QUANT REVOLUTION (2021); DONALD MACKENZIE, TRADING AT THE SPEED OF
LIGHT: HOW ULTRAFAST ALGORITHMS ARE TRANSFORMING FINANCIAL MARKETS (2021); SCOTT
PATTERSON, DARK POOLS: THE RISE OF THE MACHINE TRADERS AND THE RIGGING OF THE U.S.
STOCK MARKET (2013); SCOTT PATTERSON, THE QUANTS: HOW A NEW BREED OF MATH WIZZES
CONQUERED WALL STREET AND NEARLY DESTROYED IT (2010).

47 The global nature of this phenomenon has been playing out in India, where over a quarter of
the country’s nearly billion-and-a-half population still lives on less than $3.65 per day. WORLD BANK,
POVERTY & EQUITY BRIEF: INDIA 1 (2025), https://documents1.worldbank.org/curated/en/099722
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For example, a retail markets participant might open three apps on his
phone: Robinhood to buy NVIDIA options, Kalshi to purchase an event con-
tract on who will be the next Pope, and FanDuel to wager on the NBA Finals.
What he probably does not know is that the same quantitative hedge fund,
Susquehanna, could be using its vastly superior data and algorithms to calcu-
late that all three bets he’s made are almost certainly incorrect, and take the
other side of the trade in all three markets.***

It is this aspect of the markets that makes them fee/ like a casino. Across
all three markets, the average retail market participant will have a negative
expected value outcome. Without access to reams of data, sophisticated algo-

104222534584/pdf/IDU-25f34333-d3a3-44ae-8268-86830e3bcSas.pdf [https:/perma.cc/Q69U-VW67].
In 2019, fewer than a million retail investors traded options; by 2024, 4.5 million were trading. Chi-
ranjivi Chakraborty, Why India’s Giant Options Market Poses a Danger to Financial Stability,
BLOOMBERG (Oct. 3, 2024), https://www.bloomberg.com/news/articles/2025-07-07/jane-street-and-
sebi-why-india-s-regulator-is-cracking-down-on-options-trading [https://perma.cc/WXM6-FR7E].
During this same period, overall trading activity via electronic order books increased by nearly 75%,
WORLD FED’N OF EXCHS., FY 2024 MARKET HIGHLIGHTS 4 (2024), with trading on one particular
option contract on a major Indian stock index increasing from 2.3 trillion trades to 46.2 trillion trades
during that same period. Compare WORLD FED’N OF EXCHS., WFE DERIVATIVES REPORT 2020, 19
(2020), with WORLD FED’N OF EXCHS., FY 2024 MARKET HIGHLIGHTS 4 (2024) (both showing data
for the NIFTY 75 units size contract). Contracts cost as little as $0.12 to buy, and margin allowed for
positions of five times invested capital. Chakraborty, supra. India’s securities regulator responded by
nearly tripling the minimum trading amount, see Jayshree P. Upadhyay, India Tightens Rules for
Booming Equity Derivatives Market, REUTERS (Oct. 1,2024), https://www.reuters.com/world/india/
india-tightens-rules-derivatives-trading-2024-10-01/ [https://perma.cc/GLC6-TIWE], given that 93%
of retail investors had lost money. Chakraborty, supra. Who was on the other side of these trades?
American quant funds such as Millennium and Jane Street, whose public court battle over poached
employees revealed that one of these firms made $1 billion in profit in 2023 alone from trading op-
tions in India. Chris Dolmetsch, Jane Street-Millennium Trade Secrets Fight Ends in Settlement,
BLOOMBERG (Dec. 6, 2024), https://www.bloomberg.com/news/articles/2024-12-05/jane-street-
millennium-settle-india-options-trade-secrets-case [https://perma.cc/JJX5-S379]. A similar pattern
appears to be playing out in Taiwan. Betty Hou, Ex-JPMorgan Analyst Builds a 51%-a-Year Quant
Powerhouse in Taiwan, BLOOMBERG (May 21, 2025), https://www.bloomberg.com/news/features/
2025-05-21/ex-jp-morgan-analyst-is-behind-taiwan-quant-trading-powerhouse-with-51-returns
[https://perma.cc/AML3-NPVZ] (noting that “retail investors make up the bulk of trading activity . . .
creat[ing] ample money-making opportunities for quant traders”); see also Christian Dass, Quant
Traders That Dominate US Options Market Move in on Europe, BLOOMBERG (June 1, 2025), https://
www.bloomberg.com/news/articles/2025-06-01/quant-traders-that-dominate-us-options-market-move-
in-on-europe [https:/perma.cc/8AKB-YQQ3] (but noting that “Europe lacks the abundant retail de-
mand that drives a robust . . . options market in the US”).

448 See Lydia Beyoud, Susquehanna’s New Trading Desk Bets on Events from Bitcoin to Taylor
Swift, BLOOMBERG (Apr. 3, 2024), https://www.bloomberg.com/news/articles/2024-04-03/susquehanna-
starts-trading-desk-for-event-contracts-on-kalshi [https://perma.cc/9ZAK-MZNY] (explaining that
Susquehanna is a market maker for Kalshi, “which has recently raised its trading limits to attract
hedge funds and other large investors”); Bradley Saacks, Sports Betting Is the Next Frontier for Wall
Street’s Smartest Quants to Conquer, BUS. INSIDER (Oct. 29, 2024), https://www.businessinsider.
com/quant-trading-susquehanna-sports-betting-2024-10 [https://perma.cc/W3TB-AK9P] (reporting
that Susquehanna has built out a sports gambling unit and quoting a gambling company executive who
stated that “the portion of the gambling market growing the quickest was from institutions” who see it
as “an uncorrelated, high-volatility asset class”).
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rithms, and the know-how to put the two together, we are gamblers, wagering
against the house—hedge funds, banks, and corporations with immense re-
sources. Dumb money versus smart money; we are bound to lose by a country
mile.*” Faced with this farce, the rational response for retail markets partici-
pants is to treat everything like gambling.**"

* %k %k

If everyone is betting on everything, the casino needs new rules. If mar-
kets really are converging and structured as just described, then this trend has
two significant implications for regulation: one deregulatory, and one calling
for increased regulation.

On the one hand, this market convergence phenomenon calls into ques-
tion whether we need separate regulators for different markets. If it’s true that
all markets are coming together and beginning to resemble each other, it might
make more sense to have a single regulator across them all—especially given
that the participants are largely the same and engaging in similar tactics.*"
This is a somewhat deregulatory suggestion. But it does not mean that the size
of a combined regulator should be smaller than those currently in existence. If
anything, it should grow to match the astronomical growth of financial prod-
ucts that are available and being traded.**

449 And we are. Katherine Doherty & Carmen Arroyo, Citadel Securities Posts Record $3.4 Bil-
lion Quarterly Revenue, BLOOMBERG (May 27, 2025), https://www.bloomberg.com/news/articles/
2025-05-27/citadel-securities-mints-3-4-billion-in-record-first-quarter [https://perma.cc/4VGT-HEGG]
(stating that Citadel made $9.7 billion in net trading revenue in 2024 and is “responsible for handling
more than a third of all US retail stock trades” and that its competitor, Jane Street, made $20.5 billion
during the same period).

49 Orto: (1) try to engage in algorithmic trading of their own, Bernard Goyder, At 10 AM, Stock Op-
tions Soar as Retail Traders Unleash New Bots, BLOOMBERG (May 31, 2025), https://www.bloomberg.
com/news/articles/2025-05-3 1/at-10-am-stock-options-soar-as-retail-traders-unleash-new-bots [https://
perma.cc/7URU-XNZV], or (2) to try to make money in novel markets from which algorithmic trad-
ers are absent—such as buying and selling collectibles. Katherine Hamilton, GameStop Swings to
Profit, Sales of Collectibles Up 54%, WALL ST. J. (June 10, 2025), https://www.wsj.com/business/
retail/gamestop-swings-to-profit-sales-of-collectibles-up-54-d517f2ac [https://perma.cc/L5JM-2TFM]
(describing the large increase in purchase of various collectibles); see also Kadet, supra note 7 (dis-
cussing alternative markets retail investors are trying to trade in).

41 Cf. Hazen, supra note 27, at 1029 (suggesting that futures and capital markets are “so inter-
twined” that “chaos” might result if the SEC and CFTC were not coordinated or combined). But see Paul
G. Mahoney, The Exchange as Regulator, 83 VA.L.REV. 1453, 1456 (1997) (arguing that a “system of
competing markets should do a better job of furthering investor welfare than a system in which a regula-
tor creates and enforces uniform rules”). Alternatively, the role of the Financial Stability Oversight
Council (FSOC)—of which the CFTC and the SEC are both members—should be expanded to better
coordinate and harmonize across various market regulators. See 12 U.S.C. § 5322(a)(2)(E) (2018) (re-
quiring FSOC to “facilitate . . . coordination among the member agencies . . . regarding . . . rulemaking,
. .. reporting requirements, and enforcement actions™).

452 The two major regulators combined only have about 5,500 employees—to police markets worth
hundreds of #rillions of dollars. Douglas Gillison & Chris Prentice, US SEC Buyouts Hit Legal, Invest-
ment Divisions Hardest, Data Shows, REUTERS (May 16, 2025), https://www.reuters.com/business/
world-at-work/secs-legal-investment-markets-divisions-cut-up- 19-staff-after-buyout-program-2025-
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But on the other hand, if the market structure that all markets have con-
verged on feels similar to a casino, then this also has striking implications for
how we regulate the “everything market.” It means that investor protections for
retail and other unsophisticated investors should be bolstered, and our ap-
proach should be modified.

For the most part, regulators in the United States have sought to protect
retail investors by making sure that the markets are working fairly, not by lim-
iting investors’ participation.** But if they are frequently trading against par-
ties with tools and capacities that far outstrip their own—and are therefore
likely to lose—then perhaps regulators should set caps on how much retail in-
vestors can invest in certain types of financial products.** For our own good,

05-15/ [https://perma.cc/R2N3-NHZR] (noting a headcount of about 4,800 employees at the SEC);
Nicola M. White & Lydia Beyoud, CFTC Fires Some Employees in Latest Government Job Termina-
tions, BLOOMBERG (Feb. 20, 2025), https://www.bloomberg.com/news/articles/2025-02-20/cftc-fires-
some-employees-in-latest-government-job-terminations [https://perma.cc/FGD5-YEG6] (noting a
headcount of less than 750 employees at the CFTC).

453 Except for investing in private companies, which requires one to be an “accredited investor.”
See infra note 454. No such “accredited gambler” status is required to visit a casino, despite the fact
that both activities are seen as financially risky and prone to losses. As this point attempts to illustrate,
the legal regimes that govern both gambling and investing could be improved by borrowing concepts
and regulatory strategies from each other.

434 But cf: Mahoney, supra note 284, at 740 (arguing that “[r]estricting investors’ freedom in or-
der to mitigate the consequences of their irrational choices should be a policy of last resort”). Howev-
er, we already have these limits for individuals who wish to invest in private companies but are not
accredited investors for certain types of private offerings. See, e.g., 15 U.S.C. § 77¢(b)(1) & 17 C.F.R.
§ 230.251(d)(2)(1)(C) (2024) (stating the rules for Regulation A offerings and limiting investors to
10% of their annual income or net worth); 15 U.S.C. § 77d(a)(6) & 17 C.F.R. § 227.100(a)(2) (simi-
larly limiting the amount investors may invest in Regulation Crowdfunding offerings to a percentage
of their annual income or net worth). Many of these companies are truly gambles. See Dave Michaels,
The Shortcut That Allows Risky Startups to Raise Billions from Rookie Investors, WALL ST. J. (June
10, 2024), https://www.wsj.com/business/entrepreneurship/the-shortcut-that-allows-risky-startups-to-
raise-billions-from-rookie-investors-70509a25 [https://perma.cc/ZL3Y-2SMF]; ¢f. Joan MacLeod
Heminway, What Is a Security in the Crowdfunding Era?, 7 OH. STATE ENTREPRENEURIAL BUS. L.J.
335,359 (2012). Why not make this limitation more widespread for other investments? Alternatively,
why not allow investors to prove their ability to invest in these sorts of products through passing some
sort of accreditation test. See Letter from SEC Small Bus. Cap. Formation Advisory Comm. on Rec-
ommendations Regarding “Accredited Investor” Definition, to Gary Gensler, Chair, SEC (May 1,
2024) (suggesting both of these approaches). This would at least put investors on equal footing with
financial industry employees, who can become accredited investors by passing certain industry exams.
See 17 C.F.R. § 230.501(a)(10); Accredited Investors—Updated Investor Bulletin, SEC (Apr. 14,
2021), https://www.investor.gov/introduction-investing/general-resources/news-alerts/alerts-
bulletins/investor-bulletins/updated-3 [https://perma.cc/KE94-G548]. Only employees of FINRA-
member firms can currently take such exams. See Series 7—General Securities Representative Exam,
FINRA, https://www.finra.org/registration-exams-ce/qualification-exams/series7 [https://perma.cc/
WS8HU-F9H6]; Series 82—Private Securities Offerings Representative Exam, FINRA, https://
www.finra.org/registration-exams-ce/qualification-exams/series82 [https://perma.cc/27ZN-QS96].
But the rule is written in such a way that another exam could be created that fits the rule’s criteria
while also being open to those outside of the financial services industry—or even existing exams or
degrees could be added to the list. Ultimately, it is not whether a stock is public or private, but the
amount a person invests and the level of risk that matters. This is true across all financial products.
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the law might place limits on how much we can wager on all the things we bet
on: stocks, bonds, derivatives, who will win the Presidency or the Super
Bowl.** Accepting this implication means calling for stronger regulation.**®

Some may have a problem with this. A preeminent American jurist cer-
tainly would. He saw that “in a modern market . . . . [p]eople will endeavor to
forecast the future, and to make agreements according to their prophecy.”*’
This sort of behavior is simply “the self-adjustment of society to the proba-
ble.”**® No matter that:

[TThe success of the strong induces imitation by the weak, and that in-
competent persons bring themselves to ruin by undertaking to specu-
late in their turn. . . . [These] natural evolutions of a complex society
are to be touched only with a very cautious hand[.] . . . [L]aws to stop
its being are harmful and vain.”**’

I reject Holmes’s social Darwinism.*® Care for others, and for ourselves,
sometimes means imposing limits. The real world involves real risk, risk that
can ruin us.*®' Life is not a game. The odds are not known. In that, there is un-
certainty. But that uncertainty is also freedom—and the beauty of possibility.

435 Some might question why these limits should be placed on gambling consumption when we
do not place limits on other forms of consumption that people do for enjoyment. But gambling is
different from other forms of consumption in that its entire goal is to make money. No one sits down
at the poker table intending to lose her bankroll. This distinguishes gambling from, for example, mod-
el-aircraft building. The more a hobby has a goal of making money, the less it is a hobby, and the
more it becomes a business—a “side hustle.” The tax code reflects this. See 26 C.F.R. § 1.183-2(b)(9)
(2024) (hobby activities).

436 Cf- Hazen, supra note 27, at 989 (suggesting more checks on “investor suitability” in deriva-
tives markets).

47 Bd. of Trade. v. Christie Grain & Stock Co., 198 U.S. 236, 247 (1905) (Holmes, J.).

458 Id.

49 Id. at 247-48.

460 Cf Buck v. Bell, 274 U.S. 200, 207 (1927) (Holmes, J.) (advocating for eugenics and stating
that “[t]hree generations of imbeciles are enough”).

461 Individuals are not isolated. They are part of broader systems of support and care: families,
friends, and communities. Thus, “individual systemic risk” exists: the risk that one individual suffers
financial failure can bleed into tens, if not hundreds, of lives—especially in small communities. The
more a person is involved in a community, owns or supports local businesses, and otherwise contrib-
utes to the place she lives, the more risk there is if that one person suffers financial setbacks. Cf. JOHN
DONNE, DEVOTIONS UPON EMERGENT OCCASIONS 108—09 (1959 ed. 1624) (“No man is an island.”).
If we have international standards for banks to determine how much risk they can take on, see LEBOR,
supra note 281, at 24041 (2013) (describing Basel I, I, and I11), why not similar metrics for individ-
uals?
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APPENDIX **?
Rationale Underinclusive Overinclusive
because . . . because . . .
No pricing No event contacts—whether defined as gambling or investing—
utility have pricing utility.
E.g., Neither weather futures nor sports wagers set the price for
some market good.
No hedging Some investing has no hedg- | Some gambling has hedging utili-
utility ing utility. ty.
E.g., Commodity producers E.g., Mattress Mac; bars near
using their own insider data to | Fenway Park; election-related
speculate on top of any hedg- | political event contracts that
ing. hedge against adverse policy
changes by a new administration.
Opaque infor- | Some investing relies on Some gambling uses non-opaque

mation sources

opaque information sources.
E.g., Roaring Kitty, Meme
Stocks.

information sources.

E.g., Hedge funds using sports
analytics to place bets; Poly-
market “whale” commissioning
his own election polls.

Market manip-
ulation con-
cerns

All investing involves con-
cerns about market manipula-
tion.

E.g., insider trading, account-
ing fraud, commodity corners.

Some penalties for illicit gam-
bling are as or more severe than
those in investing.

E.g., “Shoeless” Joe Jackson and
other athletes banned for life
from sports.

Retail investor
harm

Some forms of investing in-
volve retail investor harm.
E.g., Robinhood suicide; day
trading addictions; negative
expected value of trading in-
dividual stocks and deriva-
tives for the average retail
investor.

Some forms of gambling may be
less harmful for retail partici-
pants.

E.g., easier to understand what
you are betting on as compared to
complex financial products; po-
tentially fewer relevant factors to
consider than for investing.

462 Using “investing” and “gambling” as currently defined, with “investing” encompassing trad-
ing in securities and derivatives, and “gambling” defined as sports and political event contracts and

sports betting.
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