A DEFICIT OF TRUST: ASSESSING
CONGRESSIONAL INSIDER
TRADING REFORMS

Abstract: It is an open secret that members of Congress make abnormally
large returns trading on the stock market, oftentimes making trades with clear
conflicts of interest. Although some reforms have taken place—mnamely the
STOCK Act of 2012—more comprehensive, bipartisan reforms are currently un-
der consideration in Congress. Though not a panacea for corruption or activity
that visibly violates the public’s trust in democratic institutions, putting re-
strictions on what elected officials can do in financial markets is a critical step
toward governmental accountability. The ETHICS Act, that lawmakers originally
proposed in 2024 (and reintroduced in 2025), has been viewed by some as a step
forward—or at least in the right direction. This Note analyzes the effectiveness of
the proposed ETHICS Act by assessing the values underlying congressional in-
sider trading reforms and the real-world cases such an Act is supposed to help
address. The Note concludes by proposing a cooling-off period between authoriz-
ing sales of allowed investments and the actual sales. It also recommends making
insider trading charges against members of Congress easier to prosecute.

INTRODUCTION

On February 12, 2020, the Dow Jones Industrial Average, the NASDAQ
Composite, and the S&P 500 closed the day with record highs.! Bernie Sand-
ers had won the New Hampshire primary the day before, and Google searches
rising in popularity for the prior week were focused on the ninety-second
Academy Awards and a ridiculous broomstick balancing challenge falsely be-
lieved to have been endorsed by NASA.? The novel coronavirus outbreak in
Wuhan, China, that had only been officially named COVID-19 by the World
Health Organization a day before, showed slowing infection numbers in the

! Zacks Equity Research, Stock Market News for Feb 13, 2020, NASDAQ (Feb. 13, 2020),
www.nasdaq.com/articles/stock-market-news-for-feb-13-2020-2020-02-13 [perma.cc/LMC5-NZQ9].

2 Rising Search Topics in the United States from 2/6/2020 to 2/13/2020, GOOGLE TRENDS, https://
trends.google.com/trends/explore?date=2020-02-06%202020-02-13&geo=US [perma.cc/KM46-HSV7];
Jonathan Martin & Alexander Burns, Bernie Sanders Scores Narrow Victory in New Hampshire Pri-
mary, N.Y. TIMES, www.nytimes.com/2020/02/1 1/us/politics/bernie-sanders-new-hampshire-primary.
html [perma.cc/3W7U-3WFL] (Nov. 3, 2020); Beatrice Dupuy, NASA Takes on the #Broomstick
Challenge, AP NEWS (Feb. 11,2020), apnews.com/article/8453730948 [perma.cc/YP3U-BN28]. The
#broomstick challenge perpetuated the idea that a special gravitational phenomenon allowed brooms
to balance on their own one day a year. Dupuy, supra.
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latest reports from China.? The United States had fewer than twenty cases of
COVID-19, and recent fourth quarter earnings had come back higher than an-
ticipated.*

That same day, Senator Richard Burr from North Carolina instructed his
broker to purchase nearly $1.2 million in treasury funds, representing seventy-
six percent of his portfolio.> As an investigating FBI agent later explained,
treasury funds are investments that are generally seen as a hedge against reces-
sion.® The very next day, February 13,2020, the Senator called up his broker at
8:54 a.m. and sold off $1.6 million worth of stock.” Later that morning at 11:32
a.m., Senator Burr also called his brother-in-law, Gerald Fauth, who then also
sold off up to $280,000 of his stock holdings at 11:35 a.m.® In a subsequent

3 Zacks Equity Research, supra note 1; Richard Pérez-Pefia, How the Coronavirus Numbers
Changed So Sharply, N.Y. TIMES (Feb. 13, 2020), www.nytimes.com/2020/02/13/world/asia/
coronavirus-numbers-explain.html?searchResultPosition=18 [perma.cc/SWNY-22GD]; Andrew Jo-
seph & STAT, Disease Caused by the Novel Coronavirus Officially Has a Name: COVID-19, SCI.
AM. (Feb. 11,2020), www.scientificamerican.com/article/disease-caused-by-the-novel-coronavirus-
officially-has-a-name-covid-19/ [perma.cc/FOUS-5KER].

4 CDC Museum COVID-19 Timeline, CDC: DAVID J. SENCER CDC MUSEUM: IN ASS’N WITH THE
SMITHSONIAN INST., https://www.cdc.gov/museum/timeline/covid19.html [perma.cc/9P59-T5MQ];
Zacks Equity Research, supra note 1.

5 Robert Faturechi, Sen. Burr Cited COVID When He Dumped Shares Ahead of Stock Market
Crash, According to FBI Records, PROPUBLICA (Sep. 7, 2022), www.propublica.org/article/burr-
stocks-shares-covid-crash [perma.cc/HSHU-BJ64]; Christina Wilkie, Unsealed FBI Docs Reveal a
Flurry of Calls and Stock Trades by Sen. Burrin Early 2020, CNBC (Sep. 6, 2022), www.cnbc.com/
2022/09/06/unsealed-tbi-docs-reveal-a-flurry-of-calls-amid-burrs-stock-trades.html [perma.cc/QS8K-
H5KG].

¢ Wilkie, supra note 5.

"Kate Kelly, S.E.C. Inquiry into Former Senator’s Stock Sales Is Closed Without Charges, N.Y.
TIMES (Jan. 6, 2023), www.nytimes.com/2023/01/06/us/politics/burr-sec-inquiry-closed.html [per-
ma.cc/R46H-SU8D]; see Declaration of Nancy A. Brown at 3, SEC v. Fauth, No. 21-mc-00787
(S.D.N.Y. Oct. 22, 2021) (laying out the series of events surrounding the trades as told by Nancy
Brown, a lawyer for the Securities and Exchange Commission (SEC)). The February 13th sale meant
that Senator Burr’s “portfolio went from approximately 83% in equities to approximately 3% in equi-
ties.” Wilkie, supra note 5. Of the stocks sold on February 13, the Burr family sold “as much as
$150,000 in two hotel chains”—stocks certain to plunge because of the pandemic. Shane Goldmacher,
Kelly Loeffler and Richard Burr Were Briefed on Coronavirus. Then They Sold Stocks. What Now?,
N.Y. TIMES, www.nytimes.com/2020/03/20/us/politics/kelly-loeffler-richard-burr-insider-trading.html
[perma.cc/32LS-WHWM] (May 14, 2020). In fact, Senator Burr had also sold “nearly $110,000 in
stock” on January 31, two days after he had received a confidential briefing from the Trump admin-
istration. Wilkie, supra note 5.

8 Kelly, supra note 7; Declaration of Nancy A. Brown, supra note 7, at 3—4; Robert Faturechi &
Derek Willis, On the Same Day Sen. Richard Burr Dumped Stock, So Did His Brother-in-Law. Then
the Market Crashed., PROPUBLICA (May 6, 2020), www.propublica.org/article/burr-family-stock
[perma.cc/7VIB-897K] [hereinafter On the Same Day]. Though Fauth’s lawyer denied any coordina-
tion between Fauth and Burr, ProPublica’s reporting showed that Fauth was not a regular trader on the
stock market, implying that his one day sell-off and the communication between Senator Burr and
Fauth were out of the ordinary for him. See Faturechi, supra note 5 (pointing out the possibly coordi-
nated nature of their stock sell off); Robert Faturechi & Derek Willis, Senator Dumped up to $1.7
Million of Stock After Reassuring Public About Coronavirus Preparedness, PROPUBLICA (Mar. 19,
2020), www.propublica.org/article/senator-dumped-up-to-1-7-million-of-stock-after-reassuring-public-
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FBI investigation, a witness described Fauth’s demeanor that morning as
“breathless.”® When his broker asked why he was making these very out-of-
the-ordinary trades, Fauth indicated that he had special knowledge and, most
importantly, that he knew a senator. '

Over the next sixty days, the U.S. and world economies collapsed.!! The
U.S. stock market collapsed—losing more than 30% of its value.'? In March
2020, the unemployment rate increased by 0.9%, its largest month-to-month in-
crease since 1975.13 In April, it increased by a staggering 10.3%, the largest
month-to-month rise since the Bureau of Labor Statistics began publishing un-
employment rates in 1948.'* Against the backdrop of this unfolding human and
economic disaster, Senator Burr’s well-timed trades saved him a loss of $87,000
and earned, according to some reporting, a profit of $164,000.'> Burr’s brother-
in-law, Gerald Fauth, also avoided between $37,000 and $118,000 in losses. '

about-coronavirus-preparedness [perma.cc/XH2B-NGKQ] (noting that Senator Burr’s transactions
that day were his largest in at least the last fourteen months); see also Robert Faturechi, Burr’s Broth-
er-in-Law Called Stock Broker, One Minute After Getting Off Phone with Senator, PROPUBLICA (Oct.
28, 2021), www.propublica.org/article/burrs-brother-in-law-called-stock-broker-one-minute-after-
getting-off-phone-with-senator [perma.cc/KN37-JUHT] (noting the suspicious circumstances of
Fauth’s trades).

% Faturechi, supra note 5. Fascinatingly, later that same day at 4:34 p.m., Senator Burr logged into
his brokerage account from an IP address registered to Gerald Fauth’s wife Mary’s home in Virginia.
Declaration of Nancy A. Brown, supra note 7, at 4.

10 Faturechi, supra note 5.

11 See Anneken Tappe, Record 20.5 Million American Jobs Lost in April. Unemployment Rate
Soars to 14.7%, CNN Bus. (May 8, 2020), www.cnn.com/2020/05/08/economy/april-jobs-report-
2020-coronavirus/index.html [perma.cc/MD3C-P3DG] (describing the state of the American econo-
my); INT’L MONETARY FUND, WORLD ECONOMIC OUTLOOK: THE GREAT LOCKDOWN, at xiv (2020),
www.imf.org/-/media/files/publications/weo/2020/april/english/text.pdf [perma.cc/X4FW-R859]
(explaining the extent of the economic crisis); see also Laura Rodini, What Was the COVID-19 Stock
Market Crash of 2020? Causes & Effects, THE STREET, www.thestreet.com/dictionary/covid-19-
stock-market-crash-0f-2020 [perma.cc/8Q2F-7G4P] (Nov. 10, 2022) (describing the crash as ushering
in an era of “fear and volatility”). The World Bank succinctly noted in their retrospective that the
pandemic “triggered the largest global economic crisis seen in more than a century.” WORLD BANK
GRP., WORLD DEVELOPMENT REPORT 2022: FINANCE FOR AN EQUITABLE RECOVERY 25 (2022),
documents1.worldbank.org/curated/en/408661644986413472/pdf/World-Development-Report-
2022-Finance-for-an-Equitable-Recovery.pdf [perma.cc/4XFN-YVGY]. It is also important not to
forget the over one million deaths and the uncountable human harm the pandemic caused in quantifying
the economic crash and describing those who may have profited from it. See Mortality Analyses, JOHNS
HOPKINS UNIV. & MED. CORONAVIRUS RES. CTR. (Mar. 16,2023), coronavirus.jhu.edu/data/mortality
[perma.cc/3T9V-BIPS] (publishing a report on deaths during the pandemic).

12 Rodini, supra note 11.

13 BUREAU OF LAB. STATS., U.S. DEP’T OF LAB. 20-0521, THE EMPLOYMENT SITUATION—
MARCH 2020, at 2 (2020).

14 BUREAU OF LAB. STATS., U.S. DEP’T OF LAB. 20-0815, THE EMPLOYMENT SITUATION—
APRIL 2020, at 2 (2020).

15 Hannah Rabinowitz & Holmes Lybrand, Burr Avoided Tens of Thousands in Losses with ‘Well-
timed’ Stock Sales in Beginning of the Pandemic, CNN (Sep. 6, 2022), www.cnn.com/2022/09/06/
politics/richard-burr-stock-sales/index.html [perma.cc/VML4-N335].

16 On the Same Day, supra note 8.
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Though Senator Burr had assured Americans in a February 7th op-ed that
the country was ready to face the pandemic, he had been receiving daily brief-
ings on the true extent of the pandemic since January in his position as the
Chairman of the Senate Intelligence Committee.'” According to some reporting,
these briefings focused on the struggle of other nations to adequately deal with
their outbreaks of COVID-19.!® Near the end of February, Senator Burr even
began signaling to donors the true severity of the pandemic at a private event.'”

When news of his trades and those of others in Congress became known
publicly, widespread and bipartisan outrage followed.?’ Diverse political types
such as Congresswoman Alexandria Ocasio-Cortez and Fox News personality
Tucker Carlson derided the sales and called for Senator Burr’s immediate res-
ignation.?! Two investigations—one by the Securities and Exchange Commis-

17 Lamar Alexander & Richard Burr, Opinion, Coronavirus Prevention Steps the U.S. Govern-
ment Is Taking to Protect You, FOX NEWS (Feb. 7, 2020), www.foxnews.com/opinion/coronavirus-
prevention-steps-the-u-s-government-is-taking-to-protect-you-sen-alexander-and-sen-burr?fbclid=Iw
AR2R3votXPASebZSvTg48Q1wB2igDto9 30MFP8igawuSj _OgSY1ftuWO_HI [perma.cc/2DAC-
PDMQ)]; see Mark Hosenball, U.S. Spy Agencies Monitor Coronavirus Spread, Concerns About In-
dia: Sources, REUTERS (Feb. 28, 2020), www.reuters.com/article/us-china-health-usa-intelligence/u-s-
spy-agencies-monitor-coronavirus-spread-concerns-about-india-sources-idUSKCN20L37R/ [perma.
cc/WC2D-PF5R] (describing the briefings provided to Senator Burr).

18 See Hosenball, supra note 17 (reporting on Senator Burr’s confidential COVID-19 briefings);
see also Eric Lipton & Nicholas Fandos, Senator Richard Burr Sold a Fortune in Stocks as G.O.P.
Played Down Coronavirus Threat, N.Y. TIMES, www.nytimes.com/2020/03/19/us/politics/richard-
burr-stocks-sold-coronavirus.html [perma.cc/C7CA-29QX] (May 14, 2020) (relating how Senator
Dianne Feinstein, also a member of the Senate Intelligence Committee, sold major stock holdings
around the same time). Interestingly, Lipton and Fandos noted that this mirrored a previous time when
Senator Burr “acted decisively to shield his assets from financial turmoil” after hearing in 2009 that a
company was having trouble moving money from a bank. Lipton & Fandos, supra. There, Senator
Burr “called his wife and instructed her to withdraw as much cash as possible from their own accounts
out of fear there would be a run on funds.” /d.

19 Caitlin Oprysko & Kyle Cheney, Recording Shows Senate Intel Chair Warned of Coronavirus
Disruption in Private Weeks Ahead of Time, POLITICO (Mar. 19, 2020), www.politico.com/news/
2020/03/19/senate-intel-chair-warned-of-coronavirus-disruption-in-private-137407 [perma.cc/TR84-
4ZKG]. Burr told this small gathering at the Capitol Hill Club in D.C. about the extent of the pandem-
ic, describing it as “much more aggressive in its transmission than anything that we have seen in re-
cent history” and stating that it was “probably more akin to the 1918 pandemic.” Tim Mak, Weeks
Before Virus Panic, Intelligence Chairman Privately Raised Alarm, Sold Stocks, NPR (Mar. 19,
2020), www.npr.org/2020/03/19/818192535/burr-recording-sparks-questions-about-private-comments-
on-covid-19 [perma.cc/6QPW-LPPA]. As reporting from NPR also noted, at the time Senator Burr
provided his closed-doors warning, there were only fifteen currently reported COVID-19 cases in the
United States, and President Trump was tweeting that the pandemic was “going to disappear. One
day, it’s like a miracle. It will disappear.” /d.

20 Abigail Tracy, Anger Builds in Congress Over Richard Burr’s Coronavirus Stock Trade, VAN-
ITY FAIR (Apr. 2, 2020), www.vanityfair.com/news/2020/04/congress-coronavirus-richard-burr-stock-
trades?srsltid=AfmBOopl ASEHBLmk{8YVUvOb2JuxY 57jqnztSpuRrs4aDmkwL,_CQBY'S [perma.
cc/XWQ9-YU4U].

21 Alexandria Ocasio-Cortez (@AOC), X (Mar. 19, 2020, 5:57 PM), x.com/aoc/status/12407
59241847308293?s=12 [perma.cc/84RG-FGBC]; see Fox News, Tucker Says Sen. Burr Must Explain
81.6 Million Stock Sale or Resign, YOUTUBE (Mar. 19, 2020), www.youtube.com/watch?v=q9csqO
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sion (SEC) and one by the Department of Justice—followed.?? Both, however,
ended before Senator Burr was ever formally charged.?

Currently, members of Congress are not restricted from trading stocks—
though they can face legal liability for insider trading like any other trader on the
stock market.** Insider trading, put most simply, is the purchase or sale of stocks
on the basis of material, non-public information known to the trader. To prevail
on an insider trading charge, the government must show that a challenged trade
occurred because of that non-public information.?® This may be a challenging
bar to surmount, as it can be hard to sufficiently prove what information induced
a trader—whether a member of Congress or not—to make which trade.?’

f4Ktc [perma.cc/9DCI-ZN69] (deriding the sale as a “moral crime”); Jane Coaston, Tucker Carlson
Demands a Republican Senator Either Explain His Stock Sell-off or Resign, VOX (Mar. 20, 2020),
www.vox.com/2020/3/20/21188074/tucker-carlson-richard-burr-stock-sale-coronavirus [perma.cc/
8SDT-SHYR]. Representative Ocasio-Cortez even retweeted a clip of Tucker Carlson’s segment on
Senator Burr’s stock sale with eye emojis after Carlson’s segment aired, clearly showing agreement.
Alexandria Ocasio-Cortez (@AOC), X (Mar. 19, 2020, 10:08 PM), x.com/AOC/status/124082257
3954412545 [perma.cc/JWS9-6BIU].

22 Nicholas Fandos & Katie Benner, Justice Dept. Ends Stock Trade Inquiry into Richard Burr
Without Charges, N.Y. TIMES (Jan. 19,2021), www.nytimes.com/2021/01/19/us/politics/richard-burr-
stock-trades-investigation.html [perma.cc/2PLA-HW7E]; Kelly, supra note 7.

2 Fandos & Benner, supra note 22; Kelly, supra note 7; Sarah Wire, Justice Department Seized
Sen. Burr’s Phone Over ‘Well-timed Stock Sales,” L.A. TIMES, www.latimes.com/politics/story/2022-
09-06/justice-department-seized-senators-phone-over-well-timed-stock-sales [perma.cc/S7TF-7S79]
(Sep. 7,2022). As reporting noted, an “SEC spokesperson said . . . that the agency doesn’t comment”
on the closing of investigations. Ex-Sen. Burr: SEC Probe into Trading Over with ‘No Action,” AP
NEWS (Jan. 6, 2023), apnews.com/article/politics-us-securities-and-exchange-commission-richard-
burr-winston-salem-north-carolina-9ff89ef514d62080d098b78d1986cb0d [perma.cc/YB7X-F64V].
The SEC attempted to force Fauth to provide testimony against Senator Burr, even though Fauth re-
fused to provide it. /d.

24 See Sung Hui Kim, The Last Temptation of Congress: Legislator Insider Trading and the Fi-
duciary Norm Against Corruption, 98 CORN. L. REV. 845, 847-50 (2013) (describing congressional
insider trading restrictions enacted as of 2013).

2 William K.S. Wang, Stock Market Insider Trading: Victims, Violators and Remedies—
Including an Analogy to Fraud in the Sale of a Used Car with a Generic Defect,45 VILL. L. REV. 27,
27 (2000).

26 See Kim, supra note 24, at 857 (explaining insider trading law mechanics).

27 See Spencer K. Schneider, Money, Power, and Radical Honesty: A Look at Members of Con-
gress’ Use of Information for Financial Gain, 14 J. BUS. ENTREPRENEURSHIP & L. 295, 302-03
(2021) (explaining the challenge of proving an insider trading violation). As Schneider notes, “A
successful prosecution for insider trading must show that the individual charged knew of information
that would affect the price of a security and then acted on that information in either the purchase or
sale of that security.” Id. A suspect simply has to “claim that the trade was made based on public in-
formation” to defeat the allegation. /d. at 303. Notably, scholars like Sung Hui Kim push back against
this contention, noting that “the required mens rea for liability—scienter—is not difficult to establish.”
Kim, supra note 24, at 856. Kim, nonetheless, admits that “[t]he defendant can, of course, argue that
the trade in question was made for reasons unrelated to the information in question.” /d. at 857. For
reference, scienter requires that the “defendant knew that the information was material and nonpublic
or recklessly disregarded facts that would indicate that the information . . . was material and nonpub-
lic.” Id. at 856. Criminal prosecutions, however, require that the defendant “willfully” acted. /d.
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Though Senator Burr did admit that the sale was influenced by his fear
that the pandemic would affect the economy, he claimed that he made the
trades because of widely available news articles and not the private briefings
he had received from the Senate Intelligence Committee.?® Though it is unclear
why charges were not brought against Senator Burr, it was likely because there
was not enough to link the trades and any non-public information he may have
had.? Without an explicit admission of some kind, any prosecution against
Senator Burr would be challenging.*

Nonetheless, it is clear that the existing insider trading frameworks did
not lead to a reprimand for Senator Burr.*! Nor did they affect the other mem-
bers of Congress who also made questionable trades during the pandemic and
who were subsequently investigated but never charged.*? Although this case
raises questions about the efficacy of the current insider trading regulations
governing members of Congress, this case also highlights broader problems.>*
Regardless of whether Senator Burr or others had the requisite scienter to trig-
ger liability through the current legislation governing congressional insider
trading, the mere image of impropriety created by such trades may be its own
harm.** Confidence that representatives in a democratic government prioritize

28 Faturechi, supra note 5. Senator Burr also mentioned that Bernie Sander’s victory in the New
Hampshire primary the night before influenced some of his decision. /d.

2 Fandos & Benner, supra note 22. Though neither Nicholas Fandos nor Katie Benner directly
stated the political influence at work in dropping the case, they generally noted the particularly sensi-
tive nature of Senator Burr’s case for the government, describing it as a part of a “remarkable and
painful period for the Senate.” Id.

30 See Kim, supra note 24, at 856 (articulating the requirements for insider trading); Barry Tem-
kin & Mitchell S. Markarian, Is Senator Burr Guilty of Insider Trading Under the STOCK Act?,N.Y.
L.J. (July 20, 2020), www.law.com/newyorklawjournal/2020/07/20/is-senator-burr-guilty-of-insider-
trading-under-the-stock-act/?slreturn=20250120160011 [perma.cc/JU25-LNBM] (highlighting the
burdens of proof and the challenge of meeting them in this case). In Senator Burr’s case, the fact that
Fauth refused to provide testimony (citing his “health””) meant that “critical” evidence about what was
said in that phone call could not be used to press charges. Ex-Sen. Burr: SEC Probe into Trading Over
with ‘No Action,’ supra note 23.

31 See Fandos & Benner, supra note 22 (explaining how prosecutors dropped their investigation
of Burr).

32 Daniel Strauss, ‘Unfair Advantage’: Concerns US Politicians Are Using Coronavirus Briefings
to Make Stock Decisions, THE GUARDIAN (Apr. 13, 2020), www.theguardian.com/world/2020/apr/13/
unfair-advantage-concerns-us-lawmakers-are-using-coronavirus-briefings-to-make-stock-decisions
[perma.cc/B3JS-B7SK]; Katie Benner & Nicholas Fandos, Justice Dept. Ends Inquiry Into 3 Sena-
tors’ Stock Trades, N.Y. TIMES (May 26, 2020), www.nytimes.com/2020/05/26/us/politics/senators-
stock-trades-investigation.html?action=click&module=Latest&pgtype=Homepage [perma.cc/CS9Z-
ZKFE].

33 See Kelly, supra note 7 (highlighting the lack of repercussions for Senator Burr); Danielle
Caputo, Delaney Marsco & Kedric Payne, The STOCK Act: The Failed Effort to Stop Insider Trading in
Congress, CAMPAIGN LEGAL CTR. (Feb. 18, 2022), campaignlegal.org/update/stock-act-failed-effort-
stop-insider-trading-congress [perma.cc/GS2G-6UAZ] (noting the concerns regarding reforming this
area of the law, including transparency, oversight, and prioritizing the interests of the public at large).

34 See The Editorial Board, Opinion, Members of Congress Should Not Be Trading Stocks, Ever,
N.Y. TIMES (Feb. 18, 2022), www.nytimes.com/2022/02/18/opinion/congress-stock-trading-ban.html
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the public interest ahead of their personal gains is essential to maintaining a
healthy democracy.?® With Americans becoming increasingly critical of how
their democracy functions, buttressing the integrity of their representatives and
their institutions is paramount.*

The failure of existing safeguards, that have yet to lead to any successful
prosecution, to address this case or any others is a challenge that the proposed
Ending Trading and Holdings in Congressional Stocks (ETHICS) Act is sup-
posed to remedy.*’ Part I of this Note begins by tracing the history and preva-

[perma.cc/JY7A-5K45] (describing a crisis of faith in the government fueled by stock trading scandals
in Congress); see also Lyndon Ward, A Traded Away Democracy, HARV. POL. REV. (May 11,2022),
harvardpolitics.com/congressional-stock-trading/ [perma.cc/ED3D-DE2J] (advocating for dispensing
with congressional stock trading altogether).

35 See CASSANDRA EMMONS & JORDAN SHIPLEY, INT’L FOUND. FOR ELECTORAL SYS., TRUST
AND REMUNERATION FOR ELECTED REPRESENTATIVES: A VICIOUS OR VIRTUOUS CYCLE? 1-2
(2024), www.ifes.org/sites/default/files/2024-08/Trust%20and%20Remuneration%20for%20Elected
%?20Representatives.pdf [perma.cc/L9Y7-5FE8] (highlighting the close bond between trust in demo-
cratic representatives and trust in democracy). A large majority of Americans agree that our national
democratic institutions are on a shaky footing. Jeffrey M. Jones, Americans Trust Local Government
Most, Congress Least, GALLUP (Oct. 13,2023), news.gallup.com/poll/512651/americans-trust-local-
government-congress-least.aspx [perma.cc/V39F-2RHE]. Although there is disagreement among
political scientists, and among American citizens, as to what it means to be a representative, the idea
that they should be in politics for more than just their own gain is widespread. See HANNA FENICHEL
PITKIN, THE CONCEPT OF REPRESENTATION 2 (1967) (describing the slippery and multifaceted con-
cept of representation); KATHY GOLDSCHMIDT & BRADLEY JOSEPH SINKAUS, CONG. MGMT.
FOUND., JOB DESCRIPTION FOR A MEMBER OF CONGRESS 3, 5 (2018), www.congressfoundation.
org/s/cmf-member-job-description.pdf [perma.cc/BRE6-RIS8] (noting that there is no job description
for members of Congress, but proposing that the key responsibilities are representation, legislation,
oversight, management, politics, collaboration, and leadership). Allowing private gain may create
detrimental feedback loops, because, as Sung Hui Kim also noted, allowing members of Congress to
“pursue private gain” in their governmental roles incentivizes decision-making that “advance[s] their
own financial interests without regard to the interests of the public.” Kim, supra note 24, at 900.

36 Compare RICHARD WIKE ET AL., PEW RSCH. CTR., REPRESENTATIVE DEMOCRACY REMAINS
A POPULAR IDEAL, BUT PEOPLE AROUND THE WORLD ARE CRITICAL OF HOW IT’S WORKING 5455
(Feb. 28, 2024) https://www.pewresearch.org/global/2024/02/28/representative-democracy-remains-a-
popular-ideal-but-people-around-the-world-are-critical-of-how-its-working/ [perma.cc/QLT6-S4NR]
(establishing the existing state of trust between the citizens and government of the United States), with
EMMONS & SHIPLEY, supra note 35, at 1 (explaining how trust in democratic institutions is a building
block of successful democracy).

37 See Joe Nocera, ‘Stop Trading’ Act for Congress Isn’t Stopping Much Trading, BLOOMBERG
NEWS (Dec. 4,2020), www.bloomberg.com/opinion/articles/2020-12-04/-stop-trading-act-for-congress-
isn-t-stopping-much-trading [perma.cc/3LLV-V2ZN] (explaining the lack of prosecutions for insider
trading in Congress under the STOCK Act); Deirdre Walsh, Bipartisan Senate Group Pushes Ban on
Lawmaker Stock Trading, NPR (July 10,2024), www.npr.org/2024/07/10/g-s1-8989/bipartisan-stock-
trading-ban [perma.cc/Q8PQ-9F55] (describing how the STOCK Act extended insider trading liabil-
ity, but focused more on transparency issues, whereas the new ETHICS Act proposes a ban on trad-
ing). Although the lack of convictions could be because every member of Congress is extremely up-
right, it is more likely a result of the challenging intent standard and a lack of political will. See Sana
Mesiya, Student Contribution, Failures of the STOCK Act and the Future of Congressional Insider
Trading Reform, 58 AM. CRIM. L. REV. 92, 97 (2021) (articulating the lack of application of the
STOCK Act and current safeguards).
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lence of insider trading in Congress, as well as the Stop Trading on Congres-
sional Knowledge (STOCK) and ETHICS Acts, two legislative attempts to
solve this issue.®® In Part II, this Note discusses the essential provisions of the
STOCK Act and the ETHICS Act.** In Part I11, this Note analyzes the efficacy
of the provisions proposed by the ETHICS Act.*

I. CONGRESSIONAL TRADING ON THE STOCK MARKET

Section A of this Part begins by addressing stock market trading by mem-
bers of Congress.*! Section B provides an overview of insider trading law and
insider trading law in the congressional context.** Section C describes the
STOCK Act.* Section D details the proposed ETHICS Act.**

A. Congressional Conflicts of Interest

Members of Congress trade stocks that relate to or directly overlap with
their work on their committee assignments—Iike that by Senator Burr—on a
surprisingly regular basis.* According to a 2021 New York Times report, nearly
one hundred members of the House took part in trades that were directly or
incidentally related to their work on Capitol Hill over a three-year period.*®

Most notably, one Congressman sold shares in Boeing before the release
of a damaging report on Boeing commercial airplane crashes, while another
purchased shares in a pharmaceutical company that was presently under inves-
tigation by a committee of which the Congressman was a member.*’ Yet an-

38 See infira notes 41-158 and accompanying text (discussing insider trading and the STOCK and
ETHICS Acts).

39 See infira notes 159-224 and accompanying text (establishing the scholarly discourse on the
STOCK and ETHICS Acts).

40 See infra notes 225-285 and accompanying text (analyzing the scholarly discussion of the
ETHICS Act and considering further improvements).

41 See infra notes 45-67 and accompanying text.

42 See infra notes 68—116 and accompanying text.

43 See infia notes 117-136 and accompanying text.

44 See infra notes 137-158 and accompanying text.

4 See Kate Kelly, Adam Playford & Alicia Parlapiano, Stock Trades Reported by Nearly a Fifth
of Congress Show Possible Conflicts, N.Y. TIMES (Sep. 13, 2022), www.nytimes.com/interactive/
2022/09/13/us/politics/congress-stock-trading-investigation.html [perma.cc/WIFT-C8ST] (showcas-
ing a snapshot of conflicts of interest discoverable in public records in the early 2020s). One particu-
larly damning paragraph in the report notes that “[m]ore than a third of the members of the Senate
Committee on Environment and Public Works reported either buying or selling stocks like the oil-
field services company Schlumberger, the chemical company DuPont or the manufacturer Illinois
Tool Works.” Id.

4 Id. Of course, the report deals entirely with self-reported stock trades that were disclosed,
meaning that the true number of conflict trades may be larger. See id. (explaining that the data for the
report came from public disclosures).

471d.; see Kelly Puente, Wife of LB Congressman Sold Boeing Stock a Day Before His Committee
Released Details of Company Problems, LONG BEACH POST NEWS (Sep. 20, 2022), Ibpost.com/
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other bought and sold cattle contracts while actively considering issues facing
the cattle market on the House Committee on Agriculture.*® These incidents
show the prevalence of conflicts of interest for members of Congress, but they
do not necessarily show the profit off of those conflicts of interest.* Nancy
Pelosi’s husband, Paul Pelosi’s, recent trading highlights this issue in the in-
verse.>? A reluctant proponent of congressional trading reform to begin with,
Pelosi does not in fact own stock, though her husband invests their money.>!
Her husband sold over one million dollars of Nvidia stock just a few weeks
before a Chinese Al model was publicly released that would slash Nvidia’s
market price by fifteen percent in one day.>? This trade shows their well-timed
move in the market, but not necessarily a clear conflict of interest from her,
beyond her place in Congress that might have influenced it.>

Regardless of the individual trades or politicians involved, a scholarly
study led by Professor Alan J. Ziobrowski has shown the abnormal returns that

news/wife-of-1b-congressman-sold-boeing-stock-a-day-before-his-committee-released-details-of-
company-problems/ [perma.cc/2WQU-V85N] (explaining how Representative Alan Lowenthal’s wife
sold Boeing stock on the day before a damaging report was released by Lowenthal’s committee);
Lydia Moynihan, Nearly 20% of Congress Trades Stocks That Present Conflicts of Interest: Report,
N.Y.POST (Sep. 13, 2022), nypost.com/2022/09/13/nearly-20-of-congress-trades-stocks-that-present-
conflicts-of-interest-report/ [perma.cc/985P-6 VXD] (describing Representative Bob Gibbs’ trades of
AbbVie Pharmaceutical shares while the company was being investigated by the House Oversight
Committee, of which Gibbs was a member).

4 Kelly et al., supra note 45; see also Brian Lyman, Report: Tuberville Traded Stocks in Indus-
tries with Business Before Senate, MONTGOMERY ADVERTISER (Sep. 13,2022), www.montgomery
advertiser.com/story/news/politics/2022/09/13/senator-tommy-tuberville-stock-conflicts-committee-
alabama-new-york-times/69491542007/ [perma.cc/CUSL-YYUT] (detailing Senator Tommy Tuber-
ville’s concurrent sales and purchases of stock and stock options of companies that had business be-
fore his committees).

4 See Kelly et al., supra note 45 (detailing instances of conflicts of interest in Congress).

50 See Robert Thorpe, Did Nancy Pelosi Sell Nvidia Stock Weeks Before Price Drop? What Rec-
ords Show, NEWSWEEK (Jan. 27, 2025), www.newsweek.com/nancy-pelosi-sells-nvidia-stock-weeks-
before-price-drop-costs-tech-stock-billions-2021725 [perma.cc/5SF7S-B7MIJ] (showing that Pelosi
may have avoided major losses without an apparent conflict of interest). A similar trading scandal
from 2008 in which Senator Dick Durbin sold shares in a mutual fund after hearing about the extent of
the impending financial crisis highlights the way that chance reception of information on Capitol Hill
could influence such a trade by Pelosi. See Glenn Thrush, Durbin Ditched Stock—Day After Meeting,
POLITICO (June 15, 2009), www.politico.com/blogs/on-congress/2009/06/durbin-ditched-stock-day-
after-meeting-019111 [perma.cc/Z2YN-5XXE] (detailing a questionable trade made from information
gleaned on Capitol Hill). Though the extent of the financial crisis was becoming widely known by the
time that Durbin traded, the case nonetheless serves as another useful example of the availability of
information on Capitol Hill and the visual problems created by even legal trades. See Dick Durbin
Sold Stocks into September 2008 Financial Panic, BUS. INSIDER (June 15,2009), www.businessinsider.
com/dick-durbin-sold-stocks-into-september-2008-financial-panic-2009-6 [perma.cc/3S9K-3JLM]
(explaining that this was likely not insider trading).

31 See Thorpe, supra note 50 (noting Pelosi’s reluctance to trading reforms).

52 See id. (describing the sale and the drop in the share price of Nvidia); Walsh, supra note 37
(illustrating Pelosi’s reticence toward stock trading reform).

33 See Thorpe, supra note 50 (showing Mr. Pelosi’s trades and the fortuitous market circumstanc-
es surrounding the timing).
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members of Congress reap on the stock market.>* This study from 2004 used
financial disclosures from senators for the years of 1993 to 1998, as it recon-
structed their portfolios.> The study found that the senators’ purchases during
that period brought them an average yearly return that was 12.3% better than
the market.*® Though in no way proof of wrongdoing, the study is indicative
that members of Congress routinely possess a cognizable edge in the market.>’

This political reality is not the result of any recent innovation—instead it
goes back to the founding period.*® In 1789, for example, members of the first
Congress bought Revolutionary War bonds from veterans and other citizens for
a fraction of their face value.” They knew ahead of time that the shaky in-
vestments backing the bonds were going to be bolstered by the forthcoming
policies of Treasury Secretary Alexander Hamilton, thus increasing their value

54 Alan J. Ziobrowski, Ping Cheng, James W. Boyd & Brigitte J. Ziobrowski, Abnormal Returns
from the Common Stock Investments of the U.S. Senate, 39 J. FIN. & QUANTITATIVE ANALYSIS 661,
66263 (2004) [hereinafter Abnormal Returns from the U.S. Senate]. It is worth noting that this study
only provides a snapshot of the Senate between 1993 and 1998, and Ziobrowski et al.’s subsequent study
of Congress turned up different numbers. Compare id. (showing returns of ninety-seven basis points per
month), with Alan J. Ziobrowski, James W. Boyd, Ping Cheng & Brigitte J. Ziobrowski, Abnormal Re-
turns from the Common Stock Investments of Members of the U.S. House of Representatives, 13 BUS. &
PoL. 1, 5 (2011) (finding that the House of Representatives beat the market by 6% per year).

55 Abnormal Returns from the U.S. Senate, supra note 54, at 662.

3¢ See id. at 675 (noting that the senators “outperform[ed] the market by 97 basis points (nearly
1%) per month™). To calculate the average annual return, r, the following formula was used: r =
(1+(m))"12. See id. (providing the data used as a basis for the calculation). The variable “m” is the
number of basis points the returns made per month. See id. (same).

7 Id. at 676. Particularly fascinating is the way that many stocks were not “winners” when they
were purchased but then subsequently showed heightened returns after the purchase date. /d. at 667.
The inverse was true for their sales—stock values regularly plummeted shortly after a sale was made.
1d. This of course rthymes well with Nancy Pelosi’s recent Nvidia sale. See Thorpe, supra note 50
(explaining the exceptional timing of her stock sale). Nonetheless, not all scholars agree with Zi-
obrowski et al.’s results. See Andrew C. Eggers & Jens Hainmueller, Capitol Losses: The Mediocre
Performance of Congressional Stock Portfolios, 75 J. POL. 535, 536 (2013) (raising issues with the
insights from Ziobrowski et al.’s analysis).

38 See Kimberly Kindy, Congressional Rules on Trading Had Their Start in 1789, WASH. POST
(June 23, 2012), www.washingtonpost.com/politics/congressional-rules-on-trading-had-their-start-in-
1789/2012/06/23/gJQA10vVyV_story.html [perma.cc/9GY G-RUNK] (describing the origins of the
modern conflict of interest scandal). As one article helpfully noted, politicians from both parties have
engaged in questionable trading practices, including very notably, Barack Obama in 2005 and Hillary
Clinton in the late 1970s. See Matthew Barbabella, Daniel Cohen, Alex Kardon & Peter Molk, Insider
Trading in Congress: The Need for Regulation, 9 J. BUS. & SEC. L. 199, 203 (2009) (listing notable
politicians making questionable trades); Christopher Ingraham, Lawmakers with Stock Holdings Vote
in Ways That Juice Their Portfolios, Data Shows, WASH. POST (Dec. 10, 2020), www.washingtonpost.
com/business/2020/12/10/congress-votes-stock-portfolio/ [perma.cc/9G62-4SZG] (laying out the
continued, questionable practices of members of Congress). In fact, Clinton’s trades in cattle futures
in 1978 earned her a dumbfounding “$99,541 profit on a $1,000 initial investment over a ten-month
period.” Barbabella et al., supra, at 203. Nonetheless, such profit does not seem to be envisioned by
the current oath that members of Congress must take to be sworn in. See Oath of Office, 5 U.S.C.
§ 3331 (mentioning only a duty to the Constitution).

% Kindy, supra note 58.
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dramatically.®® Nonetheless, today it is likely easier than ever to trade on
knowledge received in Congress with the prevalence of easily accessible trad-
ing platforms and no restrictions on the types of trades members of Congress
or their staffers can make.®' After all, in 2021 alone, about half of Congress
bought and sold stock with a combined value of over half a billion dollars.®

Americans have taken note of this—public opinion in the United States is
decisively against stock trading by members of Congress regardless of whether
it might be considered insider trading.®* Over three quarters of Americans
polled in 2022 thought that members of Congress and their families had an
“unfair advantage” in trading on the stock market.® One 2022 poll found that
sixty-seven percent of Americans surveyed supported a ban on stock trading by
members of Congress.® Another 2023 poll found the percentage of Americans

%0 Jd. Interestingly, this is not the only political scandal involving trading on political information
during the founding period. Michael A. Perino, 4 Scandalous Perversion of Trust: Modern Lessons
from the Early History of Congressional Insider Trading, 67 RUTGERS L. REV. 335, 350 (2015). Dur-
ing the lead up to a military campaign in Rhode Island, the Continental Congress approved a massive
and wide-ranging purchase of flour for the Continental Army. /d. at 352—55. Knowing this ahead of
time, Samuel Chase and associates purchased large quantities of flour, cornering the market and reap-
ing exorbitant prices from the government for it. /d. at 356. Alexander Hamilton would decry the acts
as damaging the “decency and respect” owed to the government. /d. at 361.

6! See Elad Natanson, The Rise of the Smartphone Trader: Experts on the Future of Investment
Apps, FORBES (Sep. 21, 2023), www.forbes.com/sites/eladnatanson/2023/09/21/the-rise-of-the-
smartphone-trader-experts-on-the-future-of-investment-apps/ [perma.cc/EQV3-CPEZ] (outlining the
field of easily accessible applications for stock trading). See generally Stop Trading on Congressional
Knowledge (STOCK) Act 0f 2012, Pub. L. No. 112-105, 126 Stat. 291 (2012) (providing only liabil-
ity and reporting but no restrictions on the practice of trading).

62 Congressional Stock Trading by the Numbers 14, CAMPAIGN LEGAL CTR. (Feb. 18, 2022),
campaignlegal.org/sites/default/files/2025-11/Congressional %20Stock%20Trading%20by%20the%620
Numbers%20-%20119th%20Congress.pdf [perma.cc/TNK8-UIKL]. These numbers came froma 2021
report and include the holdings of spouses and dependents. /d. at 1. In addition, the incoming classes of
new members of Congress have often featured a higher percentage of members who own stock—
portending even more relevance to such concerns. See Sophia Gonsalves-Brown, Biden Supports Con-
gressional Stock Trading Ban as Most Incoming Freshmen Own Stock, CAMPAIGN LEGAL CTR. (Dec.
18,2024), campaignlegal.org/story/biden-supports-congressional-stock-trading-ban-most-incoming-
freshmen-own-stock [perma.cc/QJJ7-9LRC] (listing the numbers of incoming members of Congress
who now own stock).

63 See Justin Papp, Could a Stock Trading Ban for Congress Get New Life in the Trump Era?,
ROLL CALL (Jan. 15, 2025), rollcall.com/2025/01/15/stock-trading-ban-push-congress-trump/ [perma.
cc/86A5-ZT3X] (describing the lay of the land regarding a ban on congressional stock trading in early
2025).

64 Karl Evers-Hillstrom, Three in Four Voters Support Banning Lawmakers from Trading Stocks:
Poll, THE HILL (Jan. 6, 2022), thehill.com/homenews/news/588630-76-percent-of-voters-support-
banning-lawmakers-from-trading-stocks-poll/ [perma.cc/K5ST-7FXV]. Only 5% of those polled ap-
proved of members of Congress trading stock. /d.

% Bryan Metzger, 67% of Americans Support Bill to Ban Stock Trading by Members of Congress,
Even as Pelosi Resists, BUS. INSIDER (Jan. 18, 2022), www.businessinsider.com/67-percent-support-
stock-trading-ban-congress-pelosi-data-progress-2022-1 [perma.cc/44WG-KXFT]. Fascinatingly, this
number increased to 74% when arguments for and against such trading was provided to the respond-
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supportive of a total ban was eighty-six percent.®® Polls aside, the public re-

sponse to particularly visible stock trading controversies, like Senator Richard
Burr’s, is further indicative of sentiment.®’

B. Insider Trading Law

Insider trading is the act of buying or selling stock because of information
that a person possesses that is both non-public and material to that trade.®® In-
sider trading by the public at large is illegal because it violates the perceived
fairness of the markets—allowing some to unfairly make gains at the expense
of other investors or the corporations to which the trader may owe a duty.® As
the Securities and Exchange Act of 1934 explains, regulation is necessary “to
insure the maintenance of fair and honest markets.”’® Although debate contin-

ents. Id. The New York Times also ran an editorial board piece to this effect in 2022 as well. The Edi-
torial Board, supra note 34.

 Admin, Ban on Stock Trading for Members of Congress Favored by Overwhelming Bipartisan
Majority, UNIV. OF MARYLAND SCH. OF PUB. POL’Y: PROG. FOR PUB. CONSULTATION (July 19,
2023), publicconsultation.org/united-states/stock-trading-by-members-of-congress/ [perma.cc/2WEFJ-
4K93].

%7 See Kelly et al., supra note 45 (explaining the rash of conflicts of interest in Congress). This is
unsurprising in some sense given the way that profiting while in Congress runs so contrary to the way
that members of Congress often portray their motives as public servants. See Jonah Simon, Reflections
on the Senate: An Interview with Richard Burr, HARV. POL. REV. (Oct. 9,2023), harvardpolitics.com/
reflections-on-the-senate/ [perma.cc/45QM-HRSF] (noting that the Senate “still requires people who
are there for the right reasons”); LBJ Found., Speaker Pelosi on Why She’s Involved in Public Service,
YOUTUBE (Nov. 3, 2019), www.youtube.com/watch?v=0KN8hmXSIhk [perma.cc/L2L6-G4DW]
(“My why, is the one in five children in America who lives in poverty.”).

8 Wang, supra note 25, at 27.

% See ELIZABETH SZOCKYJ, THE LAW AND INSIDER TRADING: IN SEARCH OF A LEVEL PLAYING
FIELD 2 (1993) (defining insider trading and the insights underlying it). As a report from the American
Bar Association clearly put it:

In our society, we traditionally abhor those who refuse to play by the rules, that is, the
cheaters and the sneaks. The spitball pitcher, or a card shark with an ace up his sleeve,
may win the game but not our respect. And if we know such a person is in the game,
chances are we won’t play.

JOHNF. OLSON ET AL., COMM. ON FED. REG. OF SEC., REPORT OF THE TASK FORCE ON REGULATION
OF INSIDER TRADING, reprinted in 41 BUS. LAW. 223, 227 (1985).

70 Securities Exchange Actof 1934, 15 U.S.C. § 78b. Though as some have noted, the benefits of
prohibiting insider trading are debatable. See DONALD C. LANGEVOORT, INSIDER TRADING REGULA-
TION, ENFORCEMENT AND PREVENTION § 1:6 (2024) (providing a summary of'the variety of scholarly
views on insider trading). Although many feel there is something wrong with the practice of insider
trading, the rationale behind that intuition is often hard to pin down or agree upon. See Kim Lane
Scheppele, “It’s Just Not Right”: The Ethics of Insider Trading, 56 L. & CONTEMP. PROBS. 123, 126
(1993) (investigating a commonly held intuition about insider trading and noting that “the statutory
and regulatory framework generates more questions than guidance”). Though critics decry the inco-
herence of insider trading policy, others find even the aforementioned intuition underlying insider
trading regulations to be misguided. See Carol B. Swanson, Insider Trading Madness: Rule 10b5-1
and the Death of Scienter, 52 U. KAN. L. REV. 147, 151 (2003) (noting that the SEC rules are convo-
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ues about whether insider trading is actually detrimental to markets or an un-
fair practice, this Note will focus simply on laying out insider trading law cur-
rently in practice.”!

Insider trading originates from the Securities and Exchange Act of 1934,
that created the SEC to promulgate rules and regulations to promote the fair
trading of stocks.” Insider trading law is almost entirely the result of judicial
interpretation of the subsequent 1948 SEC Rule 10b-5.7

Rule 10b-5 rather curtly limits the use of “manipulative” or “deceptive”
practices in the utilization of a national “securities exchange,” i.e. the stock
market.” From this simple origin, courts have articulated a wide range of in-
sider trading violations.” The elements required for a charge of insider trading
are (1) trading on (2) material (3) non-public information (4) that violates a
fiduciary duty.”® Although the first three elements are generally straightfor-
ward, courts have interpreted the fiduciary duty element through two theories:
classical and misappropriation.”’

The classical theory of insider trading is implicated when an employee or
officer of a corporation trades using insights from material, non-public infor-
mation in breach of their duty to the corporation.”® The U.S. Supreme Court
famously articulated this theory in 1980, in Chiarella v. United States.” There,
an employee at a Wall Street printing company made money off of information

luted); David A. Wilson, Note, Outsider Trading—Morality and the Law of Securities Fraud, 77 GEO.
L.J. 181, 198 (1988) (explaining that “[i]n pure teleological terms, insider trading is good”).

" Compare George W. Dent Jr., Why Legalized Insider Trading Would Be a Disaster, 38 DEL.J.
CORP. L. 247,249-50 (2013) (describing the benefits of insider trading prohibition), with Eric Engle,
Insider Trading: Incoherent in Theory, Inefficient in Practice, 32 OKLA. CITY U. L. REV. 37, 84-85
(2007) (explaining how insider trading is, contrary to popular belief, not deleterious). This debate is
especially worthwhile to avoid in the context of Congress—as trading by members of Congress or
their staff implicates more than simple market consequences but impinges on the heart of our demo-
cratic values. See Perino, supra note 60, at 361 (showing how founding Americans thought trading for
personal gain was antithetical to the creation and maintenance of a democratic society).

72 Kim, supra note 24, at 854; 15 U.S.C. § 78(b).

73 See Mesiya, supra note 37, at 94 (explaining the concept of insider trading). Rather amazingly,
the rule does not mention trading explicitly in its text. 15 U.S.C. § 78;.

17 C.F.R. § 240.10b-5 (2025).

75 See United States v. O’Hagan, 521 U.S. 642, 651-53 (1997) (laying out a comprehensive view
of the varieties of insider trading violations spun out of the original SEC regulation).

76 See Kim, supra note 24, at 856 (explaining the general elements of insider trading violations).

7 See id. at 859-60, 864 (comparing the two forms of insider trading duty: classical and misap-
propriation).

8 Aaron Kane, Congressional Insider Trading Lives On: Not Even a Global Pandemic Could
Stop It, 15 ALB. GOV’T L. REV. 101, 103 (2022).

7 See 445 U.S. 222, 233-35 (1980) (reaffirming but tempering the classical theory to require a
cognizable fiduciary duty); Kim, supra note 24, at 860 (articulating the classical theory). As Anthony
Michael Sabino and Michael A. Sabino note, Chiarella was the jumping off point for modern insider
trading law. See Anthony Michael Sabino & Michael A. Sabino, From Chiarella to Cuban: The Con-
tinuing Evolution of the Law of Insider Trading, 16 FORDHAM J. CORP. & FIN. L. 673, 689 (2011)
(beginning their story of insider trading law with Chiarella).
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he gleaned from financial documents he helped proof.?’ The employee, Chi-
arella, pieced together the identities of the target companies from the infor-
mation in the documents with which he worked, and then bought stock in them
before news of their deals became public.®' He then made a sizeable profit by
selling the stock when the stock prices surged after the announcement of the
upcoming deal.®? A jury found Chiarella guilty of insider trading before the
Supreme Court reversed his conviction.®3 The Court explained that because
Chiarella was neither an agent nor a fiduciary of the target corporation, but
simply a third party with no existing relationship of trust or confidence with
that corporation, he had no duty that he could violate.* The Chiarella decision
clearly indicated that all insider trading violations required a fiduciary duty,
with the Court declining to impose a broader duty.

The misappropriation theory, on the other hand, extends liability to corpo-
rate outsiders: those who breach a duty, not to a corporation of which they are
an officer, but to the source of the material information.®® The Supreme Court
first articulated this second form of insider trading liability in 1997 in United
States v. O ’Hagan.?” O’Hagan was an attorney at a firm that was handling the
purchase of one corporation by another corporation.® Though O’Hagan was
not the lawyer counseling the purchasing corporation, he discovered the trans-
action and bought call options of the target corporation that rapidly increased
in value when the news of the purchase became public.® Under the classical

80 Chiarella, 445 U.S. at 224.

81 Jd. The printing company left out the names of the acquiring and target companies while em-
ployees like Chiarella proofed the documents. /d. On the night before the documents were to be print-
ed, the company then inserted the company names. /d. The company figured that because the markets
were closed by then, the employees would be unable to buy stock. Sabino & Sabino, supra note 79, at
690. Chiarella got around this precaution by simply comparing the unredacted financial data in the
documents with publicly available information on large companies listed on the New York Stock
Exchange. Id.

82 Chiarella, 445 U.S. at 224. Chiarella made a $30,000 profit from his trades before the SEC
caught him. /d. at 224-25.

8 1d. at 224.

8 Id. at 231-33.

85 Id. As Professor Sung Hui Kim noted, the Chiarella decision has been commonly understood
to enjoin traditional corporate insiders and employees from trading on their knowledge in violation of
their fiduciary duty. Kim, supra note 24, at 861. Justice Powell refused to broaden fiduciary duty to
cover Chiarella as the court would do so without clear “congressional intent.” Chiarella, 445 U.S. at
233.

86 Kim, supra note 24, at 863; see United States v. O’Hagan, 521 U.S. 642, 652-53 (1997) (de-
scribing the new misappropriation theory the Court adopted). This was the first decision in which the
Supreme Court adopted this alternate theory of liability. See O 'Hagan, 521 U.S. at 653 (explaining
how the Court adopted a new but consistent form of liability); Kim, supra note 24, at 863 (noting that
the Supreme Court “endorsed” the misappropriation theory in O 'Hagan).

87521 U.S. at 652 (comparing the classical and misappropriation theories and finding them to be
compatible and not mutually exclusive).

8 Id. at 647.

8 Id. at 647-48.
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theory, as O’Hagan was not the lawyer for the purchasing corporation, he had
no duty to the company that he could have breached.’® The Supreme Court
instead found that O’Hagan had violated his duty to his law firm, that in turn
owed a duty to the purchasing corporation, thereby making O’Hagan liable for
insider trading.”!

In addition to the overarching classical and misappropriation theories, in-
dividuals can be liable for tipping.®?> So-called tipper/tippee liability occurs
when an individual discloses material and non-public information to another,
who then trades based on that information.”® The duty is extended from the
controller of the information to the third-party trader.”

Though insider trading has long been prosecuted, its application to mem-
bers of Congress trading stocks using congressional knowledge has never been
adjudicated.® In fact, some, like former SEC Chairman Arthur Levitt, explicitly
thought that its application to members of Congress was impossible under tradi-
tional insider trading jurisprudence.”® Others have argued that current insider
trading jurisprudence and congressional tradition are entirely adequate to hold
members of Congress accountable for questionable trades.’” Although it is
doubtful that members of Congress or staff could be classified as corporate in-
siders, some have found that it would be feasible that they could be charged un-

% See id. at 649 (explaining that the Eighth Circuit reversed O’Hagan’s convictions because the
court did not accept the SEC’s forwarding of the misappropriation theory).

ol Id. at 665-66.

92 Kim, supra note 24, at 862-63.

% See Dirks v. SEC, 463 U.S. 646, 659 (1983) (explicitly extending insider trading liability
through the relationship between the tipper and tippee); Franklin A. Gevurtz, The Overlooked Daisy
Chain Problem in Salman, 58 B.C. L. REV. E. SUPP. 18, 18-19 (2017), https://bclawreview.bc.edu/
articles/500/files/63ac220366bea.pdf [perma.cc/L2K7-Z962] (explaining briefly the background to
Dirks and tipper/tippee liability).

% Dirks, 463 U.S. at 660. Though as the court explained, the origin from the tipper must be im-
proper for it to create liability in the third party; i.e., the tip must breach the tipper’s duty. /d.

%5 See Robert Anello, How Senators May Have Avoided Insider Trading Charges, FORBES (May
26,2020), www.forbes.comy/sites/insider/2020/05/26/how-senators-may-have-avoided-insider-trading-
charges/ [perma.cc/W562-CMEG] (saying that, as of 2020, no member of Congress had been prose-
cuted for insider trading for information acquired from public service).

% See Kim, supra note 24, at 848 (describing Arthur Levitt’s view that members of Congress lack
a fiduciary relationship from which a breach of trust could then lead to an insider trading charge).
Former SEC Chairman Harvey Pitt expressed the same view, saying that “in the absence of special
legislation, this would not be something the SEC could go after.” David S. Hilzenrath & Kimberly
Kindy, For SEC, Investigating Insider Trading in Congress Presents Complications, WASH. POST
(Feb. 10, 2012), www.washingtonpost.com/business/economy/for-sec-investigating-insider-trading-
in-congress-presents-complications/2012/02/10/gIQAVzOBS5Q_story.html [perma.cc/SN3U-G3Z9].

97 See Perino, supra note 60, at 391-92 (explaining that historical precedent provides an avenue
for establishing a duty and therefore liability for members of Congress under normal insider trading
jurisprudence).
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der a misappropriation or tipper/tippee theory.’® But, before 2012, no member of
Congress was ever prosecuted for the charge of insider trading by the SEC.”
In addition, another hurdle to insider trading liability may insulate mem-
bers of Congress from traditional charges.!” The Speech or Debate Clause of
the U.S. Constitution protects member of Congress from prosecution for their
legislative work.'®! Some scholars note that the Clause has previously been a
hurdle to ethics reform, though it has never been deployed in an insider trading
case to protect members of Congress.!”? They have pointed out that it might
impede proving any insider trading case if one was brought.!® Others have

% See Kane, supra note 78, at 104 (considering the possibility of insider trading liability for
members of Congress before the STOCK Act); Donna M. Nagy, Insider Trading, Congressional Offi-
cials, and Duties of Entrustment, 91 B.U. L. REV. 1105, 1138 (2011) (decrying the need for further
legislative innovation, as current law is enough to create a duty for members of Congress); Stephen
M. Bainbridge, Insider Trading Inside the Beltway, 36 J. CORP. L. 281, 297 (2011) (explaining that
members of Congress and their staff could be charged under insider trading law in theory, before the
STOCK Act). Applying this theory to Senator Burr’s trading scandal, it is possible to see how Gerald
Fauth could be liable as a tippee, as he may have received pertinent trading information from the Sen-
ator (assuming momentarily that he had material, non-public information). See Bainbridge, supra, at
289-90 (articulating tipper/tippee liability and explaining that current insider trading liability applies
to Congress members); Kelly, supra note 7 (explaining Fauth’s role in the scandal). Though of course,
if Senator Burr simply told Fauth to sell his shares in certain stock without giving material non-public
information to show why, it would not be an insider trading tip. See Dirks, 46 U.S. at 660 (showing
how a tip might not incur liability through the tipper’s duty if framed a certain way).

% Suzy Khimm, FAQ: The Crackdown on Insider Trading in Congress, WASH. POST (Jan. 31,
2012), www.washingtonpost.com/blogs/wonkblog/post/fag-the-crackdown-on-insider-trading-in-
congress/2012/01/31/glQASpdsfQ_blog.html [perma.cc/PS2V-K673]. It is notable that the SEC
charged Chris Collins, a former New York Congressman, with securities fraud—though his case was
one of traditional insider trading as he learned about a failed drug clinical trial through a social event
on the White House lawn, not through his membership on a congressional committee. Benjamin Weiser
& Emily Palmer, Ex-Rep. Chris Collins Gets 26-Month Prison Sentence in Insider Trading Case, N.Y.
TIMES, www.nytimes.com/2020/01/17/nyregion/chris-collins-sentencing-prison.html [perma.cc/3SUN-
CXDW] (June 24, 2020).

100 Barbabella et al., supra note 58, at 217—18; see Mesiya, supra note 37, at 97 n.34 (describing a
case where the SEC abandoned portions of a subpoena for a House staffer because of the Speech or
Debate Clause).

101J.S. CONST. art. L, § 6, cl. 1. The Clause explains that “The Senators and Representatives shall
... be privileged from Arrest during their Attendance . .. and for any Speech or Debate in either
House, they shall not be questioned in any other Place.” Id. During the Pentagon Papers scandal, Sen-
ator Mike Gravel famously acted under protection from this clause when he read classified documents
on the Senate floor and entered those he did not read into the Senate record. Gravel v. United States,
408 U.S. 606, 606 (1972). The court held that the Speech or Debate Clause protected some of his
actions, as they were legislative in nature. /d. at 628.

102 See Barbabella et al., supra note 58, at 217 (noting that the Clause has been a concern in the
past).

103 See id. (showing how immunity for actions in Congress could possibly apply to trades made
on privileged information received in Congress); Anna Fodor, Congressional Arbitrage at the Execu-
tive’s Expense: The Speech or Debate Clause and the Unenforceable STOCK Act, 108 NwW.U. L.REV.
607, 635-38 (2014) (explaining how separation of powers and newer Supreme Court jurisprudence
make the Speech or Debate Clause a formidable hurdle to insider trading charges against members of
Congress).
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noted that, in fact, removing the dangerous incentives of unrestrained trading
would improve the legislative process, and would be in line with the intent of
the constitutional provision. ' Others have found it simply inapplicable.!%

Nevertheless, the special relationship between elected officials and the
citizens they represent poses another complication regarding insider trading in
the Capitol.!% Some legal theorists argue that elected officials occupy a posi-
tion of trust within the nation that by its nature establishes a fiduciary duty suf-
ficient to trigger insider trading liability.'” This minority view holds that 10b-5
liability is far broader than currently understood, and that public office entails
inextricable “duties of entrustment.”!'% Specifically, some have argued that the
essence of holding public office is a standard fiduciary relationship, a relation-
ship of trust between democratically elected representatives and the citizens
they represent.'?

In addition to traditional insider trading, the trading endemic to Congress
invokes further considerations.!''” Trust in government, especially democratic
government, is paramount.'!! In the United States that trust remains at a perilous
low.'!? This threatens not only the function, but the stability and longstanding
endurance of our cherished political institutions.!!* Despite valid arguments

104 See Bainbridge, supra note 98, at 303 (noting that the legislative process could be “enhanced”
with regulation of congressional insider trading, more in line with the spirit of the Constitutional pro-
vision).

105 See id. (dismissing much of the applicability of the Speech or Debate Clause in this context).

106 See Jonathan R. Macey & Maureen O’Hara, Regulation and Scholarship: Constant Compan-
ions or Occasional Bedfellows?,26 YALE J. ON REGUL. 89, 107 (2009) (noting intuitively, that there
should be a pre-existing fiduciary relationship in the congressional context).

197 See id. (arguing that insider trading restrictions already applied to Congress); Nagy, supra note
98, at 1139 (explaining two theories of fiduciary duty that could reasonably exist for members of
Congress).

108 See Nagy, supra note 98, at 1111 (explaining that Congress already had a fiduciary duty); see
also Kim, supra note 24, at 847-48 n.10 (describing the majority and minority views).

109 See Nagy, supra note 98, at 1138 (explaining the twin misconceptions that resistance to creat-
ing a congressional insider trading duty rest upon). Some scholarship has also pointed to the language
of the framers, especially in the Federalist papers, where much is made of the trust between elected
officials and the nation. See Kim, supra note 24, at §73—74 (highlighting some of the perspectives on
founding fathers and a fiduciary relationship in federal government).

110 See Kim, supra note 24, at 900-01, 913 (explaining the problematic nature of congressional
insider trading to democracy); Kelly et al., supra note 45 and accompanying text (noting the number
of members of Congress who made questionable trades recently). Nagy notes that “[I]nsider trading
by members of Congress nonetheless involves personal gain from the use of government information,
a practice which, in and of itself, undermines the public’s trust and confidence in the government.”
Nagy, supra note 98, at 1133.

1 See Jon L. Mills, The Future of Governmental Ethics: Law and Morality, 17 DICK. J. INT’L L.
405,410 (1999), http://scholarship.law.ufl.edu/facultypub/700 [perma.cc/ECN3-MZ98] (describing
how democracy requires trust in government lest the government lose respect and authority).

12 Public Trust in Government: 1958-2025, PEW RSCH. CTR., www.pewresearch.org/politics/
2024/06/24/public-trust-in-government-1958-2024/ [perma.cc/62WE-LEQ7] (Dec. 4, 2025).

113 See Kenneth P. Ruscio, Trust, Democracy, and Public Management: A Theoretical Argument,
6 J. PUB. ADMIN. RSCH. & THEORY 461, 462 (1996) (explaining how critical trust is to democracy);
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against banning insider trading, few advocate for allowing such practices to
occur in Congress.!!'* Additionally, enforcing measures against public insider
trading without similar enforcement against members of Congress creates a
visible double standard that erodes Americans’ trust in the government.'!* To
this end, scholars have quoted Thomas Jefferson’s dictum that legislators
should be bound by the law as much as normal citizens are.''®

C. The STOCK Act of 2012

Congress promulgated the 2012 STOCK Act largely in response to a series
of congressional trading scandals during the early 2000s.!!"” The drafters of the
bill, Representatives Louise Slaughter and Brian Baird, were spurred into action
when Senate Majority Leader Bill Frist sold stock in his family’s $26 billion
corporation days before the share price fell precipitously.!!® Though the trade
stirred concern over its impropriety, the SEC eventually exonerated Frist after an

Lee Rainie & Andrew Perrin, Key Findings About American’s Declining Trust in Government and
Each Other, PEW RSCH. CTR. (July 22, 2019), www.pewresearch.org/short-reads/2019/07/22/key-
findings-about-americans-declining-trust-in-government-and-each-other/ [perma.cc/G58J-9BJ5] (lay-
ing out how distrust in American government is linked to distrust in institutions of government admin-
istration). As Professor William Howell noted in a 2019 interview, “[a]t very basic levels of govern-
ance, public distrust proves corrosive.” Billy Morgan, Why Public Distrust Could Prove ‘Corrosive’
to U.S. Democracy, UNIV. CHL. NEWS (Mar. 26, 2019), news.uchicago.edu/story/why-public-distrust-
could-prove-corrosive-us-democracy [perma.cc/JV32-HLPB]. He went on further to say that “[i]n
order for bureaucracy to function, agencies require regular funding and the opportunity to plan over
the immediate and long-term,” explaining that “[pJublic distrust threatens both.” /d.

114 See Jennifer J. Schulp, Banning Lawmakers from Trading Stocks Won't Fix Congress, CATO
INST. (Feb. 22, 2022), www.cato.org/commentary/banning-lawmakers-trading-stocks-wont-fix-congress
[perma.cc/9L6F-4MUY] (decrying prohibitions on insider trading as harming market efficiency, but
describing the issue in Congress not as one of insider trading but of conflict of interest).

115 See Khimm, supra note 99 (explaining how no member of Congress has been charged with
insider trading for their activity in Congress); Kelly et al., supra note 45 (listing the most egregious
trades that have recently occurred in Congress despite clear conflicts of interest); United States v.
Miss.Valley Generating Co., 364 U.S. 520, 562 (1961) (explaining that ““a democracy is effective only
if the people have faith in those who govern, and that faith is bound to be shattered when high offi-
cials and their appointees engage in activities which arouse suspicions of malfeasance and corrup-
tion”).

116 THOMAS JEFFERSON, A MANUAL OF PARLIAMENTARY PRACTICE § 288 (1801), reprintedin S.
Doc. No. 84-9, at 129 (1955). Though insider trading law may be judge-made law, it is nonetheless
worth adding a similar comment by Madison in Federalist No. 57 that “the House of Representatives
... can make no law which will not have its full operation on themselves and their friends, as well as
on the great mass of the society.” THE FEDERALIST NO. 57 (James Madison). Though whether this is
axiomatic, or simply wishful thinking is unclear. See id (claiming that Representatives cannot make
laws that affect only other citizens rather than themselve).

117 Barbabella et al., supra note 58, at 202; Brody Mullins, Bill Seeks to Ban Insider Trading by
Lawmakers and Their Aides, WALL ST. J. (Mar. 28, 2006), www.wsj.com/articles/SB1143515548515
09761 [perma.cc/LHJ9-EGVD]; Nagy, supra note 98, at 1130.

118 Barbabella et al., supra note 58, at 201-03.



2026] A Deficit of Trust: Assessing Congressional Insider Trading Reforms 1883

eighteen-month investigation.!!” This scandal, along with congressional aide
Tony Rudy’s shady trading activity, spurred the first form of the Act.'?° It took
six years before Congress was galvanized by widespread public outrage from a
60 Minutes segment on trading in Congress to get the bill out of its stasis.'?!

The principles at the heart of the STOCK Act were to increase trust in Con-
gress, improve transparency, and create an avenue for members of Congress to
be penalized for violating securities laws.'?? Senator Carl Levin cited the corro-
sive nature of graft on the trust between the people and the government as his
reason for supporting the bill, and Congressional co-sponsor Representative Tim
Walz expressed amazement that such trading was not already illegal.'*

Most importantly, the STOCK Act explicitly expanded 10b-5 insider trad-
ing liability to members of Congress and their staff, as well as to members of
the executive branch.'?* The STOCK Act created a duty that members of Con-
gress, their staff, and members of the executive branch owe to the U.S. gov-

119 Carrie Johnson, Frist Not Charged as Investigators Close Probe of His Hospital Stock Sales,
WASH. POST (Apr. 26, 2007), www.washingtonpost.com/archive/national/2007/04/27/frist-not-charged-
as-investigators-close-probe-of-his-hospital-stock-sales/187df8a3-d611-4bf7-9297-07a211£c2989/
[perma.cc/BKOV-WMEY].

120 Mullins, supra note 117. As Representative Slaughter noted, the “potential for abuse there [on
Capitol Hill] is incredible.” /d.

121 See Tan Cherry, Amanda Heitz & Candace Jens, Change in Capitol: How a 60 Minutes Expose
and the STOCK Act Affected the Investment Activity of U.S. Senators 2 (May 31, 2018) (un-
published manuscript) (available at papers.ssr.com/sol3/papers.cfm?abstract_id=2905309) (explain-
ing the link between the 60 Minutes piece and movement on the STOCK Act).

122 Danielle Caputo, Delaney Marsco & Kedric Payne, Part 2—The STOCK Act: The Failed Ef-

fort to Stop Insider Trading in Congress, CAMPAIGN LEGAL CTR. (Feb. 18, 2022), campaignlegal.
org/update/part-2-stock-act-failed-effort-stop-insider-trading-congress [perma.cc/8ZNP-YVKT]; Rep.
Louise Slaughter (D-NY) on Her STOCK Act Banning Congressional Insider Trading, C-SPAN (Feb.
9,2012), www.c-span.org/clip/us-house-of-representatives/rep-louise-slaughter-d-ny-on-her-stock-
act-banning-congressional-insider-trading/4719373 [perma.cc/NQH9-VH74]; see Jared Favole,
Obama Signs Ban on Insider Trading by Congress, WALL. ST.J. (Apr. 4, 2012), www.wsj.com/articles/
SB10001424052702303299604577323703044261464 [perma.cc/A8YL-JINYK] (articulating the opin-
ion of President Obama in signing the STOCK Act into law). President Obama particularly noted
notions of fairness when signing the Act. Favole, supra. Specifically, he described the “cherished”
notion “that everyone should play by the same set of rules.” /d.

123 Tamara Keith, Congress May Back Ban on Its Own Insider Trading, NPR (Feb. 1,2012), www.
npr.org/2012/02/01/146239874/bill-banning-congressional-insider-trading-has-bipartisan-support [per-
ma.cc/D7UY-PYEY]. Notably, then-Minority Leader Nancy Pelosi congratulated Representatives
Slaughter and Walz for their “remarkable legislative achievement” in advancing the bill. House Dem-
ocratic Leaders on STOCK Act, C-SPAN (Feb. 3,2012), www.c-span.org/program/news-conference/
house-democratic-leaders-on-stock-act/270187 [perma.cc/63L2-TY9C]. Following Pelosi’s remarks,
Representative Slaughter highlighted why it received such support, explaining that “everybody knows
about it . . . everybody knows what’s in it . . . everybody understands how critical it is that we get it
passed.” Id. It is interesting to contrast Pelosi’s support for the legislation with Pelosi’s estimated
$114 million net worth and the series of “impeccably timed” securities trades by her husband over the
last two decades. See Eugene McCarthy & Corbin Fox, 4 Modest Proposal to End Congressional
Insider Trading, 76 RUTGERS U. L. REV. 131, 132 (2023) (noting the case of the Pelosi family).

124 STOCK Act, Pub. L. No. 112-105, § 4, 9, 126 Stat. 291, 292, 297 (2012).
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ernment and U.S. citizens regarding non-public information they receive from
their official positions.'?* This means, for example, that the use of information
gained from a senator’s committee position cannot be used to inform stock
trades if the information is non-public and material.'*

In its original formulation, the STOCK Act was far-reaching.'?” The Act
required disclosures of trades above one thousand dollars within forty-five
days, as well as extensive reporting and transparency requirements.'?® Mem-
bers of Congress and their staff were required to provide their trading infor-
mation in an online, public database or face fines.!* The Act also required
members of Congress and certain staffers to disclose the terms of their person-
al mortgages.'* Its passage was nearly unanimous.'*! Senator Richard Burr
was one of only three senators to vote against the bill.!*?

Shortly after passing the bill in 2012, Congress quietly overhauled some
of the transparency provisions in a 2013 amendment.'3* The amendment elimi-
nated the online public database—returning access to trading records to an of-
fice in the basement of the Capitol.!** These measures curtailed the extent of
the reforms, but the core reporting and liability functions of the STOCK Act
endured.'?* Despite this, concerns remained as to whether the Act was more
form than substance. '

125 Id_; see also Mesiya, supra note 37, at 100 (explaining that the STOCK Act extends liability).

126 Mesiya, supra note 37, at 95-96.

127 See id. at 96 (explaining how the STOCK Act expanded liability to members of Congress);
Tamara Keith, How Congress Quietly Overhauled Its Insider-Trading Law, NPR (Apr. 16, 2013),
www.npr.org/sections/itsallpolitics/2013/04/16/177496734/how-congress-quietly-overhauled-its-
insider-trading-law [perma.cc/S4WV-HRJS] (calling the bill expansive but lamenting the quiet re-
moval of key portions of the STOCK Act that occurred later).

128 STOCK Act, § 6, 126 Stat. at 293; Robert Pear, House Passes Bill Banning Insider Trading by
Members of Congress, N.Y. TIMES (Feb. 9, 2012), www.nytimes.com/2012/02/10/us/politics/house-
passes-bill-banning-insider-trading-by-members-of-congress.html [perma.cc/WYM2-CSRP]; see 5
U.S.C. § 13104(a)(5)(B) (laying out the size of a trade requiring disclosure).

129 See Keith, supra note 127 (describing the original database search procedures established by
the STOCK Act).

130 STOCK Act § 6, 126 Stat. at 300.

131 See Pear, supra note 128 (listing the easy passage of the bill). Interestingly, Senator Richard
Burr was among the three senators to vote against the bill. Roll Call Vote 112th Congress—2nd Ses-
sion, U.S. SENATE (Feb. 2, 2012), https://www.senate.gov/legislative/LIS/roll call votes/votel122/
vote 112 2 00014.htm?congress=112&session=2&vote=00014 [perma.cc/P239-99ND].

132 Roll Call Vote 112th Congress—2nd Session, supra note 131.

133 Keith, supra note 127.

134 Id. As Craig Holman, a lobbyist for Public Citizen, explained, the database provided in the
basement office was essentially useless as a search tool. /d.

135 Id. Though as some have noted, the very fact that the Act was so quietly amended to eliminate
its transparency aspects shows how skin-deep the original reform might have been. Kane, supra note
78, at 113. A symbolic, but ultimately an empty reform measure. /d.

136 See Keith supra note 123 (noting some more critical responses to the upwelling support for the
bill).
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D. The Proposed ETHICS Act

Now, more than a decade later, Congress has returned to the issues the
STOCK Act was aimed at addressing.'*” In response to the perceived failures
of'the STOCK Act amid the COVID-19 trading scandals, a bipartisan group of
lawmakers proposed a solution in 2024, the ETHICS Act.!'3® According to Sen-
ator Jeff Merkley, the drafter of the original bill, the Act aims to ensure mem-
bers of Congress serve their constituents rather than their portfolios.'*® The
ETHICS Act, originally introduced in the 118th Congress, has now been rein-
troduced in 119th Congress, albeit in a slightly changed form.'*° Nonetheless,
the proposals of the new bill deserve analysis, whether or not it becomes law,
as they may inform the next step in congressional stock trading reform.!'*! As

137 Ending Trading and Holdings in Congressional Stocks (ETHICS) Act, S. 1171, 118th Cong.
(2024) (stating its goal as “to prevent Members of Congress and their spouses and dependent children
from trading stocks and owning stocks”); Ending Trading and Holdings in Congressional Stocks
(ETHICS) Act, H.R. 4890, 119th Cong. (2025) (same).

138 See Walsh, supra note 37 (reporting on the bipartisan proponents of the then-new bill). Re-
porters have also noted the spate of investors copying the trades of those in Congress as well. See
Jacqueline Alemany, Investors, Worried They Can’t Beat Lawmakers in Stock Market, Copy Them
Instead, WASH. POST (June 1, 2024), www.washingtonpost.com/politics/2024/06/01/congress-stock-
trading-trackers-pelosi/ [perma.cc/K8CA-QTEF] (reporting on the investors who mirror the trades of
members of Congress to beat the market and make money). Though the ETHICS Act, for all intents
and purposes, died an ignominious death in the Senate, similar bills continue to be introduced in Con-
gress (and the ETHICS Act has been subsequently resurrected). See S. 1171—Ending Trading and
Holdings in Congressional Stocks (ETHICS) Act, CONGRESS.GOV, www.congress.gov/bill/118th-
congress/senate-bill/1171/all-actions [perma.cc/2DJJ-WS3 W] (listing the bill only as introduced as of
March 2026, nearly two years since it was referred to the Committee on Homeland Security and Gov-
ernment Aftairs); Joey Cappelletti, Senators Launch a Cross-Party Effort to End Stock Trading by
Lawmakers, PBS (Jan. 15, 2026), www.pbs.org/newshour/politics/senators-launch-a-cross-party-
effort-to-end-stock-trading-by-lawmakers [perma.cc/4YGA-S73K] (showing a recent example of
similar legislation); H.R. 4890, 119th Cong. (2025) (reintroducing the original ETHICS Act albeit in
altered form).

139 Walsh, supra note 37.

140 See S. 1171—Ending Trading and Holdings in Congressional Stocks (ETHICS) Act, CON-
GRESS.GOV, www.congress.gov/bill/118th-congress/senate-bill/1171/all-actions (listing the Act as
placed on the Senate legislative calendar in December 2024); H.R. 4890—Ending Trading and Holdings
in Congressional Stocks (ETHICS) Act, CONGRESS.GOV, www.congress.gov/bill/119th-congress/house-
bill/4890/all-actions [perma.cc/CG4N-74RV] (placing the Act in committee as of August 2025).
Compare H.R. 4890, 119th Cong. § 13161(3) (2025) (limiting the reform to members of Congress),
with S. 1171, 118th Cong. § 13161(3) (2024) (applying to the President, Vice President, and members
of Congress). For reference, the 118th Congress convened from January 3rd, 2023, until January 3rd,
2025, when the 119th Congress began. Dates of Sessions of the Congress, U.S. SENATE, www.senate.
gov/legislative/DatesofSessionsofCongress.htm [perma.cc/WSUS-NDNG].

141 See Danielle Caputo, Following Committee Action, Campaign Legal Center Urges Congress:
Pass the ETHICS Act, CAMPAIGN LEGAL CTR. (July 25, 2024), campaignlegal.org/update/following-
committee-action-campaign-legal-center-urges-congress-pass-ethics-act [perma.cc/NSQ6-K9UG] (not-
ing how the ETHICS Act’s provisions reflect the overwhelming preferences of voters).



1886 Boston College Law Review [Vol. 67:1865

this Note explains the proposals below, it will highlight where the reintroduced
ETHICS Act diverges from the more radical 2024 ETHICS Act.'#

The ETHICS Act would establish that members of Congress may not pur-
chase or sell certain covered investments.'*® These covered investments include
securities, commodities, and futures. '** Notably, the 2024 Act also would apply
this ban to the President and Vice President and further prohibit owning digital
assets, like cryptocurrency.'** Additionally, the core ban in the 2024 ETHICS
Act would apply even to those who use a blind trust—something the 2025 Act
would not.'* Covered investments in both acts, however, would not include
diversified mutual funds, exchange traded funds (ETFs), and treasury bonds.'#’

192 See infra notes 143153 and accompanying text (contrasting the two versions of the ETHICS
Act, the definition of covered person, covered investment, and divestment period).

193 Compare ETHICS Act, S. 1171, 118th Cong. § 13161(3) (2024) (establishing who is a cov-
ered person), with ETHICS Act, H.R. 4890, 119th Cong. § 13161(3) (2025) (changing who is a cov-
ered person to include only members of Congress, their spouses, and dependents).

14481171, § 13161(2)(A)(i); H.R. 4890, § 13161(2)(A)(i).

45 H.R. 4890, § 13161(3). Compareid., § 13161(2)(A)(i) (excluding digital assets from covered
investment), with S. 1171, § 13161(2)(A)(i) (including digital assets as a covered investment and
therefore making it a banned investment).

146 Compare S. 1171, § 13163(a)(2)(C)(i) (providing that no covered person may maintain even a
qualified blind trust), with H.R. 4890, § 13163(a)(2)(A) (allowing a qualified blind trust as an alterna-
tive to divestment from stocks). A “blind trust” is defined for purposes of the ETHICS Act as a trust
held for the benefit of another by an independent and uninterested fiduciary who is not a relative or
employee of the beneficiary. 5 U.S.C. § 13104(f)(3); H.R. 4890, § 13163(a)(2)(A). This essentially
means that the beneficiary of the trust, the member of Congress, for example, does not know the
amounts or types of assets that are held in the trust on their behalf. Blind Trust, CORNELL L. SCH.:
LEGAL INFO. INST. (Nov. 2021), www.law.cornell.edu/wex/blind_trust [perma.cc/584U-UD63]. Itis
worth noting, however, that blind trusts are not perfect vehicles for eliminating conflict of interest. See
Robert Rizzi & Dianna Muth, Blind Faith in Blind Trusts: Not as Solid an Ethical Shield as Many
Believe 1-2, BLOOMBERG BNA (Aug. 24, 2015) www.steptoe.com/a/web/6072/Blind-Faith-in-Blind-
Trusts-Not-as-Solid-an-Ethical. pdf [perma.cc/RW9H-QUHS] (describing the downsides of blind trusts).
After all, the beneficiary, the member of Congress, knows what assets they have when they place them in
the trust and so can act to suit those assets. /d. Crucially, the newly reintroduced ETHICS Act has
changed the approach of the original Act to blind trusts, and it now allows them with oversight from the
supervising ethics office. Compare S. 1171, § 13163(a)(2)(c)(i) (prohibiting the use of a blind trust),
with H.R. 4890, § 13163(a)(2)(A) (requiring divestiture or placement in a qualifying blind trust).

14TH.R. 4890, § 13161(2)(B); S. 1171, § 13161(2)(B). Some commentators note that these sorts
of investments are not rife with the same insider trading possibilities that can plague ordinary stock
purchases, as such funds are themselves amalgamations of many, diversified investments. See Letter
in support of the ETHICS Act from Kedric Payne, Vice President, Gen. Couns. & Senior Dir. of Eth-
ics, Campaign Legal Ctr., to Gary Peters & Rand Paul, Comm. on Homeland Sec. & Governmental
Affs. (July 23, 2024) (on file with author) (noting that politicians affected by the ETHICS Act would
still be able to purchase other financial instruments with investment potential). Exchange traded funds
(ETFs) are bundles of stocks that track the growth of the stock market. Jeff Sommer, Mutual Funds
That Consistently Beat the Market? Not One of 2,132.,N.Y. TIMES (Dec. 2, 2022), www.nytimes.com/
2022/12/02/business/stock-market-index-funds.html [perma.cc/L4GT-NSJQ]. Contrary to ETFs, digi-
tal assets like crypto currency, that are allowed under the new ETHICS Act, are risky retirement in-
vestments. Meagan Drew, Should You Invest in Crypto for Your Retirement? Experts Weigh In, IN-
VESTOPEDIA (Oct. 14, 2025), www.investopedia.com/should-you-invest-in-crypto-for-your-retirement-
11713843 [perma.cc/5YTN-DEHR]; H.R. 4890, § 13161(2)(A)(i).
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In addition, spouses and dependents of members of Congress would be re-
stricted from selling or purchasing the same investments. 43

Further, the 2024 ETHICS Act would have required the President, Vice
President, and members of Congress to eventually divest from all covered in-
vestments by 2027.'* The new Act, however, would tighten this provision by
requiring immediate divestment upon beginning a term in office.!>* Under ei-
ther formulation though, newly elected politicians, as well as their dependents
and spouses, would be given 120 days to divest from covered investments
starting from when the official is sworn in.'>! This new divestment provision
would be enforced by civil penalties.'> The penalties would be the greater of
either the monthly salary of the member of Congress or ten percent of the val-
ue of each covered investment from which the member did not divest.'>

Crucially, the ETHICS Act also creates a reporting and transparency pro-
gram with increased fines for failure to report.'>* If passed, a supervising ethics
office would monitor the holdings of the covered politicians and publish all doc-
uments and communications relating to the ETHICS Act on a public website. !>

During the summer of 2024, the original ETHICS Act moved out of the
Senate Committee on Homeland Security and Governmental Affairs.!>® De-
spite popular bipartisan support, the bill stagnated, and Congress did not ad-
vance similar legislation until Representative Krishnamoorthi reintroduced the
ETHICS Act to the House in August 2025."%” The new ETHICS Act has simi-
larly remained in legislative stasis.'*®

148 HLR. 4890, § 13161(3); S. 1171, § 13162(a)(3).

1499 See S.1171, § 13163(j), § 13161(3) (marking 2027 as the effective date of the Act and noting
that a “covered person” includes the President and Vice President). Naturally, both ETHICS Acts
allow for the sale of covered assets to divest, but only for that purpose. /d. § 13163(a)(1)(A); H.R.
4890, § 13163(a)(1)(A).

130 Compare S. 1171, § 13163(j) (beginning with its effective date in 2027), with H.R. 4890,
§ 13163(j) (stating that its requirements apply “beginning on the date on which the covered person. . .
commences the first new term of service as a member of Congress”).

B1S. 1171, § 13163(a)(1)(A)(ii); H.R. 4890, § 13163(a)(2)(A).

1528, 1171, § 13163(2)(2)(A); H.R. 4890, § 13163(g)(1)(B).

1538, 1171, § 13163(g)(2)(B); H.R. 4890, § 13163(g)(1)(B)(ii).

154 See S. 1171, § 13163(h) (outlining the duties of the supervising ethics office); H.R. 4890,
§ 13163(h) (2025) (laying out the duties of a supervising ethics office); S. 1171, Sec. 20 (providing
fines for failure to report); H.R. 4890, Sec. 20 (detailing fines for failure to report).

1558, 1171, § 13163(h); H.R. 4890, § 13163(h).

156 Justin Papp, Lawmaker Stock Trading Ban Legislation Advances in Senate, ROLL CALL (July
24,2024), rollcall.com/2024/07/24/lawmaker-stock-trading-ban-legislation-advances-in-senate/ [per-
ma.cc/2SRD-F7Q5].

157 Papp, supra note 63; H.R. 4890, CONGRESS.GOV, www.congress.gov/bill/119th-congress/
house-bill/4890/all-actions [perma.cc/CG4N-74RV]. Notably, Nancy Pelosi, who originally spoke
well of the 2024 ETHICS Act, reneged on her promise to move a version of the bill into the House
when she was Speaker. See Dave Levinthal & Madison Hall, Democrats Run Out the Clock on Con-
gressional Stock Ban, BUS. INSIDER (Dec. 20, 2022), www.businessinsider.com/democrats-run-out-
the-clock-on-a-congressional-stock-ban-2022-12 [perma.cc/WP7T-U8S8] (noting the lack of proac-
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II. ASSESSING THE STOCK AND ETHICS ACTS

The enacted STOCK Act had many proponents during its passage into
law.'>® The current form of the law, however, has been criticized as extraneous
by some and inadequate by others.'®” In signing the STOCK Act into law, Pres-
ident Obama lamented the “deficit of trust” that existed between members of
Congress and those they represent.'®! Section A of this Part details the varying
scholarly views of the effectiveness of the STOCK Act in addressing this “def-
icit.”1? Section B continues this discussion by applying these same criticisms
to the proposed ETHICS Act, situating it in the same world of concerns that it
has yet to face as proposed legislation. s

tive action to pass one of the existing bills to solve the problems of the STOCK Act). The newest
version of the bill, introduced in August 2025, also faces an uncertain future—especially as Republi-
cans control both houses of Congress and have their own stock trading proposal. Compare H.R. 4890,
CONGRESS.GOV, www.congress.gov/bill/1 19th-congress/house-bill/4890/all-actions [perma.cc/CG4N-
74RV] (providing a trading ban for members of Congress introduced in 2025), with Philip Elliot,
Trump Is Backing a Stock-Trading Ban That Doesn’t Ban Trading Stocks, TIME (Mar. 9, 2026),
time.com/7382542/trump-congress-stock-trading-ban-republicans/ [perma.cc/556 W-SKLJ] (explain-
ing that President Trump is backing a less comprehensive stock trading reform that the author argues
would not actually ban trading).

158 See H.R. 4890—Ending Trading and Holdings in Congressional Stocks (ETHICS) Act, CON-
GRESS.GOV, www.congress.gov/bill/119th-congress/house-bill/4890/all-actions (denoting the new
ETHICS Act as referred to the Committee on House Administration in August 2025 but providing no
further updates). With other trading reforms regularly failing to pass and a new trading bill being
championed by the President, it is unlikely that the new ETHICS Act will become law. See infia note
221 and accompanying text (listing a number of unpassed trading reform bills); Elliot, supra note 157
(reporting on the Stop Insider Trading Act that Republican politicians and President Trump are pro-
moting).

159 See Deirdre Walsh & Dana Bash, Congress Closes Loophole in Stock Trading Law After CNN
Report, CNN POL. (Aug. 3,2012), www.cnn.com/2012/08/02/politics/stock-act-loophole/index.html
[perma.cc/J92H-LZVG] (noting the supportive bipartisan group of bill proponents). As previously
noted, Congress passed the STOCK Act with near unanimity, but with a notable no vote by Senator
Burr. Roll Call Vote 112th Congress—2nd Session, supra note 131.

160 See Caputo et al., supra note 33 (describing a series of issues with the bill); Mesiya, supra
note 37, at 96-100 (explaining how futile insider trading prosecutions in the congressional context can
be); Derek Gimbel, Taking Stock of the STOCK Act: A Decade of Failing to Hold Congress Ac-
countable for Insider Trading 11-14 (Jan. 20, 2024), ssrn.com/abstract=4705069 [perma.cc/KVZ9-
WEDZ] (unpublished Note) (articulating the lack of application of the STOCK Act within existing
insider trading jurisprudence).

161 Deirdre Walsh, Obama Signs STOCK Act to Address ‘Deficit of Trust’ in Washington, CNN
POL. (Apr. 4,2012), www.cnn.com/2012/04/04/politics/stock-act-signing/index.html [perma.cc/U2T3-
959P]; see Scott Wong, Insider Trading Ban Heads to Obama, POLITICO, www.politico.com/story/
2012/03/insider-trading-ban-heads-to-obama-074364 [perma.cc/A65F-Z63C] (Mar. 23,2012) (noting
opinions in Congress about what would become the STOCK Act).

162 See infia notes 164195 and accompanying text (describing the main parts of the STOCK
Act).

163 See infra notes 197-224 and accompanying text (discussing the major parts of the ETHICS Act).
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A. The STOCK Act

The STOCK Act advances two main goals: (1) it imposes a reporting and
transparency program on stock trading by members of Congress, and (2) it une-
quivocally extends insider trading liability to members of Congress. '** This Note
will bring together a variety of expert opinions on both features, in turn. '3

1. Reporting and Transparency Measures

Before the STOCK Act, members of Congress were not subject to compre-
hensive disclosures of their transactions in financial markets.'®® The STOCK Act
explicitly instituted a reporting regime on members of Congress and their senior
staff that opened this information to the public.'®” As Professor Donna Nagy
and other commentators note, the STOCK Act has increased transparency.'®®
Despite this supposed improvement, others have noted how the STOCK Act’s
transparency measures have been skin deep, reflecting more of a symbolic step
rather than a full commitment to public accountability.'*® One particularly sur-

164 STOCK Act, Pub. L. No. 112-105, 126 Stat. 291, 291-292 (2012); see supra notes 124, 128,
and accompanying text (explaining the two major aspects of the STOCK Act, the extension of liability
and the transparency regime).

165 See infra notes 168195 and accompanying text (noting the views of scholars on the reporting
system and the extension of insider trading liability).

166 See Scott Wong, Insider Trading Bill Heads to House, POLITICO, www.politico.com/story/
2012/02/insider-trading-bill-heads-to-house-072391 [perma.cc/Z7JE-HJSL] (Feb. 3,2012) (compar-
ing the new bill to the then-existing law). Notably, before the STOCK Act, members of Congress did
not have to provide reports on stock ownership as quickly. Id.

167 STOCK Act, § 4, 126 Stat. at 292. The changes from the STOCK Act instituted more regular
disclosure requirements and easier public access to the records that did not require a written request.
Wong, supra note 166.

168 See Donna M. Nagy, Owning Stock While Making Law: An Agency Problem and a Fiduciary
Solution, 48 WAKE FOREST L. REV. 567, 570 (2013) (describing the effect of the STOCK Act); see
also Kristen Kelbon, Creating an Effective Vaccine to Prevent Congressional Insider Trading: Legis-
lation Is Needed to Cure Deficiencies of the STOCK Act, 55 CREIGHTON L. REV. 145, 163 (2022)
(explaining the transparency measures). Professor Donna Nagy is the C. Ben Dutton Professor of Law
at Indiana University Maurer School of Law. Nagy, supra, at 567.

169 See Sarah J. Williams, Regulating Congressional Insider Trading: The Rotten Egg Approach,
45 CARDOZO L. REV. 1399, 1414-15 (2024) (explaining the main impetus for the bill, and implying
that the bill was meant to quell public outrage at a scandal rather than solve the problem itself); Jeanne
L. Schroeder, Taking Stock: Insider and Outsider Trading by Congress, WM. & MARY BUS. L. REV.
159, 162-63 (2014) (calling the STOCK Act a response to a public relations problem). Case in point
is Senator Joseph Lieberman’s comment in rejecting an amendment to the STOCK Act that would
have toughened restrictions on stock ownership: that “sunshine is the best guarantee of integrity.”
Donna M. Nagy, Five Myths About Insider Trading, WASH. POST (Apr. 3, 2020), www.washington
post.com/outlook/five-myths/five-myths-about-insider-trading/2020/04/03/80ba8be8-752b-11ea-
85¢cb-8670579b863d_story.html [perma.cc/96MQ-XHDU]. This comment coupled with the subse-
quent amendment in the next congressional term to reduce transparency rules in the STOCK Act un-
derstandably threw fuel on this fire. See A Bill to Modify the Requirements Under the STOCK Act
Regarding Online Access to Certain Financial Disclosure Statements and Related Forms, S.716, 113th
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prised NPR reporter described the process for obtaining the trading infor-
mation of the members of Congress and their senior staff as needlessly ardu-
ous.'” When Congress amended the STOCK Act in 2013, access to the records
was transferred from a public online database to a single computer in the base-
ment of the Capitol Building that can be searched only one name ata time.'”" As
one advocate observed, the current database “is almost meaningless.”!”? Fur-
ther, as the Campaign Legal Center noted in its report on possible STOCK Act
reforms, the forty-five day window for disclosure is needlessly lengthy and a
further impediment to clear and regular disclosure.'”

As Nagy pointed out, the heightened transparency has not led to noticea-
ble changes at the ballot box.!™ Although it could be argued that the cases of
Senator Richard Burr and Senator Kelly Loeffler show the transparency pro-
cess at work—as Burr did not run for reelection and Loeffler lost her bid for
reelection in a 2021 special election—it is not clear that these losses were pre-
figured by trading scandals.'” Indeed, some scholars point to a disconnect be-
tween transparency measures and accountability being imposed by the voting

Cong. (2013) (removing some of the original STOCK Act reporting features); Keith, supra note 127
(describing the overhaul of the STOCK Act transparency measures).

170 K eith, supra note 127.

17! See id. (reporting the practical effects of the new modifying legislation); S.716 § 1(b) (modify-
ing the original legislation).

172 Keith, supra note 127. The reality is more surprising than this quote gives away, as the new
database was designed almost to be unusable. See id. (describing the database). Keith explained that
“[i]f you want to look up the financial disclosure forms filed by high-level congressional staffers . . .
you have to come to this [one] office.” /d. But to make a search, “you have to know the name of the
person you are searching for.” /d. At the time of writing the article there were over 2,900 records in
the system, making it “just too big a job for anybody to do.” /d.

173 See CAMPAIGN LEGAL CTR., PROS AND CONS OF STOCK ACT REFORM PROPOSALS 4 (2022),
campaignlegal.org/document/pros-and-cons-stock-act-reform-proposals [perma.cc/5JJU-QZ3Z] (con-
sidering the possibility of immediate disclosure). Although not mentioned by the Campaign Legal
Center, this delay in transparency ironically hinders the work of traders who consciously copy con-
gressional stock trades in search of an edge on the market. See Deirdre Walsh, Stock Traders Are
Trying to Beat the Market—By Copying Lawmakers, NPR (June 6, 2024), www.npr.org/2024/06/06/
nx-s1-4974720/congress-stock-trades-profits [perma.cc/CYR2-2S6A] (detailing a set of traders who
track the trades of Congress members to earn profits). It is worth noting that the article also highlight-
ed a number of other reform measures, including (1) an absolute ban on trading, (2) a blind trust re-
quirement, (3) a prior ownership requirement, (4) a pre-approval requirement, or (5) immediate dis-
closure as possible tools for improving the STOCK Act. /d.

174 See Nagy, supra note 168, at 602 (observing that the electoral process does not do a good job
controlling legislator wrongdoing); RICHARD W. PAINTER, GETTING THE GOVERNMENT AMERICA
DESERVES: HOW ETHICS REFORM CAN MAKE A DIFFERENCE 5 (2009) (pointing out that incumbent
politicians, even those wracked with scandals, are hard to eject from office via the ballot box).

175 See Cristina Marcos, Members of Congress Not Running for Reelection in 2022, THE HILL (Dec.
20,2021), thehill.com/homenews/house/586677-members-of-congress-not-running-for-reelection-in-
2022/ [perma.cc/DSAA-LD3J] (noting that Senator Burr was one of many resigning senators at the
time); Nick Niedzwiadek, Warnock Bests Loeffler in Georgia Runoff, POLITICO, www.politico.com/
news/2021/01/06/warnock-beats-loeffler-455290 [perma.cc/KN8A-FRCS5] (Mar. 14, 2025) (making
no note of the trading scandal).
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public.!”® As others have noted, however, whether or not the transparency
measures lead to action at the ballot box, the combination of increased trans-
parency with a lack of sanctions on now-exposed violators may in fact increase
distrust in Congress.'”’

In addition, the penalties for violating the reporting requirements have
faced criticism.!”® Some have described the fines of $200 as far too low to
change behavior—especially when some in Congress have net worths exceed-
ing $100 million.!” Others have pointed to the fact that the fines are applied
inconsistently because they can simply be waived by the Congressional Ethics
Committee. '

176 See Jonathan Fox, The Uncertain Relationship Between Transparency and Accountability, 17

DEV. IN PRAC. 663, 664 (2007) (explaining that transparency does not often guarantee democratic
accountability). Granted, as other scholars have noted, there is a correlation between transparency and
electoral competition: put directly, democracies are on the whole more transparent than other nations.
James R. Hollyer, B. Peter Rosendorff & James Raymond Vreeland, Democracy and Transparency,
73 J.PoL. 1191, 1202 (2011).

177 See Kedric Payne, Hard Lessons Learned After a Decade of the STOCK Act, BLOOMBERG L.
(Apr. 6, 2022), news.bloomberglaw.com/white-collar-and-criminal-law/hard-lessons-learned-after-a-
decade-of-the-stock-act [perma.cc/9M22-ELU4] (comparing increasing distrust of Congress and in-
creasing support for bans on trading).

178 See McCarthy & Fox, supra note 123, at 165 (describing the inconsistent way that the fines
are applied); Dave Levinthal & Madison Hall, 78 Members of Congress Have Violated a Law De-
signed to Prevent Insider Trading and Stop Conflicts-of-Interest, BUS. INSIDER (Jan. 3, 2023), www.
businessinsider.com/congress-stock-act-violations-senate-house-trading-2021-9 [perma.cc/5XYR-
9Y32] (listing recent STOCK Act violations); Bob Barr, Opinion, Should Congress Be Banned from
Stock Trading? The Devil Is in the Details, THE HILL: CONGRESS BLOG (Feb. 6, 2025), thehill.com/
opinion/congress-blog/5127249-congressional-stock-trading-ban/ [perma.cc/V26G-LXA2] (compar-
ing the number of violations and comparatively small fines levied against members of Congress). Barr
also noted the unfair way that the flat fines treat members of Congress with vastly different net worths
with the same penalties. Barr, supra.

179 See We Need Stronger Oversight of Congressional Stock Trades, CAMPAIGN LEGAL CTR.
(Sep. 25, 2024), campaignlegal.org/cases-actions/we-need-stronger-oversight-congressional-stock-
trades [perma.cc/5JKT-KM23] (contrasting the value of trades made and the comparatively paltry
fines); David Hawkings, Wealth of Congress: Richer Than Ever, but Mostly at the Very Top, ROLL
CALL (Feb. 27, 2018), rollcall.com/2018/02/27/wealth-of-congress-richer-than-ever-but-mostly-at-
the-very-top/ [perma.cc/EA7Q-EN87] (articulating the wealth of Members of Congress). As the Cam-
paign Legal Center notes, the fines themselves are also not made public. We Need Stronger Oversight of
Congressional Stock Trades, supra. This only adds to the cycle of mistrust that the transparency
measures may already create. See id. (describing the fine system); Payne, supra note 177 and accompa-
nying text (highlighting the negative feedback loop between transparency and limited repercussions).

180 McCarthy & Fox, supra note 123, at 165. Some commentators openly wonder whether the fines
are imposed at all. See Kimberly Leonard, Dave Levinthal & Camila DeChalus, Congress and Top Capi-
tol Hill Staff Have Violated the STOCK Act Hundreds of Times. But the Consequences Are Minimal,
Inconsistent, and Not Recorded Publicly., BUS. INSIDER (Dec. 15, 2021), www.businessinsider.com/
congress-stock-act-violations-penalties-consequences-2021-12 [perma.cc/WEN7-6XJH] (questioning
whether fines are imposed on violators).
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2. The Extension of Insider Trading Liability

Scholars are largely in agreement that the STOCK Act has done little to
curb the form of trading that instigated its passage.'8' Arecent law review arti-
cle went so far as to describe it curtly as a “placebo.”'® Other commentators
have been even more excoriating and have questioned the motives of Congress
in passing the Act.'®?

Although the STOCK Act bridged concerns over the applicability of 10b-
5 insider trading liability to members of Congress, the fix has yet to decisively
affect congressional activity.'®* By some measures, the questionable trading by
members of Congress may have slowed in recent years, though it has by no
means ceased.'®> As of yet, no member of Congress has been charged with in-
sider trading through the STOCK Act.!%¢ The principles at the heart of the
STOCK Act, many argue, have therefore gone unaddressed.'®’

181 Compare Barbabella et al., supra note 58, at 20203 (telling the story of Senator Bill Frist’s trad-
ing scandal, an early impetus for the STOCK Act), with Kelly, supra note 7 (describing Senator Burr’s
recent trading scandal). Senator Frist had sold his stake in his father’s company at “close to the top of the
market” just before a poor earnings report sent the stock price tumbling. Floyd Norris, What Did Bill
Frist Know and How?, N.Y. TIMES (Sep. 29, 2005), www.nytimes.com/2005/09/29/business/what-did-
bill-frist-know-and-how.html [perma.cc/LU9T-LYLR]. Ironically, this sort of trade is far more similar
to one in a traditional insider trading case than one in the congressional context that the STOCK Act
could address (e.g. Senator Burr’s scandal). See id. (describing Frist’s sale); Dirks v. SEC, 463 U.S.
646, 647 (1983) (explaining that a fiduciary duty can extend from a corporate insider to the recipient
of a tip given by that insider if there is wrongdoing by the tipper in doing so); Keith, supra note 123
(reporting on the STOCK Act as banning insider trading in Congress); Kelly, supra note 7 (describing
Senator Burr’s suspect trades during the beginning of the pandemic).

182 Williams, supra note 169, at 1415.

183 See Jonathan Macey, Congress’s Phony Insider-Trading Reform, HOOVER INST. (Dec. 13,
2011), www.hoover.org/research/congresss-phony-insider-trading-reform [perma.cc/QY9J-UTHU]
(complaining that Congress did not take steps to seriously limit the practice of trading in Congress but
only to make it seem like reforms had taken place). Journalist Jonathan Macey baldly explained that
“what Congress really wants is to keep making the big bucks that come from trading on inside infor-
mation but to trick those outside of the Beltway into believing they are doing something about this
corruption.” /d.

184 See STOCK Act, Pub. L. No. 112-105, 126 Stat. 291 (2012) (applying 10b-5 liability to mem-
bers of Congress); German Lopez, Profiting in Congress, N.Y. TIMES (Sep. 16,2022), www.nytimes.
com/2022/09/16/briefing/congress-stock-trading.html [perma.cc/G2TB-8QKS5] (explaining the profit
members of Congress continue to reap); Mesiya, supra note 37, at 98 (noting further regulation is
needed to prosecute congressional insider trading).

135 See Williams, supra note 169, at 1406-07 (pointing out that a study showing fewer abnormal
returns for the portfolios of members of Congress implies that such activity has slowed on the aggre-
gate, though continues to occur).

136 Nicholas Gervasi, Note, Blacking Out Congressional Insider Trading: Overlaying a Corpo-
rate Mechanism Upon Members of Congress and Their Staff to Curtail lllegal Profiting, 28 FORDHAM
J. CoRP. & FIN. L. 223, 260 (2023).

187 See Mesiya, supra note 37, at 96 (pointing to cases that are unaddressed by the STOCK Act);
Nocera, supra note 37 (describing the failure of the STOCK Act a decade on). Specifically, Repre-
sentative Louise Slaughter, the sponsor of the original bill, described the STOCK Act as a “statement
of how we in Congress view ourselves.” Rep. Louise Slaughter (D-NY) on Her STOCK Act Banning
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Most importantly, the extension of liability did not address the preexisting
challenge of successfully prosecuting all charges of insider trading, congression-
al or not.'® As Professor Sarah J. Williams noted in her reflection on congres-
sional insider trading, the “intrinsic difficulties” of proving that specific infor-
mation was material and that the person acted with scienter on that information,
remain.'® Nor did the STOCK Act seek to apply other aspects of the SEC 10b-5
regime, like trading plans and cooling-off periods, as another commentator ex-
plained.'®® Others have also noted that the easily accessible and diverse online
media landscape poses further challenges to any insider trading prosecution,
something that only increases in the congressional context.'! This is because

Congressional Insider Trading, supra note 122. She continued by saying that “no matter how power-
ful our position may be . . . none of us is above the law.” /d. Contrary to Representative Slaughter’s
belief'in the spirit of the Act, the reality is that no member of Congress has been held legally account-
able to the law. Compare id. (explaining the goal of the Act), with Gervasi, supra note 186, at 260
(noting that there have been no STOCK Act prosecutions). Of course, this does not necessarily mean
that the STOCK Act has not affected behavior in Congress; however, the prevalence of conflicts of
interests that remain undercuts this. See Kelly et al., supra note 45 (laying out the surprising preva-
lence of conflicts of interest in Congress simply available in the public record). But see Strauss, supra
note 32 (saying that after her trading scandal, Senator Loeffler announced that she would divest from
individual stock ownership).

188 See Schneider, supra note 27, at 302-03 (giving a short summary of basic insider trading
prosecution challenges); Robert K. Kelner, Peter Koski & Clayton Bailey, The Challenges of Prose-
cuting Congressional Insider Trading, LAW360 (June 18, 2020), www.law360.com/articles/1281399/
the-challenges-of-prosecuting-congressional-insider-trading [perma.cc/JA2V-CYNK] (noting the
added layers of challenges in the congressional context).

189 Williams, supra note 169, at 1415-16. Sarah J. Williams is an Assistant Professor at Penn
State Dickinson Law, and she writes about securities regulation. /d. at 1399. To combat the weakness-
es that she sees in the STOCK Act, Professor Wiliams recommended that elected officials partake in
Form 144 registering (simply a heightened type of stock trade reporting). /d. at 1432, 1433, 1435. She
did not, however, forward any solution to the weakness in bringing insider trading prosecutions more
generally. Id. at 1416. Alternatively, it is worth considering the way that other courts have approached
this issue by allowing the use of permissive inferences by the finder of facts. See LANGEVOORT, supra
note 70, § 4:8 (describing when permissive inferences are sometimes used in insider trading law);
United States v. Larrabee, 240 F.3d 18, 24 (1st Cir. 2001) (finding that the jury’s inference based on
the relationship between the traders and the size of Larrabee’s trade was fair).

190 See George Ferris, Opinion, Existing Laws Can Oversee Congressional Stock Trading—If We
Use Them, THE HILL (Feb. 21, 2023), thehill.com/opinion/finance/3867642-existing-laws-can-
oversee-congressional-stock-trading-if-we-use-them/ [perma.cc/X2QV-8MGT] (arguing that SEC
10b5-1 regulations should be imposed on Congress to positive effect). The SEC allows corporate
insiders to safely trade securities in their corporations by disclosing their trades in advance and lock-
ing in any planned trades with their brokers. /d. Crucially, a cooling-off period stops such trades from
being made with time sensitive information on the assumption that the value of any information
known to the insider would diminish between the plan approval and the time of the trade (between 30
and 120 days). See Jun Deng, Huifeng Pan, Hongjun Yan & Liyan Yang, Disclosing and Cooling-off:
An Analysis of Insider Trading Rules, 160 J. FIN. ECON. 1, 2 (2024) (setting out one view of the cool-
ing-off period).

191 See Kelbon, supra note 168, at 171 (explaining that so much media may make proving infor-
mation is non-public much harder); Insider Trading, Congress and Covid-19: A Renewed Focus on
the STOCK Act, FOLEY HOAG (Apr. 15, 2020), foleyhoag.com/news-and-insights/publications/alerts-
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congressional traders have an easy job finding media that can support their
trading decisions to thereby undermine claims that they relied upon material
non-public information gained from their congressional duties.'*?

Yet further criticisms reject the need for such legislation at all.'** Insider
trading, these scholars argue, is natural and not at all bad for markets.'** Alt-
hough this is a minority view, many counter by pointing to the larger issues of
accountability and democracy at stake in this insider trading context.!®

B. ETHICS Act

The STOCK Act has been the subject of much scholarship describing its
perceived benefits and issues.!”® This Section will situate the ETHICS Act
within that existing STOCK Act scholarship to apply the same concerns and
policy considerations to the ETHICS Act.'”” Though the Acts are different, the
“deficit of trust” may be the same.'?

and-updates/2020/april/insider-trading-congress-and-covid19-a-renewed-focus-on-the-stock-act/
[perma.cc/R5Y9-5MZ8] (describing the challenges of bringing 10b-5 litigation).

192 See Insider Trading, Congress and Covid-19: A Renewed Focus on the STOCK Act, supra note
191 (noting the saturation of the media with information); Schneider, supra note 27, at 303 (noting how
easy it can be to blunt an insider trading charge with publicly available information). In the congressional
context, this issue is even more daunting. Charles L. Slamowitz, Profiteering Off Public Health Crises:
The Viable Cure for Congressional Insider Trading, 77 WASH. & LEE L. REV. ONLINE 31, 43 (2020),
https:/scholarlycommons.law.wlu.eduw/wlulr-online/vol77/iss1/3/ (“ C]losed-door meetings may use in-
formation obtained from publicly-disclosed global sources, making actual violations difficult to verify.”).

193 See Engle, supranote 71, at 38 (declaring that insider trading is in fact good for the economy);
Jeffrey Miron, Should Insider Trading Be Legal?, CATO INST.: CATO AT LIBERTY (Oct. 1, 2024),
www.cato.org/blog/should-insider-trading-be-legal/ [ perma.cc/QQL4-7NGU] (decrying such regula-
tion as inherently inefficient).

194 See Engle, supra note 71, at 60 (explaining that insider information actually leads to a more rep-
resentative and accurate market price for stocks); Schulp, supra note 114 (describing insider trading as a
harm to market efficiency). Although the minority view, criticisms of insider trading law remain a part of
the discourse, supported by those like Chief Justice Rehnquist, who has noted that “[w]hen we deal with
private actions under Rule 10b-5, we deal with a judicial oak which has grown from little more than a
legislative acorn.” Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 737 (1975).

195 See Dent, supra note 71, at 273 (explaining the need for insider trading law). But beyond de-
bate over the efficacy of insider trading law broadly, in this context, merely applying existing law
fairly is an essential value of the American system. See JEFFERSON, supra note 116, § 288 (declaring
legislators must be bound by the law like every citizen). Benjamin Franklin similarly noted that “[a]n
equal dispensation of protection, rights, privileges, and advantages is what every part [of the nation] is
entitled to, and ought to enjoy.” 5 BENJAMIN FRANKLIN, The Result of England’s Persistence in Her
Policies Towards the Colonies Illustrated, in THE COMPLETE WORKS OF BENJAMIN FRANKLIN 378,
416—-17 (John Bigelow ed., New York, G.P. Putnam’s Sons 1887).

196 See supra notes 166195 and accompanying text (establishing scholarly perspectives on the
main provisions of the STOCK Act).

197 See infia notes 199-224 (applying the criticisms of the STOCK Act to the provisions of the pro-
posed ETHICS Acts). Though there are a handful of news reports on the 2024 legislation, no thorough
analysis is available for either version, hence the comparison with the STOCK Act. See Walsh, supra
note 37 (describing the ETHICS Act); Caputo, supra note 141 (expressing support for the ETHICS Act).

198 Walsh, supra note 161; Justin Papp, Former Members Join the Chorus Calling to End Congres-
sional Stock Trading, ROLL CALL (Sep. 16, 2024), rollcall.com/2024/09/16/former-members-join-the-
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1. Reporting and Transparency Measures

The ETHICS Act takes a slightly different approach from the STOCK Act
in promoting transparency.'*® The ETHICS Act requires similar disclosures but
imposes a higher, five hundred dollar penalty for non-reporting.*” In addition,
the Act would create a more accessible public database to house the reporting
information.?”! Proponents of the original Act argued that this would lessen
some of the concerns that commentators have expressed over what they per-
ceive to be the STOCK Act’s relaxed penalty system.?%* It is also important to
note that the phasing out of individual stock ownership would eliminate some
of the need for the public database in the long term.?*

In addition, the ETHICS Act would utilize existing supervising ethics offic-
es to collect fines for non-compliance, administer the disclosure system, and is-

chorus-calling-to-end-congressional-stock-trading/ [perma.cc/XT5M-LARH]. Representative Raja
Krishnamoorthi also reiterated this when he reintroduced the Act in August 2025, noting that stock own-
ership “creates not just the appearance, but often the reality, of a conflict of interest” and that this Act
would “restore Americans’ trust.” Press Release, Congressman Raja Krishnamoorthi, Congressman
Krishnamoorthi Leads Bipartisan Coalition in Introducing the ETHICS Act to Ban Congressional Stock
Trading (Aug. 5,2025), krishnamoorthi.house.gov/media/press-releases/congressman-krishnamoorthi-
leads-bipartisan-coalition-introducing-ethics-act#:~:text=The%20ETHICS%20Act%20strengthens%620
congressional,by%?20respective%20Congressional %20Ethics%200ffices [perma.cc/7TNR-SP9Q].

199 Compare ETHICS Act, H.R. 4890, 119th Cong. § 13163(h) (2025) (requiring a supervising
ethics office and a public website), and ETHICS Act, S. 1171, 118th Cong. § 13163(h) (2024) (creat-
ing an ethics office and a public database of disclosures and levying higher fines), with A Bill to Mod-
ify the Requirements Under the STOCK Act Regarding Online Access to Certain Financial Disclosure
Statements and Related Forms, S.716, 113th Cong. § 1(b) (2013) (removing the online posting re-
quirement).

200 H.R. 4890, Sec. 20(a); S. 1171, § 13162(h); Walsh, supra note 37.

201 H.R. 4890, Sec. 4; S. 1171, § 13163 Sec. 4. The text of the ETHICS Act specifically describes
the database as one that “allows the public to search, sort, and download data . . . by filer name, asset,
transaction type, ticker symbol, notification date, amount of transaction, and date of transaction.” H.R.
4890, § 4 (2)(2)(B)(ii)(D); S. 1171, § 4 (a)(2)(B)(ii)(D).

202 See Barr, supra note 178 (complaining about the unclear state of fines under the STOCK Act).
As Senator Jeff Merkley, the original Act’s primary sponsor, noted, the “fines are huge in this bill,” and
any violator “would run up huge impacts very, very quickly.” Walsh, supra note 37. Senator Josh Haw-
ley, another of the Act’s sponsors, echoed this sentiment, saying that it would be a “very tough bill.” /d.

203 See H.R. 4890, § 13163(j) (noting the divestment deadline); S. 1171, § 13163(j) (laying out the
divestment deadline requirements). The ETHICS Act requires members of Congress to totally divest
from individual stocks by 2027 in the original formulation or by the start of the next term in the 2025
Act. HR. 4890, § 13163(j); S. 1171, § 13163(j). The reporting function would therefore only be present-
ing assets that the members of Congress would be allowed to own at that point, most likely mutual funds
or ETFs. H.R. 4890, § 13162(a); S. 1171 § 13162(a). As mutual funds are diversified pools of invest-
ments, they would not create the same conflicts of interest that owning shares in any individual company
would. See Adam Haye, Investing in Mutual Funds: What They Are and How They Work, INVESTOPEDIA
(Jan. 30, 2025), www.investopedia.com/terms/m/mutualfund.asp [perma.cc/RLM9-KA93] (describing
the diversified nature of mutual funds); see also Kelly et al., supra note 45 (listing conflict of interests in
Congress, specifically that of one representative who owned Boeing stock).
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sue continuing rules and guidance.?** This provides some flexibility for the ad-
ministration of the Act going forward, however, commentator concerns levied
against the STOCK Act over administrative bloat could apply as well.?% On the
other hand, critics note that the ETHICS Act does not fix the inconsistent impo-
sition of fines that plagued the STOCK Act because such fines will still be dis-
cretionary.?% These optional fines are akin to having Congress police itself.2"’

2. Insider Trading Liability

Unlike the STOCK Act, the ETHICS Act does not address insider trading
directly.?”® Instead, the ETHICS Act eliminates the need for extending 10b-5
liability to members of Congress by making it illegal to trade individual
stocks.?” If members of Congress cannot own individual stocks, the thinking
goes, they cannot trade on any insider information.?!? It is important to note
though, that the ETHICS Act does not cancel the STOCK Act’s provision of
liability to elected officials.?!! Specifically, the Act aims to restrict the trading
of any stocks that members of Congress currently own, with a goal of requir-
ing total divestiture from individual stocks.?!? Essentially, the ETHICS Act

204 H.R. 4890, § 13161(11); S. 1171, § 13161(11). These provisions utilize the existing ethics
infrastructure by placing requirements on existing ethics offices. See H.R. 4890, § 13161(11) (placing
the ethics office within the scheme articulated in existing law at 5 U.S. § 13101).

205 See Jim Harper, Sunlight Is the Best Disinfectant, TECH. LIBERATION FRONT (Mar. 16, 2008),
techliberation.com/2008/03/16/sunlight-is-the-best-disinfectant/ [perma.cc/24EU-GIF Y] (expressing
some concerns over regulation of insider trading in congress, especially administrative waste).

206 Compare McCarthy & Fox, supra note 123, at 165 (explaining the deficiencies in the STOCK
Act transparency system), with H.R. 4890, § 13161(11) (using the existing supervising ethics offices
with new guidelines), and S. 1171, § 13163 (h) (implementing an oversight board and a public data-
base of disclosure information).

207 See Gordon Clark, Can Congress Police Itself?, PUB. CITIZEN (Apr. 11,2006), www.citizen.
org/news/can_congress po/ [perma.cc/M272-V746] (dismissing this concept out of hand).

208 See generally S. 1171 (banning stock ownership but not mentioning liability or 10b-5); H.R.
4890 (banning stock ownership and allowing some investments but refraining from mentioning insid-
er trading liability).

209 See generally H.R. 4890 (making trading individual stocks and other securities illegal only for
members of Congress and their families).

210 See H.R 4890, § 13163(a)(2(A) (denoting that ownership or trades in stocks and other securi-
ties would be illegal for covered politicians); S. 1171, § 13163(a)(1)(A) (requiring divestment for
covered persons); CAMPAIGN LEGAL CTR., supra note 173, at 1 (noting that eliminating stock owner-
ship would make insider trading in Congress irrelevant).

211 See generally H.R. 4890 (increasing restrictions on ownership but not addressing the liability
issue); S. 1171 (amending existing restrictions on ownership but not altering liability for members of
Congress).

212 See H.R. 4890, § 13163(j) (imposing the deadline for divestment); S. 1171, § 13163(j) (estab-
lishing a hard deadline for divestment); Walsh, supra note 37 (noting the eventual goal of the Act).
The newly reintroduced ETHICS Act changes the original requirement of divestiture by 2027 to re-
quiring divestiture by the beginning of a Congressperson’s term. Compare S. 1171, § 13163(j) (mark-
ing out an effective date of March 31, 2027), with H.R. 4890, § 13163(j) (setting an effective date for
the commencement of each covered person’s new term).
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foregoes the challenges inherent in prosecuting a traditional 10b-5 insider trad-
ing action that many scholars have highlighted.?!* But as many also note, this
gives rise to other concerns over market freedoms and how challenging such a
reform may be to enact.?!*

Further, many push back on a ban on trading in the stock market for
members of Congress and their close family members and staff.?!> Congress-
woman Nancy Pelosi notably described this as a right of all members of the
country: the right to take part in the nation’s free market.?'® Some market-
oriented scholars have noted that a ban is counterproductive, as insider trading
is not detrimental and that the true point of such a bill should be limiting con-
flicts of interest.?!” Others have discussed the possibility that a total ban would
create needless inquiries and even some politically motivated investigations.!®

213 See S. 1171, § 13163(a)(i)—(a)(ii) (laying out the key components of the original Act: the ban
and divestment provisions); H.R. 4890, § 13163(a)(2)(A) (requiring divestment or placement in a
blind trust); CAMPAIGN LEGAL CTR., supra note 173, at 1 (positing that a ban would bypass transpar-
ency issues of the existing STOCK Act); Schneider, supra note 27, at 30203 (sketching out insider
trading litigation challenges).

214 See CAMPAIGN LEGAL CTR., supra note 173, at 2 (noting the challenge of passing such a ban
as its major drawback). It is worth noting that President Biden was in favor of this ban while in office,
though it was tellingly in the waning days of his presidency. See Chris Megerian, Biden Calls for Ban
on Congressional Stock Trading, AP NEWS (Dec. 17, 2024), apnews.com/article/joe-biden-congress-
stock-trading-ban-dd9al7d7ea96a8f3a4705ebe1504c72d [perma.cc/FR4Z-AXFU] (describing Biden’s
move as a belated one). The proposed 2025 ETHICS Act solves some of the challenges surrounding
enacting the law, as it is less restrictive than the original Act because it does not apply to the executive
and allows for qualified blind trusts. See H.R. 4890, § 13163(a)(2)(A), § 13161(3) (defining covered
persons and prohibited investments).

215 See Barr, supra note 178 (describing the total ban as painting with “too broad a brush,” as it
affects lawmakers who have millions and those who have a comparatively small net worth).

216 Brian Slodysko, Pelosi Defends Lawmaker Stock Trades, Citing ‘Free Market,” AP NEWS
(Dec. 15,2021), apnews.com/article/business-nancy-pelosi-congress-8685¢82eb6d6e5b42413417{3d
5d6775 [perma.cc/8ZNX-2S2M]. As can be seen in reporting, Pelosi’s husband was a regular trader.
Madison Hall, See Every Stock Trade Nancy Pelosi’s Husband, Paul Pelosi, Made While She Was
House Speaker in 2021 and 2022, BUS. INSIDER (Jan. 13, 2023), www.businessinsider.com/nancy-
pelosi-stock-trades-congress-investments-2022-7 [perma.cc/2J8P-KSTLY]. It is worth noting, however,
that many experts find the types of assets that the ETHICS Act allows members of Congress to hold,
to be more than adequate for investing. See Barclay Palmer, The Advantages of Exchange Traded
Funds (ETFs), INVESTOPEDIA (July 24, 2024), www.investopedia.com/ask/answers/09/etfs-vs-
mutual-funds.asp [perma.cc/TSX3-Y7UH] (describing the value of ETFs); Paul B. Brown, Investing
Made Simple for Beginners and Everyone Else, N.Y. TIMES (Apr. 8, 2021), www.nytimes.com/2021/
04/08/business/investing-made-simple-for-beginners-and-everyone-else.html [perma.cc/Y T6T-LTGU]
(noting that mutual funds are also useful investments in some contexts). As Sana Mesiya also points
out, other parts of the government, like the FDA, restrict what company stock their employees and
their families can own, so why not restrict Congress, too? Mesiya, supra note 37, at 99—100.

217 See Schulp, supra note 114 (decrying the effect of bans on market efficiency); Stanislav Dol-
gopolov, Insider Trading and the Bid-Ask Spread: A Critical Evaluation of Adverse Selection in Mar-
ket Making, 33 CAP. U. L. REV. 83, 146 (2004) (mentioning that insider trading may have a positive
effect on the flow of information in certain economies).

218 See Harper, supra note 205 (worrying about possible issues with congressional trading regula-
tion).
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Nonetheless, it is unclear whether the administrative effects would weigh
heavily enough to make the ETHICS Act untenable, or whether they would
have an effect at all.?"’

More pragmatically, as the Campaign Legal Center’s report on different
insider trading proposals points out, the downside to a ban is largely in build-
ing a consensus in Congress to support such a policy.??° Other bills with bans
on trading have floundered in past Congresses.?*! In addition, the penalty com-
ponent is harsher than that of the STOCK Act.???> Whereas the STOCK Actim-
posed a two hundred dollar fine for failure to disclose a trade, the ETHICS Act
would impose a penalty worth the higher of either the monthly salary of the
member of Congress, or ten percent of the value of the banned investments they
hold for non-compliance.??? Extending the Campaign Legal Center’s logic, the
harsh penalties are sure to make the passage of the bill more challenging.**

II1. THE EFFICACY OF THE ETHICS ACT

The ETHICS Act is a step forward for regulating insider trading by mem-
bers of the government, but one that can nonetheless be improved.??* First, Sec-
tion A will interrogate the scholarly discussion surrounding the proposed ETHICS
Act and the existing STOCK Act.?? Then, Section B will continue by assessing

219 Compare id. (dwelling on the weaponization of any new investigatory body and accompany-
ing fines), with CAMPAIGN LEGAL CTR., supra note 173, at 1 (describing the benefits of a stock ban
for members of Congress).

220 CAMPAIGN LEGAL CTR., supra note 173, at 2. Even one of the original ETHICS Acts spon-
sors, Senator Josh Hawley, described the bill as “very tough.” Walsh, supra note 37. Asking Congress
to impose possibly life-altering fines on themselves becomes a natural hurdle to passing the act. CAM-
PAIGN LEGAL CTR., supra note 173, at 2. But, as noted above, the 2025 ETHICS Act provides less
stringent measures and so could assuage some of this problem. See supra notes 143—148 and accom-
panying text (showing where the two versions of the ETHICS Act diverge).

221 See Anti-Corruption and Public Integrity Act, S. 5315, 117th Cong. (2022) (attempting to alter
ethics law, but remaining only introduced to the Senate); Senator Elizabeth Warren, Address to the
National Press Club 6 (Aug. 21, 2018), www.warren.senate.gov/imo/media/doc/2018.08.21%20
Speech%200n%20Corruption.pdf [perma.cc/EXY7-H6YM] (expressing similar stock trading con-
cerns in the bill); Trust in Congress Act, H.R. 336, 117th Cong. (2022) (referring a qualified blind
trust bill to the House Committee on House Administration but making it no further); Ban Conflicted
Trading Act, S. 1393, 116th Cong. (2020) (failing to get out of committee).

222 Compare ETHICS Act, S. 1171, 118th Cong. § 13163(g)(2) (2024) (levying a fine worth 10%
of the value of the trade or a fine equal to the monthly salary of the lawmaker, whichever is higher),
and ETHICS Act, H.R. 4890, 119th Cong. § 13163(g)(1) (2025) (copying the fine scheme from the
original Act), with Pub. L. No. 112-105, 126 Stat. 292 (enforcing a two hundred dollar fine for disclo-
sure violations).

223 STOCK Act, Pub. L. No. 112-105, § 4, 126 Stat. 291,292; S. 1171, § 13163(g)(2); H.R. 4890,
§ 13163(g)(1)(B).

224 See CAMPAIGN LEGAL CTR., supra note 173, at 2 (noting the challenges of passing a bill with
measures aimed at penalizing members of Congress); H.R. 4890, § 13163(g)(2) (levying larger fines);
S. 1171, § 13163(g)(2) (increasing the possible fines).

225 See supra notes 159-224 and accompanying text.

226 See infra notes 228-260 and accompanying text.
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the ETHICS Act through the lens of Senator Burr’s trading scandal, before Sec-
tion C proposes improvements to the ETHICS Act and other future reforms.??’

A. The ETHICS Act

The ETHICS Act is a positive but imperfect solution to the resounding
failures of the STOCK Act.??® If one compares the goals that motivated the
STOCK Act—transparency and accountability for the trades that members of
Congress make—and the state of trading in Congress a decade later, little has
changed.?” In fact the measly level of transparency has done more damage to
the public’s trust in Congress, than no reporting at all.”*° But regardless, the
STOCK Act did lead to one positive innovation: clearly bringing congressional
trading within the remit of 10b-5 liability.2*! This means, in essence, that Con-
gress is not above the law.?3?

Being subject to the law though, is not the same as being held accountable
by it.*** Though members of Congress can be charged with insider trading
when they use information from their positions in Congress to make fortuitous
trades, the lack of prosecutions under the STOCK Act shows its practical im-

227 See infra notes 261-285 and accompanying text.

228 See Caputo et al., supra note 122 (noting the prevalence of insider trading allegations and
scandals and the total lack of prosecutions through the STOCK Act); Mesiya, supra note 37, at 100
(observing that the current regulatory framework is entirely ineffective); Payne, supra note 177 (coun-
tering arguments for the STOCK Act and noting its failure); infi-a notes 236257 and accompanying
text (explaining the positive aspects of the ETHICS Act and some important criticisms).

22 Compare Rep. Louise Slaughter (D-NY) on Her STOCK Act Banning Congressional Insider
Trading, supra note 122 (laying out the guiding principles of the STOCK Act), with Levinthal & Hall,
supra note 178 (listing in detail recent violations of the STOCK Act by members of Congress), and
Lopez, supra note 184 (noting a series of high profile conflicts of interest that could rise to the level of
insider trading in Congress recently). Although, this is not a universal position, as some scholars note
areduction in returns for Congresspeople trading on the stock market. See Williams, supra note 169,
at 1406 (describing a reduction in trading returns by members of Congress).

230 See Payne, supra note 177 (explaining that the increased transparency of the STOCK Act
coupled with flaccid penalties harms trust in government); Kane, supra note 78, at 112 (saying that
the deficiencies in the STOCK Act may be a detriment to promoting trust in government).

31 See STOCK Act, Pub. L. No. 112-105, 126 Stat. 291 (2012) (making members of Congress
liable for insider trading); see also Wong, supra note 161 (noting the glowing approbation heaped on
the Act by some members of Congress from both sides of the aisle).

232 Wong, supra note 161. As Senator Scott Brown, an early author of the Senate bill, said, “I
believe those who make the laws should live under the same laws as everyone else.” /d. This is not a
radical position to hold, but one that is at the core of our system of government. See THE FEDERALIST
No. 57, supra note 116 (declaring that members of Congress must be subject to the laws, the same as
every other citizen).

233 See Nocera, supra note 37 (explicating the poor results of the STOCK Act in practice). As has
been noted, no member of Congress has been prosecuted for insider trading under the STOCK Act.
Gervasi, supra note 186, at 260. Although this could simply be because no member of Congress has
traded using their insider knowledge, judging from reporting, this is unlikely. See Kelly et al., supra
note 45 (noting the large number of Congresspeople making conflicted trades).
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potence.?** This is an issue the ETHICS Act does not address.?* It is one,
however, that the ETHICS Act makes practically irrelevant by eliminating
stock ownership in Congress.?*° It is true that amending the STOCK Act to
create more strident enforcement is a sore spot for both pieces of legislation.*’
But by focusing on the wellspring of an insider trading violation—individual
stock ownership—the ETHICS Act avoids these challenges.?*®

This proactive change of focus, however, comes with its own concerns.>*
Some politicians and scholars adamantly declare that stock ownership should
not be abridged.?** The supposed tradeoff between limiting stock ownership
and promoting democratic trust that this statement implies, though, is a false
one.”*! Even if one were to accept the argument that a total ban limits the rights
of public servants and hampers their ability to save for retirement, putting the
interest of the nation ahead of their individual interests is surely part and parcel
of the role.?*? Members of Congress take an oath to “bear true faith” to the

234 See Williams, supra note 169, at 1415 (describing the STOCK Act as a symbolic solution,
with no practical results); Lopez, supra note 184 (explaining that members of Congress are still profit-
ing from their insider positions).

235 See generally ETHICS Act, S. 1171, 118th Cong. (2024) (laying out a ban on certain invest-
ments but not changing insider trading liability); ETHICS Act, H.R. 4890, 119th Cong. (2025) (ban-
ning stock trading but not altering liability for insider trading).

236 See generally S. 1171 (avoiding the issue with insider trading prosecutions entirely); H.R.
4890 (declining to address insider trading).

27 Compare H.R. 4890 (addressing stock ownership rather than insider trading liability), with
STOCK Act, Pub. L. No. 112-105, § 4, 126 Stat. 291, 292 (expanding liability but not improving the
mechanics of prosecuting the charge).

238 See'S. 1171, §§ 13161-13163 (eliminating stock ownership rather than restricting how stock
can be held); H.R. 4890, §§ 13161-13163 (changing what securities members of Congress can own).
It also avoids reliance on the SEC and the Department of Justice for enforcement; bodies that may be
reticent to enforce existing insider trading law during an administration that has pursued reckless
deregulation and prizes self-serving policy. See Matthew Goldstein, The Loyal Opposition Inside the
S.E.C.,N.Y. TIMES (Mar. 12, 2025), www.nytimes.com/2025/03/12/business/sec-caroline-crenshaw.html
[perma.cc/G66V-4SQ9] (explaining how the SEC under President Trump has rolled back enforcement
measures over cryptocurrency as the President engages in the Crypto market).

239 See Barr, supra note 178 (describing concerns over a one size fits all solution); Slodysko,
supra note 216 (noting concerns over access to the free market as an essential American freedom).

240 Slodysko, supra note 216; Barr, supra note 178. Pelosi though, may protest too much—as
reporter Mary Harris noted the possibility of selfish reasoning in the opposition to such a ban. See
Mary Harris, Why Nancy Pelosi Sabotaged Wildly Popular Bipartisan Legislation, SLATE (Oct. 5,
2022), slate.com/news-and-politics/2022/10/congressional-stock-market-ban-nancy-pelosi-sabotage.
html [perma.cc/A62Y-WCGB] (looking at Pelosi’s personal profit from the stock market as a source
of her opposition to a ban).

241 Compare Caputo, supra 141 (articulating the benefits to the public trust of the ETHICS Act),
with Barr, supra note 178 (worrying about a broad brush approach), and Slodysko, supra note 216
(describing Representative Pelosi complaining about a restriction of economic rights). It is also worth
wondering whether the benefits of Congress taking such popular political action on its own may be
good in that it might improve some Americans view of their government. See Evers-Hillstrom, supra
note 64 (showing the extent of support for a trading ban in Congress).

242 See Oath of Office, 5 U.S.C. § 3331 (making fealty to the Constitution the core responsibility
for members of Congress). The stock market, it seems, is not mentioned. /d. It is also worth noting
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Constitution.>* Personal enrichment does not feature in that oath.?** Countless
members of Congress have made statements about the purpose of their time in
Washington as being solely for public service and not as an opportunity for
profit.”* The dissonance between words and actions is striking.?*

Nevertheless, the allowed investments are more than adequate to support
the economic needs of members of Congress.?’ Banned investments do not
cover mutual funds or diversified ETFs, both of which are often seen as the
backbone of responsible retirement savings.?*® The new ETHICS Actwould also
allow digital asset ownership, unlike the original Act, but this carveout is less
likely to assuage these economic concerns than access to mutual funds and
ETFs.**

Although arguments have been made that a ban unfairly lumps together the
poorest and richest members of Congress with the same restrictions, this criti-
cism also falls flat.>>° For one, addressing such a concern would unnecessarily
complicate the administration of the law, an issue that some commentators raised

that such a sacrifice may even do members of Congress some good. See Erika Andersen, The Noble
Art of Self-Sacrifice, FORBES (May 26, 2012), www.forbes.com/sites/erikaandersen/2012/05/26/the-
noble-art-of-self-sacrifice/ [perma.cc/2UXG-QCRV] (ruminating on the importance of sacrificing in
building a moral muscle in people).

M 5U.8.C. § 3331.

244 Id.

245 See Megerian, supra note 214 (noting Biden’s support for a ban on trading and his view that
one cannot be a good representative and make a buck in Congress); Walsh, supra note 37 (explaining
Senator Merkley’s position that Congress is for service, not profit); LBJ Found., supra note 67 (fea-
turing Nancy Pelosi’s reason for serving).

246 Compare LBJ Found., supra note 67 (promoting Representative Pelosi’s reason for being a
member of Congress), with Hall & Levinthal, supra note 157 (noting Representative Pelosi’s re-
sistance to stock trading reform, by allowing reforms to expire). See also The Editorial Board, supra
note 65 (describing how the arguments against a ban do not pass the “sniff test””). Of course, Pelosi is
not an outlier, and countless quotes of Congresspeople extolling the virtue of public service could be
contrasted with their conflicted trades. See Kelly et al., supra note 45 (mentioning that nearly a fifth of
Congress took part in conflict-of-interest trades).

247 See Palmer, supra note 216 (noting the year over year returns of diversified ETFs for retire-
ment); Brown, supra note 216 (pointing to allowed investments like mutual funds, ETFs, and bonds as
high-quality investments). As Brown explained, it is best for most investors to not even ask which
stocks they should purchase, but rather simply to track the stock market with an index fund. Brown,
supra note 216.

248 ETHICS Act, H.R. 4890, 119th Cong. § 13161(2)(B) (2025); ETHICS Act, S. 1171, 118th
Cong. § 13161(2)(B) (2024); see Sommer, supra note 147 (contrasting ETFs and mutual funds). As
Jetf Sommer notes, ETFs have consistently been the best passive investment option for retirees.
Sommer, supra note 147. Actively managed funds rarely beat the steady growth of the market averag-
es over decades; ETFs, however, keep up. /d.

24 See H.R. 4890 § 13161(2)(B) (leaving open the possibility of owning digital assets); S. 1171,
§ 13161(2)(B) (banning digital assets); Drew, supra note 147 (discussing how digital assets, like cryp-
tocurrency, are inherently risky investments).

230 See Barr, supra note 178 (decrying the broad-brush regulation of a total ban).



1902 Boston College Law Review [Vol. 67:1865

when the STOCK Act was originally envisaged.?! Secondly, it does not restrict
either the richest or poorest members of Congress from diversified investments
with growth potential.>* It simply restricts individual stock ownership.?>

Banning individual stock ownership cuts to the heart of insider trading in
Congress.?** Without the ownership of a corporation’s stock, members of Con-
gress are less likely to be able to profit off of privileged knowledge about that
corporation from their committee positions.?** Likewise, they would also lack
an incentive to alter their decisions when that corporation is before their com-
mittee.?® As the 2021 New York Times report made clear, conflict of interest is
an extremely common concern in Congress, but one that the ETHICS Act
would help to effectively eliminate.?’

It is also crucial to note that the 2025 ETHICS Act would define away the
ownership restrictions for the President and Vice President that existed in the
original Act.?>® This carveout would unnecessarily limit the extent of the bill and

251 See H.R. 4890, § 13161(3) (choosing not to distinguish between members of Congress when
defining covered person); S. 1171, § 13161(3) (deciding not to differentiate between different mem-
bers of Congress); Harper, supra note 205 (complaining about the possibility of administrative issues
in reference to the STOCK Act).

232 See H.R. 4890, § 13161(2)(B) (providing an exception for ETFs); S. 1171, § 13161(2)(B)
(allowing ownership of diversified mutual funds and ETFs); Brown, supra note 216 (noting that the
allowed investments are the best investments for retirement savings). Some have argued, though, that
a restriction on ownership would unfairly hamper participation in politics for wealthy American citi-
zens. See Anita Padilla, Sen. Rick Scott Raises Concerns Over Stock Trading Ban for Elected Offi-
cials, Cites Impact on Entrepreneurs, Public Servants, FLORIDA’S VOICE (July 31, 2025), flvoice-
news.com/sen-rick-scott-raises-concerns-over-stock-trading-ban-for-elected-officials-cites-impact-on-
entrepreneurs-public-servants/ [perma.cc/SLMD-AYD6] (arguing that a ban would discourage suc-
cessful Americans from serving in government).

23381171, § 13162(a); H.R. 4890, § 13162(a).

234 See CAMPAIGN LEGAL CTR., supra note 173, at 1 (finding a stock ban a comprehensive solu-
tion to the problem); Mesiya, supra note 37, at 100 (concluding that a ban is the best solution to con-
gressional insider trading); Ward, supra note 34 (supporting a stock ban for members of Congress).
As can be seen in the New York Times report on conflicts of interest, all the conflicts arose through the
ownership of individual stocks. See Kelly et al., supra note 45 (listing ninety-seven members of Con-
gress with clearly reported conflicts of interest).

255 See Kane, supra note 78 (describing how congressional decisions could be made to influence
the portfolio value of members of Congress).

2% See Kelly et al., supra note 45 (explaining the conflict as arising from the ownership of stock
of corporations with concerns before the boards members of Congress sat upon).

237 See id. (laying out the extent of then-existing conflicts of interest in Congress, through securi-
ties ownership). This survey of course leaves open the glaring question of how many conflicts exist
beyond those uncovered in publicly available records. See id. (explaining the limits of the New York
Times ' research). Further, as the journalists note, some “committees have broad purview over matters
like tax policy, which affects every company and individual in the U.S. economy but which the Times
analysis would not have flagged.” /d. Further, “members of Congress have wide-ranging influence,
and access to sensitive information, that their committee assignments may not reflect.” /d.

238 Compare ETHICS Act, H.R. 4890, 119 Cong. § 13161(3) (2025) (naming covered persons as
on members of Congress), with ETHICS Act, S. 1171, 118th Cong. § 13161(3) (2024) (applying the
Act’s restrictions to the President, Vice President, and members of Congress).
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reflects political necessity more than a true policy preference.?® Regardless of
intention though, true reform requires a uniform application of the law.2%

B. Senator Burr and the ETHICS Act

Applying the ETHICS Act to the story of Senator Burr, we can see the
benefits of the Act in practice.?®! With the total divestment from individual
stocks required by the ETHICS Act, the core transactions at issue in Senator
Burr’s case would have been impossible.?*? Senator Burr would have never
been allowed to own the stocks in his portfolio to begin with and so would not
be able to sell them in anticipation of a market crash.?®

Intriguingly though, under the ETHICS Act, Senator Burr would have
been able to own shares of a mutual fund or an ETF—assets that would appre-
ciate and depreciate in lockstep with the market.?** These funds would have
faced a loss almost identical to the market in February and March 2020.2% Un-
der the ETHICS Act, Burr would still have been able to sell them to protect his
profits and even make money before the market crash.?*® This shows one hole

239 See Elliot, supra note 157 (explaining that the Republican proposal that President Trump tout-
ed at the State of the Union is laughably ineffectual but crucially leaves out the White House); S.
1171, § 13161(3) (attempting to make the President and Vice President subject to the law the same as
members of Congress). The carveout in the President’s favored bill likely shows that applying any
restriction to the executive is a non-starter with the current composition of the national government.
See Elliot, supra note 157 (“[E]ven if Congress somehow managed to pass . . . [a more aggressive
trading reform measure,] it would still likely be vetoed by Trump, who has strongly hinted he won’t
support a measure that puts any restrictions on his own investing ability.”).

260 See JEFFERSON, supra note 116, § 288 (pointing out that all members of the government
should be held to the same laws as every other citizen). Additionally, it is not unreasonable to think
that elected representatives should be held to higher standards by law than other citizens. See supra
note 242 and accompanying text (explaining that elected representatives, like the President, should be
willing to sacrifice more freedom to better serve those they represent in order to uphold their oaths).

261 Compare Kelly, supra note 7 (cataloging Senator Richard Burr’s trades), with H.R. 4890,
§ 13162(a) (restricting the trading of covered investments); S. 1171, § 13162(a) (banning ownership
of stocks of individual corporations), and Payne, supra note 147 (expressing support for the ETHICS
Act by noting how it would build trust).

202 See Kelly, supra note 7 (explaining Senator Burr’s well-timed sale of assets); H.R. 4890,
§ 13162(a) (banning trading of stock); S. 1171, § 13162(a) (laying out the trading ban). Of course, this
would require Senator Burr to have been following the provisions of the Act, that he would be incen-
tivized to, given that the value of his “covered assets” (i.e., the amount needed to calculate his fines
for non-compliance) would be nearly $1.6 million. H.R. 4890, § 13163(g)(1)(B); S. 1171,
§ 13163(g)(2); Kelly, supra note 7.

263 See Rabinowitz, supra note 15 (describing the money Burr saved with his trades before the
market crash); H.R. 4890, § 13163(a)(2) (requiring divestment from covered investments); S. 1171,
§ 13163(a)(1) (ordering divestment from covered investments, like stocks).

264 See H.R. 4890, § 13161(2)(B) (listing excepted asset types); S. 1171, § 13161(2)(B) (noting
allowed assets); Brown, supra note 216 (defining what ETFs are and how they work).

265 See Brown, supra note 216 (explaining how these types of investment track the market close-
ly); Rodini, supra note 11 (noting the size of the crash).

266 See H.R. 4890, § 13162(a) (banning the sale or purchase of covered assets, with no mention of
allowed assets); S. 1171, § 13162(a) (declining to include allowed assets in the ban on trading). In



1904 Boston College Law Review [Vol. 67:1865

in the ETHICS Act’s approach to limiting insider trading in Congress through
its detour around 10b-5 liability.?%

Senator Burr’s brother-in-law Gerald Fauth’s trades show another hole in
the ETHICS Act.?® Although, in theory, Fauth was liable for insider trading
through a misappropriation theory, he was not charged.?® If Fauth did act on
material non-public information he received from Senator Burr, he would be
guilty of insider trading per the STOCK Act.?’® But, with the limitation of in-
sider trading law spelled out in Part II of this Note, any case against Fauth was
likely challenging to prosecute from the start.?’! Fauth could have pointed to
widely available information about the pandemic to undermine any case—
making it hard to prove that Senator Burr was the inspiration for his trade con-
clusively, and to the legally required standard of proof.?’?

C. Proposed Changes

Therefore, this Note proposes that the ETHICS Act, or similar reform leg-
islation, be amended to include the full extent of the original ETHICS Act re-
forms, as well as a cooling-off period and a codified permissive inference of
knowledge.?”

fact, Senator Dick Durbin did exactly this after hearing about the impending 2008 sub-prime mortgage
crash in a closed-door meeting. See Thrush, supra note 50 (pointing out the timing of the trades).

267 See H.R. 4890, § 13162(a) (leaving the purchase and sale of ETFs untouched in the ban); S.
1171, § 13162(a) (allowing the sale or purchase of mutual funds and ETFs).

268 See Faturechi, supra note 8 (laying out Gerald Fauth’s actions at the time of Senator Burr’s
scandal).

209 See id. (explaining Fauth’s connection to the Burr case); United States v. O’Hagan, 521 U.S. 642,
652 (1997) (describing misappropriation theory); Fandos & Benner, supra note 22 (explaining that the
SEC dropped charges). Because Senator Burr had a fiduciary duty established through the STOCK Act,
material information he may have provided to Fauth would have triggered insider trading liability be-
cause Fauth and Senator Burr shared a relationship of trust and confidence. See O ’Hagan, 521 U.S. at
652 (explaining the extension of a duty to third parties); Faturechi, supra note 8 (detailing Fauth’s
trades).

270 See STOCK Act, Pub. L. No. 112 § 4, 126 Stat. 291, 292 (extending liability to members of
Congress, and through them, tippees).

21 Williams, supra note 169, at 1415-16 (explaining the baked-in challenges of bringing insider
trading prosecutions).

272 See Schneider, supra note 27, at 303 (clarifying how widely available public information
makes proving privileged information influenced the insider trading hard); Slamowitz, supra note 192
(noting the further peculiarities of this issue in the congressional context).

273 See supra notes 143-148 and accompanying text (showing how the new ETHICS Act removes
restrictions from the President and Vice President, allows for qualified blind trusts, and does not regu-
late digital assets); Ferris, supra note 190 (seeking to apply SEC 10b5-1 plan requirements and cool-
ing-off periods on congressional trading); see also CAMPAIGN LEGAL CTR., supra note 173, at 3 (de-
scribing the efficacy of similar measures requiring pre-approval of a trading plan). The key insight of
the cooling-off period is that the value of any insider information is likely to diminish with time,
though this is debated. Deng et al., supra note 190, at 2. In Senator Burr’s case even a thirty-day delay
would have eliminated much of the benefit of his trading decision. Compare Kelly, supra note 7 (not-
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Returning the ETHICS Act to its original form would include expanding
its coverage to the President and Vice President, prohibiting digital assets, and
eliminating qualified blind trusts.?” This would expand both the politicians
covered and close unprincipled loopholes to better enhance the public trust this
Act was originally supposed to foster.?’

Further, the creation of a cooling-off period would help solve the persis-
tence of a Senator Burr-like trading scandal described in the previous sec-
tion.?’”® The cooling-off period would work by creating time to blunt the use-
fulness of any insider information a member of Congress might trade on,
whether knowingly or not.?”’ Therefore, Senator Burr would not have been
able to trade on February 13th, 2020, but instead, he would have had to wait
for his trades to be executed at a later and less advantageous date when news
about the pandemic would have more thoroughly permeated the market.?’®
This reform would reduce the possibility of a member of Congress, like Sena-
tor Burr, profiting from a well-timed sale of their assets, even though they
might be diversified funds.?”

Addressing the sales of stock by Gerald Fauth, however, proves more
challenging.?®® Although a total ban on trading by such extended family mem-

ing the timing of his trades in mid-February), with Rodini, supra note 11 (explaining when the econ-
omy cratered because of COVID-19).

274 Compare ETHICS Act, S.1171, 118th Cong. § 13161(3) (2024) (covering the President and
Vice President), and id., § 13161(2)(A)(1)(IV) (categorizing digital asset as a covered investment),
with ETHICS Act, H.R. 4890, 119th Cong. § 13161(2)—(3) (2025) (failing to mention digital assets or
the President and Vice President). To explain the necessity of an expansive application of a ban, it is
worth simply returning to the wise words of the Supreme Court in United States v. Mississippi Valley
Generating Co.: “[A] democracy is effective only if the people have faith in those who govern, and
that faith is bound to be shattered when high officials and their appointees engage in activities that
arouse suspicions of malfeasance and corruption.” 364 U.S. 520, 562 (1961).

275 See supra notes 143—148 and accompanying text (differentiating between the versions of the
ETHICS Act); supra note 258260 and accompanying text (articulating why the refusal of the new
Act to expand coverage to the President and Vice President defeats the purpose of the reform and is
simply bad policy).

276 See supra notes 264-267 (showing how even though Senator Burr would have only been able
to own assets like an ETF, under the ETHICS Act, he would have been able to sell these assets before
the dip in the market caused by COVID).

277 See Ferris, supra note 190 (applying the existing framework of disclosure and cooling-off
periods to trading in Congress and explaining how it might work).

278 Compare id. (articulating waiting periods for members of Congress), with Kelly, supra note 7
(saying the Senator Burr sold over one million dollars in stock on January 13th, 2020), and supra note
11 and accompanying text (recounting the economic catastrophe of COVID-19 over the sixty days
after Senator Burr’s trades).

27 See supra notes 264-266 and accompanying text (laying out how this workaround operates).
Admittedly, though the exact scenario of Senator Burr’s trades is unlikely to repeat itself, selling a
diversified fund ahead of a market crash has implications for trust in Congress as surely as the sale of
any individual asset in the same instant. Compare Thrush, supra note 50 (describing Senator Durbin’s
sale), with Kelly, supra note 7 (reporting on Burr’s sale and the uproar accompanying it).

280 See Faturechi, supra note 8 (explaining Fauth’s role in the trading scandal); Williams, supra
note 169, at 1415-16 (observing insider trading prosecution challenges); ETHICS Act, H.R. 4890,



1906 Boston College Law Review [Vol. 67:1865

bers would be draconian and politically untenable, adjustments to insider trad-
ing law should be investigated.?®! One possible solution is to codify a permis-
sive inference of knowledge to tighten insider trading prosecutions in the con-
gressional context.?®? This inference would allow a jury to ascribe knowledge
to third parties who trade after discussions with a covered person simply
through circumstantial evidence.?®® In Fauth’s case, a jury could infer, through
the circumstantial evidence of the close proximity between the phone call with
Senator Burr and the execution of the trades, that Fauth made his trading deci-
sion because of the information received from Senator Burr.?** Although a
stringent measure, this sort of reform is justified by the important democratic
concerns at the heart of banning insider trading in Congress.>*®

CONCLUSION

It is hard to put too fine a point on it: the STOCK Act has failed. Whether
it was intended to succeed or was simply a legislative veneer on the endemic
corruption of Congress, the result has been the same. Members of Congress are
still able to trade the stock of corporations with business before their commit-
tees with impunity. They can still trade on the responsibilities of their public
position for their private gain; and they do so brazenly.

119th Cong. § 13163(a)(2)(A) (2025) (including spouses and dependents in the ban); ETHICS Act, S.
1171, 118th Cong. § 13163(a)(1)(A) (2024) (addressing a stock ownership ban for spouses and chil-
dren of members of Congress only). It is even more problematic if one considers the possibility that
the SEC declined to charge Fauth because of political implications—as there was ample evidence to
prosecute his case. See Faturechi, supra note 8 (detailing the copious evidence).

281 See supra notes 240-241 and accompanying text (disapproving of even limited bans on trad-
ing); Faturechi, supra note 8 (pointing out that something has to be done in such cases).

282 See LANGEVOORT, supra note 70, § 4:8 (describing the utility of permissive inferences in
insider trading cases); see also United States v. Larrabee, 240 F.3d 18, 20-25 (1st Cir. 2001) (analyz-
ing the facts of the case and approving of the use of a permissive inference). In Fauth’s case, the close
timing of the call and the trades would be significant evidence supporting an inference that Fauth
acted on information from Burr. See Larrabee, 240 F.3d at 23 (mentioning the importance of timing in
the court’s approval of the inference); Faturechi, supra note 8 (noting the timing of the call).

83 See Larrabee, 240 F.3d at 20-25 (allowing a permissive inference where the tippee was con-
tacted by a tipper who may have received the material information in a previous meeting but did not
conclusively receive the information); Faturechi, supra note 8 (comparing the time of the phone call
and the trades).

284 See United States v. O’Hagan, 521 U.S. 642, 652 (1997) (explaining a misappropriation theory
of insider trading liability); Faturechi, supra note 8 (detailing Fauth’s case). Fauth would have to then
argue that his trade was not made because of information he received in his phone call with Senator
Burr. Faturechi, supra note 8; see Larrabee, 240 F.3d at 20-25 (detailing the arguments of the de-
fendant in an insider trading case trying to rebut the inference).

285 See supra notes 110-116 and accompanying text (pointing to the democratic issues at stake in
congressional insider trading). This solution is imperfect though, as it does not entirely solve the issue
of widely available public information being used to blunt the contention that a trade was made be-
cause of non-public information. See supra note 272 and accompanying text (explaining this hurdle to
insider trading prosecutions).
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The original ETHICS Act proposed a potent and decisive solution to this
problem. It declared that members of Congress, the President, and Vice Presi-
dent should not own individual stocks. Though the new ETHICS Act maintains
many of the laudable reforms of the original, it is a more restrained, and ulti-
mately imperfect proposal. Nonetheless, either Act would prove to be a posi-
tive step toward government accountability. Coupled with the changes this
Note has suggested, a bill like the original ETHICS Act would begin to mend
the gaping hole in the public trust between lawmakers in Washington, D.C. and
the people they serve. The minor sacrifice public servants would have to make
will pay dividends in trust and transparency. No one is above the law, and no
member of Congress can be allowed to trade on the public trust for private
gains on the stock market.?¢

PETER RUIMERMAN

28 The democratic considerations raised by this Note apply just as pressingly to the regulation of
betting markets like Polymarket or Kalshi. Compare Jasper Goodman, Declan Harty & Mia McCar-
thy, ‘The Status Quo Is Unsustainable’: Congressional Scrutiny of Kalshi, Polymarket Explodes,
POLITICO (Apr. 1, 2026), www.politico.com/news/2026/04/01/congress-kalshi-polymarket-regulation-
00852370 [perma.cc/VUH6-6KC5] (reporting on the interaction between these betting markets and
government regulation and describing some incidents as “possible insider bets”), with supra notes
110-116 and accompanying text (highlighting the importance of trust to democracy and the democrat-
ic dimension of insider trading regulation for members of Congress). See Public Integrity in Financial
Prediction Markets Act of 2026, H.R. 7004, 119th Cong. (2026) (banning prediction market trading
for members of Congress and their staff with language reminiscent of insider trading restrictions).
Though there are certainly differences between gambling on event contracts and making trades on the
stock market, the possibility for conflict of interest and corruption is profound. See Niamh Rowe, On
Polymarket, ‘Privileged’ Users Made Millions Betting on War Strikes and Diplomatic Strategy. What
Did They Know Beforehand?, THE GUARDIAN (Jan. 30, 2026), www.theguardian.com/society/ng-
interactive/2026/jan/30/polymarket-prediction-markets-betting [perma.cc/XC4Z-7MFY] (discussing a
series of bets that could involve conflicts of interest); supra notes 45-53 and accompanying text (dis-
cussing a number of conflicts of interest in Congress); Karl M.F. Lockhart, Betting on Everything, 66
B.C. L. REV. 2175, 2178 (2025) (arguing that investing and gambling are more closely related than
generally acknowledged and should be regulated accordingly). Just as with the issue of stock trades
made by public servants, suspicious trades on betting markets at the very least create a veneer of cor-
ruption that will continue to be corrosive until there is comprehensive regulation. See Rowe, supra
(explaining how prevalent suspiciously prescient trades are on betting markets); Telegraph Reporters,
Trump Insiders Accused of ‘Profiting from War’ After $1M Bet on Iran Attack, TELEGRAPH (Mar. 1,
2026), www.telegraph.co.uk/business/2026/03/01/trump-insiders-accused-profiting-war-1m-bet-iran-
attack/ [perma.cc/UX5U-HFJN] (showing how prevalent this practice might be and how distasteful it
is if such allegations are true). It is worth noting, however, that in some instances such regulation may
be less necessary because of the incentives that such platforms may have to recoup losses caused by
those with insider knowledge of events. See Bobby Allyn, Kalshi Reveals Insider Trading Case
Against Editor for MrBeast, NPR (Feb. 25, 2026), www.npr.org/2026/02/25/nx-s1-5726050/kalshi-
insider-trading-enforcement-actions [perma.cc/B2EW-6X6B] (noting how Kalshi’s investigators were
tracking an account with suspicious trades that had almost perfect records of success, as it could be a
sign of insider trading and therefore against Kalshi’s terms of service).
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