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ABSTRACT

Foetal interventions are the direct result of developments in the field of medicine. The scientific advancements
opened the way for pregnant women to select the treatment of the foetus ‘in utero’. This is an option available
when the pregnant woman is reluctant to terminate the pregnancy on the grounds of congenital abnormalities
of the foetus. Further, treatment of the foetus is considered a psychological relief to pregnant women who
otherwise had to wait until the birth of the child to remedy the defects. The predominant method of
treatment of the foetus is ‘foetal surgery’ which facilitates the treatment of the foetus in the womb. This
demarcates the treatment of the fatal conditions of the foetus through invasive procedures or open surgery.
The problem that arises in this context is whether the foetal surgeons exercise a medical duty of care towards
the foetus. The problem is aggravated when the viable foetuses become patients as such patients have the
potential to survive outside the womb (ex-utero) irrespective of the destruction of the life of the mother.
Medical negligence and a course of action for medical malpractice litigation are established only upon the
proof of the existence of a medical duty of care and the breach of it. This paper aims to provide insight into
legislation on the medical negligence of surgeons performing surgeries on foetuses. The methodology adopted
in the paper is qualitative in nature and a comparative legal analysis with the jurisdiction of the United States
of America (USA). The paper's conclusion holds that foetal surgeons legally undertake to act for the benefit of
foetal patients and have an obligation to avoid negligence.
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born and resort to treatments. The third option
which has been offered by medical science is the
treatment of the foetus within the womb itself (in
utero). In 1981, the first intrauterine surgery on a
foetus was performed by surgeons at the University
of California, United States of America (USA). A
series of cases identified the imposition of liability
on medical practice which inflicted injuries on a
foetus encased in a womb’. This led to the
development of Wrongful Death Actions on behalf
of unborn or viable foetal patients. Sri Lanka faces a
drastic advancement in the field of medicine and
surgery. Among the developments concerning the
field of medicine, foetal medicine is of imperative
concern. The objective of the paper is to provide
insight into legislation on the matter of medical
negligence of foetal surgeons. The paper focuses on
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INTRODUCTION

Giving birth to an unhealthy child with birth defects
is a physical and psychological trauma to the
parentsl. Such parents were given two options :
terminate the pregnancy or wait until the child is

legal aspects pertaining to the medical practice of
surgeons who deal with viable foetal patients. The
author has reviewed literature relevant to medical
law, medical malpractice litigation, and landmark
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cases decided by the US courts in sequence about
the imposition of liability on medical professionals
relating to the wrongful death of foetuses.

DISCUSSION

Modern medicine has clearly shown that foetal
surgery or foetal intervention is an emerging field®.
The mission statement of the International Foetal
Medicine and Surgery Society has elaborated that, it
has two main functions namely to advance the field
of foetal diagnosis, therapy, and related medical and
scientific pursuits4. ‘Foetal Medicine ‘has earned the
epithet as a super speciality enterprise and a
technology-driven field where fatal-foetal conditions
are being treated’. The recent developments
pertaining to foetal diagnosis have opened ways to
the detection of foetal defects and conditions. The
foetal treatments have been developed through the
courage to experiment with emerging techniques.
With the current developments in foetal surgery,
medical interventions have become supportive in
the benefit of foetal diseases. The surgeries
performed on foetuses show the promotion of long-
term health interests of children®.

Medical negligence arises when the duty of care
does not comply. Medical Negligence is the result of
the breach of duty of care and emerged from the
law of delict’. Determining negligence is based on a
test comprised of three stages namely the person
owed a duty of care, the duty of care was breached,
and the breach has caused in the direct result of a
legally recognized harm’. In this process, the
doctor’s fault/ negligence must be established by
the claimant on the balance of probabilities. The
compensation is paid to return the claimant to a
position if the harm had not occurred.

In view of the Common Law, compensation cannot
be granted to an injured foetus in a womb, even if
the foetus was capable of surviving and being born
alive’. The reason was basically the fact that there
was uncertainty as to the legal personhood of the
fetus®. This context was changed with the
development of perceptions of ‘foetal viability’9. A
viable foetal patient must be understood in terms of
both biological and technological factors’. The
reason is that a viable foetus is capable of surviving
ex-utero (outside the womb)g. This stands to an
instance where the foetus is of sufficient maturity
and has the capacity to survive up to the neonatal
period provided the requisite technological support.
In Verkennes v. Corniea, it has been clearly defined
that, an unborn child reaches the stage of viability
means an instance where its existence is unfettered
by the destruction of the life of the mother™. In

Bonbrest v. Kotz, an injured foetus in a womb due to
medical malpractice was born alive. The court’s view
was that the pregnant woman and the viable foetus
are separate entities. The significance of the viable
foetus is that it can survive outside the womb, even
after the death of the mother™. The landmark case
Bonbrest opened the way for the claims by children
who suffered injuries at the stage of the foetus in
the womb upon the proof of the continued effects
of the injury even after the birth.

When it comes to the death of the foetus, the courts
confront the difficulty in ascertaining the causation
between the negligent act of the surgeon and the
death’. With the invention of new techniques of
foetal surgery, the constant monitoring which takes
place before or after the surgery easily facilitates the
identification of the causal nexus between the
negligent act of the surgeon and the death of the
fetus®. This context becomes problematic when the
death of the foetus is a result of a completely
unrelated result of the surgery. The proof of injury in
the context of foetal surgery is not considered as
difficult as in the context of a conventional case
pertaining to the wrongful death of a foetus. A
conventional case denotes an instance where the
foetus is injured due to acts that do not fall under
the category of medical negligence. In such a case,
the court is doubtful of the fact whether the mother
who claims compensation is opportunistic in nature
and where her own behaviour resulted in an injury
to the foetus. A woman’s own behaviour causes
injury to the foetus when she does not exercise
proper care, does not have an understanding of her
pregnancy, and has the intention to terminate the
pregnancy. The confidence that the court derives in
the process of foetal surgery is grounded on the fact
that it is an elective choice on the part of the
mother. The pregnant woman’s decision to operate
on the foetus and avoid termination of pregnancy
itselfzis a manifestation of the bond she has with the
fetus®.

The surgeon’s duty of care is affirmative in nature
which means that they have to use their skill to
support the patients that they have undertaken to
treat. When surgeons meet both the pregnant
woman and the foetus, there are certain instances
to sacrifice the foetus to protect the life of the
pregnant woman. The situation in foetal surgery is
different as the surgeon has lawfully undertaken the
duty to act for the sole benefit of the unborn child®.
A foetal surgeon has a clear understanding and
knowledge about the existence of a foetus, the fact
that his/her negligence would cause harm to the
foetus and there is a duty on his/her part to guard
against the negligence. As the new developments in
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the field of foetal medicine signify, there is a direct
medical duty of care owed to the foetus by the
surgeon, and in the process of legislating; the
interests of the foetus, pregnant woman, and the
surgeon should be balanced.

CONCLUSION

Foetal surgery is a process that facilitates pregnant
women to continue the pregnancy without selecting
the option of termination due to birth defects of the
child. In the USA, wrongful death liability has been
recognized in the context of unborn children as well.
An injury caused to a foetus as a result of a negligent
act of a surgeon was considered compensable. A
claim was predominantly based on two grounds
namely the ‘born alive’ standard and the ‘viability’
standard. A viable foetus is entitled to be
compensated for the injuries caused. Thus, when a
viable foetus is injured in a womb and born alive,
the child is capable of claiming compensation upon
the proof of the continued effects of the injury so
inflicted. When it comes, to the continued effects of
the injury on a foetus, the establishment of the
causal nexus is significant, and it becomes
convenient due to the process of monitoring before
and after the surgery. The proof of injury is way
more convenient in comparison to the conventional
cases of wrongful death of a foetus when the
behaviour of the mother and outsiders caused the
dilemma. The foetal surgery is done at a request of a
pregnant woman for the best interest of the foetus,
and it cannot be argued that she was an
opportunistic claimant of compensation who had no
knowledge of pregnancy and the wellbeing of the
foetus. In addition, a foetal surgeon is fully aware
and legally undertakes the duty of acting for the sole
benefit of the foetus and has a crystal-clear
obligation to avoid negligence.
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