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Notes on a Critical Legal
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ABSTRACT

In this commentary on Prof. Ralf Michaels’ 2023 Montesquieu Lecture, I ask what
it is that legal scholars invoke when referring to ‘the climate’. Drawing on material
semiotics and science and technology studies, I argue that it is productive to become
attuned to how the climate is in fact a multiple phenomenon which is produced
across social, cultural, economic, financial, technological, political, scientific and other
domains. Building on this argument, I offer some preliminary reflections on what a
turn from ‘the climate’ to multiple climates might mean for developing a critical legal
methodology.
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In his lecture ‘On the Laws in their Relation to the Nature of the Climate - Climate Determinism
and Comparative Law’ Ralf Michaels asks what comparative lawyers have had to say about
the climate in the past, and what the unfolding climate crisis means for this branch of legal
scholarship today.! These are, of course, urgent and important questions to table. Climate
change haunts legal scholars, students, judges and lawmakers alike across virtually all
jurisdictions. To date, more than 5000 climate laws and policies have been identified worldwide;
and the number of climate change related lawsuits has now reached a total of over 2492 cases
which are spread across 56 national and international fora.? In light of these statistics, it is
no exaggeration to say that climate change has become a central concern for legal experts.
And rightly so. Recent models show that greenhouse gas emissions keep rising, with the onset
of the COVID-19 pandemic marking only a temporary dip in global emission trends.* People,
places and creatures across all regions are now undeniably suffering from climate impacts, with
those least responsible and most vulnerable often being hit the hardest.* Meanwhile, political
willingness or ‘ambition’, as it is couched in international climate policy speak, to bring about
required change remains low. The so-called ‘Nationally Determined Contributions’, climate
pledges which the Paris Agreement,® the most recently concluded international climate treaty,
requires governments to submit,® remain - according to recent findings by the United Nations
- ‘highly insufficient’.” Given these dire prospects, doomsday scenarios which see the Earth
irreversibly entering into, what scientists call, a ‘hothouse state’ no longer appear as distant
dystopias but emerge as real possibilities that warrant serious consideration.®

Against this backdrop of the unfolding climate crisis, I read Ralf Michaels’ lecture as a bold
attempt to reconnect climate change with a branch of legal scholarship - comparative law
- which has hitherto developed at a distance from it. Michaels highlights how this has not
always been the case, and shows that, in fact, comparative lawyers once really did think about
the climate. He traces climate determinism from Greek thinking to Montesquieu and beyond,
detailing how this theory - with its reductionist, deterministic and openly racist underpinnings
- has been used to justify differences between people and places, maintain hierarchies and
explain colonial territorial expansion. Importantly, Michaels’ lecture also makes clear that
thinking about the law and the climate - or, as I will argue, about laws and climates - is not
confined to distinct areas of legal scholarship, such as climate change law or environmental
law.'° Rather, I interpret Ralf Michaels’ lecture as an urgent call to legal scholars generally, and
more specifically comparative lawyers, to engage with the unfolding climate crisis.

My response proceeds in two steps. I begin by asking what it is that we invoke when we refer to
‘the climate’. I argue that rather than talking of the climate in the abstract and in the singular,
it is productive to become attuned to how the climate is in fact a multiple phenomenon which
is produced across social, cultural, economic, financial, environmental, technological, political
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and other domains. In a second step, I offer some preliminary reflections on what a turn from
climate to climates might mean for developing a critical legal methodology.

WHAT IS THE CLIMATE?

I take a central assumption which is - often tacitly - repeated in legal scholarship as the starting
point of my response; namely, that there exists one climate which is generally conceptualized
at the global or the planetary level.'* To unpack what lies below this assumption, I invite us
to stay with the notion of ‘the climate’ for a moment. What do we actually refer to when
invoking it? This may appear as a rather odd question. Quite frankly, it is clear what the climate
is. Or is it not? After all, climate models tell us that greenhouse gas emissions accumulate in
the atmosphere; that global average temperatures have already risen by more than 1°C; and
that it is the activities of some humans - those located in industrialized countries - which are
responsible for this warming.'? My point is, by no means, to dismiss these facts as irrelevant.
Doing so would mean siding with climate deniers. Rather, I want to challenge the tendency to
take abstract understandings of the climate, and how it is changing, as the primary point of
reference for legal thinking. This is necessary because such conceptions of the climate rely on
seemingly comprehensive data sets, seemingly objective measuring and recording techniques,
and seemingly universal modes of sense-making and interpretation. Paul Edwards’ history of
climate science, for instance, recounts how scientists learned to measure and understand the
planet’s atmosphere by collecting data and developing global models that are able to trace
past changes and predict future trajectories.'* And Earth System scientists now conceptualise
the Earth as an integrated complex adaptive system of biogeophysical processes and human
dynamics. The aim of this transdisciplinary endeavour is to ‘build a truly unified understanding’
of how the planet functions as a result of ‘interactions between energy, matter and organisms’.*
The questions that remain to be asked, however, include to what extent climate data and
models are really comprehensive and complete, methodologies entirely objective, and
knowledges universal?'> To be absolutely clear, climate models are useful to get an overall idea
of past developments and future trajectories. At the same time, however, they tend to fudge
over certain aspects of the unfolding climate crisis; namely, that it affects people and places
in uneven and unjust ways, and they risk obscuring how laws and politics have been deeply
implicated in bringing about current climatic states of affairs. As Sheila Jasanoff writes: ‘Science
wrenches phenomena out of their specific contexts, makes parts meaningful independently of
wholes, and recombines segments in ways that transgress boundaries fixed by law, custom,
tradition or institutional practice’.*®

Drawing on human geographer Mike Hulme, Ralf Michaels points out how the climate is political.”
The climate, he says, is ‘always ... constructed by humans’.*® T want to re-iterate this argument
more provocatively. What are the implications of seeing the climate as something that is
constructed? It means acknowledging that the climate cannot be located, placed or found.
Paradoxically, it does not pre-exist out there in the sky.* Rather, climates (note the plural) are
actively produced. This is the idea that I want to push further. Here are some examples of the
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climatic multiplicity which we are confronted with: Climates are constructed as environmental
problems that require the regulation of gases in the atmosphere and the protection of species
and ecosystems;? climates are also framed as technological problems to be solved through
the deployment of alternative fuels, modes of energy production and geoengineering,
including carbon capture and storage and solar radiation management;?! climates are, and I
would argue are not enough, understood as financial problems that demand the reallocation
of funds and the redesign of fiscal policies and regulatory systems;?? and in economic terms,
climates emerge as the consequences of outrageous economic growth and overconsumption;*
climates are also a development issue,”*and more.

These examples illustrate how multiple versions of the climate are produced, actively achieved,
imagined and performed in a coming together of physical stuff, discourses, institutions, sensory
experience, knowledges and cultures.” Note how the notion of ‘co-production’ has entered the
conversation.?® It demands a shift in focus from Montesquieu’s project of explaining how the
climate shapes minds, bodies, societies and cultures to asking how minds, bodies, societies and
cultures themselves are implicated in producing multiple versions of the climate and how it is
changing. With this, we can begin to see how the climate does not emerge as a singular thing
but as a multiplicity of social, cultural, political, legal and other productions that ‘somehow
hangs together’.?’

TOWARDS A CRITICAL LEGAL METHODOLOGY

Having set out how law is confronted with multiple climates, the question arises what happens
if we stop pre-supposing the climate as something that exists out there and instead become
attuned to how climates are produced. What happens is that we stop talking about the
climate in abstract terms and are prompted to ask how law has been implicated in making the
current climatic condition possible in the first place. Crucially, this is a move which holds critical
potential. It allows to think at a distance from instrumentalist and functionalist means-ends
relationships which law is often approached through. Rather, if law makes the production of
certain climates possible, including by prescribing certain modes of consumption, production,
innovation and protection, and by promoting and refusing certain understandings of justice,”®
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then law no longer emerges as a means to fix the problem but as something that has been
complicit in bringing about current climates.?

What, then, does the suggestion to attend to the multiple ways in which climates are produced
mean in concrete methodological terms? As a preliminary attempt to engage with this question,
I end with two suggestions. First, I want to suggest that it is necessary to carefully scrutinize
which kinds of knowledges we draw upon when thinking about laws and climates. And second,
I propose to move analyses from global, planetary and international levels to local contexts,
concrete encounters, settings and practices.

Regarding my first suggestion, Ralf Michaels explains that while comparative lawyers have long
drawn on insights from economics, sociology, the political sciences and anthropology, it is now
time to ‘relearn’, and pay renewed attention to, how it is entangled with the natural sciences.*
I would like to add some caution and highlight the importance of looking behind the veil of
objectivity which is wrapped around natural science accounts of climate change. In this respect,
Donna Haraway’s notion of ‘situated knowledges’ is useful.*! It powerfully emphasises how
there is no ‘conquering gaze’ that sees everything ‘from nowhere’:*? ‘There is no unmediated
photograph or passive camera obscura in scientific accounts of bodies and machines [and
climates]. There are only highly specific ... possibilities, each with a ... detailed, active partial
way of organizing worlds’.>* Accordingly, each representation of the climate, and how it is
changing, holds its own assumptions, biases and blind spots; each climate, as it were, emerges
as situated, partial and context dependent. This approach to knowing climates demands
cultivating attention to the specific and subjective, thus unsettling technologies of abstraction
- ‘the method by which modern science achieves its [claims to] universality’.** Thinking about
climates in terms of partial knowledges would, then, indeed offer an alternative starting point
for inter- and transdisciplinary endeavours. It allows to appreciate that knowledges are always
‘stitched together imperfectly, and therefore [are] able to join with another, to see together
without claiming to be one another’.*

Thisleads meto the second suggestion with which Twillend. If there are multiple representations
of the climate and how it is changing, staying with abstract and universalizing methodologies
for producing knowledges is insufficient. Instead, what is needed are close-up, lively and
‘thick’¢ descriptions of how climates are produced in and by, and how they in turn shape and
affect, people, places and creatures beyond - or, perhaps more accurately below - global and
planetary levels; that is, in specific contexts, sites, encounters and practices. While not being a
comparative lawyer by training myself, it seems to me that comparative law with its focus on
jurisdictional difference is well placed to take on such a critical legal methodology.
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