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ABSTRACT
There is a clear normative tension between the immunities of international 
organizations and the human rights to a court and to a remedy. Most national 
jurisdictions around the world have so far failed to recognize such a normative conflict 
and applied immunities irrespective of their consequences on individual claimants. 
However, following the Waite and Kennedy jurisprudence of the European Court of 
Human Rights, a number of European national jurisdictions have accepted the idea 
that applying international organizations’ immunities may lead to breach the right 
to a court in case the claimants do not have access to an alternative remedy. This 
contribution focuses on the latter approach, which will be called ‘alternative-remedy 
approach’. Drawing upon Gunther Teubner conceptualization of fundamental rights, 
it stresses the violence of the today’s prevalent approach toward immunities, and 
maintains that, by refocusing the decision-making process on the situation of individual 
claimants, the alternative-remedy approach ‘humanizes’ a decision-making process 
otherwise blind to the fate of human beings in flesh and blood. The ambiguity of the 
European Court of Human Rights’ jurisprudence as to the relevance of the alternative-
remedy standard is also discussed, together with the consequences it had on the case-
law of European national courts.
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1. INTRODUCTION

Cercavi giustizia, 
ma trovasti la legge.  

(You were looking for justice, 
but found the law)1

The jurisdictional immunities that international 
organizations enjoy under international law, are 
generally considered necessary to protect the 
operational autonomy of these institutions.2 Their 
application by national courts, however, may contradict 
and even breach, the obligations of States to respect 
the right to a court and the right to a remedy of the 
individuals subjected to their jurisdiction.3 While this 
normative tension is particularly problematic and 
potentially immobilizing, most national jurisdictions 
around the world have so far ignored it, upholding 
immunities irrespective of the consequences they may 
have on human rights.4 Nevertheless, this is not true 
for all national courts. Following and reinterpreting the 
Waite and Kennedy jurisprudence of the European Court 
of Human Rights (ECtHR), a number of European national 
jurisdictions have accepted the idea that applying 
international organizations’ immunities may lead to 
breach the right to a court in case the claimants do not 
have access to an alternative remedy.5 In several cases, 
they have even denied immunity to the organizations 
which had failed to put in place an effective dispute-
settlement mechanism.6

While the former approach ignores the concrete 
consequences immunity may have for individual claimants, 
the latter approach – which I will call the ‘alternative-remedy 
approach’-places them at the centre of the legal decision-
making process. This difference is crucial, as it concerns the 
capacity of the legal interpreter to consider the position 
of human beings in flesh and blood when performing 
abstract legal operations and the responsiveness of the 
international legal system to human suffering. Denial 
of justice can indeed cause psychological suffering, and 
human rights exist with the specific purpose of protecting 
human beings against such painful experiences. Ignoring 
these norms and the interests they protect when applying  
immunity, as most national courts would do, clearly 
constitutes a violent act. However, by recentring the 
relevant decision-making process on the question of 
whether the claimants will have a concrete possibility to 
have access to justice, the alternative-remedy approach 
has the potential to ‘humanize’ the process by which legal 
interpreters (especially judges) apply immunities, i.e. to 
make it more responsive to the position of individuals and 
avoid the occurrence of denials of justice.

This contribution focuses on the ‘alternative-remedy 
approach’ to the normative tension between the 
jurisdictional immunities of international organizations 
and the right to have access to a court. The discussion 

proceeds as follows. Section 2 analyses the normative 
conflict between the immunities of international 
organizations, and the human rights to a court and 
to a remedy. It discusses how this conflict has been 
addressed by national courts, and stresses the violence 
implied in the practice of applying immunity irrespective 
of its consequences on individuals. Section 3 focuses on 
the alternative-remedy approach in the jurisprudence of 
the ECtHR, with particular attention to the ‘reasonable 
alternative means’ standard. Section 4 casts a glance 
at the relevant practice of European national courts, 
with particular regard to the way in which they have 
interpreted the case-law of the ECtHR. This jurisprudence 
has already been studied by legal scholars, especially in 
the first decade of this century. But while most authors 
have highlighted a tendency towards the limitation 
of immunities based on human rights considerations, 
this contribution highlights the ambivalent nature of 
Strasbourg case law with regard to the immunities of 
international organizations. It will stress that while 
Waite and Kennedy prompted a number of national 
courts to adopt the ‘alternative-remedy approach’, the 
jurisprudence of the ECtHR may also be invoked to call 
into question the importance of alternative remedies 
for claimants, especially after the decision Stichting 
Mothers of Srebrenica v. the Netherlands.7 Section 5 
offers some concluding remarks, drawing upon Gunther 
Teubner’s idea that human rights mitigate the dangerous 
consequences of an autonomous legal rationality blind 
to the fate of human beings in flesh and blood.8 This 
perspective may help explaining the importance of 
alternative remedies and their ‘humanizing effects’ when 
it comes to the application of jurisdictional immunities.

2. THE IMMUNITIES OF 
INTERNATIONAL ORGANIZATIONS 
AND THE RIGHT TO A COURT IN 
TENSION: THE INHERENT VIOLENCE 
OF THE ‘NO-CONFLICT’ APPROACH.

Jurisdictional immunities are traditionally seen as 
instruments necessary to guarantee the autonomy 
of international organizations from their members. If 
States could subject international organizations to the 
jurisdiction of their courts, it is generally submitted, they 
could unduly interfere with their activity.9 Equality among 
members is also presented as a justification for immunity, 
as the free exercise of jurisdiction over international 
organizations would increase the capacity of the seat 
State – or other States on whose territory the organization 
physically operates – to determine the policy of the 
organization.10 Operational autonomy has not always 
been the main justification of international organizations’ 
immunity. Especially before WW2, but also later, 
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immunity has often been seen as a consequence of the 
sovereignty of the organization’s members, or as flowing 
from the organization’s international legal personality.11 
Despite the different explanations put forward by courts 
and authors, a general agreement seems to exist around 
the idea that immunity would preserve ‘a space for the 
conduct of unencumbered politics without fear of legal 
ramifications’.12 The idea that some degree of immunity 
is necessary for international organizations to perform 
their mandate is reflected in art. 105 UN Charter, which 
epitomizes the today’s prevalent ‘functional necessity’ 
approach to organizational immunities.13

Despite a general agreement on their usefulness, 
immunities are at the centre of a debate on the 
accountability of international organizations. The 
preservation of a space for the free exercise of politics 
is indeed in tension with the idea that actors exercising 
some form of power should be called to account for their 
actions.14 While isolating international organizations 
from their members’ interference, immunities also isolate 
them from accountability, at least that particular form of 
accountability consisting in the judicial review performed 
by national courts.15 What is more, from the point of view 
of human rights, this tension results in a normative conflict 
between the immunities of international organizations 
on the one hand and the right to have access to a court 
and the right to a remedy on the other.16

In its Golder judgment, the European Court of Human 
Rights defined the right to a court as the right of 
everyone ‘to have any claim relating to his civil rights and 
obligations brought before a court or tribunal’, stressing 
that such right presupposed a right of access to courts, or 
‘to institute proceedings before courts in civil matters’.17 
Since then, the importance of access to court has been 
repeatedly highlighted by different human rights treaty 
bodies. General Comment n. 32 of the Human Rights 
Committee, for instance, mentions a ‘right of access to 
the courts in cases of determination of […] rights and 
obligations in a suit of law’, linking it to a broader ‘right 
to claim justice’.18 Similar language has been used by 
the Inter-American Court of Human Rights when holding 
that art. 8 ACHR ‘upholds the right of access to courts’, 
demanding that States ‘shall not obstruct persons 
who turn to judges or the courts to have their rights 
determined or protected’.19 This principle seems hardly 
compatible with the idea that a court may declare that 
it lacks jurisdiction in reason of the immunity enjoyed by 
the defendant. In case the claims relating to ‘civil rights 
and obligations’ are directed against an international 
organization therefore, the judge may have to choose 
between denying immunity in order to comply with the 
right to a court and denying access to justice in order to 
comply with the obligation to grant immunity.

The same kind of normative tension arises with regard 
to the right to an effective remedy, which mandates 
States to establish effective means whereby individuals 

can obtain relief at national level for violations of their 
fundamental rights.20 If possible, in this case, the moral 
dilemma is even more complex, as the claims against 
the international organization will not only concern rights 
and obligations of a private-law nature, but the violation 
of human rights. A denial of justice would therefore imply 
a violation of human rights both at the substantive and 
the procedural level. This double violation is particularly 
serious in case of atrocities committed during armed 
conflicts or other gross violations of human rights. In 
these cases, individuals previously exposed to particularly 
violent and distressful experiences are additionally 
deprived of the possibility to seek justice in relation to 
them. However, given that international organizations 
such as the UN often run operations in conflict or post-
conflict scenarios, it is not unlikely that immunity is 
invoked in relation to cases concerning grave violations of 
human rights. To be sure, national courts often recognize 
that immunity is needed precisely to allow international 
organizations to intervene in difficult operational fields 
without fear of legal consequences.21

The normative tension at stake is particularly 
problematic from the point of view of the legal officials 
having to decide whether to grant immunity, for two 
main reasons. First, the competing sets of norms follow 
opposite rationales (isolation from state jurisdiction on 
the one hand, activation of jurisdictional protection on the 
other), and point towards different solutions for the same 
practical problem (granting immunity or not). Second, 
the traditional principles on the resolution of normative 
conflicts (lex superior, lex specialis, lex posterior) are of no 
use here. The norms providing immunity to international 
organizations and the right to a court – be they treaty-
based or customary in nature – are generally regarded 
as having the same hierarchical status within the 
international legal system.22 Although some maintain 
that the right to a court would have acquired the 
status of jus cogens,23 this circumstance appears highly 
controversial.24 As to the lex specialis and lex posterior 
principles, they are ‘presumptions as to the intent of the 
lawmaker or legislator’ that presuppose the existence of a 
coherent legislative will and a shared system of priorities 
in the system in which they operate.25 They are therefore 
unsuited to address normative interactions involving 
not only different treaties negotiated in different fora, 
but distinct areas of international law and sets of norms 
pursuing different goals.26

National and international courts have approached 
the conflict at hand in two principal ways. Most of them 
have interpreted the normative relationship between 
the right to a court and the immunities of international 
organizations as one of compatibility. In general, 
immunities are seen as limits incorporated into the 
notion of right to a court, which implicitly define the 
extent of the latter, so that immunity cannot possibly 
conflict with such right.27 I will call this approach the ‘no 
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conflict’ one. According to a second approach, adopted 
initially by a small number of supreme courts and the 
ECtHR, and then by a number of European domestic 
jurisdictions, the grant of immunity to an international 
organization can violate the right to a court in case the 
claimants do not have access to an alternative remedy 
(alternative that is to national courts) to defend their 
rights.28 I will call this approach the ‘alternative remedy’ 
one. Whereas under the no conflict approach the 
interest (and right) of the claimants to obtain justice do 
not play any role in the decision of upholding immunity, 
under the second approach, when granting immunity 
national courts should assess whether an alternative 
remedy is available in order not to violate the right to 
a court.

The ‘no conflict’ approach is a mode of interpretation 
harmonizing potentially conflicting obligations, but also 
a judicial policy having important consequences on the 
individuals concerned. In its study on Fragmentation, 
the ILC expressed its favour towards the harmonious 
interpretation of international obligations stating that 
‘when several norms bear on a single issue they should, 
to the extent possible, be interpreted so as to give rise 
to a single set of compatible obligations’.29 Moreover, 
as noted by Perelman, there is no formal limit to the 
possibility of interpreting two obligations as compatible 
to each other, as normative conflicts have no objective 
existence before the interpretative act that constitutes 
them.30 However, declaring that two obligations are 
compatible with each other does not make the underlying 
competing interests and rationalities disappear. Rather, 
it invisibly resolves the tension in favour of some of them. 
Although conflict-avoidance through interpretation may 
serve the value of legal certainty, it is also an inherently 
violent process, as it makes one of the competing 
perspectives and sets of interests disappear from the 
radar of the legal interpreter. The ‘no conflict’ approach 
has always invariably led to recognize the immunity of 
international organizations irrespective of the denial of 
justice it may cause. Under the no-conflict approach, the 
position of the individual is thus silently deprived of legal 
relevance through a technical, seemingly neutral, act of 
interpretation. 

For a system such as international law, which portrays 
itself as based on the idea of human dignity, losing sight 
of individuals when applying immunity is problematic, 
and not just from a theoretical perspective. Although 
they are general and abstract as all legal norms, human 
rights ultimately concern a concrete, physical problem: 
the suffering of human beings in flesh and blood. 
Ignoring human rights and the interests they protect 
makes the legal interpreter blind to the deleterious 
consequences that legal concepts and operations can 
have on individuals.

Admittedly, abstract technical operations – especially 
procedural ones, such as determining the jurisdiction 

of a court – do not seem to concern human beings in 
flesh and blood, but distant and impalpable concepts 
such as ‘the law’, the ‘legal system’ or ‘legal certainty’. 
This makes such operations look remote, as if they did 
not concern anything outside the technical sphere of 
meaning to which they refer. Technical-legal processes, 
however, ultimately affect individuals; often in dramatic 
ways. As Robert Cover aptly pointed out:

‘[l]egal interpretation takes place in a field of 
pain and death. This is true in several senses. 
Legal interpretive acts signal and occasion the 
imposition of violence upon others […] When 
interpreters have finished their work, they 
frequently leave behind victims whose lives have 
been torn apart by […] organized social practices 
of violence. Neither legal interpretation nor the 
violence it occasions may be properly understood 
apart from one another.’31

Even as legal operations follow the autonomous logic of 
the legal system and seem unrelated to the physical and 
psychological dimension of human life, they can actually 
impact the latter. Teubner expressed a very similar idea, 
in sociological terms, discussing the relationship between 
specialized communicative processes and the ‘body 
and mind’ of individuals from the perspective of Social 
Systems Theory. As he put it:

‘Communicative processes cannot penetrate 
body and mind; the latter are external to 
communication. But communication can irritate 
psycho-physical processes in such a way as to 
threaten their self-preservation. Or it may simply 
destroy them. This is the place where the body 
and mind of individuals […] demand their ‘pre-
legal’, ‘pre-political’, even ‘pre-social’ […] ‘latent 
intrinsic rights.’32

Specialized modes of communication (including 
legal communication) only have regard for their 
internal rationality: they create and follow chains of 
meaning that disregard human ‘mind and body’. As a 
consequence, they can produce ‘negative externalities’ 
affecting their ‘human environment’.33 However, 
fundamental rights play a role in limiting the negative 
effects of autonomous social rationalities (including the 
legal rationality) on human beings. The function of these 
rights is to preserve the physical and psychic integrity of 
individuals irrespective of the discursive constructions 
that obscure the pre-political and biological dimension 
of human life: that of minds and bodies experiencing 
pain.

These reflections can help to understand the 
relationship between the immunities of international 
organizations and human rights. The law of immunities 
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follows an inexorable rationality – aimed at securing the 
independence of international subjects – which does 
not include human rights considerations. But applying 
immunities leads to situations where individuals are 
left without the possibility to seek justice and defend 
their rights. In turn, this generates extreme frustration 
and a sense of helplessness in those that are prevented 
from having their voice heard in a court of law.34 These 
are the unintended but inevitable ‘externalities’ of 
the law of immunities and its self-referential logic. 
However, as noted above, concepts exist that bring 
the language of human suffering within the technical 
discourse of international law. They are called human 
rights, and among other things, they guarantee access 
to justice. Attributing legal relevance to these rights in 
the decision-making process leading to the application 
of immunities is arguably the only way to compensate 
the ‘tunnel vision’ of a rationality blind to the fate of 
individuals.35 It is therefore particularly important 
that legal interpreters take the right to a court and 
to a remedy in due account to minimize the negative 
effects of jurisdictional exemptions on individual 
claimants.

From this standpoint, the alternative-remedy 
approach to immunities is particularly important, for 
several reasons. To start with, differently from the 
no-conflict approach, it attributes legal relevance to 
the position of individual claimants, and does so by 
reopening the normative conflict between immunity and 
human rights. Only by accepting that the application 
of immunity may under certain conditions violate the 
right to a court can one assign a legal weight to the 
interests protected by this right in the decision whether 
to uphold immunity or not. As an illustration, following 
this approach, several European national courts lifted 
immunity in cases concerning international organizations 
because the plaintiffs had no access to an alternative 
remedy.36 At the same time, by acknowledging that 
mechanisms other than those in place in national judicial 
systems may satisfy the requirements of the right to a 
court, this approach shows a way-out of the conflict: 
immunity can be granted without violating human rights 
if the international organization puts in place internal 
mechanisms or offers the possibility to institute an 
arbitration. State obligations are thus compatibilized by 
creating alternative remedies rather than by assuming 
the absolute permissibility of immunity under the right 
to a fair trial. This seems a reasonable compromise 
between the right of international organization to a 
jurisdictional exemption and that of the individual to 
obtain jurisdictional protection.

In order to show how this approach has been applied 
in practice and what are the most problematic aspects of 
its application, the next section will discuss the Waite and 
Kennedy jurisprudence of the ECtHR.

3. THE ALTERNATIVE REMEDY 
APPROACH IN THE JURISPRUDENCE OF 
THE ECtHR

In 1999, in Waite and Kennedy v. Germany and Beer and 
Regan v. Germany, the ECtHR suggested for the first time 
that granting international organizations immunity could 
violate the right to a court in case the applicants had no 
access to an alternative remedy. Before then, only a 
few domestic courts, notably in Cyprus and Argentina, 
had expressed a similar view.37 The two ECtHR decisions 
concerned the grant of jurisdictional immunity to the 
European Space Agency in the context of two labour 
proceedings instituted before the Darmstadt Labour 
Court. In both of them, the ECtHR stated that ‘it would 
be incompatible with the purpose and object of the 
Convention’ if the Contracting States were ‘absolved from 
their responsibility under the Convention’ in relation to the 
field of activity of international organizations.38 It then 
specified that in order to determine whether a grant of 
immunity to an international organization is permissible 
under art. 6, one should consider whether the applicants 
had available to them a reasonable alternative means 
– alternative that is to national courts – to protect their 
rights.39

This case-law was innovative because it departed 
from the previously prevailing idea that international 
organization immunities were ‘unaffected by the adoption 
of article 6(1) of the European Convention of Human 
Rights’,40 and paved the way to a human rights exception to 
the immunity of international organization. Remarkably, 
it suggested that the application of immunities was 
not always permissible under art. 6(1) ECHR, but could 
become disproportionate in case the claimants did not 
have access to a ‘reasonable’ alternative remedy. While 
this case-law had a relevant impact on the subsequent 
jurisprudence of the ECtHR and European national courts, 
the ECtHR has nonetheless been ambiguous with regard 
to two key aspects of the application of the ‘reasonable 
alternative means’ standard, namely: i) the definition 
of what constitutes a ‘reasonable means’, and ii) the 
weight of the reasonable alternative means standard 
in the proportionality test under art. 6 ECHR, especially 
the consequences of granting immunity in the absence 
of alternative remedies. In the following pages, these 
questions are analyzed in turn.

3.1. WHAT IS A ‘REASONABLE’ ALTERNATIVE 
TO NATIONAL COURTS?
The right to a court presupposes the existence of a court or 
tribunal meeting certain requirements. According to the 
ECtHR, a ‘tribunal’ must be established by law, and have 
‘jurisdiction to determine all questions of fact and law 
relevant to the dispute before it’,41 on the basis of ‘rules 
of law, following proceedings conducted in a prescribed 
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manner’.42 Additionally, it must have the power to 
render a binding decision non revocable or modifiable by 
non-judicial authorities43 and satisfy a series of further 
requirements such as ‘independence of the executive 
and of the parties to the case, duration of its members’ 
term of office, guarantees afforded by its procedure (…)’.44 
Finally, it must be effectively accessible, both de jure 
and de facto.45 Similar standards have been developed 
and applied by other human rights treaty bodies and 
courts such as the Human Rights Committee,46 the 
Inter-American Court of Human Rights47 and the African 
Commission on Human and Peoples’ Rights.48 Now, while 
one would expect that these standards are applied to 
assess the effectiveness of the remedies put in place 
by international organization, one has to note that the 
ECtHR has so far considered all the dispute-settlement 
mechanisms submitted to its review as ‘reasonable’ 
alternatives to State courts. In doing so, it has attached 
more weight to the mere existence of a remedy than its 
compatibility with the safeguards of art. 6 ECHR. While 
the relevant case-law of the ECtHR is relatively small, it 
nonetheless shows the reticence of the Court to apply a 
strict control of compatibility of the remedies offered by 
IOs with ECtHR standards of effectiveness.

In Klausecker v. Germany, for instance, the Court 
held that the arbitration proposed by the European 
Patent Office (EPO) to the applicant was a ‘reasonable 
opportunity’ to examine his complaints, despite the 
fact that the procedural rules did not provide for public 
hearings and that the arbitral tribunal would have 
applied only EPO’s internal law.49 In Gasparini v. Italy and 
Belgium – a decision which did not concern the legality 
of a grant of immunity, but offered important insights 
concerning the ECtHR’s view as to the effectiveness of 
international organizations’ internal remedies – the Court 
attached little weight to the claim that a commission 
whose members are appointed by the decisional organ 
of the organization for just 3 years may not be inclined 
to effectively review the internal decisions of the 
organization.50 It also considered that the lack of public 
hearings in a proceedings before the NATO Appeals Board 
did not affect the equity of the procedure.51 In both Waite 
and Kennedy and Beer and Regan, the ECtHR considered 
that the applicants had the possibility to access a 
‘reasonable alternative means’ even though, as the Court 
conceded, it was unclear whether they had standing 
before the ESA Appeals Board.52 It seems, then, that in 
the ECtHR’s view potential claimants have to content 
themselves with whatever mechanism the organization 
offers to them.

Particularly puzzling is the view suggested in Stichting 
Mothers of Srebrenica v. The Netherlands, that a remedy 
against a subject other than the international organization 
– in this case the contributing State to a UN-lead peace-
keeping mission – may be considered as a valid alternative 
to a remedy against the international organization 

itself.53 Already in Waite and Kennedy and Beer and Regan 
of 1999, the ECtHR had envisaged such an interpretation, 
noting that, even in the absence of a remedy against 
the ESA, it was ‘in principle open to temporary workers 
to seek redress from the firms that have employed 
them and hired them out [to the organization].’54 This 
same argument prompted the dismissal of a second 
application by Beer and Regan in 2003.55 This approach 
completely neglects the accountability of international 
organizations and departs significantly from the view, 
shared by numerous authors and reflected in Section 
29 Convention on the Privileges and Immunities of the 
UN (CPIUN), that an organization should offset immunity 
by providing meaningful remedies.56 In addition, in 
litigations concerning peace-keeping operations or other 
instances of shared responsibility between an IOs and 
States, this interpretation could give rise to situations 
where immunity is granted to the organization because 
the claimants can sue the contributing State, while the 
State may try to ‘evade its liability by laying all blame 
on the [immunized] organization’.57 To be sure, this 
is exactly what happened in the litigation of the case 
Mothers of Srebrenica before Dutch courts: while the 
Netherlands, in the main proceedings before the District 
Court, had argued that the conduct of the Dutchbat was 
attributable to the UN, it had simultaneously supported 
the grant of immunity to the organization in the 
interlocutory proceedings before the Court of Appeals.58 
Attributing the wrongful conduct to a subject enjoying 
immunity from jurisdiction is indeed the perfect plan to 
avoid accountability.

While in Waite and Kenendy and Beer and Regan 
the ECtHR formulated important principles on how to 
address the relationship between the right to a court 
and international organizations’ immunity, it has also 
been reticent to take them to their possible extreme 
consequences, i.e. to condemn States based on the 
application of the ‘reasonable alternative means’ 
standard. As a consequence, the Court stretched 
this standard to a considerable extent, depriving it of 
part of its humanizing potential, and disincentivizing 
the establishment of effective dispute-settlement 
mechanism by international organizations. 

3.2. DOES GRANTING IMMUNITY WHEN NO 
ALTERNATIVE REMEDY IS AVAILABLE ALWAYS 
LEAD TO A VIOLATION OF THE ECHR?
Even adopting a broad interpretation of what may 
constitute a ‘reasonable’ alternative remedy, there are 
situations in which such a remedy is clearly unavailable. 
The question that emerges in such cases is thus: What 
are the exact consequences of granting immunity 
in the absence of an alternative remedy? In Waite 
and Kennedy, the Court defined the criterion of the 
‘reasonable alternative means’ as a ‘material factor’ in 
determining the permissibility of granting immunity.59 
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According to certain commentators, this language would 
suggest that the existence of alternative remedies is not 
a necessary condition for granting immunity. Angelet 
and Weerts, for instance, contend that it would be just 
‘one important criterion among others in the assessment 
of proportionality’60 which should be considered together 
with other circumstances, such as the legitimate aim 
pursued by the immunity, the practice of member States 
as to the grant of immunity, the extent of immunity in 
abstracto and whether immunity is prescribed by law.61 
This interpretation is problematic from the point of 
view of human rights, because among all the criteria 
proposed, that of the reasonable alternative means is 
the only one that reflects the interests of the claimants. 
Giving priority to other criteria would thus facilitate the 
occurrence of a denial of justice in the name of more 
‘weighty’ political interests. This, however, would mean 
to load the burden of intergovernmental cooperation 
entirely on the shoulders of the individuals having the 
misfortune of being involved in a dispute against an 
international organization.

To be sure, the ECtHR’s successive case-law reflects 
considerable ambiguity on this point. On the one hand, 
the Court seems generally to refer to the existence of 
alternative remedies as the main factor to consider 
in assessing the decision of national courts to uphold 
immunity. On the other hand, an assertion made in 
Stichting Mothers of Srebrenica v. Netherlands may 
pave the way to a different interpretation.62 In this case 
– involving the responsibility of the Netherlands for 
granting immunity to the UN in relation to the conduct 
of the Dutchbat in Srebrenica, in 1995 – the Court first 
recognized that ‘that no […] alternative means existed 
either under Netherlands domestic law or under the law of 
the United Nations’ where the relatives of the Srebrenica 
massacre’s victims could have their rights protected 
under the ECHR.63 While this could have settled the 
issue in the sense of a violation of art. 6 ECHR, the Court, 
quite surprisingly, went on: ‘it does not follow […] that 
in the absence of an alternative remedy the recognition 
of immunity is ipso facto constitutive of a violation of 
the right of access to a court.’64 The application against 
the Netherlands was then dismissed as manifestly ill-
founded. This decision indicates that according to the 
ECtHR the existence of a reasonable alternative means 
is an important factor, but not always conclusive of the 
question whether granting immunity violates the ECHR. 

Such an approach, which reduces the relevance of 
the alternative remedy in the proportionality test under 
art. 6(1) ECHR, could once again be explained by the 
reticence of the ECtHR to take the ‘reasonable alternative 
means’ standard to its extreme consequences. The 
ECtHR, however, is not the only jurisdiction which has 
interpreted and applied the reasonable alternative 
means criterion in the last two decades. Numerous 
national courts, in Europe, equally faced the dilemma of 

how to balance international organizations immunities 
and the right to have access to a court, and did so by 
looking at the jurisprudence of the ECtHR. Interestingly, 
many of them have applied the standards of Waite and 
Kennedy in a way that seems to be different – and more 
human rights friendly –65 than that envisaged by the 
ECtHR. At the same time, the ambiguity of the ECtHR’s 
case-law regarding the two points analysed in this 
paragraph left considerable room to certain national 
courts to limit, or even neutralize, the relevance of the 
‘reasonable alternative means’ test. The next section 
offers an overview of how European national courts have 
applied this standard in the last 15 years.66

4. WAITE AND KENNEDY APPLIED BY 
EUROPEAN DOMESTIC COURTS

Zagrebelsky and Brunello, a former judge at the 
Italian Constitutional Court and an acclaimed celloist 
respectively, remarked that musical and legal 
interpretation have many features in common, starting 
from the fact that every act of interpretation – be it 
a musical performance or the application of a legal 
provision – entails the appropriation of the text (legal 
or musical) by the interpreter.67 Just as a composer 
cannot control how different conductors interpret her 
symphonies, the ECtHR lost control of the way national 
courts interpret the ‘reasonable alternative means’ 
standard at the exact moment in which it delivered Waite 
and Kennedy.68 Remarkably, some of these courts applied 
the reasonable alternative means requirement in a way 
which departs from the ECtHR’s case law with regard to 
the two aspects discussed in the previous paragraph, 
namely, the meaning of ‘reasonable alternative remedy’ 
and the consequences of granting immunity when the 
claimants do not have access to an alternative remedy. 

4.1. THE MEANING OF ‘REASONABLE 
ALTERNATIVE MEANS’ AND THE 
EFFECTIVENESS CONTROL
It is worth noting that a number of national courts have 
assessed the effectiveness of the remedies provided 
by international organizations, setting immunity aside 
when they found them ineffective. In Siedler v. Western 
European Union, the Brussels Labour Court of Appeals 
confirmed a previous judgment denying immunity due to 
the inconsistency of the internal mechanism of dispute 
settlement with art. 6 ECHR.69 In its judgment, the Court 
assessed the effectiveness of the Western European 
Union’s Commission des recours against the ECtHR’s 
notion of ‘tribunal’, noting that the applicable law 
contained no provisions on the execution of the decisions, 
the publicity of the hearings, and the publication of 
judgments.70 The Court equally raised doubts as to 
the Commission’s independence, given that an inter-
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governmental committee appointed its members, 
who remained in charge for only two years. The Court 
also stressed that the complainant could not recuse a 
member of the Commission.71 It therefore concluded 
that the remedy in question did not offer sufficient 
guarantees of a fair trial.72 The Court of Cassation upheld 
the decision in 2009.73

In a case of 2007 (Drago v. IPGRI) the Italian Court of 
Cassation denied immunity to the International Plant 
Genetic Resources Institute, even as the latter had 
established an internal Appeals Committee for labour-
related disputes.74 The Court stated that the immunity 
of an international organization is compatible with art. 
24 of the Italian constitution (right to a court) only if the 
organization ‘ensures jurisdictional protection […] before 
an impartial, independent judge, albeit chosen according 
to procedures and criteria other than those in national 
legislation’.75 Subsequently, it held that the IPGRI Appeal 
Committee did not ‘provide jurisdictional protection 
in the aforesaid sense’ and lacked competence with 
regard to disputes concerning the expiry of a contract of 
employment.76 Although the Court of Cassation did not 
reference the ECtHR’s case law, its reasoning clearly drew 
upon Waite and Kennedy.

The Tribunal des Prud’hommes (labour court) of 
Geneva equally denied immunity to the Organization 
of Islamic Cooperation in a dispute of 2008.77 The Court 
held that the organization’s internal commission could 
not be considered an independent authority. Moreover, 
the recommendations of the Commission appeared 
not to bind the Secretary General of the organization.78 
But the Geneva Court of Appeals quashed the decision 
considering the organization’s pledge that its Secretary 
General would have complied with the Commission’s 
recommendations as a sufficient guarantee.79

Cases such as Drago v. IPGRI and Siedler are not very 
numerous. National courts seem reluctant to deny 
immunity on the basis of the procedural shortcomings 
of the dispute settlement mechanism put in place 
by international organizations. In a number of cases, 
however, they have granted immunity on the basis of a 
detailed effectiveness analysis. In X. v. OECD, for instance, 
the French Court of Cassation upheld the organization’s 
immunity after having examined the OECD Administrative 
Tribunal’s competence, composition, independence and 
impartiality, as well as certain relevant procedural issues, 
such as the publicity of hearings.80 Similarly, the German 
Constitutional Court and the Belgian Court of Cassation 
have in different instances upheld the immunity of 
various organizations based on an assessment of 
different procedural aspects of the internal remedies 
they provided.81

In other instances, by contrast, national courts were 
satisfied with the existence e of a means of redress, and 
did not assess its effectiveness. In SA Energies Nouvelles 
v. ESA, for instance, a Belgian District Court considered 

an Ombudsman procedure as a reasonable remedy 
although it conceded that it did ‘not constitute a judicial or 
administrative remedy in the strict sense’.82 The Brussels 
Court of Appeals confirmed the decision in 2011.83 In 
Janyanagam v. Commonwealth Secretariat, concerning 
the allegations of discrimination against a consultant, 
the UK Employment Appeal Tribunal held that the grant 
of immunity to the Secretariat was compatible with art. 
6 ECHR, though it was unclear whether the claimant, 
who was formally not an employee of the organization, 
had access to the internal Administrative Tribunal.84 
More recently, in a case concerning the consequences 
of 2011 NATO bombings in Libya – including the killing 
of the wife and three children of one of the claimants 
– the Brussel Court of Appeals upheld the immunity 
of the NATO, affirming that the claimants could have 
seized Libyan courts, sued NATO member States or had 
resort to diplomatic protection. Such an argument is 
particularly perplexing, as it is doubtful whether Libyan 
courts were effective and accessible despite the civil 
war, and whether they would have had jurisdiction over 
such a dispute.85 Moreover, just as a discretionary means 
such as diplomatic protection cannot be considered an 
effective legal remedy, a recourse against a member 
State is not equivalent to one against the organization.

It is striking to notice the difference of approach 
between the latter decision and Siedler, especially if 
one considers that they have been rendered by the 
same court. In general, in Europe, decisions performing 
a stricter control of equivalence have concerned small 
organizations with little political weight, such as the 
African Development Bank, the IPGRI or the ACP Group, 
and always with regard to employment disputes. 
European national courts seem reticent to apply the 
same degree of control to institutions bearing more 
political weight with regard to politically sensitive issues 
such as military operations. While this attitude can 
perhaps be explained in terms of political expediency, 
it is not understandable from the standpoint of human 
rights law. If the ‘reasonable alternative means’ is more 
than an empty formula, such a standard should involve a 
serious effectiveness assessment. 

4.2. THE CONSEQUENCE OF THE 
ORGANIZATIONS’ FAILURE TO PUT IN PLACE 
ALTERNATIVE REMEDIES
Despite some oscillation in the definition of what 
constitutes a ‘reasonable’ alternative remedy, most 
European national jurisdictions seem to accept the 
idea that in the absence of such remedy recognizing 
immunity entails a breach of art. 6 ECHR. The words of 
the Supreme Federal Court of Switzerland in X v. ICRC 
perfectly illustrates this view: ‘art. 6 § 1 ECHR can only 
be respected if the litigant has available to them “other 
reasonable means to effectively protect his rights 
guaranteed by the Convention”, which means a contrario 
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that this conventional provision would be violated in 
the absence of “equivalent protection” (…) offered 
within the same organization.’86 This approach is more 
straightforward than that followed by the ECtHR, as it 
does not conceive of the reasonable alternative means 
as a ‘factor’ the interpreter should take into account, but 
as a necessary condition for a grant of immunity to be 
lawful under the ECHR.

Numerous national jurisdictions have espoused this 
view, either explicitly or implicitly. Particularly interesting 
is the jurisprudence of the French Court of Cassation, 
according to which recognizing the immunity of an 
international organization where reasonable alternative 
remedy are unavailable to the claimant would constitute 
a ‘denial of justice’ and a violation of the right to a court 
‘which is part of the international public order’ (‘qui relève 
de l’ordre public international’).87 Together with French 
courts, Italian and Belgian ones have denied immunity 
to international organizations which failed to provide 
reasonable alternative remedies.88 Furthermore, in 
2010, the Russian Federation’s Supreme Court held that 
lower courts had erred in considering that the Eurasian 
Development Bank could plead immunity in the absence 
of alternative means of redress for its employees or 
contractors.89 Other jurisdictions, for instance Germany, 
Switzerland, and Austria, granted immunity after having 
ascertained that such remedies were in place.90

Nevertheless, there are exceptions to this trend. The 
Supreme Court of Switzerland, in particular, has taken an 
ambivalent approach in this regard. While in two cases 
it had applied the reasonable alternative means as the 
decisive criterion,91 in a case of 2010 concerning the Bank 
for International Settlements it ruled that even if the 
claimant ‘[did] not have direct access to legal protection’, 
applying the proportionality test under art. 6 ECHR could 
not lead to ‘an international organization being subjected 
to domestic jurisdiction’ if that impeded the orderly 
conduct of its operations.92 This interpretation builds upon 
para 72 of Waite and Kennedy, where the ECtHR stated 
that ‘the test of proportionality cannot be applied in such 
a way to compel an international organization to submit 
itself to national litigation in relation to employment 
conditions prescribed under national labor law’.93 This 
paragraph, which reflects the ECtHR’s ambiguous stance, 
seems concerned, however, with the application of 
national labour law to the organization as opposed to 
national courts’ jurisdiction as such. Moreover, if one had 
to interpret it literally, immunity could never be lifted, and 
it would make little sense to speak of a proportionality 
test in the first place.

Furthermore, British courts oscillate in regard to the 
application of Waite and Kennedy. In Entico, for instance, 
the High Court of England and Wales first held that it 
was unnecessary to find whether the claimant had 
access to a means of redress, but then stressed that 
the arbitration proposed by the organization would have 

fulfilled the alternative means requirement.94 Among 
the arguments used by the High Court in Entico, there 
was that according to which the ‘reasonable alternative 
means’ standard would be inapplicable with respect to 
a universal organization constituted before the ECHR 
entered into force.95

Similarly, in Mothers of Srebrenica v. the UN, the Supreme 
Court of the Netherlands put forward the exceptional 
nature of UN immunity to exclude the application of 
Waite and Kennedy. In particular, the Court held that 
the standard of ‘reasonable alternative means’ was not 
applicable to the UN, explaining bafflingly that although 
para 67 of Waite and Kennedy ‘refers to “international 
organisations” […], there are no grounds for assuming that 
the ECtHR’s reference to “international organisations” also 
included the UN’.96 Such a distinction appears arbitrary 
and unconvincing from the point of view of human rights 
law, as the risk of a denial of justice (and the distress it 
causes) in disputes involving universal organizations is 
the same as in disputes involving regional institutions. To 
be sure, granting immunity in the absence of alternative 
means seems particularly problematic in the case of 
the UN. In fact, not only ‘promoting and encouraging 
respect for human rights’ is one of the purpose of the 
organization,97 but section 29 CPIUN mandates the 
organization to ‘make provisions for appropriate modes of 
settlement of […] disputes of a private law character to 
which the United Nations is a party’.98

A more recent case, currently pending before the 
Supreme Court of the Netherlands, seems to confirm 
the ambiguous approach of Dutch courts towards Waite 
and Kennedy. In 2015, Supreme group (a private entity) 
brought proceedings against two entities belonging to 
the NATO before a Dutch district court for alleged non-
payments under certain contracts for the supply of fuel.99 
The District Court held that

the lack of a dispute settlement mechanism in the 
[contract], […] makes the claim of an impermissible 
violation of the right to a fair trial justified. The 
above applies unless it must be ruled that the 
alternatives available to Supreme comply with the 
standard in the Waite and Kennedy judgments: 
there must be “reasonable means to protest 
effectively rights”. The District Court concludes 
that on the basis of the arguments put forward 
by the parties and on the basis of the documents 
submitted, it cannot be ruled that a reasonable 
alternative judicial process is available.100

In December 2019, however, the Court of Appeal of 
‘s-Hertogenbosch took a different view, holding that the 
‘reasonable alternative means’ standard had mainly 
been applied in employment-related cases and that, in 
any event, its relevance had been ‘relativized’ in more 
recent decisions.101 The first instance of relativization it 
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referred to was the ECtHR decision in Stichting Mothers of 
Srebrenica v. the Netherlands, where the Court had held 
that the absence of an alternative remedy was not ‘ipso 
facto constitutive of a violation of the right of access to a 
court.’102 The second example was the ECtHR decision in 
Nsayegamiye-Mporamazina v Switzerland of 2019, where 
the Strasbourg Court had affirmed that the compatibility 
of a grant of immunity with art. 6(1) ECHR does not depend 
on the existence of reasonable alternative remedies.103 
The Court of Appeal of ‘s-Hertogenbosch thus concluded 
that NATO’s immunity applied ‘in an absolute sense’, that 
is not limited by human rights.104 To be sure, the reference 
to Nsayegamiye-Mporamazina is not particularly 
convincing, as the case concerned the immunity of 
States rather than that of international organizations.105 
Most importantly, however, the interpretation of the 
‘s-Hertogenbosch Court of Appeal does more than simply 
‘relativizing’ the ‘reasonable alternative means’ standard: 
it actually empties it of any relevance and meaning. One 
could wonder why one should consider such a standard, 
if in any case immunities must be applied in an ‘absolute 
sense’. The Supreme Court of the Netherlands will 
hopefully address this question.

In conclusion, a majority of European national 
jurisdictions seem to have accepted the idea that 
upholding immunity in the absence of an alternative 
remedy violates the ECHR, thus exploiting the ‘humanizing’ 
potential of the Waite and Kennedy jurisprudence. At 
the same time, however, Strasbourg’s jurisprudence is 
sufficiently ambiguous to allow a number of national 
courts to take an opposite view. Revisionist decisions 
such as that of the Appeal court of s’-Hertogenbosch 
practically ‘abrogate’ Waite and Kennedy, depriving it 
of any relevance. This is particularly problematic from 
a human rights perspective. Positing that international 
organizations immunities must be applied irrespective 
of the existence of an alternative remedy is tantamount 
to say that they must be applied irrespective of their 
impact on individuals. Equally problematic are those 
interpretations that relegate the application of the 
alternative-remedy standard to employment disputes 
only, or exclude the UN or other universal organizations 
from the scope of application of such standard. In 
different ways, these revisionist interpretations of Waite 
and Kennedy send us back to a pre-1999 ‘no conflict’ 
approach.

5. CONCLUDING REMARKS: THE 
HUMANIZING EFFECTS OF THE 
‘REASONABLE ALTERNATIVE MEANS’ 
CRITERION ON THE LAW OF IMMUNITIES

Denial of justice is itself an injustice; even a double 
injustice when it concerns the victims of human rights 
violations; and a painful experience. Whoever has 

experienced an injustice knows that being unable to 
see it recognized and remedied can cause intense 
psychological suffering. That such suffering is imposed on 
individuals through the application of a procedural notion 
– immunity – having a technical and neutral appearance, 
does not make it less violent. Technical processes can 
actually hurt human beings in flesh and blood. As Gunter 
Teubner rightly pointed out: ‘communication [including 
legal communication] becomes autonomous from 
people, creating its own world of meaning separate from 
the individual mind. This communication can be used 
by people productively for their survival, but it can also 
(…) turn against them and threaten their integrity, or 
even terminate their existence. Extreme examples are: 
killing through a chain of command, sweatshops as a 
consequence of anonymous market forces, martyrs as 
a result of religious communication”106 and, we should 
add, denial of justice as a consequence of jurisdictional 
immunity.

As noted by Teubner, one can limit the damaging 
effects of legal communication by re-entering the 
individual in the law.107 While the legal discourse creates 
its own world and chains of meaning making abstraction 
from the human animals that we all are, notions should 
be created that symbolize humanity within the law and 
its operations. The recognition of fundamental rights 
performs precisely this function, particularly the right 
to have access to justice as a way of mitigating the 
suffering of those who have experienced an injustice. This 
is why, when it comes to the application of immunities, 
one should always take the right to a court seriously 
into account. Considering the availability of effective 
alternative remedies is arguably the only way to avoid 
a denial of justice when granting immunity; the only 
way to re-enter the individual in the technical process of 
deciding on jurisdiction.

However, as shown by the practice examined in this 
contribution, there are several ways to neutralize the 
right to a court’s ‘humanizing effects’ on the law of 
immunities. The first is to find exceptions to its application. 
For instance, by holding that the alternative remedy 
standard does not apply in relation to the UNESCO, the 
UN, or the obligations deriving from the UN Charter. The 
legal technical discourse could well provide arguments 
to support such a view, for instance by insisting on the 
normative value of art. 103 UN Charter. However, from 
the perspective of the individuals involved and their 
suffering, such an interpretation is unreasonable and 
unjust, because it does not reflect the position of the 
claimants. A denial of justice remains a denial of justice 
also in disputes involving the UN.

The second way to ignore the consequences of 
immunity for individuals, is to apply the alternative 
remedy standard in a superficial way, ignoring the 
effectiveness of the remedies available to the claimants 
and considering any of them as a ‘reasonable’ alternative 
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to national courts. By reducing access to justice to a 
mere formality, emptying it of its humanizing force 
within the law, this attitude encourages international 
organizations not to provide effective legal means of 
dispute-settlement. Unfortunately, this is the attitude of 
numerous courts, including the ECtHR.

The most radical way to ignore the position of the 
individual is to apply immunity without considering 
human rights at all. This is the attitude of most national 
courts outside Europe, but it was also that of European 
courts before Waite and Kennedy. More recently, a 
number of European courts has interpreted Waite 
and Kennedy in a way that deprives the ‘reasonable 
alternative means’ test of any legal relevance, positing 
that immunity shall be granted also in the absence of an 
alternative remedy. Such an approach fails to consider 
the concepts symbolizing individual human beings within 
the legal system, leaving human beings in flesh and 
blood defenceless against the destructive tendencies of 
the autonomous legal rationality. Dura lex … sad lex.

Like Roman deity Janus, the Waite and Kennedy 
jurisprudence of the ECtHR has two faces looking in 
different directions. On the one hand, it has a considerable 
humanizing potential that a number of national courts 
were able to exploit in their case-law to reduce the 
occurrence of denials of justice. On the other, it contains 
ambiguities that other courts have used to neutralize 
the relevance of the alternative-remedy requirement, 
especially in cases concerning international organizations 
with a considerable political weight, or politically 
sensitive subject matters such as military or peace-
keeping operations. Janus was the God of ambivalence 
and transitions. Looking at European national courts’ 
practice, the situation seems far from settled, and open 
to new developments. Whereas until 2013 the tendency 
of recognizing the existence of alternative remedies as a 
condition of permissibility seemed well-established, the 
decision Stichting Mothers of Srebrenica of the ECtHR may 
provide a justification for the national courts willing to go 
back to the no-conflict approach.
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