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ABSTRACT

From the nature and rationale of universal jurisdiction trials it follows that the right
to information in the form of interpretation and translation is an essential factor in
strengthening the nexus between the trial and the victims and affected communities.
This normative standard is enshrined in legal rights in the international, EU and ECHR
dimension, which applies to victims in particular but to affected communities as well.
Although Germany is a frontrunner in investigating and prosecuting international
core crimes committed in Syria it leaves a gap with this normative standard. A lack of
information and outreach to victims and affected communities poses a risk of their
rights becoming lost in translation. It follows from the cases of Anwar Raslan & Eyad
Al-Gharib, Taha al-Jumailly and Alaa M that the most pressing problems include a lack
of documentation, simultaneous interpretation, Arabic interpretation, and information
available to the public. To close the information gap and facilitate ‘ownership of the
proceedings’ to those affected by heinous crimes, a shift in policy of the domestic
prosecutor is required: towards a service-oriented and victim centred approach. This
conclusion leads to some practical recommendations that could be adopted across
many European jurisdiction.
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1. INTRODUCTION

1.1. BACKGROUND

Universal criminal jurisdiction is a powerful tool in the
fight against impunity.! Where some states lack the
will or ability to prosecute perpetrators of international
crimes, other states step in to fill the gap by prosecuting
these crimes themselves - regardless of whether these
crimes were committed on their own territories or by their
own nationals.? Performing the project of international
criminal justice at national courts likewise allows
states to prosecute and punish perpetrators of serious
international crimes without having to resort to the
costly and lengthy option of prosecution at international
criminal courts and tribunals.?

Contrary to the popular belief that universal jurisdiction
has been losing its traction, the practice of universal
jurisdiction has been expanding, though not entirely
obviously.* In recent years, European states have been
particularly committed to investigating and prosecuting
international crimes related to Syria - a prominent
example of this can be found in the prosecution of crimes
committed in Syria by the German Public Prosecutor.” Yet
the nature of this expansion also explains why universal
jurisdiction cases have gone ignored or underreported
in recent years. Because these cases take place at the
national court level, they are primarily being conducted
and reported on in the official national language- which
may create a language barrier for victims,® affected
communities,” and other interested parties. Alongside
undercutting the potential international media
coverage of recent universal jurisdiction cases, language
barriers present particular challenges for victims and
affected communities.® In the context of the recent
Koblenz judgement, activists, lawyers, legal scholars
and journalists alike have highlighted that the lack of
interpretation or translation in national proceedings has
made it exceedingly difficult for victims and affected
communities to engage with the proceedings.® These
difficulties can range from victims participating in
the proceedings having limited access to translated
documents serving as evidence, to affected communities
being unable to follow the proceedings due to a lack of
reporting in other, more accessible, languages.

According to the rights to information, interpretation
and translation, victims must not only be informed about
their rights in order to exercise them and about the
court proceedings, but this must be done in a language
they can understand.’® What remains unresolved is
how states should interpret and recognise these rights
given the growing reach of universal jurisdiction and
the importance of achieving justice for victims and
affected communities. This paper argues that universal
jurisdiction cases require a broader approach to victims’
rights information, and particularly to the derived right to
translation and interpretation.

Given the issues raised, this paper addresses the
following research question: in light of the nature and
rationale of universal jurisdiction cases, how should
Germany recognise the right to interpretation and
translation for victims and affected communities as
enshrined in European (soft and hard) law in universal
jurisdiction cases?

1.2. METHODOLOGY AND AIM

Our paper has the normative aim of identifying and
establishing how Germany should approach the right to
information (including interpretation and translation) in
universal jurisdiction cases. This is particularly important
given the unique situation that these cases present
in terms of achieving justice for victims and affected
communities that may not necessarily reside in Germany
or have full command of the German language. We
have chosen Germany as a case study because it is
considered a frontrunner in investigating and prosecuting
international crimes and it operates a strong strategy for
structural investigations.*! Victims enjoy a considerable
number of participatory rights in Germany.'? Additionally,
German rules on universal jurisdiction are largely
unrestricted.”> The German court has jurisdiction,
regardless of the nationality or place of residence of
the accused of victims. Although this is not the primary
aim of the paper, studying the German model from
a victims’ rights perspective may help to identify any
remaining challenges that are likewise relevant for other
states planning to improve their approaches to universal
jurisdiction cases.**

We build our normative frameworkin sections 2 and 3 by
analysing the theoretical basis of the right to information
(and in particular interpretation and translation) and its
nexus with victims and affected communities in light of
the aims of universal jurisdiction as well as how victims’
rights are defined at the international and European
levels. Section 4 proceeds with an evaluation of the
universal jurisdiction cases in Germany. We identify the
gap between this normative standard and the current
state of universal jurisdiction cases in Germany. We
address how this gap might be bridged in section 5 while
also paying attention to the feasibility of our suggestions
in light of current legal developments.

Our approach is legal doctrinal, supplemented with
interdisciplinary research drawing from the disciplines
of transitional justice and victimology.’® While opting
for a purely descriptive and explanatory legal doctrinal
approach would have limited our paper to a review of
applicable law on victims’ rights, this combined doctrinal
and interdisciplinary approach allows for a consideration
of the context in which universal jurisdiction cases
operate and how this may give rise to a different form
of victims’ rights protection. This predominantly internal
perspective allows us to provide suggestions for reform
that follow from our legal analysis.*®
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The sources used in this paper mirror our methodo-
logical approach. In terms of primary sources, we use
mostly legal sources, including EU and German legislation
on universal jurisdiction and victims’ rights, international
conventions and soft law instruments, and case law from
the European and German levels.'” We also draw from
non-legal sources, mostly from civil society or NGOs,
such as reports from NGOs. Our secondary sources are
primarily articles and books or book chapters, although
we also draw from blog posts and podcasts made by
scholars and activists.'”® Additionally, given that the
German universal jurisdiction cases are fairly recent, we
rely on press releases from German regional courts and
civil society organisations to discuss developments.

2. UNIVERSAL JURISDICTION AND THE
RIGHT TO INFORMATION FOR VICTIMS
AND COMMUNITIES

2.1. INTRODUCTION

Before we investigate the legal recognition of the right to
information in the context of language and interpretation
rights for victims and commmunities in German universal
jurisdiction cases, it is necessary to analyse the concept
of universal jurisdiction and its objectives in relation to
the position of those victimised. We do this by outlining
the aims of universal jurisdiction set out in the literature
as well as in national legislative processes and relating
those to the theoretical basis of the right to information
as enshrined in literature, case law and soft law.'® A
leading aspect of this discussion is the extent to which
the right to information can be attributed to the victim
and affected communities.

2.2. THE EVOLUTION OF UNIVERSAL
JURISDICTION

2.2.1. Origins and theory

Universal jurisdiction is one of the most controversial
concepts in international criminal law.?° For the purposes
of this paper, we understand universal jurisdiction to
be ‘a legal principle allowing or requiring a state to
bring criminal proceedings in respect of international
crimes irrespective of the location of the crime and the
nationality of the perpetrator or the victim’.?* These
alleged perpetrators are prosecuted under domestic law,
on behalf of the international community.??

First, we discuss the extent of establishment of the
principle of universal jurisdiction in international law
by means of several ongoing discussions. These help
understand and illustrate the operation of the concept.
Some scholars regard universal jurisdiction as a post-
colonial instrument that results in the ‘critical loss of
policy and legal space for nations of the Global South’
and in a politicisation of prosecutorial policy.”> Opponents
of this view note that the Global South has hosted several

universal jurisdiction prosecutions as well, such as the
Habré prosecution in Senegal. Jeliberger also observes a
boomerang effect of prosecutions of ‘western’ suspects
in the Global South.?* However, the potential for political
abuse of the instrument remains an issue of attention in
this regard, which in many ways is inherent to the project
of international justice. Despite these controversies,
the principle of universal jurisdiction is considered a
recognised practice, in several countries, although its
scope is still debated.?

This practice finds legal grounding in treaty law
and customary international law. The principle was
introduced by the Geneva Conventions of 1949, which
stated the obligation to prosecute grave breaches,
which was followed by amongst others the Convention
Against Torture of 1984, which added an extradition
clause aligning itself with the principle of aut dedere aut
judicare.”® Beyond the prosecution of grave breaches
such treaties have led domestic courts to assert universal
jurisdiction over ‘less’ grave crimes such as violations of
Common Article 3. When a State has not acceded to such
atreaty imposing this obligation, customary international
law may serve as a legal basis for the employment of
universal jurisdiction. However, opinions diverge on
whether States are allowed to invoke this jurisdictional
principle or whether they are obliged to due to the erga
omnes character of international crimes.?” Considering
the last resort characterisation of the employment of
universal jurisdiction by the Sixth Committee, we can
assume that the conclusion leans towards the former
option.?®

The primary responsibility for the prosecution of
international crimes lies on Nation States, if not only
for the fact that prosecutions by international bodies by
itself would never be up to the task of achieving justice
and impunity.?’ States assert universal jurisdiction, where
other nations fail to comply with their responsibility and
as result develop significantly diverging practices.* Still,
some general trends can be found.

First, the conditional approach to the exercise of
universal jurisdiction has become common practice. Most
States have opted for this approach which consists of
domestic statutes that limit the exercise of the principle
to those situations where the suspect is present on the
territory of the prosecuting State rather than pursuing
investigations and extradition with regards to those
outside of the direct control of the State (the latter being
the absolute approach).?* While the aims of global anti-
impunity remain central to universal jurisdiction cases, its
practical scope has been limited by many States opting
for the ‘no safe haven’ approach towards universal
jurisdiction, which aims at preventing criminals from
finding safe exile but does not involve States pursuing
suspects beyond their borders.?? In such jurisdictions
resources for the investigation and prosecution of
those involved in atrocity crimes are ‘almost exclusively
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devoted to prosecutions involving defendants who were
resident, asylum seekers or people otherwise present in
their territories.”> Victims and NGOs are thus attracted to
more interventionist jurisdictions that pursue a different
approach that makes no such distinction as to the objects
of prosecutorial activities, also referred to as the ‘global
enforcer’ model.*

2.2.2. Aims and goals of universal jurisdiction
The aims of universal jurisdiction prosecutions are
manifold and largely overlap with the general aims of
international criminal law and transitional justice. A
consensus in the literature can be found stating that
the primary concern of international criminal justice (of
which universal jurisdiction can be considered a subset)**
is the investigating, ‘charging, prosecuting, judging, and
sentencing [of] individuals for their acts or omissions
constituting genocide, crimes against humanity, and war
crimes committed in the recent or remote past’.*® This
process is aimed at several (extra-)legal prerogatives
which can be found in the literature and legal
documents.’’” Here we find deterrence, human rights
protection, truth-finding (both for the sake of the victims
as well as the recording of history), societal reconciliation
and the legitimisation of transitioning post-conflict
societies.*® Especially from the perspective of victims,
subject to investigation in this article, the importance of
truth finding may not be understated® - as also argued
by the former head of the Office of the Prosecutor of the
ICC, Fatou Bensouda.“®

The position of the victim is significant in the
adjudication of international criminal justice. Cryer
argues that bringing justice and redress to victims as
such constitutes one of the objectives behind this project
of international criminal justice and notes that scholars
argue that a wide gap between the increased recognition
of the rights of victims in international human rights
law and their application in international criminal law
cannot be justified.** In practice, however, this gap often
remains.*> A focus on the ‘recognised legal interests’
of victims and ‘the self-evident position that universal
jurisdiction is most often exercised at the behest of,
and in the interests of, victims’ is missing.** This is well
illustrated by the fact that domestic legislation processes
often pay little attention to victims in the legislative aims
of universal jurisdiction.* In the next section we uncover
the conceptual link of these objectives with the right to
truth, information and translation.

2.3. THE RIGHT TO INFORMATION AND THE
GOALS OF UNIVERSAL JURISDICTION CASES
Next to the retributive and deterrent objectives that
dominate the field of international criminal justice,
there have been calls to strengthen restorative justice
principles in the international criminal justice process.*
We submit that the stated aims of prosecutions of

international crimes are largely intertwined with the
interests of the victim. To explore the extent of the
realisation and recognition of these interests in the shape
of the ‘hard’ right to information, we must determine
how the objectives of universal jurisdiction trials feed
into the rights of victims and affected communities
conceptually. Our starting point is this link between the
aims outlined above and the interests of the victim and
affected communities,® at the core of which lies the
right to an effective remedy.

The right to an effective remedy

In this paper we consider the right to an effective remedy
as the conceptual source of language and interpretation
rights.*” We characterise this as a development of the
framing of prosecutions as a victim’s right, which is
associated with the rise of the right of access to justice
and the right to an effective remedy, as observed by
Bassiouni.*® The right to an effective remedy has, contrary
to the right to interpretation and translation, been
recognised as a State obligation in international law.
More significantly it is central to Megret’s conception of
an international criminal justice system. In this system a
hospitable society is created for the victims of egregious
human rights violations.*

It should however, be acknowledged that such
developments towards more victim-oriented proceedings
can occur ‘at the expense of the rights of the accused
and legal certainty’.”® And while such developments
are definitely increasingly recognised in international
criminal law, this approach may clash with more liberal
approaches to the accused’s right to a fair trial and should
at the very least be pursued with caution.”! McGonigle
Leyh for example points out that increased victim
participation may for instance invoke risks in relation
to the right to an expeditious trial and cause issues of
legal uncertainty following from vague rules on the role
of the victim in the trial.>? This also explains our focus
on a service-oriented approach as further elaborated
upon below.

In Megret’s ‘hospitable society’ several rights are
considered a subset of the right to an effective remedy,
which are each connected to the right to truth via a
different conceptual link. One of these subsets, the right
to truth, can be connected to the effective remedy via
several conceptual links. The conceptual line between the
two - i.e. how the right to an effective remedy invokes the
right to truth - depends on specific (legal) interests that
are represented in the case at hand (further illustration
of this conceptual model can be found in Figure 1). For
example, in the context of forced disappearances, the
right to an effective remedy invokes a right to truth
to have the ‘uncertainty of a family member’s fate’
remedied.>* Additionally, in the light of the restorative
objectives of universal jurisdiction cases ‘the reparative
effect of revealing the truth for victims and their families’
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conceptual link
example 1:
remedy
uncertainty
surrounding
victim's fate

documentation

right to an effective
remedy

right to truth

conceptual link:
proper and actual
assistance to
victims seeking
justice

right to information

practical realisation

translation

conceptual link
example 2:
reparative effect of
revealing the truth
for victims and
their families

community
outreach

Figure 1 Conceptual model: right to an effective remedy to the right to information.

functions as the main conceptual source.>* Essentially
the link is thus functional - the connection between
goal and realisation. Focusing on the reparative effect
of obtaining the truth in this way gives grounding for a
similar conceptual link.

The right to truth and its scope of application

It has been suggested that the right to truth extends
in its application to both victims and society.” The
Declaration of Basic Principles of Justice for Victims of
Crime and Abuse of Power, for example, recognises
that communities can suffer harm from international
crimes.”® However, the ‘objections [that] were raised to
include collectives in the definition [of the notion of a
victim]®’ reflect the idea that communities are generally
not considered to fulfil the victim definition.”® Such a
conclusion is required in the sense that a realistic victim
policy cannot attribute entire communities the right to
fully participate in the trial.>® The use of a service-oriented

approach might offer a more realistic approach which,
by aligning with the ICC strategy, focuses on outreach,
education and information dissemination to affected
communities.®°

The scope of potential rights bearers is in part
determined by proportionality considerations, such as
the ‘scale and seriousness of the human rights violations
in issue’ as well as by how widespread the impunity in
relationto said violationsis.® Inthe El-Masri judgement for
example ‘the issue of “extraordinary rendition” attracted
worldwide attention’.®? The significance of the case,
according to the court, lies in the extension of the right
to truth to ‘not only [...] the applicant and his family, but
also [to] other victims of similar crimes and the general
public.’®® This suggests that the ECtHR has recognized
that in significant cases - the significance following from
the seriousness and extent of the atrocities committed
- those that are part of the victimised ethnic, political,
racial or social group have legitimate interests in the
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information that follows from a trial or investigation. The
extent to which such notions are considered established
principles of law is discussed in the following chapter.

This broad scope of application recognised by the
literature and ECtHR is particularly relevant for universal
jurisdiction cases since they often not only concern
alleged perpetrators outside of the general jurisdiction
of the court but also victims outside of the reach of
the court.% The recognition of the right to truth for the
general publicin this sense aligns with the broad objective
of strengthening the nexus between the justice process
and the victims and affected communities. Additionally,
it contributes to the uncovering of structural truths that
can illuminate structural patterns and drivers of conflict
and tension in society, enhancing the preventive role of
a criminal trial.%®

The right to information
The original conceptualisation of the right to truth in
international human rights law focused mainly on the
obligation to investigate human rights violations.®
However, dimensions in relation to the dissemination
of information were soon added. This resulted in the
concept of the right to information as advanced by
Romani as well as the right to ‘proper assistance to
victims seeking access to justice’.” Not only does the
State have an obligation to conduct the investigation
but it also has the duty to make the information of the
trial available to the victims and affected communities.
Without the provision of adequate knowledge, the right
to truth cannot be realised.®®

These conceptual links suggest that victims and
affected communities must be able to understand the
dissemination of this knowledge, which means that
this information must be provided in a language they
can understand.®® This recentres the focus of universal
jurisdiction trials as explained in section 2.2.2, giving
outreach a more central role in order to close the gap
between the practice and the aims of the trial, which is
additionally in line with a service-oriented approach.”

2.4. THE NEXUS BETWEEN THE CRIMINAL
JUSTICE PROCESS AND THE VICTIM AND
AFFECTED COMMUNITIES

The right to information has a two-fold influence on
the nexus between the criminal justice process and
the victim and victimised community. A universal
jurisdiction trial can contribute to connecting victims
and communities more significantly to the process
by providing information and translation of the trial
proceedings and its findings. Secondly, it also broadens
the scope of outreach to affected communities, which is
crucial in the light of the mass victimisation associated
with international crimes.”* Without such services a gap
of information will be left which prevents the inclusion of
victims and affected communities in the trial.”? Thus we

deem universal jurisdiction trials to be more successful
when the nexus between the victim and the criminal
justice process is strengthened and broadened. This may
be visible in the form of more documentation, phases
of the trial and justice process and the investigation
being translated, as well as the increased number of
communities reached. Additionally, facilitating the
relevant information to those victimised in a language
they understand can enhance legitimacy and strengthen
other aims of the process such as future cooperation of
other victims’® and States.”

3. INTERNATIONAL AND EUROPEAN
LAW ON VICTIMS’ RIGHTS AND THE
RIGHT TO INFORMATION

3.1. THE RIGHTS TO INFORMATION,
INTERPRETATION, AND TRANSLATION

The right to interpretation and translation, as derived
from the right to information forms one of the most
essential rights belonging to victims of crimes, despite
its soft law character; for the restorative aspects of the
trial to become effective, victims must receive accurate
information regarding their other rights as well as the
development of their respective trials.”> Without access to
this information in a language they understand, victims
and affected communities risk the loss of a genuine
connection to the trials. Naturally, this right accompanies
other essential rights, such as the right to a fair trial, or
the right to witness protection; when a State’s resources
are limited, some of these rights ‘compete’ to be realised
in practice, which essentially requires a balancing test.
We will offer some reflections on this competition and
how this balancing works out in section 3.3.

In the section that follows, we examine how the right
to information and the derivative right to interpretation
and translation, are understood in the following three
legal dimensions: the international, European Union,
and Council of Europe level. At each level, we explore
the nature and scope of the existing instruments,
what definitions they provide for victimhood, and how
they define the scope and application of the right to
interpretation and translation. Considering the focus
of this paper on the German system, we analyse legal
instruments that apply to Germany.’®

3.2. THE INTERNATIONAL DIMENSION

Prior to the adoption of any specific instruments on
victims’ rights, the rights of victims could implicitly
be read in the right to an effective remedy.”” The first
international instrument on victims’ rights was adopted
by the UN General Assembly in 1985. The Declaration of
Basic Principles of Justice for Victims of Crime and Abuse of
Power describes a State’s duties in providing appropriate
and sufficient means of redress for victims of crimes.
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Moreover, as it is a soft law instrument, not a formally
binding document, the 1985 Victims’ Declaration cannot
be directly enforced in domestic courts.”®

Within the 1985 Victims’ Declaration victims are
broadly defined as ‘persons who, individually or
collectively, have suffered harm, including physical or
mental injury, emotional suffering, economic loss or
substantial impairment of their fundamental rights,
through acts or omissions that are in violation of criminal
laws operative within Member States, including those
laws proscribing criminal abuse of power.””® Victims
under this definition must have access to justice and
must be treated fairly, in addition to access to restitution,
assistance and compensation.t® Although the Declaration
does not directly address the right to interpretation
and translation, it does mention that victims must be
informed of ‘their role and the scope, timing and progress
of the proceedings and of the disposition of their cases,
especially where serious crimes are involved and where
they have requested such information’ in Principle 6.

In 2005, the General Assembly adopted another
soft law instrument: the 2005 Basic Principles. The
2005 Basic Principles apply to international crimes. Its
definition of victims mirrors the Victims’ Declaration,
changing the previously mentioned acts and omissions
to those constituting ‘gross violations of international
human rights law, or serious violations of international
humanitarian law.®? Furthermore, the term ‘victim’
is extended to the victim’s immediate family and
dependents, as well as anyone who has suffered harm in
intervening to assist victims in distress or to prevent their
victimisation.®? The 2005 Basic Principles do not explicitly
address the rights to translation or interpretation, but
they reaffirm that victims must have access to relevant
information  concerning violations and reparation
mechanisms (Principle 11) and set out soft law norms
for States to ensure that this information is sufficiently
disseminated among both victims and the general public
(Principle 24). While the suggestion has been made that
such rights may in some ways be considered subsets of
legally enforceable rights, such as the right to reparations,
the normative strength of this position has not been fully
realised yet.®* Such soft law principles, constituting part
of the right to truth as described by Klinker and Davis,
however, face robust international recognition.®

Overall, victims’ rights to information are firmly
entrenched in international soft law instruments. The
challenges lie in the extent to which these rights may be
considered a state’s obligations and in how they can be
enforced, the latter of which is an area the EU has made
great strides in, as we elaborate upon in the following
section.

3.3. THE EUROPEAN DIMENSION
When it comes to victims’ rights, the European Union
has remained somewhat of a ‘late bloomer’.?> It was

only in 2001 that the first steps were taken towards
consistency in victims’ rights protection across the
Member States, through the adoption of the Framework
Decision (FD) on the standing of victims in criminal
proceedings.®® For international law it was a first: the
sole hard law instrument designed to protect the
rights of victims. Previously available legal tools such
as the recommendation of the Council of Europe® and
the resolution of the General Assembly of the United
Nations® fall by comparison under the category of soft
law. In doing so, hard law provides a stricter timeline
than its counterpart, which is characterised by a more
guiding nature of ‘law-like promises or statements that
fall short of hard law’.#?

The Framework Decision codifies binding rules at the
supranational level on the standing of victims in the legal
system of the Member States. In particular, it focuses
on the position of cross-border victims and their specific
difficulties in attaining justice. A cross-border victim is
a foreign citizen that might not speak the language of
the host country or understand its legal system or had
to return to their country of origin before the start of
the legal proceedings.®® Consideration for the special
challenges of cross-border victims has been a driver
for the creation of the FD. The Decision aims to reform
the criminal law of Member States to clarify the status
and rights of victims.?* The Framework Decision requires
Member States to provide cross-border victims with the
same rights and protection as those available to domestic
victims, regardless of their nationality. It stipulates that
victims should be entitled to legal aid, assistance, and
support, as well as the right to be informed about their
rights and the progress of the proceedings.”” Moreover,
the Decision calls for a more victim-centred approach to
criminal proceedings, with the aim to ensure that victims
are not retraumatized during the proceedings.®® Still,
some scholars argued that the FD has failed to establish
minimum standards across the Union due to its vague
formulae which made it difficult to assess Member State
compliance.”* While the aim of the Framework Decision
was to provide a minimum standard of rights, following
the Commission’s own assessment, the result of its
implementation was ‘unsatisfactory’.”> The Commission
report concluded that Member States had not been
able to enforce the Decision in a consistent manner,®®
with disparities in the levels of protection, procedural
rights and support provided to victims present across
the Member States.”” Further, the report noted that the
implementation of the Decision was hampered by limited
resources and a lack of awareness of victims’ rights
among the Member States.”® The national disparities are
perhaps due to the lack of clear protection for victims’
procedural rights in one of the most important human
rights instruments, the European Convention on Human
Rights (ECHR). While all EU Member States are bound
to the Convention and therefore bound to enforce in a
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similar manner the rights of suspects and defendants, by
comparison fewer rights are afforded by the Convention
tovictims. Although Article 6(3) of the ECHR does highlight
the importance of the right to interpretation in criminal
proceedings,” it is regarded as a right enforceable by the
suspects and accused individuals, rather than victims.®
The jurisprudence of the European Court of Human
Rights (ECtHR) has expanded the interpretation of this
provision,'®* yet despite a progressive evolution of the
scope and guarantees of this right, it has still remained
focused on the capacity of the offender to invoke it.'%?

Awareness of these shortcomings led to soft law
initiatives such as the Stockholm Programme, which
presented an action plan concerning the treatment of
victims of sex-based violence and terrorism,*> and the
Budapest-Roadmap, concerned with strengthening the
rights of victims in the regards of criminal proceedings.**
These efforts culminated in the 2012 Victims’ Rights
Directive the purpose of which was to ‘to ensure that
victims of crime received appropriate information,
support and protection and are able to participate in
criminal proceedings’.'®> Compared to the FD and Article
6(3) ECHR, the Directive is more elaborate regarding
the right to information and translation, as it offers a
clear definition for both and highlights the obligation
to inform victims of the availability of such services.'%
However, the right to translation appears not to extend
to the right to access restorative justice services as
well.?” This lacuna might impede cross-border victims,
who do not understand the language of the country
where the proceedings are taking place, from benefiting
from their rights to the fullest. However, following the
evaluation of the Victim’s Rights Directive in 2021, the
European Commission is considering a revision to further
strengthen the existing rights, with a focus on translation
and information in the context of restorative justice.'%
Some of these proposals include ‘establishing the right
to receive full information about the nature, availability
and accessibility of restorative justice services’ as well as
victims being directly informed about the developments
of their case from their respective restorative justice
service.'® These follow the previously discussed aims
of universal jurisdiction and could help foster a stronger
victims’ protection regime across Member States by
diminishing linguistic barriers that could prevent access
to justice.!?

Following the adoption of the Victim’s Rights Directive,
the EU has adopted multiple Directives to address the
rights of specific victims, such as the Directive against
sexual abuse and sexual exploitation of children''! the
Anti-trafficking Directive,'*? and the Counter-terrorism
Directive!® granting rights for victims of terrorism.
Despite progress, recent reports''* continue to show that
victims across the Member States are not always able to
benefit from their rights. Such difficulties come primarily
from a lack of information, support, and protection

which in turn can lead to further victimisation in criminal
proceedings or when claiming compensation.’*> The
EU’s victim rights strategy for 2020-2025, if properly
implemented, could help curb some of these shortfalls.
Two of the five core aims of the strategy are to improve
communication and support for victims.!*® There are a
multitude of proposals for how this can be accomplished,
starting with the adding of more reliable informational
resources on the e-Justice Portal,'*” and financing more
relevant EU funded projects concerning victim’s access
to justice,''® as well as creating more support services to
offer advice, and psychological assistance for victims.!*
However, more attention should be placed on the need
for such information and support to be delivered in a
language that is accessible to the victims or interested
parties. A lack of awareness or ability to understand their
own legal standing and rights can prevent victims from
being able to exercise any of their rights - from accessing
support services, to protection of privacy and legal aid. Tt
is only through closing such gaps that the protection that
victims can benefit from will continue to grow.

However, these legislative developments that shift
the focus of criminal trials towards the restorative
justice approach, may in some circumstances be to the
detriment of the accused’s fair trial rights.’” To ensure
that the right to a fair trial for the accused is respected,
attention must be drawn to the proportionality
requirements of fundamental rights limitations.*!
Wijenayake argues that in the context of post-conflict
situations, limitations on the right to truth should also
be determined through a proportionality test akin to
that which has been developed in the human rights
jurisprudence.’*?? In the ECHR system this takes shape in
the form of a balancing approach where either the public
interest is weighed against the interests of the rights
holder, or where the interests of multiple legal rights
holders are weighed against each other.'?* The factors
that play a role in this balancing exercise will differ on a
case by case basis. In the context of access to records
and evidence the Office of the Prosecutor of the ICC for
example takes into account ‘competing interests such as
national security, protection of victims and witnesses or
the prosecution’s investigations.’*?

Service-oriented rights meet a proportionality test
much easier than full participatory rights. This is in line
with the necessity requirements of the balancing act
with regards to competing rights - although an impact
on the costs and duration of the proceedings may still
be foreseeable. After all affording access to resources
such as the proposed multilingual e-Justice Portal or
real-time in-court translation during a trial will result
in increased costs for staffing: interpreters, translation
services, attached legal aid and other requirements of a
restorative justice system offered in multiple languages
can place financial burdens on the judiciary. Furthermore,
practical and financial constraints can limit the number
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of cases that are selected, which may lead to victims
being ‘left out’ in their quest for justice.!”

To conclude, we have argued in this chapter that
while progress has been made at the international
level to ensure that victims benefit from increased
protection, when it comes to the right to information,
and in particular to interpretation and translation, there
are fewer explicit provisions. Hard-law recognition of
these rights is still developing, and the existing gap in
protection is growing closer. A prime example of such
developments in the current legal landscape is the EU
Victims’ Rights Directive. Yet as the following sections
show, such developments are not beyond criticism.

4. UNIVERSAL JURISDICTION AND THE
RIGHT TO INFORMATION IN GERMANY

4.1. INTRODUCTION

In this section we zoom in on our case study: Germany.
We start by setting out the German framework for
universal jurisdiction and victims’ rights in section 4.2.
In section 4.3, we discuss three specific Syrian universal
jurisdiction cases in Germany. We evaluate these cases in
section 4.4 in light of the right to information, identifying
the existence of an information gap for victims and
affected communities.

4.2. GERMAN FRAMEWORK FOR UNIVERSAL
JURISDICTION AND VICTIMS’ RIGHTS
4.2.1. Universal jurisdiction
Germany gives substance to the ICC Rome Statute in
German law with the Vélkerstrafgesetzbuch (“VStGB”).'2¢
This law is meant for international crimes: genocide,
crimes against humanity, war crimes and crime of
aggression.'?” Section 1(1) makes clear that it applies
to all criminal offences specified as “genocide, crimes
against humanity and war crimes” in section 1-12 of the
VStGB, regardless of the question whether the crime was
committed in Germany or whether it has any relation to
Germany (“universality principle”).?®

The German Code of Criminal Procedure (Strafpro-
zessordnung, “StPO”) equally applies to the crimes of the
VStGB. Section 152(1) authorises the Staatsanwaltschaft
(Public Prosecution Office) to prosecute the crimes.
Section 152(2) obliges him to act in all cases of
sufficient factual indication of the commission of a
criminal offence. Following the universality principle, the
Staatsanwaltschaft is also authorised for prosecuting
crimes when they have no link to Germany.*® However,
in the case that the accused is not resident in Germany,
the Staatsanwaltschaft enjoys discretion according to
section 153(f).*° In those absolute universal jurisdiction
cases, they may dispense with prosecuting when the
accused is not resident in Germany and not expected to
reside.’*' Moreover, the actual trial can only start when

the accused is brought before court: to ensure a fair trial,
the German Constitution requires that an accused can
defend himself against the accusations brought against
him.132

4.2.2. Victims’ rights in criminal proceedings

Germany implemented the Victims’ Rights Directive with
the Gesetz zur Stdrkung der Opferrechte im Strafverfahren
(“3.Opferrechtsreformgesetz*). With thisin place, Germany
is considered to award victims a considerable number of
participatory rights, including a right to information.*s3
However, these rights are not given effect “automatically”,
which means victims cannot enjoy them naturally.

The StPO also prescribes the rights of the victims in
proceedings started on the principle of universaljurisdiction.
In Germany, these rights depend on the victim’s role in the
proceedings: either as Verletzte or in some situations as
Nebenkldger.

A Verletzte (best translated as “aggrieved person”) can
report an offence to the Staatsanwaltschaft.'** Verletzte
is not defined by German law, but its meaning has to
be derived from the context.'* It is the person whose
rights are violated by the crime, including a natural or
legal person whose rights are indirectly violated.**® If the
Verletzte does not speak German, he shall be provided
with the necessary assistance to be able to make the
report in a language they understand.*” Information
about the victim support services is available through a
website.!*® It is up to the Staatsanwaltschaft to decide
whether there are sufficient factual indications to start
proceedings. The Verletzte has very limited possibilities to
seek review of a decision not to prosecute.’**

Once the proceedings have started, a victim can
join the proceedings as Verletzte and make a claim for
compensation against the accused.’ When doing
so, the Verletzte enjoys a couple of procedural rights
(following Chapter 4 StPO). The Verletzten should be
informed about their rights, also of the possibility to join
as a Nebenkldger, as early as possible.**! They should be
notified of the status of the proceedings (termination of
the proceedings, the place and time of main hearing,
charges against the accused and the outcome of the
court proceedings).*? If the Verletzte does not speak
German, they shall be notified in a language they
understand.'* Importantly, for the effectuation of these
rights it is necessary that the victim is known as Verletzte
to the Staatsanwaltschaft and the Court. '+

Going a step further, certain persons can join the
proceedings as Nebenkldger.**> This right is available to
the aggrieved person (Verletzte) and their close family
members in case of certain “serious” crimes, under which
the international core crimes generally fall. It is the court
that decides on the possibility to join as a Nebenkldger:
the criterion is “whoever is aggrieved”.*® This allocation
can be requested once the proceedings have started and
at every stage of the trial.'*” A Nebenkldger is a formal
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party to the proceedings and has additional procedural
rights that they can enjoy independently.’*® In light of
the context of the right to interpretation and translation,
a Nebenkldger has the right to be notified of decisions
and to request an interpreter “insofar this is necessary
to exercise his rights”.?*® A Nebenkldger enjoys the same
rights to free interpretation and translation as an accused
person, again “insofar this is necessary to exercise his
rights”.**¢

The protection of the position of the victim in criminal
proceedingsis regarded to be inline with the international
obligations.’** The Victims’ Rights Directive applies to
all criminal proceedings taking place in EU countries,
therefore also in universal jurisdiction cases taking place
before national courts.'*> Germany has implemented this
directive. With the Nebenkidger role, it allows victims of
international core crimes to actively participate in the
proceedings.

While this sounds promising, the effectuation of these
rights depends on the classification of the victim in the
proceedings. This leaves us with the question whether
potential victims of international core crimes have
the knowledge and adequate access to actually enjoy
them.'>* Other important aspects to consider are that the
German Court constitution requires court proceedings
to be in German and that the courts only have to make
a record that indicates the main findings but are not
obliged to deliver full transcripts of the proceedings.'*

4.2.3. Role of the prosecutor

The exercise of victims’ rights in Germany is strongly
related to the starting of investigations and eventually the
proceedings. The Staatsanwaltschaft can open universal
jurisdiction cases when they have received factual
indications of core crimes committed by a person. This
can be the result of a criminal complaint by a victim, NGO
or third party, or of the conducted ‘monitoring process’ of
the Staatsanwaltschaft.'>

The Staatsanwaltschaft conducts a monitoring
process to gather information on potential situations
of international core crimes based on mostly publicly
available sources.’®® For these purposes, Germany has
several specialised police and prosecuting units.*®” The
Zentralstelle fur die Bekdmpfung von Kriegsverbrechen
(‘ZBKV’) of the Federal Criminal Police Office is assigned
with the investigations into international core crimes.'>®
They receive a lot of information from the German
migration authority (‘BAMF’) and active NGOs.***

Once the Staatsanwaltschaft has decided that there
are enough factual indications to start investigations
against an identifiable suspect, the investigations will
be conducted directly against him.'*® When there is no
identifiable suspect, the Staatsanwaltschaft can decide
to open structural investigations. This procedure is not
regulated by the StPO. It allows the Staatsanwaltschaft
to investigate organisational structures that are possibly

responsible for the core crimes and enables him to secure
evidence.'! Structural investigations can lead to an ‘initial
suspicion’ that a person has committed an international
crime, which will be a reason for the Staatsanwaltschaft
to start a trial.®?

Kaleck and Kroker have argued that these structural
investigations demonstrate an approach to universal
jurisdiction that is promising to combat impunity of
perpetrators of international crimes.'*> While in many
cases, investigations into international core crimes are
pressured by the presence of a perpetrator on the territory
of a State, these investigations are less susceptible to
political pressure.'

In the process, the Staatsanwaltschaft enjoys
discretion in two ways. They can decide that there is not
enough evidence to investigate or prosecute. There are
very limited possibilities to challenge or review such a
decision.'®> In addition, the Staatsanwaltschaft can decide
not to prosecute when the case lacks any connection to
Germany.'¢¢ It has led thereto that no investigations are
led when there is no chance of gathering evidence within
Germany and the prosecutors would solely have to rely
on the assistance of other states.'®’

4.3. UNIVERSAL JURISDICTION CASES IN
GERMANY

At the time of writing, Germany has started several
criminal trials based on universal jurisdiction, many of
which have been started with the help of civil society
organisations.'®® Of these trials, those against Anwar
Raslan and Eyad Al-Gharib, Taha al-Jumailly, and Alaa M
have garnered much concern regarding sufficient access
to the trials for victims and affected communities.

4.3.1. Anwar Raslan and Eyad Al-Gharib

The trials against Anwar Raslan and Eyad Al-Gharib,
two former officials at the Syria General Intelligence
Directorate, marked the beginning of the German
universal jurisdiction trials on Syrian torture cases.'®
These cases at the Koblenz Higher Regional Court were
also the first cases on torture in Syria to take place
globally.”® In connection to his role in the torture of over
4,000 detainees at the Branch 251 intelligence and prison
unit, Anwar Raslan was charged with crimes against
humanity, murder, and sexual assault.'”* Eyad Al-Gharib,
who was also stationed at Branch 251, was charged with
aiding and abetting crimes against humanity.'’?

The case was started following a number of criminal
complaints filed in a number of European jurisdictions by
the European Center for Constitutional and Human Rights
(ECCHR) together with victims and other civil society
actors.'’”? Witness testimonies from victims played a
significant role in issuing the arrest warrants for the two
former officials.’*

The ECCHR supported 29 torture survivors during
the proceedings, 14 of whom joined as Nebenkldger.’®
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In accordance with German law, simultaneous Arabic-
German translation was available for those participating.
There was no simultaneous interpretation available for
the limited public gallery, and permission to record audio
of the trial to be translated at a later time was consistently
refused by the Koblenz court.’® In its judgement of
August 18th 2020, the German Constitutional Court
issued an interim order to the Koblenz court to make sure
that accredited Arabic-speaking journalists have access
to simultaneous German-Arabic translation.'”” The
Constitutional Court substantiated its order stating that
the Syrian population, both in Syria and in other parts
of the world, had a “great need” for information on the
trials.?’® The Koblenz court announced in early January
2022 that the Anwar Raslan verdict would be translated
into Arabic following the court session, and that
simultaneous interpretation during that session would
be available to the audience as well as both accredited
and non-accredited Arabic-speaking journalists.'”?

4.3.2. Taha al-Jumailly

The cases against Syrian national Taha Al-Jumailly at
the Frankfurt Higher Regional Court and against his wife,
German national Jennifer Wenisch, at the Munich Higher
Regional Court did not only concern crimes against
humanity, but war crimes and genocide as well.**® The
couple had enslaved and abused a Yazidi woman and
her 5-year-old daughter Reda; the young girl died of
heatstroke after being chained to a window in direct
sunlight, deprived of any food or water.®!

Similar to the Koblenz cases, there was no simul-
taneous interpretation available for the public gallery.
Importantly, the public gallery was already limited in
the number of available seats due to the COVID-19
pandemic. Neither were audio recordings of the trial
permitted. What sets the trial against Al-Jumailly apart
from the Koblenz cases, however, is the presence and
involvement of Reda’s mother, who joined the cases as
a Nebenkldger and key witness. She became involved
after the Yazda, a Yazidi NGO, interviewed her in order to
document crimes against the Yazidi and noticed parallels
between her testimony and the indictment against
Al-Jumaily. Yazda then got in touch with the German
prosecutors, who brought Reda’s mother to Germany
under witness protection.'®?

4.3.3. Alaa M.
On November 10th, 2021, the Frankfurt Higher Regional
Court began its trial against former Syrian doctor and
intelligence officer at Mezzeh No. 601 military hospital,
Alaa M. Syrian national Alaa M. was charged with the
commission of crimes against humanity, including
murder and torture.'®

The maintrial beganin January 2022.%% Citing financial
reasons and the fact that the defendant has waived his
right to translation, the Frankfurt Court has stated that

simultaneous interpretation will not be provided during
the trial.'®> Trial observers were for example also not
permitted to take handwritten notes by the court, falling
in line with the position of other German courts that fail
to recognise such proceedings as historical.*¢

4.4. THE INFORMATION GAP IN GERMANY

Many Syrians consider the trials taking place in Germany
to be a great step towards justice for victims and affected
communities.’®” The trials have provided individual
victims with the opportunity to participate directly in
the proceedings, particular in the role of Nebenkldger.
At the same time, the trials have received criticism for
the limited information they have relayed to the broader
victimised community.'®® In other words, civil society
organisations as well as victims themselves consider
the nexus between the criminal justice process and the
victimised communities in these trials to be insufficient.**

Compared to affected communities located outside
of Germany, the victims participating in the trials have
more access to the trials, though this access is limited
since the only official court language is German. Unless
a victim is participating in the trials as a Nebenkldger,
they do not have access to simultaneous German-
Arabic interpretation; even then, interpretation is limited
to the necessary exercise of a Nebenkldger's rights.
Victims participating as witnesses also have access
to interpretation insofar as that is necessary for their
testimony in accordance with German law.* Otherwise,
simultaneous interpretation is not available to the public
gallery. This makes it difficult for Arabic-speaking victims
to follow the trials.*!

Simultaneous interpretation was made available to
accredited Arabic journalists, and later to non-accredited
journalists as well, during the Koblenz cases.’® This
allowed journalists to follow the trials and report on the
proceedings to Arabic-speakers wishing to follow them
too, providing for more outreach where it was otherwise
lacking. Although organisations like SJAC had already
been working to provide transcripts and court reports
in Arabic for each court appearance, this was the first
time the German courts recognised a need for their own
procedure to meet the needs of the Syrian population for
information and justice.'®

However, this acknowledgement has not yet led to
the German courts permitting audio recording of the
trials. Unlike most international criminal trials, which are
meticulously documented and translated, the German
courts have refused multiple requests to record the
trials, primarily for privacy reasons.'** Audio recordings
would have extended the reach of the trials, allowing
for those unable to sit in the public gallery to follow
the trial, and allowing civil society organisations more
opportunities to document the trials themselves. This
limited documentation of the trials may be considered a
missed opportunity for justice and reconciliation.'®
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Outreach during the investigation stage was limited
too. Victims have been able to join as witnesses or
as Nebenkldger only when they were aware of these
opportunities. The ability to join the proceedings in the
public gallery was extremely limited, also in part due to
the circumstances surrounding COVID-19. Germany did
not always play an active role in recruiting witnesses
either; the NGO Yazda, focused on documenting the
experiences of Yazidi survivors, was responsible for
finding Reda’s mother, the key witness and Nebenkldger
in the trial against Taha al-Jumailly. Her testimony was
vital in securing the conviction, and on a personal note,
the trial meant a lot to her in securing justice for her child,
herself, and the Yazidi community.'*® A single trial can be
incredibly symbolic for victimised communities, even if
individual members themselves did not directly suffer at
the hands of the defendant on trial or were affected to
a lesser extent.

Although deeper reflections on the involvement of
civil society organisations are beyond the scope of this
paper, it is clear that these organisations have played
an important role in facilitating justice for victims. While
cooperation with civil society organisations is certainly
to be encouraged, the question is raised as to whether
language barriers are the reason why these organisations
have played such a crucial role in supporting the trials and
whether German courts should have worked on outreach
themselves. In this light, other aspects of the right to
information offer valuable opportunities to explore.

We can thus witness that a first step has been made
with respect to the right to truth and its associated
translation rights, by the German court’s recognition
of the interest of the Syrian population in information.
However, most of the burden is currently being carried
by civil society. This while, as outlined in chapter 2, the
German State has a clear duty to uncover structural
truths in relation to serious crimes which does not only
apply to Nebenkldger and Verletzte but also to victims of
similar crimes and the general public.**’

This follows from the wide impact of the Syrian civil
war, as illustrated by the 4.000 torture victims of Anwar
Raslan. Particularly, it became clear in the case of Taha
al-Jumailly that many members of the Yazidi ethnic
group experienced similar crimes as his victims, which
is signified by the classification of genocide. In line with
the normative framework of section 2, this victimised
community and the Syrian population should thus be
given access to their right to truth, information and
translation. Their interests follow from the benefit that
highlighting the patterns and drivers of the immense
conflict and tension in society can bring with respect to
the restorative principles of international criminal justice.

We understand that there are good reasons underlying
the German system of allowing certain victims’ rights
only to those who join the proceedings as Verletzte or
even as Nebenkldger, such as the right to be informed

about decisions in a language they understand and to
request interpretation. Decisions to provide interpretation
and translation could be subject to proportionality
considerations, such as time and costs, as discussed
previously in chapter 3. However, the above discussion
does show the need of the affected communities in
universal jurisdiction cases to be informed about the
proceedings in a language that they understand. This
could be achieved relatively easily by improving the
documentation of the trials. Even providing better
information about the right to join as Nebenkldger could
be an improvement. The German courts have a number
of steps to take in order to overcome the information
gap and strengthen the nexus between the universal
jurisdiction process and those affected.

5. BRIDGING THE INFORMATION GAP

5.1. INTRODUCTION

With ongoing structural investigations and broad
possibilities to assert universal jurisdiction, there is much
to be encouraged about the German approach to universal
jurisdiction. Yet, in section 4.4 we have been able to
identify general trends that complicate the accessibility of
the German universal jurisdiction cases for the victims and
affected communities. This obstructs the establishment of
outreach that meets the increasingly recognised principles
regarding the right to information. The most pressing
problems include the lack of simultaneous interpretation
during court sessions, the lack of available court and media
reporting in Arabic, the lack of audio documentation, and
the limited information available to the general public
about how to get involved with the trials.

In the following sections we aim to make recom-
mendations and suggest improvements to bridge this
information gap. These include a shift in policy in the
process of investigating and prosecuting under the
principle of universal jurisdiction. From this policy shift,
practical changes of the current practice could follow,
that, as we argue, will strengthen the victims’ right to
interpretation and translation.

5.2. SHIFT IN POLICY: TOWARDS A SERVICE-

ORIENTED AND VICTIM CENTRED APPROACH

As explained in section 2, competing views on the role
of States on the exercise of the principle of universal
jurisdiction exist.**®* Many European countries have
shifted away from perceiving themselves as a global
enforcer of criminal justice and combating impunity, to
safequarding their own country’s interests in ensuring
they are not seen as a “safe haven” for committers
of international core crimes.’*® Subsequently, they
have limited themselves to investigate and prosecute
cases with a significant connection to their territory or
residents.?® This policy choice is largely unavoidable in
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light of practical and political concerns. However, this
focus on domestic interests has been paired with a lack
of effort to strengthen the nexus between the universal
jurisdiction process and affected communities. We
identified a conceptual connection between the universal
jurisdiction investigation and prosecution process and
the responsibilities of States in relation to the right to
truth and information.?®* Providing victims and affected
communities with adequate knowledge also appears
to slowly move beyond soft law to hard law. In light of
these developments, we submit that a shift in policy
concerning the universal jurisdiction process towards the
earlier described nexus and a service-oriented approach
is warranted.

This would require European jurisdictions to be aware
of the role universal jurisdiction proceedings play in
connecting the victims to the criminal justice process.?%?
In this role victims and affected communities may be
enabled to take ‘ownership of the proceedings’ and be
given true representation during the trials. This requires
providing them with the crucial information regarding
the trial in a language they understand.’®® These
observations do not only relate to the trial phase. The
use of prosecutorial discretion in Germany in universal
jurisdiction cases seems to be mostly under the influence
of NGO involvement and the monitoring processes of the
Staatsanwaltschaft. Facilitating engagement from NGOs
and representatives of affected communities cannot
only be useful in this phase but also in later stages in the
criminal trial.

At the same time, civil society organisations should
not disproportionately bear the burden of closing the
information gap. Germany also has some steps to
take in that regard. For example, it was a “fortunate
coincidence” that the NGO Yazda happened to interview
Reda’s mother about her experiences ahead of the Al-
Jumaily trial and that she became a key witness and
Nebenkldger as a result.

5.3. PRACTICAL RECOMMENDATIONS

Following the proposed policy shift Germany has several
available steps in the direction of enhancing victims’
access to truth and information.”®* These steps reflect
an extended reading of international and European
standards on the principles surrounding victims’ rights.
This may be extended to affected communities and the
general public in addition to direct and indirect victims,
together with the normative framework on assessing
universal jurisdiction cases, formulated in section 2.
Moreover, these recommendations may also be valuable
in other European jurisdictions.

Firstly, the trials in Germany should not only be
accessible to the directly participating victims, but also
to the communities affected by the atrocities and ideally
the general public as well. In Germany, this access must
occur in the form of interpretation and court reporting

in Arabic.?%> If resources are limited, Germany should at
least extend this interpretation to Arabic journalists in all
universal jurisdiction cases; though ideally all victims and
members of affected communities sitting in the public
gallery should have access to the trials in a language they
understand. This is crucial in serving justice that is not just
superficial, but justice that is truly felt by the victims.

Court reports on the trials are currently only written
in the German language, with some press releases
written in English. Civil society organisations like SJAC
and ECCHR have stepped in to fill the gap here, providing
court reports in Arabic. Courts could cooperate with these
organisations to provide official court reports in Arabic.
There is likewise room for cooperation in the area of
outreach. Germany may generally consider adopting a
different approach in victim outreach and information
dissemination on the trials. Civil society organisations
can play a crucial role in connecting victims to the trials,
as seen in the Al-Jumaily case, but they should not bear
a disproportionate burden.

As argued in section 4.4, universal jurisdiction cases
have also appeared to offer limited access in terms of
opportunities to participate. While there will always
be a reasonable limit to the number of participants,
Germany can make stronger efforts in making sure
victims are aware of their right to participate as Verletzte
or Nebenkldger. If seats in the public gallery are limited,
Germany should consider streaming proceedings online.

Finally, Germany should be aware of the task it has
embarked on in terms of serving justice to the victims and
communities affected by the actions of the defendants it
is prosecuting. Germany must ensure that these trials are
well archived, ideally including audio or video recordings of
the court sessions, so that they can be used to build a formal
store of cases against torture and other international core
crimes committed (by the Syrian State).?% Recording the
trials would also improve their outreach.

These recommendations could be adopted as individual
policies for universal jurisdiction cases in any European
jurisdiction. However, it might also be valuable to adopt
these lessons as procedural recommendations or soft law
on universal jurisdiction cases, building on the Princeton
Principles, at the international or European level. In
summary, we argue that although Germany is a frontrunner
in investigating and prosecuting international core crimes
committed in Syria on the basis of the principle of universal
jurisdiction, a lack of information and outreach to victims
and affected communities poses the risk of their nexus
to the process, particularly in the shape of their access to
truth and information, becoming lost in translation.

5.4. CONCLUDING REMARKS AND POLITICAL
CONCERNS

Based on the previous arguments one might wonder
whether we question the achievements of the German
universal jurisdiction trials. We mean the contrary. By
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illustrating aspects of restorative justice that deserve
more attention in the current proceedings, we underscore
the significance and potential of the German trials. We
encourage European States to intensify the efforts to
include, as strongly as possible and as many as possible,
victims and affected communities in the justice process
by affording them the right to translation. Arguably, the
right to information and its interpretation and translation
dimensions have been largely ignored in the previous
trials. This can negatively impact the judicial process,
leading to reduced transparency, a lessened sentiment
of justice and reconciliation for the affected community,
difficulty for future historical and legal study as well as
downplay the importance of universal jurisdiction trials.

We are aware of the practical concerns of our
recommendations. A first point of concern that may
result from affording broader access to translation is
the time this might take, which can cause costly delays
as well as conflict with the accused’s right to a fair trial,
as illustrated by the ICC’s proceedings.?®” However, our
emphasis on service-related rights which does not directly
impact the proceedings and thus does not impact the
rights of the accused disproportionally, compensates for
this concern.??® At the same time, providing information
and translation will allow those attending the trial and
victimised communities to follow the proceedings.

Additionally, potential sources for concern are found
in the costs of outreach and the additional pressure the
universal jurisdiction trial might place on an already
overburdened judiciary.?® In this sense it is crucial that
the burden to enforce international criminal law in
domestic courts across the world or at the least in Europe
is shared. These concerns require careful attention but
do not stand in the way of realising the victims’ rights to
information.

One of the reasons why the German courts currently
appear hesitant in committing to efforts to close the
information gap may relate to the fear of becoming
a forum State and the danger of infringing upon the
powers of the executive and legislative branches
by interfering in partially legal and partially political
processes.’’® The strengthening of service-oriented
victim rights by itself will naturally not bring about
this direct result, however, such measures may
be associated with a potentially larger policy shift
towards more globally oriented enforcement that is
not the main object of the discussion in this paper as
such. While the fear of opening these ‘floodgates’ is
understandable, - which has been realised to a certain
extent in Argentina and South Africa’* - Germany, next
to other EU jurisdictions, has an opportunity to show
the right example. Furthermore, this process will have
to take place against the background of the previously
described loss of legal space for the Global South. Courts
should heed further contributing to such political effects
through the application of universal criminal jurisdiction.

Throughout this paper we have illustrated that future
cases amongst which the Alaa M case will be of crucial
importance for victims and victimised communities.
Will the court recognise the interests of the victims
and increase the nexus between them and the justice
process? Will the court contribute to reconciliation of
post-conflict societies? Or will the rights of those affected
by egregious crimes remain lost in translation? The
answer will be revealed as the trials unfold.
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	ABSTRACT
	ABSTRACT
	From the nature and rationale of universal jurisdiction trials it follows that the right to information in the form of interpretation and translation is an essential factor in strengthening the nexus between the trial and the victims and affected communities. This normative standard is enshrined in legal rights in the international, EU and ECHR dimension, which applies to victims in particular but to affected communities as well. Although Germany is a frontrunner in investigating and prosecuting internation

	1. INTRODUCTION
	1. INTRODUCTION
	1.1. BACKGROUND
	Universal criminal jurisdiction is a powerful tool in the fight against impunity. Where some states lack the will or ability to prosecute perpetrators of international crimes, other states step in to fill the gap by prosecuting these crimes themselves – regardless of whether these crimes were committed on their own territories or by their own nationals. Performing the project of international criminal justice at national courts likewise allows states to prosecute and punish perpetrators of serious internati
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	Contrary to the popular belief that universal jurisdiction has been losing its traction, the practice of universal jurisdiction has been expanding, though not entirely obviously. In recent years, European states have been particularly committed to investigating and prosecuting international crimes related to Syria – a prominent example of this can be found in the prosecution of crimes committed in Syria by the German Public Prosecutor. Yet the nature of this expansion also explains why universal jurisdictio
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	According to the rights to information, interpretation and translation, victims must not only be informed about their rights in order to exercise them and about the court proceedings, but this must be done in a language they can understand. What remains unresolved is how states should interpret and recognise these rights given the growing reach of universal jurisdiction and the importance of achieving justice for victims and affected communities. This paper argues that universal jurisdiction cases require a
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	Given the issues raised, this paper addresses the following research question: in light of the nature and rationale of universal jurisdiction cases, how should Germany recognise the right to interpretation and translation for victims and affected communities as enshrined in European (soft and hard) law in universal jurisdiction cases?
	1.2. METHODOLOGY AND AIM
	Our paper has the normative aim of identifying and establishing how Germany should approach the right to information (including interpretation and translation) in universal jurisdiction cases. This is particularly important given the unique situation that these cases present in terms of achieving justice for victims and affected communities that may not necessarily reside in Germany or have full command of the German language. We have chosen Germany as a case study because it is considered a frontrunner in 
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	We build our normative framework in sections 2 and 3 by analysing the theoretical basis of the right to information (and in particular interpretation and translation) and its nexus with victims and affected communities in light of the aims of universal jurisdiction as well as how victims’ rights are defined at the international and European levels. Section 4 proceeds with an evaluation of the universal jurisdiction cases in Germany. We identify the gap between this normative standard and the current state o
	Our approach is legal doctrinal, supplemented with interdisciplinary research drawing from the disciplines of transitional justice and victimology. While opting for a purely descriptive and explanatory legal doctrinal approach would have limited our paper to a review of applicable law on victims’ rights, this combined doctrinal and interdisciplinary approach allows for a consideration of the context in which universal jurisdiction cases operate and how this may give rise to a different form of victims’ righ
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	The sources used in this paper mirror our methodo-logical approach. In terms of primary sources, we use mostly legal sources, including EU and German legislation on universal jurisdiction and victims’ rights, international conventions and soft law instruments, and case law from the European and German levels. We also draw from non-legal sources, mostly from civil society or NGOs, such as reports from NGOs. Our secondary sources are primarily articles and books or book chapters, although we also draw from bl
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	2. UNIVERSAL JURISDICTION AND THE RIGHT TO INFORMATION FOR VICTIMS AND COMMUNITIES
	2.1. INTRODUCTION
	Before we investigate the legal recognition of the right to information in the context of language and interpretation rights for victims and communities in German universal jurisdiction cases, it is necessary to analyse the concept of universal jurisdiction and its objectives in relation to the position of those victimised. We do this by outlining the aims of universal jurisdiction set out in the literature as well as in national legislative processes and relating those to the theoretical basis of the right
	19
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	2.2. THE EVOLUTION OF UNIVERSAL JURISDICTION
	2.2.1. Origins and theory
	Universal jurisdiction is one of the most controversial concepts in international criminal law. For the purposes of this paper, we understand universal jurisdiction to be ‘a legal principle allowing or requiring a state to bring criminal proceedings in respect of international crimes irrespective of the location of the crime and the nationality of the perpetrator or the victim’. These alleged perpetrators are prosecuted under domestic law, on behalf of the international community.
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	First, we discuss the extent of establishment of the principle of universal jurisdiction in international law by means of several ongoing discussions. These help understand and illustrate the operation of the concept. Some scholars regard universal jurisdiction as a post-colonial instrument that results in the ‘critical loss of policy and legal space for nations of the Global South’ and in a politicisation of prosecutorial policy. Opponents of this view note that the Global South has hosted several universa
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	This practice finds legal grounding in treaty law and customary international law. The principle was introduced by the Geneva Conventions of 1949, which stated the obligation to prosecute grave breaches, which was followed by amongst others the Convention Against Torture of 1984, which added an extradition clause aligning itself with the principle of aut dedere aut judicare. Beyond the prosecution of grave breaches such treaties have led domestic courts to assert universal jurisdiction over ‘less’ grave cri
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	The primary responsibility for the prosecution of international crimes lies on Nation States, if not only for the fact that prosecutions by international bodies by itself would never be up to the task of achieving justice and impunity. States assert universal jurisdiction, where other nations fail to comply with their responsibility and as result develop significantly diverging practices. Still, some general trends can be found.
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	First, the conditional approach to the exercise of universal jurisdiction has become common practice. Most States have opted for this approach which consists of domestic statutes that limit the exercise of the principle to those situations where the suspect is present on the territory of the prosecuting State rather than pursuing investigations and extradition with regards to those outside of the direct control of the State (the latter being the absolute approach). While the aims of global anti-impunity rem
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	2.2.2. Aims and goals of universal jurisdiction
	The aims of universal jurisdiction prosecutions are manifold and largely overlap with the general aims of international criminal law and transitional justice. A consensus in the literature can be found stating that the primary concern of international criminal justice (of which universal jurisdiction can be considered a subset) is the investigating, ‘charging, prosecuting, judging, and sentencing [of] individuals for their acts or omissions constituting genocide, crimes against humanity, and war crimes comm
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	The position of the victim is significant in the adjudication of international criminal justice. Cryer argues that bringing justice and redress to victims as such constitutes one of the objectives behind this project of international criminal justice and notes that scholars argue that a wide gap between the increased recognition of the rights of victims in international human rights law and their application in international criminal law cannot be justified. In practice, however, this gap often remains. A f
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	2.3. THE RIGHT TO INFORMATION AND THE GOALS OF UNIVERSAL JURISDICTION CASES
	Next to the retributive and deterrent objectives that dominate the field of international criminal justice, there have been calls to strengthen restorative justice principles in the international criminal justice process. We submit that the stated aims of prosecutions of international crimes are largely intertwined with the interests of the victim. To explore the extent of the realisation and recognition of these interests in the shape of the ‘hard’ right to information, we must determine how the objectives
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	The right to an effective remedy
	In this paper we consider the right to an effective remedy as the conceptual source of language and interpretation rights. We characterise this as a development of the framing of prosecutions as a victim’s right, which is associated with the rise of the right of access to justice and the right to an effective remedy, as observed by Bassiouni. The right to an effective remedy has, contrary to the right to interpretation and translation, been recognised as a State obligation in international law. More signifi
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	It should however, be acknowledged that such developments towards more victim-oriented proceedings can occur ‘at the expense of the rights of the accused and legal certainty’. And while such developments are definitely increasingly recognised in international criminal law, this approach may clash with more liberal approaches to the accused’s right to a fair trial and should at the very least be pursued with caution. McGonigle Leyh for example points out that increased victim participation may for instance i
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	In Megret’s ‘hospitable society’ several rights are considered a subset of the right to an effective remedy, which are each connected to the right to truth via a different conceptual link. One of these subsets, the right to truth, can be connected to the effective remedy via several conceptual links. The conceptual line between the two – i.e. how the right to an effective remedy invokes the right to truth – depends on specific (legal) interests that are represented in the case at hand (further illustration 
	Figure 1
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	The right to truth and its scope of application
	It has been suggested that the right to truth extends in its application to both victims and society. The Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, for example, recognises that communities can suffer harm from international crimes. However, the ‘objections [that] were raised to include collectives in the definition [of the notion of a victim]’ reflect the idea that communities are generally not considered to fulfil the victim definition. Such a conclusion is require
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	The scope of potential rights bearers is in part determined by proportionality considerations, such as the ‘scale and seriousness of the human rights violations in issue’ as well as by how widespread the impunity in relation to said violations is. In the El-Masri judgement for example ‘the issue of “extraordinary rendition” attracted worldwide attention’. The significance of the case, according to the court, lies in the extension of the right to truth to ‘not only […] the applicant and his family, but also 
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	This broad scope of application recognised by the literature and ECtHR is particularly relevant for universal jurisdiction cases since they often not only concern alleged perpetrators outside of the general jurisdiction of the court but also victims outside of the reach of the court. The recognition of the right to truth for the general public in this sense aligns with the broad objective of strengthening the nexus between the justice process and the victims and affected communities. Additionally, it contri
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	The right to information
	The original conceptualisation of the right to truth in international human rights law focused mainly on the obligation to investigate human rights violations. However, dimensions in relation to the dissemination of information were soon added. This resulted in the concept of the right to information as advanced by Romani as well as the right to ‘proper assistance to victims seeking access to justice’. Not only does the State have an obligation to conduct the investigation but it also has the duty to make t
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	These conceptual links suggest that victims and affected communities must be able to understand the dissemination of this knowledge, which means that this information must be provided in a language they can understand. This recentres the focus of universal jurisdiction trials as explained in section 2.2.2, giving outreach a more central role in order to close the gap between the practice and the aims of the trial, which is additionally in line with a service-oriented approach.
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	2.4. THE NEXUS BETWEEN THE CRIMINAL JUSTICE PROCESS AND THE VICTIM AND AFFECTED COMMUNITIES
	The right to information has a two-fold influence on the nexus between the criminal justice process and the victim and victimised community. A universal jurisdiction trial can contribute to connecting victims and communities more significantly to the process by providing information and translation of the trial proceedings and its findings. Secondly, it also broadens the scope of outreach to affected communities, which is crucial in the light of the mass victimisation associated with international crimes. W
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	3. INTERNATIONAL AND EUROPEAN LAW ON VICTIMS’ RIGHTS AND THE RIGHT TO INFORMATION
	3.1. THE RIGHTS TO INFORMATION, INTERPRETATION, AND TRANSLATION
	The right to interpretation and translation, as derived from the right to information forms one of the most essential rights belonging to victims of crimes, despite its soft law character; for the restorative aspects of the trial to become effective, victims must receive accurate information regarding their other rights as well as the development of their respective trials. Without access to this information in a language they understand, victims and affected communities risk the loss of a genuine connectio
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	In the section that follows, we examine how the right to information and the derivative right to interpretation and translation, are understood in the following three legal dimensions: the international, European Union, and Council of Europe level. At each level, we explore the nature and scope of the existing instruments, what definitions they provide for victimhood, and how they define the scope and application of the right to interpretation and translation. Considering the focus of this paper on the Germ
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	3.2. THE INTERNATIONAL DIMENSION
	Prior to the adoption of any specific instruments on victims’ rights, the rights of victims could implicitly be read in the right to an effective remedy. The first international instrument on victims’ rights was adopted by the UN General Assembly in . The Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power describes a State’s duties in providing appropriate and sufficient means of redress for victims of crimes. Moreover, as it is a soft law instrument, not a formally binding d
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	Within the 1985 Victims’ Declaration victims are broadly defined as ‘persons who, individually or collectively, have suffered harm, including physical or mental injury, emotional suffering, economic loss or substantial impairment of their fundamental rights, through acts or omissions that are in violation of criminal laws operative within Member States, including those laws proscribing criminal abuse of power.’ Victims under this definition must have access to justice and must be treated fairly, in addition
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	In 2005, the General Assembly adopted another soft law instrument: the 2005 Basic Principles. The 2005 Basic Principles apply to international crimes. Its definition of victims mirrors the Victims’ Declaration, changing the previously mentioned acts and omissions to those constituting ‘gross violations of international human rights law, or serious violations of international humanitarian law.’ Furthermore, the term ‘victim’ is extended to the victim’s immediate family and dependents, as well as anyone who h
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	Overall, victims’ rights to information are firmly entrenched in international soft law instruments. The challenges lie in the extent to which these rights may be considered a state’s obligations and in how they can be enforced, the latter of which is an area the EU has made great strides in, as we elaborate upon in the following section.
	3.3. THE EUROPEAN DIMENSION
	When it comes to victims’ rights, the European Union has remained somewhat of a ‘late bloomer’. It was only in 2001 that the first steps were taken towards consistency in victims’ rights protection across the Member States, through the adoption of the Framework Decision (FD) on the standing of victims in criminal proceedings. For international law it was a first: the sole hard law instrument designed to protect the rights of victims. Previously available legal tools such as the recommendation of the Council
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	The Framework Decision codifies binding rules at the supranational level on the standing of victims in the legal system of the Member States. In particular, it focuses on the position of cross-border victims and their specific difficulties in attaining justice. A cross-border victim is a foreign citizen that might not speak the language of the host country or understand its legal system or had to return to their country of origin before the start of the legal proceedings. Consideration for the special chall
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	Awareness of these shortcomings led to soft law initiatives such as the Stockholm Programme, which presented an action plan concerning the treatment of victims of sex-based violence and terrorism, and the Budapest-Roadmap, concerned with strengthening the rights of victims in the regards of criminal proceedings. These efforts culminated in the 2012 Victims’ Rights Directive the purpose of which was to ‘to ensure that victims of crime received appropriate information, support and protection and are able to p
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	Following the adoption of the Victim’s Rights Directive, the EU has adopted multiple Directives to address the rights of specific victims, such as the Directive against sexual abuse and sexual exploitation of children the Anti-trafficking Directive, and the Counter-terrorism Directive granting rights for victims of terrorism. Despite progress, recent reports continue to show that victims across the Member States are not always able to benefit from their rights. Such difficulties come primarily from a lack o
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	However, these legislative developments that shift the focus of criminal trials towards the restorative justice approach, may in some circumstances be to the detriment of the accused’s fair trial rights. To ensure that the right to a fair trial for the accused is respected, attention must be drawn to the proportionality requirements of fundamental rights limitations. Wijenayake argues that in the context of post-conflict situations, limitations on the right to truth should also be determined through a propo
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	Service-oriented rights meet a proportionality test much easier than full participatory rights. This is in line with the necessity requirements of the balancing act with regards to competing rights – although an impact on the costs and duration of the proceedings may still be foreseeable. After all affording access to resources such as the proposed multilingual e-Justice Portal or real-time in-court translation during a trial will result in increased costs for staffing: interpreters, translation services, a
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	To conclude, we have argued in this chapter that while progress has been made at the international level to ensure that victims benefit from increased protection, when it comes to the right to information, and in particular to interpretation and translation, there are fewer explicit provisions. Hard-law recognition of these rights is still developing, and the existing gap in protection is growing closer. A prime example of such developments in the current legal landscape is the EU Victims’ Rights Directive.
	4. UNIVERSAL JURISDICTION AND THE RIGHT TO INFORMATION IN GERMANY
	4.1. INTRODUCTION
	In this section we zoom in on our case study: Germany. We start by setting out the German framework for universal jurisdiction and victims’ rights in section 4.2. In section 4.3, we discuss three specific Syrian universal jurisdiction cases in Germany. We evaluate these cases in section 4.4 in light of the right to information, identifying the existence of an information gap for victims and affected communities.
	4.2. GERMAN FRAMEWORK FOR UNIVERSAL JURISDICTION AND VICTIMS’ RIGHTS
	4.2.1. Universal jurisdiction
	Germany gives substance to the ICC Rome Statute in German law with the Völkerstrafgesetzbuch (“VStGB”). This law is meant for international crimes: genocide, crimes against humanity, war crimes and crime of aggression. Section 1(1) makes clear that it applies to all criminal offences specified as “genocide, crimes against humanity and war crimes” in section 1–12 of the VStGB, regardless of the question whether the crime was committed in Germany or whether it has any relation to Germany (“universality princi
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	The German Code of Criminal Procedure () equally applies to the crimes of the VStGB. Section 152(1) authorises the Staatsanwaltschaft (Public Prosecution Office) to prosecute the crimes. Section 152(2) obliges him to act in all cases of sufficient factual indication of the commission of a criminal offence. Following the universality principle, the Staatsanwaltschaft is also authorised for prosecuting crimes when they have no link to Germany. However, in the case that the accused is not resident in Germany, 
	Strafpro-
	zessordnung, “StPO”
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	4.2.2. Victims’ rights in criminal proceedings
	Germany implemented the Victims’ Rights Directive with the Gesetz zur Stärkung der Opferrechte im Strafverfahren (“3. Opferrechtsreformgesetz“). With this in place, Germany is considered to award victims a considerable number of participatory rights, including a right to information. However, these rights are not given effect “automatically”, which means victims cannot enjoy them naturally.
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	The StPO also prescribes the rights of the victims in proceedings started on the principle of universal jurisdiction. In Germany, these rights depend on the victim’s role in the proceedings: either as Verletzte or in some situations as Nebenkläger.
	A Verletzte (best translated as “aggrieved person”) can report an offence to the Staatsanwaltschaft. Verletzte is not defined by German law, but its meaning has to be derived from the context. It is the person whose rights are violated by the crime, including a natural or legal person whose rights are indirectly violated. If the Verletzte does not speak German, he shall be provided with the necessary assistance to be able to make the report in a language they understand. Information about the victim support
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	Once the proceedings have started, a victim can join the proceedings as Verletzte and make a claim for compensation against the accused. When doing so, the Verletzte enjoys a couple of procedural rights (following Chapter 4 StPO). The Verletzten should be informed about their rights, also of the possibility to join as a Nebenkläger, as early as possible. They should be notified of the status of the proceedings (termination of the proceedings, the place and time of main hearing, charges against the accused a
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	Going a step further, certain persons can join the proceedings as Nebenkläger. This right is available to the aggrieved person (Verletzte) and their close family members in case of certain “serious” crimes, under which the international core crimes generally fall. It is the court that decides on the possibility to join as a Nebenkläger: the criterion is “whoever is aggrieved”. This allocation can be requested once the proceedings have started and at every stage of the trial. A Nebenkläger is a formal party 
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	The protection of the position of the victim in criminal proceedings is regarded to be in line with the international obligations. The Victims’ Rights Directive applies to all criminal proceedings taking place in EU countries, therefore also in universal jurisdiction cases taking place before national courts. Germany has implemented this directive. With the Nebenkläger role, it allows victims of international core crimes to actively participate in the proceedings.
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	While this sounds promising, the effectuation of these rights depends on the classification of the victim in the proceedings. This leaves us with the question whether potential victims of international core crimes have the knowledge and adequate access to actually enjoy them. Other important aspects to consider are that the German Court constitution requires court proceedings to be in German and that the courts only have to make a record that indicates the main findings but are not obliged to deliver full t
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	4.2.3. Role of the prosecutor
	The exercise of victims’ rights in Germany is strongly related to the starting of investigations and eventually the proceedings. The Staatsanwaltschaft can open universal jurisdiction cases when they have received factual indications of core crimes committed by a person. This can be the result of a criminal complaint by a victim, NGO or third party, or of the conducted ‘monitoring process’ of the Staatsanwaltschaft.
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	The Staatsanwaltschaft conducts a monitoring process to gather information on potential situations of international core crimes based on mostly publicly available sources. For these purposes, Germany has several specialised police and prosecuting units. The Zentralstelle für die Bekämpfung von Kriegsverbrechen (‘ZBKV’) of the Federal Criminal Police Office is assigned with the investigations into international core crimes. They receive a lot of information from the German migration authority (‘BAMF’) and ac
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	Once the Staatsanwaltschaft has decided that there are enough factual indications to start investigations against an identifiable suspect, the investigations will be conducted directly against him. When there is no identifiable suspect, the Staatsanwaltschaft can decide to open structural investigations. This procedure is not regulated by the StPO. It allows the Staatsanwaltschaft to investigate organisational structures that are possibly responsible for the core crimes and enables him to secure evidence. S
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	Kaleck and Kroker have argued that these structural investigations demonstrate an approach to universal jurisdiction that is promising to combat impunity of perpetrators of international crimes. While in many cases, investigations into international core crimes are pressured by the presence of a perpetrator on the territory of a State, these investigations are less susceptible to political pressure.
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	In the process, the Staatsanwaltschaft enjoys discretion in two ways. They can decide that there is not enough evidence to investigate or prosecute. There are very limited possibilities to challenge or review such a decision. In addition, the Staatsanwaltschaft can decide not to prosecute when the case lacks any connection to Germany. It has led thereto that no investigations are led when there is no chance of gathering evidence within Germany and the prosecutors would solely have to rely on the assistance 
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	4.3. UNIVERSAL JURISDICTION CASES IN GERMANY
	At the time of writing, Germany has started several criminal trials based on universal jurisdiction, many of which have been started with the help of civil society organisations. Of these trials, those against Anwar Raslan and Eyad Al-Gharib, Taha al-Jumailly, and Alaa M have garnered much concern regarding sufficient access to the trials for victims and affected communities.
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	4.3.1. Anwar Raslan and Eyad Al-Gharib
	The trials against Anwar Raslan and Eyad Al-Gharib, two former officials at the Syria General Intelligence Directorate, marked the beginning of the German universal jurisdiction trials on Syrian torture cases. These cases at the Koblenz Higher Regional Court were also the first cases on torture in Syria to take place globally. In connection to his role in the torture of over 4,000 detainees at the Branch 251 intelligence and prison unit, Anwar Raslan was charged with crimes against humanity, murder, and sex
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	The case was started following a number of criminal complaints filed in a number of European jurisdictions by the European Center for Constitutional and Human Rights (ECCHR) together with victims and other civil society actors. Witness testimonies from victims played a significant role in issuing the arrest warrants for the two former officials.
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	The ECCHR supported 29 torture survivors during the proceedings, 14 of whom joined as Nebenkläger. In accordance with German law, simultaneous Arabic-German translation was available for those participating. There was no simultaneous interpretation available for the limited public gallery, and permission to record audio of the trial to be translated at a later time was consistently refused by the Koblenz court. In its judgement of August 18th 2020, the German Constitutional Court issued an interim order to 
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	4.3.2. Taha al-Jumailly
	The cases against Syrian national Taha Al-Jumailly at the Frankfurt Higher Regional Court and against his wife, German national Jennifer Wenisch, at the Munich Higher Regional Court did not only concern crimes against humanity, but war crimes and genocide as well. The couple had enslaved and abused a Yazidi woman and her 5-year-old daughter Reda; the young girl died of heatstroke after being chained to a window in direct sunlight, deprived of any food or water.
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	Similar to the Koblenz cases, there was no simul-taneous interpretation available for the public gallery. Importantly, the public gallery was already limited in the number of available seats due to the COVID-19 pandemic. Neither were audio recordings of the trial permitted. What sets the trial against Al-Jumailly apart from the Koblenz cases, however, is the presence and involvement of Reda’s mother, who joined the cases as a Nebenkläger and key witness. She became involved after the Yazda, a Yazidi NGO, in
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	4.3.3. Alaa M.
	On November 10th, 2021, the Frankfurt Higher Regional Court began its trial against former Syrian doctor and intelligence officer at Mezzeh No. 601 military hospital, Alaa M. Syrian national Alaa M. was charged with the commission of crimes against humanity, including murder and torture.
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	The main trial began in January 2022. Citing financial reasons and the fact that the defendant has waived his right to translation, the Frankfurt Court has stated that simultaneous interpretation will not be provided during the trial. Trial observers were for example also not permitted to take handwritten notes by the court, falling in line with the position of other German courts that fail to recognise such proceedings as historical.
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	4.4. THE INFORMATION GAP IN GERMANY
	Many Syrians consider the trials taking place in Germany to be a great step towards justice for victims and affected communities. The trials have provided individual victims with the opportunity to participate directly in the proceedings, particular in the role of Nebenkläger. At the same time, the trials have received criticism for the limited information they have relayed to the broader victimised community. In other words, civil society organisations as well as victims themselves consider the nexus betwe
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	Compared to affected communities located outside of Germany, the victims participating in the trials have more access to the trials, though this access is limited since the only official court language is German. Unless a victim is participating in the trials as a Nebenkläger, they do not have access to simultaneous German-Arabic interpretation; even then, interpretation is limited to the necessary exercise of a Nebenkläger’s rights. Victims participating as witnesses also have access to interpretation inso
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	Simultaneous interpretation was made available to accredited Arabic journalists, and later to non-accredited journalists as well, during the Koblenz cases. This allowed journalists to follow the trials and report on the proceedings to Arabic-speakers wishing to follow them too, providing for more outreach where it was otherwise lacking. Although organisations like SJAC had already been working to provide transcripts and court reports in Arabic for each court appearance, this was the first time the German co
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	However, this acknowledgement has not yet led to the German courts permitting audio recording of the trials. Unlike most international criminal trials, which are meticulously documented and translated, the German courts have refused multiple requests to record the trials, primarily for privacy reasons. Audio recordings would have extended the reach of the trials, allowing for those unable to sit in the public gallery to follow the trial, and allowing civil society organisations more opportunities to documen
	194
	194

	195
	195


	Outreach during the investigation stage was limited too. Victims have been able to join as witnesses or as Nebenkläger only when they were aware of these opportunities. The ability to join the proceedings in the public gallery was extremely limited, also in part due to the circumstances surrounding COVID-19. Germany did not always play an active role in recruiting witnesses either; the NGO Yazda, focused on documenting the experiences of Yazidi survivors, was responsible for finding Reda’s mother, the key w
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	Although deeper reflections on the involvement of civil society organisations are beyond the scope of this paper, it is clear that these organisations have played an important role in facilitating justice for victims. While cooperation with civil society organisations is certainly to be encouraged, the question is raised as to whether language barriers are the reason why these organisations have played such a crucial role in supporting the trials and whether German courts should have worked on outreach them
	We can thus witness that a first step has been made with respect to the right to truth and its associated translation rights, by the German court’s recognition of the interest of the Syrian population in information. However, most of the burden is currently being carried by civil society. This while, as outlined in chapter 2, the German State has a clear duty to uncover structural truths in relation to serious crimes which does not only apply to Nebenkläger and Verletzte but also to victims of similar crime
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	This follows from the wide impact of the Syrian civil war, as illustrated by the 4.000 torture victims of Anwar Raslan. Particularly, it became clear in the case of Taha al-Jumailly that many members of the Yazidi ethnic group experienced similar crimes as his victims, which is signified by the classification of genocide. In line with the normative framework of section 2, this victimised community and the Syrian population should thus be given access to their right to truth, information and translation. The
	We understand that there are good reasons underlying the German system of allowing certain victims’ rights only to those who join the proceedings as Verletzte or even as Nebenkläger, such as the right to be informed about decisions in a language they understand and to request interpretation. Decisions to provide interpretation and translation could be subject to proportionality considerations, such as time and costs, as discussed previously in chapter 3. However, the above discussion does show the need of t
	5. BRIDGING THE INFORMATION GAP
	5.1. INTRODUCTION
	With ongoing structural investigations and broad possibilities to assert universal jurisdiction, there is much to be encouraged about the German approach to universal jurisdiction. Yet, in section 4.4 we have been able to identify general trends that complicate the accessibility of the German universal jurisdiction cases for the victims and affected communities. This obstructs the establishment of outreach that meets the increasingly recognised principles regarding the right to information. The most pressin
	In the following sections we aim to make recom-mendations and suggest improvements to bridge this information gap. These include a shift in policy in the process of investigating and prosecuting under the principle of universal jurisdiction. From this policy shift, practical changes of the current practice could follow, that, as we argue, will strengthen the victims’ right to interpretation and translation.
	5.2. SHIFT IN POLICY: TOWARDS A SERVICE-ORIENTED AND VICTIM CENTRED APPROACH
	As explained in section 2, competing views on the role of States on the exercise of the principle of universal jurisdiction exist. Many European countries have shifted away from perceiving themselves as a global enforcer of criminal justice and combating impunity, to safeguarding their own country’s interests in ensuring they are not seen as a “safe haven” for committers of international core crimes. Subsequently, they have limited themselves to investigate and prosecute cases with a significant connection 
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	This would require European jurisdictions to be aware of the role universal jurisdiction proceedings play in connecting the victims to the criminal justice process. In this role victims and affected communities may be enabled to take ‘ownership of the proceedings’ and be given true representation during the trials. This requires providing them with the crucial information regarding the trial in a language they understand. These observations do not only relate to the trial phase. The use of prosecutorial dis
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	At the same time, civil society organisations should not disproportionately bear the burden of closing the information gap. Germany also has some steps to take in that regard. For example, it was a “fortunate coincidence” that the NGO Yazda happened to interview Reda’s mother about her experiences ahead of the Al-Jumaily trial and that she became a key witness and Nebenkläger as a result.
	5.3. PRACTICAL RECOMMENDATIONS
	Following the proposed policy shift Germany has several available steps in the direction of enhancing victims’ access to truth and information. These steps reflect an extended reading of international and European standards on the principles surrounding victims’ rights. This may be extended to affected communities and the general public in addition to direct and indirect victims, together with the normative framework on assessing universal jurisdiction cases, formulated in section 2. Moreover, these recomme
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	Firstly, the trials in Germany should not only be accessible to the directly participating victims, but also to the communities affected by the atrocities and ideally the general public as well. In Germany, this access must occur in the form of interpretation and court reporting in Arabic. If resources are limited, Germany should at least extend this interpretation to Arabic journalists in all universal jurisdiction cases; though ideally all victims and members of affected communities sitting in the public 
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	Court reports on the trials are currently only written in the German language, with some press releases written in English. Civil society organisations like SJAC and ECCHR have stepped in to fill the gap here, providing court reports in Arabic. Courts could cooperate with these organisations to provide official court reports in Arabic. There is likewise room for cooperation in the area of outreach. Germany may generally consider adopting a different approach in victim outreach and information dissemination 
	As argued in section 4.4, universal jurisdiction cases have also appeared to offer limited access in terms of opportunities to participate. While there will always be a reasonable limit to the number of participants, Germany can make stronger efforts in making sure victims are aware of their right to participate as Verletzte or Nebenkläger. If seats in the public gallery are limited, Germany should consider streaming proceedings online.
	Finally, Germany should be aware of the task it has embarked on in terms of serving justice to the victims and communities affected by the actions of the defendants it is prosecuting. Germany must ensure that these trials are well archived, ideally including audio or video recordings of the court sessions, so that they can be used to build a formal store of cases against torture and other international core crimes committed (by the Syrian State). Recording the trials would also improve their outreach.
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	These recommendations could be adopted as individual policies for universal jurisdiction cases in any European jurisdiction. However, it might also be valuable to adopt these lessons as procedural recommendations or soft law on universal jurisdiction cases, building on the Princeton Principles, at the international or European level. In summary, we argue that although Germany is a frontrunner in investigating and prosecuting international core crimes committed in Syria on the basis of the principle of unive
	5.4. CONCLUDING REMARKS AND POLITICAL CONCERNS
	Based on the previous arguments one might wonder whether we question the achievements of the German universal jurisdiction trials. We mean the contrary. By illustrating aspects of restorative justice that deserve more attention in the current proceedings, we underscore the significance and potential of the German trials. We encourage European States to intensify the efforts to include, as strongly as possible and as many as possible, victims and affected communities in the justice process by affording them 
	We are aware of the practical concerns of our recommendations. A first point of concern that may result from affording broader access to translation is the time this might take, which can cause costly delays as well as conflict with the accused’s right to a fair trial, as illustrated by the ICC’s proceedings. However, our emphasis on service-related rights which does not directly impact the proceedings and thus does not impact the rights of the accused disproportionally, compensates for this concern. At the
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	Additionally, potential sources for concern are found in the costs of outreach and the additional pressure the universal jurisdiction trial might place on an already overburdened judiciary. In this sense it is crucial that the burden to enforce international criminal law in domestic courts across the world or at the least in Europe is shared. These concerns require careful attention but do not stand in the way of realising the victims’ rights to information.
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	One of the reasons why the German courts currently appear hesitant in committing to efforts to close the information gap may relate to the fear of becoming a forum State and the danger of infringing upon the powers of the executive and legislative branches by interfering in partially legal and partially political processes. The strengthening of service-oriented victim rights by itself will naturally not bring about this direct result, however, such measures may be associated with a potentially larger policy
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	Throughout this paper we have illustrated that future cases amongst which the Alaa M case will be of crucial importance for victims and victimised communities. Will the court recognise the interests of the victims and increase the nexus between them and the justice process? Will the court contribute to reconciliation of post-conflict societies? Or will the rights of those affected by egregious crimes remain lost in translation? The answer will be revealed as the trials unfold.
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