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ABSTRACT

International human rights law, as a system underpinned by the Westphalian
paradigm, heavily relies on the role of territorial States in the protection of human
rights. However, the territorial model that allocates human rights obligations within
and between territorial States suffers serious limitations regarding corporate human
rights abuses. Host States, within whose territory corporate human rights abuse
occurred, are often unwilling and/or unable to hold TNCs liable and provide remedies
for victims. This explains why home States are increasingly urged to remove or reduce
various barriers and serve as a potential forum for victims to seek and obtain a remedy
for corporate human rights abuses committed abroad. However, whether home States
should provide a remedy as a matter of legal obligation under international human
rights law or just as a domestic policy consideration remains contentious, particularly
under human rights treaties containing jurisdictional clauses.! Against this, the
article seeks to highlight how home States’ obligation to provide remedy for abuses
committed abroad by corporations incorporated or domiciled within their respective
territories is increasingly recognized within the practice of the Committee on ICESCR.
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INTRODUCTION

Access to an effective remedy for victims of corporate
human rights abuses remains an exception rather than
the rule.? Particularly abuses committed abroad along
corporations’ supply chains and global operations
have often met with impunity and a lack of access to
an effective remedy.® Improving victims’ access to an
effective remedy is therefore considered to be one of the
most pressing issues in the realm of business and human
rights.* Home States of TNCs can to some extent address
this challenge by serving as a potential venue for seeking
and obtaining redress for corporate abuses committed
abroad.” How victims who are denied remedy in their
domestic jurisdictions are increasingly turning to home
States courts signifies the essential role of home states.®

However, whether home States should provide remedy
as a matter of legal obligation or just as a domestic policy
consideration is rarely explored. No doubt that States
assume the obligation to provide effective remedies
for victims of human rights violations under almost all
international and regional human rights instruments.’
States are not even allowed to derogate their obligation
to provide effective remedy during national emergencies,
particularly in relation to those rights that cannot be
suspended in a state of emergency.® The question,
however, relates to whether States’ obligation to
provide remedy is limited to abuses committed within
States’ territories or does it also apply extraterritorially
regarding corporate human rights abuses committed
abroad. Indeed, the notion that the spatial scope of
the application of human rights treaties is territorially
confined has been vigorously challenged in recent years.’
Almost all UN and regional treaty bodies abandoned the
traditional territorially limited understanding of human
rights protection and recognized that human rights
treaties apply extraterritorially in certain circumstances.
However, the existing scholarship and case laws
addressed extraterritorial human rights obligations
mainly in relation to States’ actions or omissions
impairing human rights abroad.

Against this, the article seeks to highlight how home
States’ obligation to provide remedy for corporate
human rights abuses committed abroad is increasingly
recognized within the practice of the Committee on
ICESCR. However, before addressing its extraterritorial
scope, Part IT of the article starts by discussing States’
obligation to provide remedy for corporate human rights
abuses and its substantive and procedural aspects
in light of the third pillar of the UN Guiding Principles
on Business and Human Rights.’® Part III argues that,
although there is no specific provision regarding the
right to remedy under ICESCR, the State obligation
to provide remedy articulated under the UNGPs is
recognized under ICESCR as part of States’ ‘duty to
protect’ rights recognized under ICESCR. Part IV explores

the prevailing ambiguity regarding the extraterritorial
scope of the obligation: whether the obligation applies
extraterritorially with regard to corporate human rights
abuses committed abroad. Finally, Part V discusses how
and in what circumstances the home States’ obligation
to provide remedy for corporate human rights abuses
committed abroad is recognized within the practice of
the Committee on ICESCR.

I. STATE OBLIGATION TO PROVIDE
REMEDY: AS ARTICULATED UNDER THE
UNGPS

The right to an effective remedy is recognized in most
universal and regional human right instruments.!
However, the corollary obligation that States assume
under the right to remedy is often deemed to be confined
toviolations committed by state actors. This partly ensues
from the absence of explicit reference to corporations or
other non-state actors under international human rights
treaties.!? John Ruggie, in one of his reports, noted that ‘it
is unclear how far the individual right to remedy extends
to abuses by non-state actors.” Since there is no explicit
provision concerning the right to remedy under ICESCR,
this section does not intend to further discuss whether
the right to effective remedy imposes a corollary State
obligation to provide remedy for abuses committed by
non-state actors, including corporations. Instead, it will
discuss the substantive and procedural aspects of State
obligation to provide remedy for corporate human rights
abuses and how it is affirmed under the UN Guiding
Principles on Business and Human Rights.

State obligation to provide remedy for corporate
related human rights abuses is one of the main legal
issues articulated under the third pillar of the UN Guiding
Principles.’ Principle 25 of the UN Guiding Principles
provides that ‘States must take appropriate steps to
ensure, through judicial, administrative, legislative or
other appropriate means, ... those affected have access
to effective remedy.””> The use of the word ‘must’
under Principle 25 is one of the very few formulations
applauded from the UN Guiding Principles.’® In contrast
to the word ‘should’, which merely encourages States to
do something, the word ‘must’ indicates a mandatory
obligation.!” State obligation to provide remedy is not
just affirmed under the UN Guiding Principles; it is also
considered as a foundational principle of the third
pillar.’® The commentary to Principle 25 of the Guiding
Principle noted that ‘State-based judicial and non-judicial
grievance mechanisms should form the foundation of a
wider system of remedy’."?

One could ask why the state obligation to provide
remedy and state-based mechanisms have acquired
primacy under the third pillar. This could be attributed to
John Ruggie’s position that the ‘role of States in relation
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to human rights is primary’ and that corporations are
not ‘co-equal duty bearers for the broad spectrum of
human rights’.?® As noted in his interim report, Ruggie
was of the opinion that making corporations equal
duty bearers with regard to ‘the obligation to promote,
secure the fulfilment of, respect, ensure respect .....may
undermine efforts to build indigenous social capacity
and to make governments more responsible to their own
citizenry’.?* This is commonly called ‘dilution problem’
argument against the obligation of non-state actors
under international human rights law.?

The third pillar of the UN Guiding Principles on Business
and Human Rights does not just restate States’ obligation
to ensure remedy. Under Principles 26-28, it provides
guidance regarding how States should discharge their
obligation to provide remedy. In this regard, it recognizes
that the obligation to ensure effective remedy has both
procedural and substantive aspects.’> The procedural
aspect requires States to establish mechanisms or
procedures through which victims can seek and obtain
remedy. The UN Guiding Principles do not dictate the
state to use a particular procedural mechanism. Instead,
it recognizes different grievance mechanisms through
which States can discharge the procedural aspect of
the obligation. It defined grievance mechanism as ‘any
routinized, State-based or non-State-based, judicial
or non-judicial process through which grievances
concerning business-related human rights abuse can be
raised and remedy can be sought’.?*

As the definition indicates, judicial mechanisms are
not the only means of ensuring effective remedy in
the context of business-related human rights abuses.?
States may use other procedural mechanisms, such as
state-based non-judicial mechanisms and non-state
grievance mechanisms, as far as they are effective in
a particular context. However, given the political and
economic influence of TNCs, coupled with the serious
nature of human rights abuses they are often implicated
with, the ability of non-judicial mechanisms to address
such violations is very much doubtful.?®

Judicial mechanisms, which enjoy strong guarantees
of independence and a high potential of enforceability,
are better equipped to provide effective remedy for
victims of corporate-related human rights abuses.”” That
is why state-based judicial mechanisms are considered
‘the core of ensuring access to remedy’ under the UN
Guiding Principles.?® The preference accorded to judicial
remedies under the UN Guiding Principles s a reiteration of
international human rights instruments. Under ACHR and
ACHPR, judicial bodies are recognized as the only means
of ensuring effective remedies.? Although non-judicial
mechanisms are allowed to be used under article 2(3)
of ICCPR and article 13 of ECHR, States are nevertheless
required to use judicial mechanisms regarding serious
human rights violations.*® For example, regarding
cases involving violations of right to life, disciplinary

or administrative remedies cannot be considered as
effective remedy under article 2(3) of ICCPR.*!

However, unless procedural, legal, and other related
barriers are removed or reduced, the existence of
procedural mechanisms does not by itself guarantee
the availability of effective remedy. Accordingly, under
Principle 26, States are called on to ‘reduce legal, practical
and other relevant barriers that could lead to a denial of
access to remedy’.*? Procedural and practical barriers that
prevent cases from being brought to the court include,
among others, court fees, restrictive standing rules,
absence of reasonable accommodation, and lack of need-
based legal aid.** The UN Guiding Principles also identified
different legal barriers that could hinder victims’ access
to courts. One of the main legal barriers that could hinder
access to remedy is ‘the way in which legal responsibility
is attributed among members of a corporate group under
domestic criminal and civil laws.* Besides, the UN Guiding
Principles also identified various legal barriers which
restrict victims’ access to home state remedies.®

The procedural aspect of the obligation also requires
States to investigate and punish serious corporate human
rights abuses. Principle 1 of the UN Guiding Principles requires
States to take ‘appropriate steps to prevent, investigate,
punish and redress’ business-related humanrights abuses.*¢
The Commentary to Principle 25 also highlights that ‘unless
States take appropriate steps to investigate, punish and
redress business-related human rights abuses when they
do occur, the State duty to protect can be rendered weak
or even meaningless.”’ It also reminds States of the need
to equip prosecutors with adequate resources, expertise,
and other relevant supports to meet the obligations to
investigate individual and business involvement in human
rights-related crimes.”® The Corporate Crime Principles,
by basing itself on the UN Guiding Principle, also affirmed
that States’ obligation to ensure remedy includes the
obligation to investigate allegations of violations and hold
perpetrators accountable.*®

Although the third pillar of the UN Guiding Principles
primarily focuses on the procedural aspect of remedy, it
also briefly discussed the substantive aspect of remedy.
After all, the procedural aspect is just a means through
which the substantive aspect of the remedy will be
secured. Accordingly, the UN Guiding Principles also require
States to ensure that persons who are found to be victims
of corporate related human rights obtained full and
effective relief or redress. The UN Guiding Principles could
be criticized for failing to mention ‘reparations’, commonly
used under international human rights instruments.
However, it referred to different modalities of remedies
which can be considered as such. Principle 25, for instance,
indicated that remedy includes apologies, restitution,
rehabilitation, financial or non-financial compensation and
punitive sanctions (whether criminal or administrative,
such as fines) and the prevention of harm through, for
example, injunctions or guarantees of non-repetition.“
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II. THE ‘DUTY TO PROTECT’ HUMAN
RIGHTS AS A LEGAL BASIS

The UN Guiding Principles, as a soft law instrument, do
not create or impose legal obligations. The Preamble of
the UNGPs clearly states that ‘nothing in these Guiding
Principles should be read as creating new international
law obligations, or as limiting or undermining any legal
obligations a State may have undertaken or be subject to
under international law with regard to human rights.”*!
However, the State obligation to provide remedy, like other
contents articulated in the UNGPs, is just a restatement of
the existing obligation under international human rights
law. As part of the duty to protect human rights, States
are required to provide remedy for abuses committed
by private actors, including corporations, under most
universal and regional human rights instruments. This is
even recognized under the UNGPs, which states that:

As part of their duty to protect against business-
related human rights abuse, States must take
appropriate steps to ensure, through judicial,
administrative, legislative or other appropriate
means, that when such abuses occur within the
territory and/or jurisdiction those affected have
access to remedy*?

Unlike many international human rights treaties,* there
is no explicit provision regarding the right to an effective
remedy under ICESCR. This does not, however, prevent
the Committee on ICESCR from reminding States that
effective remedies must be available to redress violations
of rights.** Under General Comment no. 9, for instance,
the Committee stated that ‘appropriate means of
redress, or remedies must be available to any aggrieved
individual or group’.*> This is because, although there is no
explicit provision regarding the right to effective remedy
which imposes corollary state obligation under ICESCR,
the Committee recognizes state obligation to provide
remedy, particularly regarding abuses committed by
private actors, including corporations, as part of States’
duty to protect human rights.

Under the practice of almost all treaty bodies, every
right is considered to give rise to three interdependent
correlative state obligations: the duty to respect, protect
and fulfil.*® The duty to protect, which is the focus
of this section, is one of these correlative duties. It is
particularly crucial in connecting States with regard to
abuses committed in the private sphere.”” The duty to
protect requires States to take all appropriate measures
not only to prevent abuses by private actors but also
to provide remedy whenever abuses occur. States’
obligation to provide remedy for abuses committed
by private actors, including corporations, is therefore
recognized as an essential part of the duty to protect
human rights.

Under ICESCR, the duty to protect human rights flows
from article 2(1) of the Covenant, which requires States
to take all appropriate steps for the realization of rights
recognized in the Covenant.“® The fact that ICESCR entails
an obligation to protect human rights is affirmed in
various general comments, concluding observations and
statements adopted by the committee.* By relyingon the
duty to protect human rights, the Committee on ICESCR
has adopted two documents exclusively articulating state
obligations regarding corporate activities.”® In the 2011
Statement on the Obligation of State Parties regarding
the Corporate Sector, the Committee stated that the
duty to protect requires States to prevent and remedy
corporate-related human rights abuses. Regarding the
state obligation to provide remedy, the 2011 Statement
of the Committee particularly emphasized that:

It is of the utmost importance that States Parties
ensure access to effective remedies to victims of
corporate abuse of economic, social and cultural
rights, through judicial, administrative, legislative
or other appropriate means.>!

The most detailed articulation of state parties’ obligation
with regard to corporate activities under ICESCR is
provided under General Comment no 24. In the section
dealing with the duty to protect human rights, the
Committee extensively discussed the obligation of
state parties to ensure remedy for abuses committed
by corporations.®? The Committee highlighted that the
duty to protect human rights requires States to impose
‘criminal or administrative sanctions and penalties, as
appropriate, where business activities result in abuses
of Covenant rights’.>® The Committee also went on to
remind States to ‘enable civil suits and other effective
means of claiming reparations by victims of rights
violations against corporate perpetrators’.>* To that end,
the Committee highlighted the need to regularly review
the adequacy of legislation and other related gaps.”
In sum, although a provision guaranteeing the right
to effective remedy is absent under ICESCR, states are
nevertheless required to provide remedy as part of their
obligation to protect rights recognized under ICESCR.

III. THE PREVAILING AMBIGUITY ON
THE SPATIAL SCOPE OF HOME STATES’
OBLIGATION

As indicated in the forgoing discussion, state obligation
to provide remedy for corporate human rights abuses
is well recognized as part of the ‘duty to protect’ under
ICESCR. However, the question remains whether States’
obligation is limited to corporate abuses committed
within their respective territories or does it also extend
extraterritorial with regards to corporate human rights
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abuses committed abroad. Particularly under ICESCR,
the extraterritorial scope of States’ obligation to prevent
and redress corporate human rights abuses was a
subject of contention during the preparation of General
Comment no 24 on State obligation in the Context of
Business activities. In their observations submitted
to the Committee, Some States have expressed their
position that efforts to prevent and redress corporate
human rights abuses should solely be based on territorial
jurisdiction. The UK, for instance, stated that ‘obligations
under the Covenant are primarily territorial and do
not have extra-territorial effect’.”® Norway, similarly,
noted that ‘States are generally not required under
international law to regulate the extraterritorial activities
of businesses domiciled in their territory’,”” although it
agrees with the Committee that under certain exceptional
circumstances, human rights conventions, including the
Covenant on Economic, Social and Cultural Rights, may
have an extraterritorial scope.*®

The prevailing ambiguity regarding the extraterritorial
scope of home States’ obligations is also reflected in
various National Action Plans (NAPs). Many of the NAPs
adopted so far are either silent or vague regarding the
extraterritorial obligation of home States to provide
remedy for abuse committed abroad.”® The NAP of the
Netherlands, for instance, noted the existence of ‘a
difference of opinion on the question of whether the
Dutch court system should be open to civil or criminal
law proceedings against Dutch companies in the event
of alleged human rights abuses on the part of their
foreign subsidiaries.”®® The NAP of the UK also indicated
that ‘[hJuman rights obligations generally apply only
within a State’s territory and/or jurisdiction. Accordingly,
there is no general requirement for States to regulate
the extraterritorial activities of business enterprises
domiciled in their jurisdiction, although there are limited
exceptions to this, for instance under treaty regimes.’!
Only a few States unequivocally accepted that States
undertake an obligation to provide remedy with regard to
overseas corporate human rights abuse. The 2016 NAP of
Switzerland, for instance, stated that:

[t]he Federal Council regards preventing human
rights abuses by Swiss companies abroad

and ensuring access to effective remedy, as
integral parts of its State duty to protect and its
constitutional mandate to promote respect for
human rights. This is particularly true with regard
to the foreign activities of companies that are
based in Switzerland.®?

The difference in opinion regarding the extraterritorial
dimension of States’ obligation is not unexpected
considering the position adopted in the UNGPs. According
to the UNGPs, international human rights law does not
require home States to requlate and adjudicate overseas

activities of their corporate nationals.®® It means that
the spatial scope of States’ obligation to regulate and
provide remedy is confined to abuses committed within
their territory. The extraterritorial protection of human
rights from the activities of TNCs is, therefore, entirely
dependent on the policy considerations of home States.
Victims of overseas corporate human rights cannot
claim remedies in home States as a matter of right
unless home States provide them out of their own policy
rationales. This explains why the UNGPs is criticized for
having marginalized the extraterritorial protection of
human rights from ‘[s]tates’ extraterritorial obligations
under human rights law to States’ policy rationales.’s

However, as will be discussed in the following
section, the approach adopted in the UNGPs does not
reflect the current state of international human rights
law, particularly the practice within the Committee on
ICESCR. By departing from the policy-based approach
of the UNGPs, the Committee on ICESCR is increasingly
recognizing the extraterritorial obligation of home States,
including the obligation to provide remedy.

IV. THE EXTRATERRITORIAL SCOPE OF
HOME STATES’ OBLIGATIONS UNDER
ICESCR

States’ obligations, including the obligation to protect
human rights, which requires States to prevent and
remedy abuses committed by private actors, including
corporations, cannot be extraterritorially engaged in
the same manner under all human rights treaties. This
ensues from the fact that the spatial scope of States’
obligations varies from treaty to treaty. While the spatial
scope of States’ obligations under some international
human rights treaties, including ICCPR, is confined to
their territory or jurisdiction, the territorial or jurisdictional
clause is conspicuously absent under other treaties,
including ICESCR.

Under human rights treaties with jurisdictional
clauses, home States’ extraterritorial obligation will be
triggered only when victims of overseas corporate human
rights abuses fall within their jurisdiction.® The mere fact
that a corporation, which causes human rights abuses
abroad, is incorporated or has its domicile in a given State
does not, by itself, enough to engage the extraterritorial
obligation of that State. In this regard, one should note
that jurisdiction under international human rights law is
an autonomous and distinct concept from jurisdiction
under public international law. Jurisdiction under public
international law relates to States’ competence to
requlate and adjudicate conduct within and outside of
their territory. Based on principles of active personality,
universality, and protective principle, States may exercise
extraterritorial jurisdiction to requlate or adjudicate
conducts occurring outside of their territories.®® However,
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a state is competent to requlate and adjudicate certain
extraterritorial conduct under public international law
does not necessarily mean that it has an extraterritorial
humanright obligationin relation to that specific conduct.

As established in the practice of different human
rights treaty bodies, human rights jurisdiction is mainly
territorial. However, States may establish human rights
jurisdiction outside of their territories in two main ways:
through ‘control over a territory’ and ‘control over an
individual’.?” This begs a question of whether and in what
circumstances victims of overseas corporate human
rights abuses could be considered to have fallen under
the jurisdiction of home States under these conceptions
of jurisdiction. The issue was for the first time raised and
discussed in Yassin v Canada by the UN Human Rights
Committee.®®

Yassin v Canada is the first-ever complaint lodged
before treaty bodies regarding the obligation of home
States, over which the committee adopted its view
in October 2017. The authors of this complaint, who
are residents of the Palestinian village of Bil'in, alleged
that Green Park International, Inc. and Green Mount
International, Inc., incorporated in Canada and operating
in Palestine, engaged in activities which resulted in the
forced eviction of the authors from their land.® They
further stated that their attempt to obtain remedy
before Canada Courts had been dismissed on the ground
of forum non conveniens. Accordingly, the authors
complained that ‘Canada violated its extraterritorial
obligation ............ by not providing effective remedies for
the authors to hold the two corporations accountable for
the violations.””®

Canada, in its observation on admissibility and
the merits, admitted that Green Park International
Plc and Green Mount International Plc are legally
incorporated and domiciled in the Province of Quebec.
However, it argued that ‘the only connection between
Canada and the extraterritorial events alleged by the
authors is the fact that Green Park International and
Green Mount International were incorporated in a
Canadian jurisdiction’.”t According to Canada, the mere
incorporation and having their sit in Canada is not
enough to establish a situation in which the authors were
subject to Canada’s jurisdiction at the relevant time. In
short, Canada argued that ‘the authors were neither
within Canada’s territory nor subject to its jurisdiction,
and therefore Canada could not have had obligations to
ensure their Covenant rights’.”

In its consideration, the Committee noted that there
are ‘situations where a State party has an obligation to
ensure that rights under the Covenant are not impaired
by extraterritorial activities conducted by enterprises
under its jurisdiction’.”> However, it did not clearly
articulate those situations under which home states’,
in this case, Canada’s, extraterritorial obligation can be
engaged. What is, however, clear from the analysis of the

Committee is the fact that a company is incorporated or
domiciled within a territory of a state is not enough to
engage the extraterritorial obligation of that State. This
is because, although the Committee noted the fact that
Green Park International and Green Mount International
have been registered and domiciled in Canada since
2004, it indicated that more connection is required
between the companies and the state within whose
territory they are incorporated. Finally, the Committee,
without indicating what those required connections
or nexus should be, declared the communication
inadmissible for failure to sufficiently substantiate the
nexus between the State party’s obligations under the
Covenant, the actions of Green Park International and
Green Mount International and the alleged violation of
the authors’ rights.”

However, as noted above, ICESCR does not contain
a jurisdictional clause regarding its spatial scope of
application. It should be noted that ICESCR is not alone
in this regard. A jurisdictional clause is similarly absent,
for example, under the African Charter on Human and
Peoples’ Rights.”® There is no jurisdictional clause under
these human rights treaties does not, however, mean
that State parties’ obligations are confined within their
territorial borders.”” As the Committee on ICESCR noted
inits 2011 Statement on the obligations of States parties
regarding the corporate sector, the obligations of State
Parties with regard to the corporate sector under ICESCR
do not stop at their territorial borders.”® In order to avoid
the protection gap, respective treaty bodies and the
ICJ in several instances confirmed that human rights
treaties with no explicit reference to ‘jurisdiction’ will
nevertheless apply extraterritorially whenever States
exercise jurisdiction outside of their territory.”? 1CJ, for
instance, in the Wall Advisory Opinion held that:

‘The international Covenant on Economic, Social,
and Cultural Rights contain no provision on its
scope of application. This may be explicable by the
fact that this Covenant guarantees rights which
are essentially territorial. However, it is not to be
excluded that it applies both to territories over
which the State party has sovereignty and to those
over which that State exercises jurisdiction.”®

This implies that, under ICESCR, like other human
right treaties with jurisdictional clauses, the obligation
of home States extend extraterritorially whenever
victims of overseas corporate human rights abuses
fall within their jurisdiction. This approach, however,
allows the obligation of home States to be triggered
only in limited circumstances since overseas corporate
activities rarely constitute jurisdiction within the
meaning of international human rights law. This could
explain why the Committee, particularly in the context
of transnational corporations, has started following
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a broader approach to understanding what does the
absence of the ‘jurisdictional’ clause does mean under
ICESCR. According to recent practices of the Committee,
as far as there is no jurisdictional clause that limits the
scope of application of the Covenant, the extraterritorial
obligation of state parties should not be limited to
situations where they exercise jurisdiction outside of
their territory. It should rather extend to situations over
which they exercise influence and authority.®

Under General Comment no 24, for instance, the
Committee stated that ‘[e]xtraterritorial obligations arise
when a State party may influence situations located
outside its territory, consistent with the limits imposed
by international law, by controlling the activities of
corporations domiciled in its territory and/or under its
jurisdiction, and thus may contribute to the effective
enjoyment of economic, social and cultural rights outside
its national territory’.%2 This means that the extraterritorial
scope of state obligation under ICESCR does not depend
on whether victims of overseas corporate human rights
abuse fall within the jurisdiction of home States. As far
as home States have legal and factual power over the
extraterritorial activities of their corporate nationals,
whether victims of overseas corporate human rights
abuse fall within their jurisdiction is irrelevant in
determining their extraterritorial obligation.

However, it should be noted that some states, in their
observations submitted during the preparation of general
comment no 24, expressed their opposition to the position
adopted by the Committee regarding the extraterritorial
scope of home states obligation. The UK, for instance,
stated that ‘[t]he absence of limits to territorial scope in
other clauses, or an overarching limiting clause, should
not be taken as an assumption or an acceptance of
extra-territorial dimensions to the Covenant’.®® Norway
similarly stated that the extraterritorial obligation of
home states cannot be engaged unless home states
exercise jurisdiction outside of their territory. According
to Norway,

the question of extraterritorial application of the
Covenant can only arise where a State exercises
effective control over the territory where the
business operation is carried out, or where a State
exercises a high degree of authority or control over
the activity in question affecting human rights
abroad.®*

Be that as it may, the Committee on ICESCRis not the only
human rights body to adopt broad extraterritorial scope
of the obligation of home States with regard to overseas
corporate activities. The Committee on the Convention
on the right of the child, under General Comment no. 16
on State obligations regarding the impact of the business
sector on children’s rights, similarly adopted broad

extraterritorial scope of the obligation of home States,*
although the Convention, under article 2 (1), explicitly
limited States’ obligation only regarding children
within their jurisdiction. In contrast, the Committee on
ICESCR relied on the absence of jurisdictional restriction
under the Covenant in recognizing the extraterritorial
obligation of home States. According to the Committee,
‘extraterritorial obligations of States under the Covenant
follow from the fact that the obligations of the Covenant
are expressed without any restriction linked to territory or
jurisdiction’.2® However, it is very difficult to equally justify
such broad scope of extraterritorial obligation both under
human rights treaties containing jurisdictional clause
and under those expressed without a jurisdictional
clause. It is important to quote what Nadia Bernaz noted
in this regard:

It is doubtful that on the basis of the treaties alone
there actually exists a state obligation to prevent
and punish corporate human rights violations
committed abroad, at least for the treaties that
actually contain a jurisdiction clause. This is
simply because the victims do not fall within the
state’s jurisdiction and, as such, the state does
not owe them any legal obligation. By contrast, it
is easier to argue that treaties that do not contain
a jurisdiction clause, such as the International
Covenant on Economic, Social and Cultural Rights,
actually entail a state obligation to prevent

and punish corporate human rights violations
committed abroad.®’

Besides the absence of jurisdictional restriction, the
Committee on ICESCR also invoked obligations of
international assistance and cooperation under article
2(1) of ICESCR as a justification for an extraterritorial
scope of home States obligation.®® State Parties who are
in a position to cooperate and assist other States are
required under article 2(1) of ICESCR to take steps for the
realization of Economic, Social and Cultural rights in other
countries. In this regard, the Committee noted that ‘to
allow a State to remain passive where an actor domiciled
inits territory and/or under its jurisdiction, and thus under
its control or authority, harmed the rights of others in
other States, or where conduct by such an actor may lead
to foreseeable harm being caused’ is contradictory to the
reference of international cooperation and assistance.®

By relying on the absence of jurisdictional restriction
and/or the obligation of international assistance and
cooperation under ICESCR, the Committee on ICESCR
has affirmed the home States’ obligation to provide
remedy for corporate human rights abuses committed
abroad under various General Comments. Under General
Comment 24, for instance, the Committee noted that
States are required:
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to take steps to prevent and redress infringements
of Covenant rights that occur outside their
territories due to the activities of business entities
over which they can exercise control, especially

in cases where the remedies available to victims
before the domestic courts of the State where the
harm occurs are unavailable or ineffective.®

Similarly, under General Comment No. 23, the Committee
also stated that:

States parties should introduce appropriate
measures to ensure that non-State actors
domiciled in the State party are accountable
for violations of the right to just and favourable
conditions of work extra-territorially and that
victims have access to a remedy.”!

The obligation of home States under ICESCR has also
been reflected in different Concluding Observations. In
Concluding Observations adopted in 2017 alone, the
Committee urged the Netherlands,®? Russian Federation,®
Australia,” Republic of Korea® to ensure accountability
and remedy for overseas corporate human rights abuses.
In the Concluding Observation adopted regarding the
Sixth periodic report of the Netherlands, for instance, the
Committee urged the Netherlands to ‘remove the legal
and practical obstacles to holding companies domiciled
under the State party’s jurisdiction accountable for
violations of economic, social and cultural rights,
resulting from their operations on the national territory
or abroad.”®

In closing, by relying on the absence of jurisdictional
restriction and the obligation of international assistance
and cooperation under article 2(1) of ICESCR, the
Committee concluded that the extraterritorial scope of
home States’ obligation, including the duty to protect
ESCrights, is not limited to situations where they exercise
jurisdiction outside of their territory rather extends to
all extraterritorial situations over which they exercise
influence and authority.

CONCLUSION

Whether the spatial scope of home States’ obligations,
including the obligation to provide remedy, extend
extraterritorially whenever corporations incorporated or
domiciled within their territory causes or contributes to
human rights abuses abroad is one of the contentious
issues in the realm of business and human rights.
Indeed, the obligation to provide remedy for corporate
human rights abuses is recognized in all human rights
instruments, either as a corollary state obligation
to the right to remedy or as part of States’ duty to
protect human rights. However, due to the principle of

territoriality that underlies the international system,
the spatial scope of home States obligation is often
deemed, including by the UN Guiding Principles on
Business and Human Rights, to be confined to abuses
committed within States’ territory. This approach does
not, however, reflect the current practice within the
Committee on ICESCR. The Committee, by relying on the
absence of territorial or jurisdictional restrictions and the
obligation of international assistance and cooperation
under article 2(1) of ICESCR, is increasingly affirming
the extraterritorial scope of home States’ obligations'.
Indeed, General comments, Concluding Observations and
documents adopted by the Committee are not binding
on Member States. However, since these documents
are adopted by an independent Committee specifically
created and mandated by the Covenant to make such
pronouncements, they are authoritative and should be
given due weight.
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