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Abstract

The determination of whether the banker-customer relationship is in existence at a particular
point of time has important legal consequences for both parties to that contractual
relationship. As duration is not of the essence of the relationship, even a single transaction
can give rise to it. It is therefore important to determine the conditions under which the
banker-customer relationship may be terminated. Termination of the banker-customer
relationship by operation of law may occur in the following ways, viz, death of the customer,
mental incapacity of customer, bankruptcy of the customer, winding up of a company
customer, winding up of a bank and outbreak of war. Since a detail examination on this point
is unnecessary as far as our topic is concerned, it is avoided from further discussion. for legal
purposes, the receiving of deposits by a bank from the public is regarded as a borrowing by
the bank. But as a debtor, the bank is not like other commercial debtors; he has certain
privileges and is burdened with contractual, statutory and customary obligations. It is with
reference to this peculiar legal relationship that the behaviour of the bank in any particular
case is scrutinized and any deficiency in service is detected. In this Article, an attempt is made
to concentrate on the major decisions relating to the legal remedies available to Banking
customers and the endeavour of judiciary to conceptualise the relation between banker and
customer.

Keywords: Agent, Alternative remedies, Bailee, Bailor, Banking customers, Banking
ombudsman, Beneficiary, Compensation, Customer, Damages, Deficiency in service, Legal

remedies, Principal, Trustee

INTRODUCTION

In this modern world the banking customers
who are facing different problems with the
bankers need to take legal alternative remedies
to get the compensation and damages occurred
to them because of the spurious service
provided by the bankers. Hence there are
different legal remedies available to banking
customers. Here an attempt is made to explain
about these legal remedies available to
banking customers in detail. The important
Acts passed to protect the legal right of the
banking customers are the Consumer
Protection Act, 1986 and The Banking
Ombudsman Scheme, 1995.

The Consumer Protection Act, 1986 was
passed to provide for better protection of the
interests of consumers and for that purpose to
make provisions for the establishment of
consumer councils and other authorities for the

settlement of consumers’ disputes and for
matters connected therewith. The provisions of
this Act are in addition to and not in
derogation of the provisions of any other law
for the time being in force.

The Banking Ombudsman Scheme, 1995 was
initiated by the Reserve Bank of India for
redressal of grievances in banking services,
concerning loans and advances and other
specified matters. The Scheme has been
framed by the Reserve Bank in exercise of the
powers conferred by Section 35-A of the
Banking Regulation Act, 1949 after being
satisfied that it is necessary in public interest
and in the interest of banking policy. As the
Scheme has been issued under Section 35-A of
the Banking Regulation Act, 1949, the banks
are bound to comply with such directions.

In a world driven by the market forces and
governed by the vicissitudes of trade and
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commerce, Banking, as an institution has
assured superlatively unprecedented
importance [1]. It would not be a misnomer to
suggest that they have become the custodian of
the monetary economies of the world. The
Banking system had developed through
centuries from its various kinds of rudimentary
forms existed in the world, to the present-day
system[2]. The system had developed along
with the all-round economic development in
the world and it has now become the backbone
of industrial and trading activities.

It is worthwhile to explore the conceptual
meanings as to who is a bank, banker and
customer etc., so as to have a better and lucid
idea of the main topic-banker’s duty of
confidentiality. It begins with an exploration
and evaluation of various definitions given to
the concepts. Then it considers in detail, the
nature and extent of various types of
relationships existing between a banker and a
customer and it ends with a brief discussion on
the various circumstances under which the
legal relationship between the parties is
terminated.

The primary function of ancient bankers, who
existed in the world in different types, was
money changing. Since, ancient economy was
not so much developed and the people who
depended on these money lenders and money
changers were basically agriculturists, a
descriptive or definable relationship never
existed between them, at that time. Neither
were there any duties or obligations to be
performed/followed by a banker or customer.
That is not the case in the present-day
scenario. The activities of the banking sector
and its phenomenal growth have reached new
frontiers of money lending and allied fiscal
services[3].

Modern banks perform such multifarious
functions by which it is impossible to define
the relationship of the parties in general terms.
The relationship will depend on the nature of
the transactions. Moreover, though, the
relationship of banker and customer is
essentially contractual, it is circumvented by
varieties of statutory provisions [4].

Before examining the various aspects and
peculiar  nature  of  banker—customer
relationship, let us examine shortly as to who
is a Banker and a Customer and what does the
term ‘Banking’ mean:

The terms ‘Bank’ or ‘Customer’ are not
defined anywhere in any statutes. The terms
have had several different meanings at
different periods of history. There are too
many images which are relevant, when one
examines the various dealings between the
bank and the customer. When there is no
statutory definition of the word, we have no
alternative left, but to place reliance on the
dictionary meanings as well as the definitions
given to the term by various authors in various
authorities and also the definitions given by
the Courts in different cases.

BANK/BANKER

Banker includes any person acting as a banker
and any post office savings bank [5]. A banker
is an individual, partnership or corporation,
whose sole or predominating business is
banking, that is the receipt of money on
current or deposit account and the payment of
cheques drawn by and the collection of
cheques paid in by a customer [6]. A banker is
one who in the ordinary course of his business,
honours cheques drawn upon him by persons
from and for whom he receives money on
current accounts [7]. ‘Bank’ is a place where
money is laid up to be called for occasionally
and a ‘Banker’ as one that traffics in money
[8]. But treasury is not a bank [9]. On the
contrary, the Kerala High Court took a
contrary view holding that treasury is a bank
so far as it is maintaining the accounts of the
panchayat [10].

It is also to be borne in mind that all
institutions which bear a name ‘Bank’ are not
banks under law. Section 7 of the Banking
Regulation Act restricts the use of the word
‘Bank’, ‘Banker’, ‘Banking’ & ‘Banking Co.’
and provides that no company other than a
banking company shall use as part of its name,
any of these words.

In short, a bank or a banker is a person or
company carrying on the business of accepting
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money and collecting cheques and drafts for
customers, subject to the obligation of
honoring cheques drawn upon it by the
customers to the extent of amounts standing to
their credit in their account and providing
other services, which the bank is authorized to
undertake [11].

CUSTOMER
As already stated, the term customer has also
not been defined under any statute [12].
Generally speaking, a customer is a person,
who is having an account with a bank
irrespective of the duration of relationship
[13]. We can see that the Privy Council had
earlier adopted the same view as that of the
Kerala High Court in the decision, Central
Bank of India Ltd., Bombay v. Gopinathan
Nair [14]. Thus, the ordinary meaning of the
word customer would apply in the context of
banking also, i.e., a recipient of banking
services. But, it is always not necessary to
have an account in the bank to confer
customer status to a person. Example: issuance
of banker’s cheque, traveller’s cheque, draft
etc. to non-customers. “Customers are persons:
i. Who use, have used, or are or may be
contemplating using any of the services
provided by —
e Authorized persons in carrying on
regulated activities or
e Persons acting as
representatives
ii. Who have rights or interests which are
derived from, or are otherwise attributable
to, the use of any such services by other
persons or
iii. Who have rights or interests which may be
adversely affected by the use of any such
services by persons acting on their behalf
or in a fiduciary capacity in relation to
them” [15].

appointed

In Woods Vs. Martin Bank Ltd., [16] the
customer opened the account with the cheque
in question. In an action against the bank, it
was argued that the person was a customer at
the time, the bank accepted the cheque for
collection. It was held that, though there was
no account at that time, the relationship of
banker & customer existed between the parties
from the time when the bank accepted

instructions from the plaintiff to collect
moneys from a building society.

In Great Western Railway Co. v London and
County Banking Co. Ltd. [17], a man who was
not having an account with the bank had been
in the habit of getting crossed cheques
exchanged for cash and the bank was not
charging any amount for the service. The case
involved collection of stolen cheques through
the branch clearing system. Court held that he
would not come under the term customer, as
there should be some sort of account, either a
deposit or current account or similar relation to
make a man, a customer of a banker.

It is apt to mention here that the Reserve Bank
of India has issued several guidelines relating
to the identification of customers, one of such
is “Know Your Customer” (KYC) to help
control of financial frauds, identify money
laundering etc. The RBI has consolidated the
existing instructions on the subjects and had
issued a comprehensive circular under Section
35A of the Banking Regulation Act 1949.

BANKING

Acceptance of deposits features as the most
essential ingredient in any definition of
‘banking’. As already stated, in Halsbury’s
Laws of England [18], banker is defined as “an
individual, partnership or corporation, whose
sole or pre-dominating business is banking,
that is, the receipt of money on current or
deposit account and the payment of cheques
drawn by and the collection of cheques paid in
by a customer”. Definitions put forward by
leading authorities on banking law, like Dr.
Hart [19], Sheldon [20] Lord Chorley [21] are
also to the same effect. These definitions are
based upon the dicta given in a number of
decisions beginning with the landmark
decision in Foley v. Hill [22. According to
these definitions, the essential function to
enable a person, firm or institution to be
regarded as a banker or bank is that of
receiving current deposits against which
cheques may be drawn.

Paget [23], while explaining the definition of
bank observed that, at common law, there is
no exhaustive definition of bank. But, in
United Dominions Trust Ltd. Vs. Kirkword
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[24], the Court of Appeal defined certain

characteristics of the business of banking.

Lord Denning held that, the usual

characteristics of the business of banking are

as much as stated in the 6th edn. of Paget,

judicially confirming the views of Sir. John

Paget, i.e.,

1. The conduct of current account

2. The payment of cheques drawn on
bankers.

3. The collection of cheques for customers.

Diplock L.J. held, “to constitute the business
of banking today, the banker must also
undertake to pay cheques drawn upon himself
(the banker) by his customers in favour of 3™
parties up to the amount standing to their
credit in their current accounts and collect
cheques for his customers and credit the
proceeds to their customer accounts”.

It is therefore clear that, the acceptance of
deposits in current accounts for customers and
paying and collecting cheques for them are the
essential requisite of banking under English
Law.

In India, unlike the terms ‘Bank’, ‘Banker’
and ‘Customer’, the term ‘Banking’ is
defined in the Banking Regulation Act.
Banking means, “the accepting, for the
purpose of lending or investment of deposits
of money from the public, repayable on
demand or otherwise and with drawable by
cheque, draft, order or otherwise [25]”. Tt is
also provided that, “no person other than a
banking Co. the RB, the SBI or any other
banking institution, firm or other person
notified by the Central Government in this
behalf on the recommendation of the RB,
shall accept from the public, deposits of
money withdrawable by cheque [26]. Again,
a banking company may, in addition to the
business of banking, engage in anyone or
more of the different kinds of businesses
specified under the Act [27]. But it is to be
noted that, the definition of banking, does not
include such commercial activities which a
banking institution may engage in.

In Mahalakshmi Bank Ltd., v. Registrar of
Companies, West Bengal [28], a Division

Bench of the Calcutta High Court held that the
statutory definition of banking make it clear
that receiving money on deposits from
customers and honouring their cheques are the
essential characteristics of banking. If the
power to receive deposits from the public,
which are repayable in the manner indicated in
the Act is absent and merely the power of
granting loans is retained and exercised, that
does not make the company, a banking
company. Lending of money may be one
phase of a banking business, but it is not the
main phase or distinguishing phase [29].

In the ‘Bank Nationalisation Case’ [30], the
Supreme Court of India, considered the
question whether the expression ‘banking
business’ meant only the business as defined
in Sec.5(b) of the Banking Regulation Act or
does it also include business enumerated in
Sec. 6(1) and particularly, the four types of
non-banking business. The majority judgment
conceded that, in modern times, banking
establishments render variety of miscellaneous
services, but also pointed out:

“to include within the expression ‘banking’ in
Entry 45 of List 1 of the 7" schedule of the
Constitution, power to legislate in respect of
all commercial activities which a banker by
the custom of bankers or authority of law
engages in, would result in re-writing the
constitution and the field of banking cannot be
extended to include trading activities, which,
not being incidental to banking, encroach upon
the substance of the entry, ‘trade and
commerce’ in List II” [31].

In short, banking is the business of receiving
deposits payable on demand and intended to
circulate as money, collecting notes or drafts,
buying and selling bills of exchange,
negotiating loans and dealing in negotiable
securities. Exercise of all these functions is not
necessary, nor does exercise of certain of them
render a concern, a bank.

RELATIONSHIP

After having understood the meaning of the
terms Banker, Customer and Banking, let us
now examine the wvarious aspects of the
banker- customer relationship. A study on the
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point is of great theoretical and practical
importance. It is on the basis of this
relationship that, the respective rights and
liabilities of the parties are legally determined.
But, the nature of such relationship cannot be
explained in general terms, because, it depends
in turn, on the nature of the service provided
by the banker.

To create a banker-customer relationship,
there must be mutual intention to that effect
and a banking account may be opened. The
relationship of banker & customer does not
come into existence unless both parties intend
to enter into [32]. The relationship exists from
the moment it is first conducted and would
embrace the 1% payment into open the account.
It seems that there must be, “some sort of an
account, either deposit or current account or
some similar relation” [33]. “The banker,
when he receives money from a customer does
not hold the money in a fiduciary capacity”.
To say that money is deposited with a banker
is likely to cause some misconception. What
usually happens is that money is not
‘deposited with,” but, ‘lent’ to the banker and
all the banker engages to do is to discharge the
debt by paying over an equal amount when
called upon” [34]. It is apt to quote Lord
Cottenham about the true relationship between
the two parties:

“Money, when paid into a bank, ceases
altogether to be the money of the principal; it
is then the money of the banker, who is bound
to return an equivalent by paying a similar
sum to that deposited with him, when he is
asked for it. The money paid into the banker’s
is money known by the principal to be placed
there, for the purpose of being under the
control of the banker; it is then the banker’s
money; he is known to deal with it as his own
[35]”.

So far as the basic service of acceptance of
deposits is concerned, essentially four types of
relationships, existing between the banker and
customer can be distinguished. They are:(i) of
bailor and bailee, (ii) of trustee and
beneficiary, (iii) of principal and agent and
(iv) of debtor and creditor. The extent of

obligation depends upon the nature of
relationship that exists between the two.

The Relationship of Bailor and Bailee

When the customer hands over his valuable
goods to the bank for safe custody, the
relationship between the bank and its customer
is that of a bailor and bailee and their
relationships are governed by the Indian
Contract Act. The term ‘bailment’ signifies the
delivery of goods by person (called the
‘bailor’) to another (called the bailee) for some
purpose upon a contract that they shall, when
the purpose is accomplished, be returned or
otherwise disposed of according to the
directions of the person delivering them [36].
The bailment is the delivery of transfer of
possession of a chattel or other item of
personal property, with a specific mandate,
which requires the identical res either to be
returned to the bailor or to be dealt with in a
particular way by the bailee as per the
directions of the bailor and it is distinct from
agency in that, the bailee does not represent
the bailor [37].

Money is not ordinarily the subject matter of
bailment but may be so if the actual coins
delivered are to be returned [38]. The earliest
deposits with the goldsmiths [39] may have
been of this nature, but when it became
recognized that the goldsmith was to make use
of the money, it followed that the transaction
could not be a bailment. As Lord Chorley
observes, “a bailment relationship would have
nipped the incipient business of banking in the
bud, [40]” for the money deposited could not
have been used for any useful purpose. Bailee,
merely exercises, with the leave of the bailor,
under contract or otherwise, certain powers of
the bailor in respect of his property and has no
power to make contracts on the bailor’s behalf
nor may he make the bailor liable for any acts
that he does as a bailee [41].

While bailment may arise from a contract
governed by Indian Contract Act, 1872, there
may be bailment and the relationship of a
bailee in respect of a specific property
without there being an enforceable contract,
nor is consent indispensable for such a
relationship to arise and a finder of goods of
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another has been held to be a bailee in certain
circumstances [42].

A banker who advances money on the security
of railway receipts sent to him for collection of
money from the consignee does not become a
bailee of the goods forming the subject matter
of those receipts and where the banker takes
possession of those goods, he is under a
statutory obligation to take care of them [43].
Likewise, where the bank maintains a safe
deposit vault and accepts property and
valuables for safe custody, it is in the position
of a bailee [44]. The only liability qua bailee is
for negligence and it is for the bailee to show
that it took ordinary care of the goods
entrusted to its custody [45].

The banker as bailee may contract himself out
of the obligations and duty of care imposed
by the Indian Contract Act 1872 and avoid
responsibility for the loss, destruction or
deterioration of the thing bailed where he has
taken the amount of care required of it,
described in the Indian Contract Act (Sec.
152) [46]. The bank qua bailee may not
repudiate its liability in negligence regarding
damage or loss to goods placed in its custody
[47]. The loss of the subject matter of
bailment would itself be prima facie evidence
of the negligence of the bailee and raises a
rebuttable presumption [48]. Where the bailee
bank proves that it exercised due care and has
not been negligent and that the loss of the
goods entrusted to its custody occurred despite
the same, the bank may not be held
responsible [49].

The Relationship of Trustee and

Beneficiary

In certain circumstances, the banker can
become the trustee of his customer’s fund held
by him. Such relationship is created when the
banker receives the money of his customer,
not for deposits, but in some other capacity.
Normally, this situation come about, when the
customer issues some specific instructions or
directions to the banker to engage in a
particular transaction on the former’s behalf. If
the relationship is held to be one of trustee and
beneficiary on the basis of an implied trust, the

banker would be severely restricted in the use
of the amounts deposited with him [50].

Let us try to understand this type of
relationship by going through various
circumstances as can be gathered from the
case laws, under which, the banker receives
money of his customer in some other capacity
than for deposits or with some specific
instructions or directions.

In Official Assignee of Madras v. J.W. Iron
[51], the amount was remitted to the bank with
the instructions to purchase shares in a certain
company. The bank purchased some shares but
before the completion of purchase, the bank
failed. In an action against the bank for refund
of the unspent money, the court held that the
bank was a trustee of the amount on behalf of
the remitter and therefore the bank was liable
to refund the same. Similarly, in Official
Assignee of Madras v. D. Rajam Ayyar [52], it
was held that, where the bank held money to
pay over the same to another person who has
no banking account with the bank and the
bank accepts the instructions and holds the
money pending instructions of the other
person, a trust is created. In Sugan Chand &
Co. v. Brahamayya [53], it was held that,
when the money is sent through demand draft
from one place to another, the amount of the
draft is impressed with trust and cannot be
merged with the funds of the bank.

In New Bank of India Ltd. v. Peary Lal [54],
the customer made payment to the bank with
instruction for transmission of an amount to
another branch. Subsequently, moratorium
was imposed, prohibiting the bank to make
payment. Court held that, the transaction was
primarily one of entrustment of the amount to
the bank for transmission. In the absence of
further instructions, the bank did not cease to
be a trustee and so long as instructions were
not given, the bank continued to hold the
amounts transmitted for and on behalf of the
plaintiff as a trustee.

When a bank is appointed as a receiver by the
Court, then also, the money received by the
bank will be received as a trustee and the
money will remain as the property of the

JBIL (2020) 25-37© Law Journals 2020. All Rights Reserved Page 30



Journal of Banking & Insurance Law
Volume 3, Issue 1

&

Law&Journals

A Treasure Trove of Legal Knowledge

party on whose behalf the money is deposited
in the bank. In Bhowanipur Banking
Corporation Ltd. v. Bejoy Kumar Addy [55],
the Court took the above view and held that
in whatever form the money of the opposite
party is kept in the bank, it will not become
bank’s money, as the bank receives it for a
specific purpose or in a fiduciary capacity.
When a power of attorney of a bank’s
customer withdrew the amounts from the
accounts to discharge his own debt to the
bank and bank allowed the same without
consulting his customer, as against the
specific mandate to get investments at a
higher rate, the court held that, both of them
had become constructive trustees in respect of
the said amount and as such action lies
against them [56].

In Subramanyam Pillai v. Palai Central Bank
Ltd. [57], Court held that the money deposited
by certain persons in fractions (2000/- each) as
guarantee money to purchase cars, should be
refunded to them on preferential basis, on
liquidation of the bank.

In SBI Vs. S.N. Goyal [58], while dealing
with the case of misappropriation of
customer’s money by the bank Manager, the
Supreme Court held that the relationship
between the banker and customer is of trust
and the employees of bank, in particular
Manager, are expected to act with absolutely
integrity and  honesty in  handling
customer’s/borrower’s money and that even a
temporary misappropriation of such money is
a serious matter.

From the above discussion it is clear that, the
fiduciary duties implicit in the concept of trust,
would compel the banker to make full
disclosure of his profits and obtain the
informed consent of his beneficiaries to his
business with the money. In view of the severe
legal consequence that can flow from a breach
of fiduciary duty, [59] it is clear that the
trustee-beneficiary characterization, if
adopted, would have killed the entire banking
business, as in the case of the bailor- bailee
characterization.

The relationship of Principal & Agent
When the bank renders services for remittance
of money, collection of cheques, bills,

payment of electricity bills, telephone bills,
insurance premium, club fee etc. of his
customers, the banker acts as an agent for his
customer and therefore in such cases, the
rights and obligations of the bank and his
customer will be different. As such, the rights
and duties of the banker and customer are
governed by the relevant provisions regarding
the rights and duties of the principal and agent
in the Indian Contract Act.

Accordingly, banker is (i) bound to conduct
the business of his customer/principal
according to the directions of the principal and
in the absence of such direction, based on the
prevailing custom at the place of the
transaction at the relevant time [60], (ii) bound
to conduct the business of agency with as
much skill as is generally possessed by
persons engaged in similar business, unless the
principal has notice of his want of skill etc.
etc. [61]. Also, as a consequence of the said
obligations, the banker/agent is liable to make
compensation in respect of the direct
consequence of his own neglect, want of skill
or misconduct and responsible for conducting
business in disregard to his principal’s
direction [62].

Thus, in Bharat Bank Ltd. v. M/s. Kashyap
Industries [63], a Kanpur Company ordered
some silk cloth of special quality and colour
through Bharat Bank Kanpur Branch for
which the plaintiff send a DD through Bharath
Bank, Delhi Branch, through Manager,
Srinagar Br., with instructions to present the
draft within 10 days from the date of its
receipt. The Bank promptly presented the
draft, but the company refused to accept it on
the ground of overcharging by the plaintiff.
Meanwhile, the plaintiff instructed the bank to
deduct the overcharge and present the draft.
There, the bank made considerable delay in
presenting it to the company and ultimately it
was refused by the company.

The bank, which had already given credit to
the plaintiff on receipt of the draft, later
debited to the account, the amount covered by
the dishonoured draft. The plaintiff sued the
bank on the ground of negligence for recovery
of the price of silk and interest. Trial Court, on

JBIL (2020) 25-37© Law Journals 2020. All Rights Reserved Page 31



Termination of the Banker-customer Relationship by Operation of Law

N. Krishna Kumar

the ground of negligence, held that he is
entitled for the full amount mentioned in the
draft. But, in appeal, on satisfactorily
explaining the delay by the bank in presenting
the draft, High Court held that plaintiff could
only claim damages for the loss caused due to
the negligence of the defendants in presenting
the draft and not the price of the goods
dispatched to a third party. Where the bank has
acted on the instructions and directions of the
customer in respect of a negotiable instrument
and entered on that basis into a contract with a
third party, and a customer later seeks to
withdraw his directions and revoke his
transactions he is estopped from doing so [64].

In case, the bank provides service to deposit
the customer’s bills, electricity or telephone
bills etc., it will be liable for any damage or
loss caused due to the customer by the delay in
depositing the bill amount by the bank.

So, it can be seen that an agent is in many
respects in the position of a trustee [65]. It is
true that, it would have been possible to treat
the banker as an agent to use his principal’s
money at discretion, with greater freedom of
action, but, the difficulties as to remuneration
and accounting under agency law would have
been a grave obstacle to the development of a
flexible banking system [66]. Moreover, as
Ross Cranston [67] has rightly pointed out,
treating a bank as an agent with fiduciary
duties may add little to the analysis, in the
context of deposit taking and connected
functions. For example, he says, “the
implication of a bank being an agent in
effecting a customer’s payment instructions
may be nothing more than that it must act with
reasonable care and skill. Such a duty is
already inherent in the contract for the
provision of a service like payment. Whether
the duty derives from an agent’s position as
fiduciary or from contract becomes relevant
only when considering ancillary matters such
as causation, the measure of damages and
limitation periods [68]”.

Debtor — Creditor Relationship

When the customer deposits the money with
the bank, the relationship between the banker
and his customer is that of debtor and

creditor. To say that money is deposited with
a banker is likely to cause misapprehension.
What really happens is that money is not
deposited with but lent to the banker and all
that the banker engages to do is to discharge
the debt by paying over an equal amount
when called upon. But, in fact, contract
dominates law relating to the deposit of
customer’s moneys with a bank. In Bank of
Marine V. England, the US Supreme court
rightly observed: “The relationship of bank
and depositor is that of debtor and creditor,
founded upon contract” [69].

The contract of debt which is the legal basis
of the relationship of banker and customer
is, however, not similar to an ordinary
commercial debt or a debt, pure and simple.
Consequently, the general debtor-creditor
law cannot be applied without modifications,
to the case of a debt owed by a banker to his
customer. The most important difference
between a banker’s debt and an ordinary
debt is that the general rule that the debtor’s
obligation to repay his creditor involves the
duty of seeking him out and rendering
payment, does not apply to banker debtors.
This rule is expressed by the maxim “the
debtor must seek the creditor”. The matter
is important because of the legal
consequences involved. For, if we hold that
the rule is applicable to bankers as well, it
follows that the banker would be in a
continuous state of default, and that the
customer would be entitled to sue him for
the repayment of the balance of his account
without first calling upon him to pay.
Although this would not appear to be a
serious risk in practice, it actually happened
in Joachimson v. Swiss Bank Corporation
[70], a leading decision regarded as “one of
the most important ever delivered upon the
subject of banking law” [71].

An admirable summary of the position had
been given by Lord Atkin, stating that money
received from the customer is not held by the
bank in trust for the customer, but borrowed
by him with a promise to repay it or any part
of it during banking hours at the branch of the
bank at which the account is kept [72]. He also
held that, the customer should take reasonable
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care in drawing his written orders so as to
avoid misleading of the banker or facilitating
of forgery and the banker is liable to repay the
full amount of his customer’s balance, apart
from the branch in which the current account
is kept.

Summarily, when the money is deposited by a
customer with a bank, the relationship of
customer and bank becomes that of a creditor
and debtor. The bank is not bound to keep the
money in the form it was given to it but is
entitled to use it in a way it considers
beneficial to it. The bank is liable to repay the
debt only on demand made by its customer. In
other words, when the banker accepts deposits
from the public, the money received is, to all
intents and purposes, the money of the banker.
He is empowered to do with it as he pleases
and is guilty of no breach of trust in employing
it. Further, he is not answerable to the
principal, if he puts it into jeopardy or even if
he engages in a hazardous speculation and is
not bound to keep it or deal with it as the
property as his principal. But, he is, of course,
answerable for the amount, because he has
contracted, having received that money, to
repay to the customer, when demanded, a sum
equivalent to that paid into his hands with
interest, if any.

We can see that up to the year 1848, the year
in which the House of Lords delivered the
historical judgments in Foley v. Hill [73] in
which the debtor-creditor characterization was
ultimately accepted, the rival
characterizations, as mentioned earlier (i.e.
bailor-bailee, trustee -beneficiary and principal
—-agent) were strenuously argued and
interchangeably adopted. This characterization
was ultimately preferred to others probably
because it could provide the legal foundation
on which a full and necessary control over the
depositors money could best be obtained by
the banks- which was indispensable for the
development of banking business, without
effecting the interests of the customers. Lord
Chorley appreciates the adoption of this
characterization as standing proof to the fact
that English Law is on occasions capable of a
bold and liberal policy [74].

In India also, the principles of English Law in
this regard have been held valid and applicable

holding that the relationship of banker and his
customer is only of a debtor and creditor. In
Santhosh Kumar v. The King [75], it was held
that depositor of a bank’s current account is a
creditor and there is no entrustment to the
bank for any particular purpose.

In official Liquidator, Hanuman Bank Ltd. V
KPT Nadar [76], the court took the same view
holding that the relationship is as that of a
debtor and creditor. The court held that, “the
mere fact that the banker is prepared to pay
interest on deposit is proof enough of his
intention to make use of it as he likes and earn
interest there from so as to not only enable him
to pay interest but also to earn profits for
himself. But, even if, the banker pays no
interest on the money deposited, he is only a
debtor and not bailee, as the customer has no
right whatsoever to claim identical coins or
notes deposited by him with the banker” [77].

Another set of cases in which the courts held
that when moneys are deposited in a bank, the
relationship that is constituted between the
banker and customer is one of the debtor and
creditor and not that of trustee and beneficiary,
are: (@) NMR Durai Swami Chettiar v.
Dindigul Urban Co-operative Bank Ltd.
[78],(b)Praneda Mohan Dass v. Central Bank
of India [79], (¢) SP Jain v Director of
Enforcement [80], etc.

The dictum laid down in all these cases
referred above is that the banker is entitled to
use the money without being called upon to
account for such user, his only liability being
to return the amount in accordance with the
terms agreed between him and the customer. It
is curious to note that the law, as stated in
those terms in the old and well-known
decision of the House of Lords in Folly v.
Hills [81] has never been questioned by any of
these subsequent decisions.

But bank is not required to make the payment
to the customer elsewhere from the branch in
which the account is maintained as though the
branches of a bank are agencies of one
principal. They are distinct, for the payment of
customer’s cheques [82]. In the Joachimson
case, it was ultimately held that it was
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necessarily a term of the contract between the
parties that the bank was not liable to pay the
customer the full amount of his balance until
he demanded payment from the bank at the
branch at which the current account is kept.
This is the authority for the proposition that
the credit balance on a current with a bank is
payable to the customer only at the branch
where the account is kept [83].

From this, it necessarily follows that the
cause of action, in case of refusal to pay, can
arise only at the concerned branch of the
bank and that the law governing the contract
between the banker and the customer will be
the law of the place where the branch at
which the deposit is payable is situated. This
rule is applicable irrespective of whether the
account is current or savings account [84]. It
is also immaterial if the deposit is made
through another branch of the bank or
through another bank. Moreover, the
demand to make the payment should be
made by the customer in accordance with the
provisions of Negotiable Instruments Act
and the banking practice. The same principle
is adopted by the Courts in (a) Clare & Co.
v. Dresdner Bank [85], (b) Agencia
Commercial International v. Banko National
Ultra Marino [86], (c) I.A. Industries v.
Punjab National Bank [87], (d) (Henry)
Prince v. Oriental Bank Corporation [88]
(e) Arab Bank Ltd. v Barclays Bank [89] etc.

In Delhi Cloth & General Mills Co. Ltd. v.
Harnam Singh [90]court observed—in
banking transactions, the following rules are
now settled: (i) the obligation of a bank to pay
the cheques of a customer rests primarily on
the branch at which he keeps his accounts and
the bank can rightly refuse to cash a cheque at
any other branch. (ii) a customer must make a
demand for payment at the branch where his
current account is kept, before he has a cause
of action against the bank. The rule is the same
whether the account is a current account or
whether it is a case of deposit.” English Courts
hold that the situs of the debt is at the place
where the current account is kept and where
the demand must be made.

Thus, it can be seen from the above
discussions that the law had, infact, fluctuated

between these four conceptions before it
ultimately settled on the last of them, i.e. the
debtor-creditor relation.

Lastly, the period of limitation of 3 years
applicable to ordinary debts is not applicable
to the money deposited in a bank. The period
of limitation will begin to run in case of a debt
as soon as it becomes due [91]. In the case of
deposit made with the bank, the period of
limitation starts from the time, the amount is
demanded by the customer from the bank [92].

CESSATION OF BANKER-
CUSTOMER RELATIONSHIP

The determination of whether the banker-
customer relationship is in existence at a
particular point of time has important legal
consequences for both parties to that
contractual relationship [93]. As duration is
not of the essence of the relationship, even a
single transaction can give rise to it [94]. It is
therefore important to determine the
conditions under which the banker-customer
relationship may be terminated. In practice, it
comes to an end | one or other of the following
ways; (i) by mutual agreement between the
parties, (ii) by unilateral action on the part of
one of other of the parties, and (iii) by
operation of law.

Termination  of  the  banker-customer
relationship by operation of law may occur in
the following ways, viz, (i) death of the
customer, (ii) mental incapacity of customer,
(iii) bankruptcy of the customer, (iv) winding
up of a company customer,(v) winding up of a
bank and (vi) outbreak of war. Since a detail
examination on this point is unnecessary as far
as our topic is concerned, it is avoided from
further discussion.

CONCLUSION

From the foregoing discussion, it is clear that,
for legal purposes, the receiving of deposits by
a bank from the public is regarded as a
borrowing by the bank. But as a debtor, the
bank is not like other commercial debtors; he
has certain privileges and is burdened with
contractual,  statutory and  customary
obligations. It is with reference to this peculiar
legal relationship that the behaviour of the
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bank in any particular case is scrutinized and
any deficiency in service is detected.
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