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31.01 SHORT TITLE

This Chapter shall be known and may be cited as the “Town Solar Energy Systems
Ordinance”, and/or as the “Town SES Ordinance”.

31.02 AUTHORIZING STATUTES

This Town SES Ordinance is authorized by Sections 66.0401 and 66.0403 of the Wiscensin
Statutes (2021-2022), for adoption by the Town of Randall (the “Town™). The Wisconsin
Legislature has enacted a regulatory statutory system for Solar Energy Systems, with the State of
Wisconsin Public Service Commission (the “PSC”) being the primary regulatory agency. The said
regulatory/statutory system, however, outlines and describes a role that may be played by local
municipal bodies, as described in Sections 66.0401 and 66.0403, copies of which are attached to
this Town SES Ordinance as Exhibit B, for convenient reference. This Town SES Ordinance is
adopted by the Town under and pursuant to the said authorizing provisions contained in Sections
66.0401 and 66.0403, Wis. Stats. (2021-2022). The phrase “Solar Energy System” is hereinafter
referred fo using such phrase, and/or as an “SES”, as may be appropriate.

31.03 APPLICABILITY

This Town SES Ordinance applies to Solar Energy Systems that have electric generative
equipment and related facilities designed for a nominal operation at a total and cumulative capacity
that IS LESS THAN 100 megawatts, per Section 196.491(1)(g) of the Wisconsin Statutes, a copy
of which is attached hereto, for convenient reference, as Exhibit C,

31.04 RELATION OF THIS ORDINANCE TO THE KENOSHA COUNTY
ORDINANCE: IN GENERAL

The County of Kenosha, Wisconsin has adopted a Solar Energy System ordinance, referred
to (by the County) as “Ordinance No. 6”, a copy of which is attached to this Town SES Ordinance
as Exhibit A, for convenient reference. The following provisions shall apply to the use of
Ordinance No. 6, as the Town may from time to time elect, on a case-by-case basis:

a) The adoption of the County of Kenosha Ordinance No. 6 (hereinafter referred to as
“Ordinance No. 6” and/or as the “County SES Ordinance”) by the Town in this
Town SES Ordinance shall not, and does not, create any obligation on the part of
the Town to enforce its provisions. Rather, the County SES Ordinance is adopted
by the Town, so that the Town may, from time to time, should the Town so elect,
apply one or more of the provisions of the County SES Ordinance, with respect to
the Application for an SES Permit then being considered by the Town.

b) Additionally, under the provisions of Section 66.0401(6)(b)(2), Wis. Stats, (2021-
2022), by virtue of both the County and the Town having their own SES
Ordinances, “the more restrictive terms of the 2 ordinances [shall] apply to the
town....”



d)

As noted in above Subsection (a) of this Section 31.04, however, there is no duty
or obligation created for the Town to enforce and/or apply the provisions of the
County SES Ordinance, except for such provisions of the County SES Ordinance
(if any at all) that the Town may expressly indicate are a part of the Town’s
consideration of an Application for an SES then before the Town. It shall be the
duty and obligation of the County of Kenosha, if it so elects, to enforce the County
SES Ordinance (and not the Town), except for the specific provisions of the County
SES Ordinances that the Town may, from time to time, elect to apply and enforce,
as stated above,

it shall be, and hereby is, a rebuttable presumption that the ordinance provisions (of
this Town SES Ordinance and any expressly-indicated provisions of the County
SES Ordinance) being applied and enforced by the Town in any Application
proceeding for an SES Permit shall be, and are, the “more restrictive terms”, as
cited in above Subsection (b),

Any future modifications and/or amendments of the Ordinance No. 6 that may be
made thereto by the County of Kenosha are not included in this Town SES
Ordinance, except as may be expressly adopted and enacted by the Town, Tn this
Town SES Ordinance, the County of Kenosha Ordinance No. 6 is hereinafter
referred to as the “County SES ordinance”.

31.05 ADOPTION BY REFERENCE, AND USE BY THE TOWN OF THE. COUNTY SES
ORDINANCE AND RELATED LAWS OF WISCONSIN

The “Ordinance No. 6” that has been adopted by the County of Kenosha, Wisconsin (the
“County SES Ordinance™), a copy of which is attached to this Town SES Ordinance as Exhibit A,
is incorporated by reference and made a part of this Town SES Ordinance, except:

a)

b)

The Nomenclature. All references to the County of Kenosha in the County SES
Ordinance shall be interpreted to be the Town of Randall, and all references in the
County SES Ordinance to any and all employees, departments, committees,
commissions, and/or agencies of the County of Kenosha shall be interpreted to be
the Town Board of the Town (except as the Town Board may, from time to time,
delegate to one or more of its own Town employees, departments, committees,
commissions, and/or agencies).

Case-By-Case Exceptions. The Town Board of the Town may, on a case-by-case
basis, (1) clarify one or more of the provisions of the County SES Ordinance, with
respect to its applicability to the Solar Energy System then before the Town, and/or
(i1) as a default procedure, expressly make applicable the portions of the County
SES Ordinance that the Town Board wishes to apply, as further described in above
Section 31.04.

Definitions. The definitions contained in the County SES Ordinance shall apply to
the Town SES Ordinance, except to the extent (i) defined in this Town SES



d)

f)

Ordinance, (it} clarified and/or excepted by the Town Board (as allowed above),
and/or (iti) the definitions contained in any relevant provisions of the laws of
Wisconsin that may control (including, but not limited to, Sections 66.0401,
66.0403, and 196.491 of the Wisconsin Statutes), in which case the controlling
provisions contained in laws of Wisconsin shall apply, as the same may be
applicable and/or used by the Town.

The Permit. The “Permit” for an SES System, as defined in Section 66,0403 of the
Wisconsin Statutes, shall also be deemed and interpreted as a “Conditional Use
Permit” in and under the provisions of this Town SES Ordinance, in the
deliberations and proceedings of the Town pertaining to an Application for a
Permit.

The Applicable Standards. All of the standards, considerations, and/or limitations
contained in (i) this Town SES Ordinance, and/or (ii) the provisions of the laws of
Wisconsin pertaining to SES Systems, and/or (iii) the laws of Wisconsin pertaining
to Conditional Use Permits, whichever is more stringent and/or restrictive, shall be
followed by the Town Board of the Town in its deliberations and proceedings
pertaining to an Application for a Permit, and/or any other matters before the Town
regarding a Solar Energy System.

The Zoning Districts. This Town SES Ordinance shall apply to all of the Zoning
Districts in the Town of Randall.

31.06 APPLICATION FOR A SOLAR ENERGY SYSTEM PERMIT

An applicant (the “Applicant”) for a Solar Energy System permit (the “Permit”) shall file
with the Town Clerk of the Town an application (the “Application”) for the Permit. The
Application shall be in writing, and contain the following information and documents:

a)

b)

Identity of the Principal Parties. The names, street/office address, email address,
and telephone numbers of (i) the Applicant, (ii) the owner(s) of the real property on
which the SES will be constructed, (iii) the persons and/or attorney(ies) who will
be representing the Applicant with respect to the Application for the Permit, and
(tv) the contractor(s) and/or engineer(s) that will be constructing the SES.

Detailed Description. Information and documents regarding the type, nature,
specifications, and location of the proposed SES. This shall include, but not be
limited to, (i) manufacturer specifications and drawings/photographs of the
proposed SES, (ii) drawings of the location of the proposed SES on the real property
that will be used for the construction project, (iii) the estimated total (and itemized)
cost for the SES Project, and (iv) the timing of the SES construction Project.

Town Application Form. The completion, signing, and submittal by the Applicant

of a form, in any format, that the Town may create and/or require and/or request of
the Applicants for such projects.



d) Additional Information. Such additional information and/or documents as the
Town may request of the Applicant and/or the Owner(s) of the said real property.
On a case by case basis, such additional information may include, but not be limited
to, the information and/or documents the County of Kenosha requires of its
applicants under the County SES Ordinance.

e) Application Fee. Payment of the Application fee (the “Fee”) established, from time
to time, by the Town, Additionally, as may also be determined and required from
time to time by the Town, on a case by base basis, the creation and submittal of a
Letter of Credit, for the benefit of the Town, from a financial institution and in an
amount approved by the Town, to cover 125% of the estimated costs that the Town
reasonably expects it will incur to review and consider the Application for the SES.

31.07 APPLICATION PROCEDURES

Sections 66.0401 and 66.0403 of the Wisconsin Statutes contains certain time frames and
time deadlines for the consideration, deliberations, hearings, and final determination of
Applications for a Permit. Those time frames and deadlines contained in Sections 66.0401 and
66.0403, attached hereto as Exhibit B (whether the copy attached as Exhibit B, and/or any future
amendments, modifications, and/or replacement laws regarding the same) shall be followed by the
Town Board with respect to Applications for a Permit filed with the Town. In that regard, in
keeping with the said Sections 66.0401. and 66.0403 of the Wisconsin Statutes, and reading them
together, the following provisions and procedures shall be followed by the Town when an
Application is filed with the Town for a Permit:

a) The Filing of the Application, The Application for a Permit shall be filed with the
Office of the Town Clerk, at the Town of Randall Town Hall, located at 34530
Bassett Road, Burlington, Wisconsin 53105, The date on which the Application is
actually received by the Town Clerk and/or other Town Staff, at the Town Clerk’s
Office, shall be deemed the official date of the Application (no matter what other
date may be inserted in the Application). Upon the request of the Town, the
Applicant shall also send the Application electronically, via an email, to the Town
Clerk.

b) The Completeness of the Application. Upon the filing of the Application, the Town
Board shail initially review the same, to determine if the Application is complete
in its form and content. The Town shall notify the Applicant of its determination
as to whether the Application is complete or incomplete.

) Incomplete Application. If the Town Board determines that the Application is not
complete, the Town shall notify the Applicant, in writing, of that determination,
and include in that notification an itemization of the reasons the Application was
determined to be incomplete. The Applicant may then supplement and/or refile the
Application, to make it a complete Application. There is no limit on the number of
times that the Applicant may take such curative steps to make the application




complete. If the Town Board fails to make a final determination as to the
completeness of the Application within forty-five (45) days after the date of the
filing of the Application (see Subsection (a) above), the Application shall be
considered to be complete.

d} A Complete Application. At such time that the Application is complete:

i) The Town shall notify the Applicant via email or other writing that the
Application is complete; and

(i)  The Town shall publish a Class I Notice, under Chapter 985 of the
Wisconsin Statutes, that an application for a permit for an SES has been
filed with the Town; and

(iif)  The Applicant shall, upon learning that the Application filed with the Town
is complete, send to all of the owners of parcels of land (i) adjoining the
parcel on which the SES will be located, and (if) within 500 feet of the parcel
on which the SES will be located (whether adjoining or not adjoining the
SES parcel) a written notice of the filing of the Application with the Town.
The Applicant shall provide to the Town an affidavit of the sending of this
notice.

31.08 REVIEW STANDARDS

The Town Board, in its deliberations and final determination as to whether to grant or deny
the Application for a Permit, and/or if granted, the terms and conditions of the granted Permit,
shall follow the legal standards that are described and outlined in (i) Section 60.61(4e) of the
Wisconsin Statutes (pertaining to a Conditional Use Permit), and (ii) Sections 66.0401 and 66.0403
of the Wisconsin Statutes (pertaining to Solar Energy Systems), and (iif) any other laws of the
State of Wisconsin that may apply to the said determination process. The stricter standards
contained in the foregoing cited laws shall apply to the Town’s determination process.

31.09 TOWN BOARD HEARINGS

The Town Board shall hold one or more hearings on the Application for the Permit. The
Town Board shall also involve the Town Plan Commiission in its proceedings, as the Town Board
may, from time to fime, elect. With respect to such a hearing(s), the following provisions shall

apply:

a) Notice to be Given by the Town. With at least a prior thirty (30) day written notice
(the “Hearing Notice™) given by the Town to the persons/entities described in below
subsection (b), the Town Board shall hold a public hearing (the “Public Hearing™)
on the Application for the Permit. [Special Note: This Public Hearing makes moot
the statutory right of the persons receiving the Hearing Notice described in below
Subsection (b}, to require such a Public Hearing, |




b) Persons/Entities to Receive the Hearing Notice. The Hearing Notice described in
above Subsection (a) shall be given by the Town, by regular U,S, Mail (with a
postmark date at feast 30 days prior to the Public Hearing), to all owners of land
adjoining the proposed location of the SES, as described above, and (i) the
Applicant, (ii} news media, and (iii) any other persons/entities requesting such a
notice from the Town.

c) Certain Specific Public Hearing Procedures.

(1) Follow PSC Rules. To the extent the same exist, the Town Board shall
follow the hearing procedures promulgated by the Public Service
Commission, pursvant to Section 196.378(4g)(c)(3), Wis. Stats. (2021-
2022} (and as may be updated or amended, from time to time, in the future).

(i)  The Record. A record of the Public Hearing shall be created and then kept
by the Town, including a tape recording of the Public Hearing, copies of all
documents {including the Application for the Permit) received by the Town
regarding the application for the Permit (whether at the Public Hearing or
otherwise), the decision of the Town Board on the Application for the
Permit, and a record in conformance with any rules promulgated by the
Public Service Commission for a record, under Section 196.378(4g)(¢c)(2),
Wis. Stats. (2021-2022) (and as may be updated or amended in the future).

(iii)  Applicant’s Right to Present Information at the Public Hearing. At the
Public Hearing, the Applicant shall be given an ample, but reasonable,
opportunity and amount of time to (i) present information and documents to
the Town Board, and (ii) to respond to any questions or stated
concerns/objections to the Application for a Permit that may be raised at the
Public Hearing,

31.10 THE TOWN BOARD DECISION

After the Public Hearing described in above Section 31.09, whether immediately after the
Public Hearing or at a subsequent Town Board meeting, the Town Board shall vote (by a roll call
vote) and make a decision {the “Decision”) on (1) whether to grant or deny the Application for the
Permit, and (i1} if granted, the terms and conditions to be made a part of the Permit so granted.
Pursuant to Section 66.0401(4)(c), Wis. Stats., the Decision shall be based on written findings of
fact that are supported in the Record of the Public Hearing. The Town Board may prepare such
written findings of fact either immediately after the conclusion of the Public Hearing, or thereafter,
in time for consideration and Decision by the Town Board at a subsequent meeting. (Unless
statutory time deadlines require otherwise, and/or the Town Board elects otherwise, the final
consideration and Decision by the Town Board shall occur at a subsequent meeting.)



31.11 THE TIMING OF THE TOWN BOARD’S DECISION

Under Section 66.0401(4)(d), Wis. Stats., the Town Board shall make a Decision on the
Application for the Permit within ninety (90) days after the date on which the Town notifies the
Applicant that the Application for the Permit is complete. This 90-day time period may be
extended by the Town Board, under the provisions of Section 66.0401(4)(e), Wis. Stats., but, per
that statute, such an extension shall not exceed an additional 90 days. If the Town Board fails to
make a Decision on the Application for the Permit within the 90-day time period and/or any
lawfully extended time period, then, under Section 66.0401(4)(d), the Application is automatically
deemed approved.

31.12 NO RESTRICTIONS ON OTHER LANDS

The Town shall not take any steps to impose any conditions or restrictions on the other
parcels of land located in the vicinity of the parcel of land on which the SES is proposed fo be
constructed. Such conditions/restrictions on other parcels of land are allowed, on a voluntary basis
for the Town, but not mandatorily required of the Town, under Section 66.0401(5)(b), Wis. Stats.
The Town is taking this position, even if the Applicant for the Permit requests such action by the
Town in the Application, given what the Town Board perceives as potential legal issues and related
litigation pertaining to the impositions of such conditions/restrictions on the said other lands.

31.13 RECORDING THE GRANTING OF THE PERMIT

If the Application is approved and a Permit granted/issued by the Town Board, then the
following further procedures shall be undertaken by the Town:

a) Notice of the Granting of the Permit. The Town shall prepare a written notice
(“Notice of Granted Permit”) having a format and content which makes it a
recordable document, of the granting of the Permit.

b) Content of Notice of Granted Permit. The Notice of Granted Permit shall contain
the name, address, legal description of the owner’s Property on which the SES will
be built, and such other information as Section 66.0401(6), Wis. Stats. (or other
applicable law) may require.

c) Recording of Notice of Granted Permit. The Notice of Granted Permit shall be
recorded by the Applicant, at the appropriate Office of the Register of Deeds, at the
Applicant’s cost and expense. Upon such recording, the Applicant shall file with
the Office of the Town Clerk a recorded copy of the said Notice of Granted Permit,

31.14 CURATIVE PROCEDURE

The Town has adopted this Town SES Ordinance after careful drafting and careful
consideration, in an attempt to honor and comply with all of the provisions of the Wisconsin
Statutes and case law that apply to the construction of an SES, If the Applicant, and/or any other
person, believes that (1) the Town’s actions, and/or (ii) the application of this Town SES Ordinance



is, in any manner, in conflict with the said laws of Wisconsin, the Applicant/other persons shall so
notify the Town, to give the Town the opportunity to consider the said objection, make a decision
regarding the same, and amend or alter the proceedings being followed by the Town, if the Town
so decides.

31.15 APPEAL

Any person aggrieved by a determination made by the Town Board with respect to its
decision in matters covered by this Town SES Ordinance may appeal the matter to (i) the Kenosha
County Circuit Court, under Section 66.0403(8), Wis. Stats.; and/or (ii) the State of Wisconsin
Public Service Commission, under Section 66.0401(5), Wis. Stats. [Special Note: The two
statutes cited above are presently in conflict, by their express terms, in that presently Section
66.0401(5) states that an appeal to the PSC is the sole appellate procedure, while Section
66.0403(8) indicates the appeal shall go to the Circuit Court. Both of the cited, which are attached
hereto as Exhibit C, statutes are from the 2021-2022 publication of the Wisconsin Statutes.] To
the extent allowed in the appellate proceedings, the prevailing party in the appeal shall be awarded
its reasonable costs and reasonable attorney fees incurred for the appeal, payable by the non-
prevailing party.

31.16 FINAL RESTORATION OF THE SES LOCATION

a) Within One Hundred Eighty (180) Days after the date on which the SES is no longer
being operated (whether by the original Applicant for the SES Permit and/ot by a
subsequent owner(s) of the SES) the then-existing record-title owner (the “Owner™)
of the real property (the “Property”) on which the SES is physically located shall
take steps, at the cost and expense of the Owner, to (i) remove the SES equipment
and structures from the Property, and (ii) return the physical condition of the
Property to its original physical condition (collectively, the “Restoration”),
provided however such Restoration shall not include any original landscaping,
forestation, and/or buildings or other structures on the Property.,

b) The date on which the SES is “no longer being operated” shall be defined as the
day immediately following a time period of 180 consecutive days in which the SES
existing on the Property is not managed, supervised, and monitored by an owner(s)
of the SES.,

c) If the Owner fails to timely complete the Restoration of the Property, the Town may
take such steps, as it may elect, to (i) pursue such relief and remedies as may be
available to it in law and/or in equity, in the Kenosha County Circuit Court systen,
and/or (ii) take such other steps as may be allowed under the laws of Wisconsin to
accomplish the Restoration, all at the cost and expense of the Owner. Such costs
and expenses payable by the Owner shall include not only the costs of Restoration
incurred by the Town, but also the actuai reasonable attorney fees and related
enforcement costs incurred by the Town, whether incurred prior to any litigation
being filed and/or after litigation is initiated. (The filing of such a legal action in
Kenosha County Circuit Court, however, is not a condition precedent for the
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obligation of the Owner to pay to the Town the costs and expenses described
above.)

31.17 GOVERNING LAW AND VENUE

This Ordinance shall be governed, controlled, construed, and interpreted by, and under, the
laws of the State of Wisconsin (without giving effect to any conflict of law provisions), Except as
may be otherwise provided in Scctions 66.0401 and/or 66.0403 of the Wisconsin Statutes, venue
for any legal action or proceeding arising under or pertaining to this Ordinance shall solely and
exclusively be Kenosha County Circuit Court in Kenosha County, Wisconsin.

The foregoing Ordinance was adopted at a regular meeting of the Town Board of the Town of

Randall, Kenosha County, Wisconsin, on  (Zgr / 77 , 2023,
7
TOWN OF RANDALL

By: %\é@a—/
Paula Soderman

Town Chairman

Attest: A
Callie Rucker
Town Clerk
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WHEREAS, Kenosha County proposes to amend Chapter 12 Kenosha Counly General Zoniny
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Systems ordinance compliant with Section 68.0401 & 86.0403 of the Wisconsin
State Statutes, and:
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and 58,504(2)(=) of the Wisconein State Statutes, the Kenosha County Board of Supervisors doss
heraby ordaln that Chapter 12 of the Munlcipat Code of Kenosha County entitled "Kenosha County
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following additions, deletions and amendments snd Is amended to read as set forth In the attached
Exhibit A, pertaining to text changes to Section 12.31.010, 12,31.020, 12.31,040, 12.35.010 and the
creation of 12.27.010,
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B

Solar Energy Systems (SES)

12.27.010 _ PURPOSE

The purpose of this Chapter is to adopt and incorporate the requirements and standards
of Wis. Stats., 86.0401 and 66,0403 to regulate Solar Energy Systems (hereinafter
referred to as “SES") for the production of electricity and/or converslon of energy for
uses on-site as well as those systems which produce electricity for off-site use and
distribution. The regulations of this chapter have been established to ensure SES are
sited, constructed, maintained, operated, and decommissioned in a manner that
maximizes utilization of Kenosha County’s solar energy resources, while also balancing
the need for clean renewable energy and protecting the public health, safety and welfare
of the community, :

(8)  SESequal to 100 MW or greater shall follow the requirements of the PSC and must
enter into a MOU with the County and the Town,

(b)  SESless than 100MW desigred to provide energy to off-site uses andfor export to
the wholesale or retail sale market, are considered a commercial use and are subject to
the conditional use permit process as described in Section 12.40 of this Ordinance.

(¢)  The Department will use the most recent industry accepted standards (U.S.
Department of Energy) as it relates to average single-famlly electrical usage, daily watt
hours formula, iocal peak sun hour numbers, or any other related standards for SES
determinations,

(d)  Kenosha County is not responsible to remove or force the temoval of any structures
or vegetation on adjacent properties that may exist at the time of installation or may be
constructed/installed in the future to block any portion of the SES.

(&) Al applications regulated by this chapter may be subject to additional conditions
and restrictions consistent with but no more restrictive than those in Wis, Stats,,
66.0401(1m). Where such conditions are considered and applied on a case-by-case basis;
as well as satlsfy one of the following: o

1. Serves to preserve or protect the public
health or safety,

2. Does not significantly increase the cost of the system or
significantly decrease its efficiency.

3, Allows for an alternative system of comparable cost and efficlency.

12.27.020 _DEFINITIONS

Battery Energy Storage Systems (BESS)- device that enables stored energy to be

EXHIBIT A
Page 4 of 20



raleased when users Nuewd it most,

Individual Use Solar Energy System - a solar energy system, on-grid or off-grid,
that generates electricity for the individual property owner with either building
mounted or ground mounted solar collectors that are an accessory use for
consumption to the principal use of the property not exceeding the capacity limits
of this ordinance.

Off-Grid Solar Energy System ~ solar energy system that is not connected to an
existing substation or elactric transmission infrastructure,

On-grid Solar Energy System - solar energy system that is connected to an
existing substation or electric transmission infrastructure

Operation and Maintenance (O&M) ~ a plan that details how the SES will be maintained
and operated in a manner that maximizes utilization of Kenosha County's solar energy
resources, while also balancing the need for clean renewable energy and protecting the
public heaith, safsty and welfare of the community.

Reflector or Reflector System — used in SES to concentrate sunlight onto the solar
structure.

Solar Collecior — as defined in State Statute 66.0403()): a device, structure or
part of a structure whose substantial purpose [s to transform solar energy into
thermal, mechanical, chemical or electricat energy.

Solar Farm — a solar energy system that generates electriclly to serve many
customers by wholesale or retail sale and not primarlly for consumption on the
property on which the system Is located and is on-grid. The main land use of the
property is to the solar energy system, requiring conditional use approval.

Solar Energy Systems (SES) — equipment that directly converts and then
transfors solar energy into usable forms of thermal or electrical energy. A solar
energy system is either for individual users or a commercial user who develops a
Solar Farm. A solar energy system includes solar collectors, frames, supports
and any mounting hardware, battery storage equipment, converters or invertors.

Operation and Maintenance (O&M) — a plan that details how the SES will he maintained
and operated In a manner that maximizes utilization of Kenosha County’s solar energy

resourcas, while also balancing the need for clean renewable energy and protecting the
public health, safety and welfare of the community.

12,27.030  ZOMING PERMIT REQUIRED

{(a)  An owner must obtain the County’s approval before constructing a SES or
expanding an existing or previously approved SES, and no SES may be instalied,
constructed, or expanded without a zonihg permit issued by the Department of Planning &
Development (hereinafter referred to as the "Department”) under Section 12.05.010 of this
Ordinance.

(b}  The owner must pay an application fee at the time the application for a SES Is filed
2
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with the Department,

(c)

A zoning permit Issued by the Department expires If construction of the SES is not

commenced within 18 months from the date of the permit

12.27.040 DISTRICTS

{a)

An Individual Use SEB may be located, as an accessory use, in all zoning

districts subject to the requirements, standards, and processes set forth in this Ordinance.

(b)

A Solar Farm ground-mounted SES may be located In the A-1, A-2, A-4, and -1

Districts as a conditional use, subject to the requirements set forth in Section 12.40 of this
Ordinance and this SES Ordinance.

12.27.050 _ APPLICATION REQUIREMENTS

(a)

Plan applications for an SES shall meet the requirements of Section 12.05-1(h)

of this Ordinance, contain the informatlon specified in Wis. Stat, § 66,0401 and § 66.0403
and be accompanied by to scale horizontal and vertical {elevation) drawings.

(b)
(c)

Provide the Manufacturer name, model number and total capacity.

Roof Mounted SES except flat roofs, he elevation drawing(s) must show the highest

finished slope of the solar collector and the slope of the finished roof surface on which it is
mounted.

()

Flat Roof Mounted SES, a drawing shall be submitted showing the following:

1. The distance to the roof edge and any parapets on the building and shall
identify the helght of the bullding on the street frontage side.

2. The proposed distance to property lines, right-of-way, and/or easement.

3, The highest finished helght of the solar collector as well as the finished
surface of the roof.

12.27.60 CONDITIONS REQUIRED FOR APPROVAL

(a)

(b)

Capacity:

1. Resldential Districts:
a. Less than 1 acre in area: capacity of the SES shall not exceed 7
kilowatts in rated capacity,
b. Equal to or greater than 1 acre, but less than 10 acres in area:

capacity of the SES shall not to exceed 15 kilowatts in rated capacity,
2. Agricultural, Commercial, Manufacturing, Institutional and Park-
Recreational Districts: capacity of the SES shall not exceed over 110% of the
electricity needs of the property. Property Owner shall furnish applicable data.

3. Solar Farm: capacity of the SES less than 100 MW,

Height: $ES must meet the following height requirements;
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1. Roof mou.ed SES shall not exceed the maxunum allowed height in any
zoning district, unless the system extends less than one foot from the surface
from which it is directly attached or if the roof pitch is 2/12 or less then the system
shall hot extend more than 6 feet.

2. Ground or pole mounted SES shall not exceed 15 feet in height when
oriented at maximum tilt.

(¢}  Setback(s):
1. Roof mounted SES In addition to the structure setback, the collector surface
and mounting devices shall not extend heyond the exterior perimeter of the
building on which the system is mounted or built.

2. Ground or pole mouinted SES Ground or pole mounted SES may not extend
into the required yard setbacks for the District when oriented at minimum design tilt,

~(d)  Location:
1. Shall not be located in the 100-year floodplain,

2. Shall not be located in a designated wetland.

(e) Coverage: Roof mounted SES, excluding bullding-integrated systems, shali plan
for adequate roof access for fire-fighting purposes to the south-facing or flat roof upon
which the panels are mounted.

(f) Grades: the area of the SES shall not be artificially elevated to bring fill as to
slevate the SES area higher than the existing grades of the property.

(9)  Visibility: SES shall be designed to blend into the architecture of the building to the
extent such provisions do not diminish solar production or increase costs, consistent with
Wis. Stats., 66.0401.

(h)  Reflectors, All SES using a reflector to enhance solar production shall minimize
reflected light from the reflector affecting adjacent or nearby properties. Measures to
minimize reflected light include selective placement of the system, screening on the
notth side of the solar collector, modifying the orientation of the system, reducing use of
the reflector system, or other remedies that limit reflected fight,

{i) Historic Buildings: SES on buildings within HO Historical Overlay District adopted
under this Ordinance or on locally designated historic buildings (exclusive of State or
Federal historic designation) must receive approval from the Advisory Historical
Preservation Cammission, consistent with the standards for SES on historically designated
buildings published by the U.S. Department of Interior.

) Other standards and codes; All commercial use SES shall be in compliance with
all applicable local, state and federal regulatory codes, including the State of Wisconsin
Uniform Bullding Code, as amended; and the National Electric Code, and if necessary the
Wisconsin State Plumbing Code; as amended.

1. All roof mounted and/or integrated SES shall only be permitted if it
determined the additional weight, Infrastructure, and/or modifications will not
4
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compromise the...ructural integrity of the building,

(k)  Wires: All electiical wires associated with a ground mounted solar energy system,
other than wires necessary to connact the solar energy system to the tower wiring, the
tower wiring to the disconnect Junction box, and the grounding wires, must be located
underground.

{) Noise: All converters and inverters shall be located away from adjacent residences.

(m)  Good Repair: An owner shall construct, operate, repair, maintain and replace solar
energy system facilities as needed to keep the solar energy system in good repair and
operating condition in a manner that protects the public health, safety, and welfare of the
communily,

() Utlity Notification: Al on-grid SES shall comply with the interconnection
requirements of the electric wility.

12.40 CONDITIONAL USE
138, Solar Farm in the A-1, A-2, A4, and |- Districts,

(@  Minimum lot size and frantage: 10 acres with 300 feet on a public street.

(b)  Minimum setbacks: as measured from the foundation of any assoclated system
huilding, the outer edge of battery storage system, convertor or invertor or from the solar
collector extended at full tiit parallel to the ground:

1. Strest yard - not less than 665 feet from the right-of-way of ail Federal, State,
and County Trunk highways and not less than 40 fest from the tight-of-way of sll
other roads

2. Side yard — not less than 50 feet from the property boundary lines of non-
participating landowners and 100 feet from any adjacent landowner dwelling unit.

3. Shore yard — not less than 75 feet

4. For adjoining participating landowners, the setback requirement may be
established pursuant to mutual agreement between Solar Farm Owner and
participating property owners.

(¢} Maximum height for solar collectors: 15 feet in height when orlented at maximum tilt,
(d)  Shall not be located within the 100-year floodplain.
(@)  Shall not be located within a designated wetland.

() Any bulldings associated with the Solar Farm shall meet the building requirements
specified in the underlying zoning district related to building size and height.

(@) Any Solar Farm that is on-grid shall comply with the Public Service Commission of
Wisconsin's Rule 119, Rules for Interconnecting Distributed Generation Facilities.

(h)  Agreement Exhibits: The following exhibits shall be submitted:
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1. Proposeu wite Plan: Exhibit A is the proposed pan for above-ground
facilities of the Solar Farm.,

2. Proposed Haul Route: Exhibit B is a map depicting proposed Selar Farm
equipment Haul Routes.

3. Construction Schedule: Exhibit C is the proposed Construction Schedule,
4, Vegetation Management Plan; Exhibit D is the Vegetation Management

Plan,
5. Drain Tile Management Plan: Exhibit E is the Drain Tile Management Plan.
8. Decommissioning Plan: Exhibit F is the Decommissioning Plan,

(i Archeology: Shall conduct an Archeological Site Assessment with review by the
Wisconsin State Historical Preservation Office.

{)] Fencing Other than the fencing directly surrounding the Solar Farm substation,
O&M and BESS the Solar Farm's perimeter fencing shall consist of “deer fencing” (wire
mesh), which can be described In greater detail as a six (6) to ten (10) foot in height
woveh wire partition with posts, Fences will be set within/inside property lines or rights-of-
way edges unless otherwise requested from the landowner.

1, Installed fencing shall be adequately maintained at al! times during the Solar
Farm operation. The depths of the fence posts shall be installed per prudent
enginaering practice based on the height of the fence and the type and slope of the
terrain, Impairments to either the woven wire or wooden posts shall be remedied
within two weeks of written notification from the Department. “Leaning” of the fence
shall not be allowed to exceed plus or minus 10 degrees of perpendicular, In the
event leaning or tilting of the fence does occur, it will be corrected back to
petpendicular within two weeks of receiving written notice on the issue.

(k)  Visual Considerations: The Solar Farm shall not be used for any type of
advertising. The Solar Farm may erect and maintain a single Solar Farm identification
sign subject to sign requirements of section 12.14. The Solar Farm shall be minimally
lighted s0 as not to disturb neighboring properties. Necessary lighting 1o provide safety
and security of facilities shall meet the lighting requirements of Chapter 12.18.8-1,
Municlpal Code of Kenosha County. Solar Farm Owner will provide the County with a
description of permanent Solar Farm lighting plans when available.

(I} Drain Tile: Solar Farm Qwner shall contract with an experienced and qualified
regional drain tile contractor to gather information concerning participating landowner
drain tile, avoid said tile where commercially reasonable, and mitigate the landowner and
hon-participating landowners' drainage issues where significant impact is expected as a
result of drain tile alteration. The Solar Farm Owner agrees fo discuss and address
identified drain tile concerns at the post-construction meeting to finalize remedies to
known drainage lssues on either participating or non-participating property. Solar Farm
Owner shall receive, investigate, and remedy draln tile issues due to the Solar Farm that
arise subsequent to the post-construction meeting pursuant to the Drain Tile Management
Plan attached hereto as Exhibit E. -

1. If drainage infrastructure or systems are damaged by the Solar Farm and
the result Is reduced drainage performance that adversely affects hon-participating
landowners, Solar Farm Owner shall restore the drainage infrastructure or system
to pre-existing condition or better in accordance with the Drain Tile Mahagement

6
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(m)

Plan attached as xhiblt E, Pre-existing condition shan mean the flow capacity
existing immediately prior to the Solar Farm commencing construction. If previous
flow capacity cannot be determined, Solar Farm Owner and landowners agree to
negotiate an adequate solution in good faith. Solar Farm Owner Is responsible for
all expenses related to repairs, restoration, relocations, reconfigurations and
replacements of drainage infrastructure and systems that are damaged by the
Solar Farm as provided in Exhibit E. The intent of this Section is to make
landowners whole where drainage infrastructure or systems are damaged by the
Solar Farm. For example, and without limitation due to enumeration, If damage to
dralnage infrastructure or systems is caused by the Solar Farm on a participating
property ("Solar Farm-related Damage”), and the Solar Farm-related Damage
causes damages to non-participating property owners upstream of the Solar Farm-
related Damage, including crop loss and/or blowout damage 1o the drain tile system
on the non-participating owner's property, Solar Farm Owner shall reasonably
compensate the non-participating owner for crop loss and for repairs to the non-
participating property owner's drain tlle system. Solar Farm Owner agrees to
cooperate with non-paiticipating landowners as outlined in Exhibit E that desire to
repair or replace drainage tlle affecting their properties to the extent that such work
does not interfere with the Solar Farm or its related facilities, Solar Farm Owner will
not unreasonably withhold approval for access to the Propery that lies outside of
any fenced solar collector area, to the extent participating property owners also
agree to such access.

2. For purposes of this agreement, participating landowner or property owner
shall mean a property owner who has signed a solar lease and easement
agreement, collection easement, or purchase option for the use of his of her
property for solar generation, construction access, and/or placement of facilities
associated with the Solar Farm. Non-participating landowner or property owner
shall mean a property owner who is not a participating landowner. A solar lease
and easement agreement does not include a good neighbor agreement.

Stormwater Management and Erosion Control: Solar Farm Owner shall ensure

compliance with Chapter 17, Municipal Code of Kenosha County, on stormwater
management and shall ensure that a plan for compliance with sald chapter is presented at
the pre-construction meeting. Solar Farm Owner will comply with stormwater and erosion
control requirements imposed by the Wisconsin Department of Natural Resources
(WDNR). ‘ , :

()

Ground cover and buffer areas: The following provisions shall be met related to the

clearing of existing vegetation and establishment of vegetated ground cover. Additional
requirements and standards may apply as required by the Department and/or Planning,
Development and Extension Education Commitiee (PDEEC),

1. Large-scale removal of mature trees on the site is discouraged. The
Department may set additional restrictions on tree clearing or require mitigation for
cleared trees, ‘

2, To the greatest extent possible, the topsoil shall not be removed during
development, unless part of a remediation effort.

3. Solls shall be planted and maintained for the duration of operatich in
perennial vegetation to prevent erosion, manage run off, and improve soil,
4, Seeds should inclide a mix of grasses and wildilowers (pollinator habitat),

exclusively native to the region of the solar Farm site that, which will result in a
7
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short stature pi..iie with a diversity of forbs or nuwering plants that bloom
throughout the growing season. Blooming shrubs may be used in buffer areas as
appropriate for visual screening.

5. Seed ‘mixes and maintenance practices shall be consistent with those
recommendations made by the Department and/or Wisconsin DNR.
6. The applicant shall submit a financlal guarantes in the form of a letter of

credit, cash deposit or bond in favor of the Community equal.to one hundred
twenty-five (125) percent of the cosls to meet the ground cover and buffer area
standard. The financial guarantee shall remain in effect unti) vegetation is 76%
astablished,

7. Solar Farm Owner shall contact every owner of residential property
immediately adjacent to solar collector and discuss in good faith a reasonable,
strategically-located visual buffer of plants that, upen mutual agreement, shall be
installed at Solar Farm Owner's expense prior to the completion of construction of
the Solar Farm. Where the Solar Farm Owner and the adjacent property owner are
unable to agree on the type of visual buffer and the adjacent property owner
makes a reguast in writing to Solar Farm Owner to provide a visual buffer, the
Solar Farm owner shall install a vegetative buffer on the Solar Farm site equal to
the length of the non-participating residence and designed to achieve at least 50%
opacity at ground level within 5 years, Proposals and plans for vegetative buffers
will be finalized in writing by the pre-construction meeting with the Department.

8. Solar Farm Owner shall submit a vegetative buffer plan for a visual barrier
along all roadways subject to approval by the Department

(o) Road Use: The Solar Farm Owner and its successors, assigns, contractors,
agents and representatives may use public roads as part of the construction, operation,
maintenance and repalr of the Solar Farm. The Solar Farm Owner acknowledge that in
connection with construction, operation and maintenance of electric collection lines,
communioations cables and other equipment, that Solar Farm facilities may cross road
lights-of-way and/or drainage systems, The Solar Farm Owner agrees that it shall seek
and obtain all permits typically required of others, such as driveway permits and rights-of-
way crossing permits. It is agreed that all road rights-of-way crossing shall be by
underground borings perpendicular to the right-of-way, plus or minus 30 degrees. All
underground borings shall commence and terminate outside of the road right-of-way.

1. The Solar Farm Owner further agrees that the construction process may
cause wear, tear, and damage to the roads identified to be used, including the Haul
Roads. The Solar Farm Owner agrees, in lleu of seeking repair, restoration, or
reconstruction of thess roads following the completion of the Solar Farm’s
construction, that the Solar Farm Owner shall provide the County compensation in
the form of a lump sum payment in an amount to be determined by Solar Farm
Owner's qualified third party engineer, based on pre-construction and post-
construction road condition analysis's following general Industry best practices, for
the repair of reconstruction of the impacted roads. Pre-construction and post-
construction analysis shall include review of the surface and subsurface of the
road. The Solar Farm Owner's qualified third-party engineer shall be selected from
a list of Kenosha County certified engineeting consuftants. The County shall
provide the list of County cettified englneering consultants at the request of the
Solar Farm Owner. If the County elects to forego the lump sum payment, the Solar
Farm Owner agree they may also utilize a contractor chosen and managed by the
developer to complete necessary road repairs. All road repairs shall be inspected
8
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and approved by «ne County supsrintendent to ensure that the repair meets County
standards. The extent of such repalr will be negotiated at the post-construction
meeting and will be based on the road condition analysis of the third-party
engineer. The County shall relieve the Solar Farm Owner of any other repair or
reconstruction obligations or responsibilities upon receipt of such payment. The
County shall determine, at its sole discration, how to utilize those funds for the
repair of the impacted roads after thelr use for construction traffic for the Solar
Farm ends. The Solar Farm Qwner shali negotiate in good faith a similar road use
provision related to decommissioning, expansion or repowering of the Solar Farm.

2. Throughout the construction of the Solar Farm, the Solar Farm Owner shall
work cooperatively to maintain public road Infrastructure In a safe condition for
passage by the public. During the ongoing constriction of the Solar Farm, Solar
Farm Owner, at its expense, shall repair any significant damage that jeopardizes
the safety of the travelling pubiic. The County superintendent shall continuously
monitor County roads and shall notify the Solar Farm Owner of damages that
presents safety concems to the travelling public and shall require the Solar Farm
Owner to carry out the necessary repair to mitigate the unsafe road condition. In
the event a unsafe road condition exists that presents a safety hazard to the public
use of the road and is not promptly repaired by Solar Farm Owner within one week
after receipt of notice of the unsafe condition, the County may make emergency
road repairs, or order emergency road repairs to be performed by qualified
contractors, and Selar Farm Owner will promptly reimburse the County for
reasonable emergency road repairs.

3. Solar Farm Owner shall be responsible for addressing applicable road use
issues with other entitles to the extent they have Jurisdiction over roads to be used
for the Solar Farm,

(p)  Foundations: A qualified engineer shall certify, by sealed stamped and signed
plans that the foundation and desigh of the solar panels racking and support is within
accepted professional standards, given local soil and climate conditions,

(4)  Power and communication lines: Power and communication fines runhing between
banks of solar panels and to nearby electric substations or interconnections with buildings
shall be burled underground. Exemptions may be granted by the Department in
instances whero shallow bedrock, water courses, or other elements of the natural
landscape interfere with the abllity o bury lines, or distance makes undergrounding
Infeasible, at the discretion of the Depariment as shown by adequate soll borings.

(") Agricultural Protection: Commercial use SES must comply with site assessment
or soll ldentification standards that are intended to protect agticultural soils.

{8)  Aviation Protection: For Solar Farms located within 1 ,000 feet of an airport or within
approach zones of an airport or landing strip, the applicant must complete and provide the
results of the Solar Glare Hazard Analysis Tool (SGHAT) for the Airport Traffic Control
Tower cab and final approach paths, consistent with the Interim Policy, FAA Review of
Solar Energy Solar Farms on Federally Obligated Airports, or most recent version
adopted by the FAA
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(t) Decommissionii.,. Solar Farm Owner shall implemen the Decormmissioning Plan
attached as Exhibit F to this Agreement upon permanent cessation of the commercial
operation of the Solar Farm. For the purposes of this Agreement, permanent cessation of
the commercial operation of the solar Farm shall mean that the entire Solar Farm has
ceased commarcial operation for a consecutive period of twelve (12) months for reasons
other than a force majeure event. The Solar Farm shall be deemed to be in commercial
operation if the Solar Farm is under active construction activities inciuding but not limited
to consirustion activities in connection with Solar Farm-wide replacements or upgrades.

1. The Solar Farm Owner acknowladge that the Decommissioning Plan shall
be submitted that includes a detailed Decommissioning Cost Analysis and will

provide such a plan to the County when the analysis is available. The Solar Farm
Owner agrees that the Decommissioning Plan shall require Solar Farm Owner to,

at & minimum:
2. Notify the Department when permanent cessation has been determined.
-3 Remove, at lts expense, all Solar Farm components including but not limited

to solar collectors and associated facllities to a depth of 4 feet and properly
dismantle all components that shall be disposed of at a licensed solid waste
disposal facility and/or otherwise In a manner consistent with federal, state, and
local regulations;

4. Restore the land to a condition reasonably similar to pre-existing conditions,
including de-compacting areas where solar Farm access roads were installed and
any other areas of substantial soil compaction. The Solar Farm's Access Roads
can remain in place if requested by the property owner,

5. Prior to the issuance of a zoning permit, the Solar Farm owner shali post a
commercially reasonable financial assurance (bond, letter of credit) in the amount
of the difference betwesn the reasonably estimated costs of decommissioning the
Sofar Farm and the reasonably estimated salvage value of the Solar Farm
improvements, as determined by a qualified engineer. The costs of this
determination are to be paid by the Solar Farm Owner. The need for and amount of
the financial assurance shall be reviewed by a qualified engineer, and if applicable,
updated approximately every § years.

8. All solar equipment shall be decommissioned and disposed of in accordance
with State, Federal and local regulations.

(u)  Replacement of Lost Property Tax Revenue: Properties hosting qualifying utility
generating faclities under Chapter 76 Wis. Stats. and approved by the PSCW are
removed from the local property tax roil. Solar Farm Owner will establish a program (the
“ ost Revenue Program”) to reimburse the local school districts for lost revenue following
completion of the Solar Farm, when the specific, qualified utility properties are identified.
The Lost Revenue Program will calculate the amount of lost revenue based on local tax
rates for the land at the time the Solar Farm is placed in service, Payment amount for
each taxing authorlty will be increased annually by Two Percent (2%). Solar Farm Owner
will execute the Lost Revenue Praogram only to the extent the amount promised is
recoverable by the Solar Farm Owner through approval by the PSCW of rates under Wis.
Stat. 196.20. The Solar Farm Owner's obligation to make such payments shall be
suspended If the State adopts or implements a new mechanism to replace the Utility Aid
Shared Revenue payments, 1o the extent that the new payment system provides
payments equal or greater than the payments provided herein. In such case of

10
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suspension of paymenie, the Solar Farm Owner's payment ovligations as sef forth herein
will only be reinstated if such hew payment system is eliminated by the Legislature.

(v)  Insurance

1. For Individual Use Solar Energy Systems

a.

Owner
1) At all times during construction and operation owner shall
maintain a current llability policy covering bodily injury and property
damage in the form of a homeawners or other applicable policy
providing liabllity coverage as approved by Kenosha County
a With the exception of homeowners coverage shall
include;
1 Commercial General Liability - $1,000,000 per
occurrence; $2,000,000 general aggregate; $1,000,000
personal and advertising injury; $2,000,000 products-
completed operations aggregate; $10,000 medical
expense
2 Coverage shall list Kenosha County as Additional
insured
3 Coverage shall be primary and non-contributory
to the Insurance of Kenosha County
4 Coverage shall provide a Waiver of Subrogation
in favor of Kenosha County
Contractor
1) At all times during construction and/or maintenance contractor
and any subcontractor shall maintain insurance policies with the
following listed minimum insurance coverages and minimum limits of
liabllity from insurers licensed to do business in the State of
Wisconsin and having at least an A.M. Rest rating of A-
2) Commercial General Liability - $1,000,000 per occurrence;
$2,000,000 general aggregate (on a per project basis); $1,000,000
personal and advertising injury; $2,000,000 products-completed
operations aggregate; $10,000 medical expense
a  Coverage shali list the Owner and Kenosha County as
Additional Insureds
b Coverage shall be primary and non-contributory to the
insurance of Owner and Kenosha County

c Coverage shall provide a Waiver of Subrogation in favor
of Owner and Kenosha County
d The products-completed operations coverage shall be

maintained for the combined period of the limitation and
repose statutes of the State of Wisconsin
e Palicies may not contain any residential exclusions or
limitations on height of work

3) Autornobile Liability - $1,000,000 Combined Single Limit
a Coverage shall list the Owner and Kenosha County as
Additional Insureds 11
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4) Workers Compensation & Employwrs Liability — Workars
Compensation as required by the State of Wisconsin Statute.
$1,0000,000 employers liability for each bodily injury by accident,
bodlly injury by disease and annual aggregate
a Coverage shall provide a Waiver of Subrogation in favor
of Owner and Kenosha County
5} Umbrella/Excess Liability - $5,000,000 each occurrence;
$5,000,000 annual aggregate; $6,000,000 completed operations
aggregate
a The policy shall follow form to the Employers Liability,
Commercial General Liability and Commercial Auto Liability
policies
6) Pollution Liability — $1,000,000 per claim and $1,000,000
annual aggregate
a Coverage shall list the Owner and Kenosha County as
Additional Insureds
7 Professional Liability - If architectural or englrieering setvices
are being performed by Contractor or Subcontractor coverage shall
include limits of at least $1,000,000 per ciaim and $1,000,000 annual
aggregate
8) Unmanned Aircraf/Drone Liability — If drone Is used with
respect to construction and/or maintenance of the system coverage
shall include a limit of at least $1,000,000
2. For Solar Farms
a. Owner
1 At all times during construction and operation owner shall
malntain Commercial General Liability - $1,000,000 per occurrence;
$2,000,000 general aggregate; $1,000,000 personal and advertising
injury; $2,000,000 products-completed operations aggregate; $10,000
medical expense
2) Coverage shall fist Kenosha County as Addltional Insured
3) Coverage shall be primary and non-contributory to the
insurance of Kenosha County
4)  Coverage shall provide a Waiver of Subrogation in favor of
Kenhosha County
b. Umbrella/Excess Liability - $1,000,000 each occurrence; $1,000,000
annual aggregate; $1,000,000 completed operations aggregate
1) The policy shall follow form to the Commercial General Liability

policy
3, Contractor
a. At all times during construction and/or maintenance contractor and

any subcontractor shall maintain insurance policies with the following listed
minimum Insurance coverages and minimum limits of liabllity from insurers
licensed to do business in the State of Wisconsin and having at least an
AM. Best rating of A-
1) Commercial General Liability - $1,000,000 per occurrence,
$2.000,000 general aggregate (on a per project basis), $1 000,000
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personal and advertising injury; $2,000,0u00 products-completed
operations aggregate; $10,000 medical expense
a Coverage shall list the Owner and Kenosha County as
Additional Insureds
b Coverage shall be ptimary and non-contributory to the
insurance of Owner and Kenosha County

¢ Coverage shall provide a Waiver of Subrogation in favor

of Owner and Kenaosha County
d The products-completed operations coverage shall be
maintained for the combined period of the limitation and
repose statutes of the State of Wisconsin
2) Automobile Liability - $1 ;000,000 Combined Single Limit
a Caverage shall list the Owner and Kenosha County as
Additional Insureds
3) Workers Compensation & Employers Liability ~ Workers
Compensation as required by the State of Wisconsin Statute.
$1,0000,000 employers liability for each bodily injury by accident,
bodily injury by disease and annual aggregate

a Coverage shall provide a Walver of Subrogation in favor

of Owner and Kenosha County
4) Umbrella/Excess Liability - $10,000,000 each oceurrence;
$10,000,000 annual aggregate; $10,000,000 completed operations
aggregate
a The policy shall follow form to the Employers Liability,
Commercial General Liability and Commeraial Auto Liability
policies
B) Pollution Liability — $2,000,000 per claim and $2,000,000
annual aggregate
a Coverage shall list the Owner and Kenosha County as
Additional Insureds
8) Professional Liability - If architectural or engineering services
are being performed by Contractor or Subcontractor coverage shall
include fimits of at least $2,000,000 per claim and $2,000,000 annual
aggregate
7} Unmanned Aircraft/Drone Liability - If drone is used with
respact to construction and/or maintenance of the system coverage
shall include a limit of at least $1,000,000

{(w)  Limitations upon authority: The Department review and action in the matter shall be
subject to the limitations Imposed by 66,0401, Wis. Stats, In the event the applicant
believes the County has exceeded its authority in this regard, the applicant shall notify the

application, on a case-by-case basis if, and only to the extent, such madification s
necessary to ensure that applicable laws are followed. This section is intended to allow
case-by-case consideration of the standards of § 66.0401(1 m}, Wis. Stats., as needed,

13

EXHIBIT A

Page 16 of 20



| — -

foe-Striloihrough = Text Removed

Lﬁ‘zﬁ.ﬁmu yngariing = New Text

12.31.010  A-1 agricuitural preservation district,
(d)y Conditional Uses (see also section 12.40,080) (8/6/02}.

1. Air strips, landing fields and hangars for personal or agricuttural related uses

2.

Community living arrangements having 9 but not more than 15 persons and in

conformance with all state statutory requitements

3,

4.

5.

Congcrete and asphalt batch plants temporarily located on a parcel
Event Barns

Gas and electric utility uses not requiring auihorization under Wisconsin

Statutes, section 196.491(3)

B.
7.
8.

9.

Housing for farm laborers or caretakers
Housing for seasonal or migratory farm workers
Kennels (Commercial or noncormmercial)

A second single-family farm related residential dweliing

10, Large wind energy system

14._Solar Farm

£
I

S
LY
e

&

A"

&

i

|

|

Storage of recreational vehicles, boats or snowmobiles

Utility substation

=

Bed and breakfast establishments (8/2/94)
Riding stables and indoor riding arenas {public)

Borrow pits (temporary); stockpifing or filling of clean fill materials

12.31.020  A-2 generai agricultural district.

(d) Conditional Uses (see also section 12.40.080) (8/6/02)

1. Air strips, landing fields and hangars for personal or agricultural related uses

EXHIBIT A
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2. Assemblies over 5000 or more individuals

3. Community living arrangements having 9 but not more than 15 persons and in
conformance with alf state statutory requirements

4. Concrete and asphait batch plant temporarily located on a parcel
5. Event Barns

8. Housing for farm laborers or caretakers

7. Kennels {commercial ot noncommerciaf)

8. Large wind energy system

9. Storage of recreational vehicles, boats and srnowmobiles

10.  Utility substations

11. Bed and breakfast establishments (8/9/94)

12, Borrow plts (temporary); stockpliing or filling of clean filt materials
13. Riding stables and indoor riding arenas (public)

14. Solar Farm

12.31.040 A-4 agricultural Jand holding district.
(d) Conditfona{ Uses (see also section 12,40, 080),

1. Air strips, landing flelds and hangars for personal or agriculturat rélated uses

2. _Bed and breakfast estaplishmenta (8/9/94)

2. Borrow pits (lemporary) stockplling or filling of clean filt materials ( 8/6/02)

24. Community living arrangements having 9 but not more than 15 persons and in
conformance with all state statutory requirements

#8. Concrete and asphait batch plants temporarily located on a parcel

EXHIBIT A
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48, Gas and electric utllity uses not requiring authorization under Wisconsin
Statutes, section 196.491(3)

57. Housing for farm laborers or caretakers (8/6/02)
88. Housing for seasonal or migratory farm workers

-

0. Large wind energy systems

740. A-sSecond single-family farm related residential dwelling

11, Solar Farm

212, Storage of recreational vehicles, boats or snowmoblies

918, Utility substation

40~ L-arge-wWind-BReIgY-SYBIerRS

1 Bad-and-breakfast establishmente-(8/0/)4)
4~&-~—¥8<~)rreéw_p'itex.{-temp@ra{ey};;st@ekpiH—hg—c—}r—ﬂiii—ﬁg—efwa!aamkﬁll—maierialerealﬁ/%}

4314, Riding stables and indoor arenas (public) (8/6/02)

12.36.010 [-1 institutional district,
(d) Conditional Uses (see also section 12.40.080) (8/6/02).

1. Airport, heliport pads, aircraft hangars for storage and equipment maintenance,
aircraft sales and service.

2. Bus terminals

3. Cemeterles

4. Large wind energy system

5. Penal, reform, disciplinary and mental institutions
6. Power and heat generating plants

7. Railroad depots

EXHIBIT A
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8. Solar Farm

80, School auditoriums, gymnasiums and stadlums

810, Utility substations

4811. Water storage tanks and towers and radio and television transimitting and
receiving towers, microwave relay stations

EXHIBIT A
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66.0316 MUNICIPAL LAW

(4) DuTEs oF couNcH.. The council shall conduct an analysis
of governmental services provided by the political subdivision
with which the council is affiliated. In conducting such an anaiy-
sis, the council shall do all of the following;:

{a) Establish specific benchmarks for performance, including
goals related to intergovernmental cooperation to provide govern-
mental services.

(b) Conduct research and establish new methods to promote
efficiency in the delivery of governmental services.

(c) Identify and recommend collaborative agreements (o be
developed with other political subdivisions to deliver governmen-
tal services.

(5) DaTA COLLECTION AND ANALYSIS. (a) A council may con-
duct an analysis of a governmental service provided by the politi-
cal subdivision with which the council is affiliated on its own or
after receiving any of the following:

. A written suggestion regarding delegating a governmental
service to a private person,

2. A written complaint that a governmental service provided
by the political subdivision is competing with the same or a similar
service provided by a private person.

3. A written suggestion by a political subdivision employec
or political subdivision employee labor organization (o review a
governmental service delegated (o a private person.

(b) After receiving a suggestion or complaint under par, (a), the
council shall meet to decide whether an analysis of the govern-
mentai service indicated in the suggestion or complaint is neces-
sary. The council may hold hearings, conduct inquiries, and
gather data to make its decision. If the council decides to analyze
a governmental service under this paragraph, the council shall do
all of the following;

1. Determine the costs of providing the governmental service,
including the cost of personnel and capital assets used in provid-
ing the service.

2. Determine how often and (o what extent the governmental
service is provided and the quality of the governmental service
provided.

3. Make a cost—benefit determination based on the findings
under subds, 1, and 2.

4. Determine whether a private person can provide the gov-
ernmental service at a cost savings (o the political subdivision pro-
viding the service and at a quality at least equal to the quality of
the service provided by the political subdivision.

5. If the council decides that a governmental service is not
suitable for delegating to a private person, determine whether the
governmental service should be retained in its present form, modi-
fied, or eliminated.

{(c) After completing an analysis under par. (b}, the council
shatl make a recommendation to the political subdivision provid-
ing the governmental service analyzed under par, (b) and publish
the council’s recommendation, The recommendation shall spec-
ity the recommendation’s impact on the political subdivision and
the political subdivision’s employees.

(6) TrRAINING AND ASSISTANCE. The board of regents of the
University of Wisconsin System shall direct the extension to assist
councils created under this section in performing their duties
under subs. (4) and (5), The board of regents shall ensure that
council members are trained in how to do all of the following:

(a) Conduct an analysis of a governmental service,

(b) Determine ways (o improve the efficiency of delivering a
governmental service,

(c) Establish, quantify, and monitor performance standards,

(d) Prepare the reports required under sub, (7) (u) and (b).

(7) Rerorys. (a) On or before June 30, 2002, each council
shall submit a report to the department describing the council’s
activities.

Updated 21--22 Wis. Stats. 44

(b)Y On or befare June 30, 2003, cach council shall submit a
firal report to the department describing the council’s activities
and recommendations and the extent to which ils recommenda-
tions have been adopted by the political subdivision with which
the council is affiliated. A reporl submitled under this paragraph
shail provide a detailed explanation of alt aralyses conducted
under subs. (4) and (3).

{c) On orbefore July 31, 2003, the department shall submit a
report concerning the activities and recommendations described
in the reports submitted under pars. (a) and (b) to the legislature
under s. 13.172 (2) and Lo the governor. The department’s report
shall describe ways to implement such recommendations state-
wide,

History: 2001 a. 16,

66.0317 Cooperation region. (1) Dormutions. In this sec-
tion:

(a) “Cooperation region” means 4 federal standard metropoli-
tan statistical area, For purposes of this section, if only a part of
a county is located in a federal standard metrapolitan statistical
area the entire county is considered to be located in the federal
standard metropolitan statistical area.

(b) “Governmental service” has the meaning given in s.
660316 (1} (e).

(d) “Municipality” means any city, village, or town,

(2) AREA CODFERATION COMPACTS. (a) 1. Except as provided
in subd. 3., beginning in 2003, a municipality shall enter into an
area cooperalion compact with at least 2 municipalities or coun-
ties located in the same cooperation region as the municipality, or
with any combination of at least 2 such entities, to perforn: at least
2 governmenlal services.

3. A municipality that is not adjacent to at least 2 ather munic-
ipalities located in the same cooperation region as the municipal-
ity may enter into a cooperation compact with any adjacent
municipality or with the county in which the municipality is
located to perforn: the number of governmental services as speci-
fied under subd. 1.

(b)Y An area cooperation compact shall provide a plan for any
municipalities or counties that enter into the compact to collabo-
rate to provide governmental services. The compact shall provide
benchmarks 1o measure the plan’s progress and provide oulcome-
based performance measures to evaluate the plan’s success.
Municipalities and counties that enter into the compact shall strue-
ture the compact in a way that results in significant tax savings to
taxpayers within those municipalities and counties,

History: 2001 a. 16, 106; 2005 a. 164; 2021 a, 238,

SUBCHAPTER 1V
REGULATION

66.0401 Regulation relating to selar and wind energy
systems. (1e)} DervTions. In this section:

(a) “Application for approval” means an application for
approval of a wind energy system under rules promulgated by the
commission under s, 196,378 {(4g) (¢) 1.

{b) “Commission” means the public service commission.

(c) “Political subdivision” means a city, village, town, or
county.

(d) “Wind energy system” has the meaning given in s, 66,0403
(1) (m).

(1m) AUTHORITY TO RESTRICT SYSTEMS LIWITED. No political
subdivision may place any restriction, either directly or in effect,
on the installation or use of a wind energy system that is more
restrictive than the rules promulgated by the conumission uader s.
196,378 (dg) (b). No political subdivision may place any restric-
tion, either directly or in effect, on the installation or use of a solar
energy system, as defined in 8. 13.48 (2) ¢h) 1. g., or a wind energy
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system, unless the restriction satisfies one of the following condi-
lions:

(a) Serves to preserve or protect the public health or safety.

(b) Does not significantly increase the cost of the system or sig-
nificantly decrease its efficiency.

{c) Allows for an alternative system of coinparable cost and
efficiency.

(2) AUTHORITY TO REQUIRE TRIMMING OF RLOCKING VEGETA-
TION, Subject (o sub, (6) (a), a political subdivision may enact an
ordinance relating to the trimuming of vegetation that biocks solar
enetgy, as defined ins. 66.0403 (13 (k}, from a collector surface,
as defined under s, 700,41 (2) (b), or that blocks wind from a wind
energy system. The ordinance may include a designation of
responsibility for the costs of the (timming. The ordinance may
not require the trimming of vegetation that was planted by the
owner or occupant of the property on which the vegetation is
located before the installation of the solar or wind energy system.

{3) TesTING ACTIVITIES. A political subdivision may not pro-
hibit or restrict any person from conducting testing aclivities 1o
determine the suitability of a site for the placement of » wind
energy system. A political subdivision objecting to such testing
may petition the commission to impose reasonable restrictions on
the testing activity,

(4) Locar PROCEDURE. {a) 1. Subject to subd. 2., a political
subdivision thal receives an application for approval shall deter-
mine whether it is complete and, no later than 45 days after the
application is filed, notify the applicant about the determination,
As soon as possible after receiving the application for approval,
the political subdivision shall publish a class 1 notice, under ch,
985, stating that an application for approval has been filed with the
political subdivision. If the political subdivision determines that
the application is incomplete, the notice shall state the reason for
the determination. An applicant may supplement and refile an
application that the political subdivision has defermined to be
incomplete. There is ne limit an the number of times that an appli-
cant may refile an application for approval. If the political subdi-
vision fails to determine whether an application for approval is
complete within 45 days after the application is filed, the applica-
tion shall be considered o be complete.

2. If a political subdivision that receives an application for
approval under subd, 1. does not have in effect an ordinance
described under par. {g), the 45-day time period for determining
whether an application is complete, as described in subd. 1., does
not begin until the first day of the 4th month beginning after the
political subdivision reccives the application. A pofitical subdivi-
sion may notify an applicant at any time, after receipt of the appli-
cation and before the first day of the 4th month after its receipt,
that it does not intend to enact an ordinance described under par,
{z).

3. On the same day that an applicant makes an application for
approval under subd. 1. for a wind energy system, the applicant
shall mail or deliver written notice of the application to the owners
of land adjoining the site of the wind energy system.

4, A political subdivision may not consider an applicant’s
minor modification to the application to constitute a new applica-
tion for the purposes of this subsection,

{b) A political subdivision shall make a record of its decision
making on an application for approval, including a recording of
any public hearing, copies of documents submitted at any public
hearing, and copies of any other documents provided to the politi-
cal subdivision in connection with the application for approval.
The political snbdivision’s record shall conform to the commis-
sion’s rules promulgated under s. 196.378 {4g) {c) 2.

(c) A political subdivision shall base its decision en an applica-
tion for approval on written findings of fact that are supported by
the evidence in the record under par. (b). A political subdivision's
proceduse for reviewing the application for approval shall con-
form to the commission's rules promulgated under s. 196.378 (dg)
(c) 3.

MUNICIPAL LAW 66,0401

(d) Except as provided in par. {e}, a political subdivision shall
approve or disapprove an application for approval no later than 90
days after the day on which it notifies the applicant that the appli-
cation for approval is complete. If a political subdivision fails to
act within the 90 days, or within any extended time period estab-
lished under par. (e}, the application is considered approved.

(e) A political subdivision may extend the time pericd in par,
(dy if, within that 90~day period, the political subdivision autho-
rizes the extension in writing. Any combination of the following
extensions may be granted, except that the total amount of time for
all extensions granfed under this paragraph may not exceed 90
days:

1. An extension of up to 45 days if the political subdivision
needs additional information to determine whether to approve or
deny the application for approval.

2. An exlension of up to 90 days if the applicant makes a mate-
rial modification to the application for approval.

3. Anextension of up to 90 days for other good cause speci-
fied in writing by the political subdivision,

{f) 1. Except as provided in subd. 2., a political subdivision
may not deny or impose a restriction on an application for
approval unless the political subdivision enacts an ordinanee that
is no more restrictive than the rules the commission promulgates
under s. 196.378 (4g) (b).

2. A polilical subdivision may deny an application for
approval if the proposed site of the wind energy system is in an
area primarily designated for future residential or commereial
development, as shown in a4 mep that is adopted, as part of & com-
prehensive plan, under s. 66,1001 (2) (k) and (f), before June 2,
2009, or as shown in such maps after December 31, 2015, as part
of a comprehensive plan that is updated as required under s,
66.1001 (2) (). This subdivision applies to a wind energy system
that has a nominal capacity of at least one megawatt,

{g) A political subdivision that chooses to regulate wind
energy systems shall enact an ordinance, subject to sub. {6) (b),
that is no more restrictive than the applicable standards estab-
lished by the commission in rules promulgated under s. §96.378
(dg).

(B) PUBLiC SERVICE COMMISSION REVIEW. {a) A decision of a
political suhdivision to determine that an application is incom-
plete under sub. (4} (a) 1., or to approve, disapprove, or impose a
restriction upon a wind energy system, or an action of a political
subdivision to enforce a restriction on a wind energy system, may
be appealed only as provided in this subsection.

{b) 1. Any aggrieved person seeking to appeal a decision or
enforcement action specified in par. (a) may begin the political
subdivision’s administrative review process, If the person is stitl
aggrieved after the administrative review is completed, the person
may fife an appeal with the commission. No appeal 1o the com-
mission under this subdivision may be filed later than 30 days after
the pelitical subdivision has completed its administrative review
process, For purposes of this subdivision, if a political subdivi-
sion fails to complete its administrative review process within 90
drys after an aggrieved person begins the review process, the
political subdivision is considered to have completed the process
on the 90th day after the person began the process.

2, Rather than beginning an administrative review under
subd. 1., an aggrieved person seeking to appeal a decision or
enforcement action of a political subdivision specified in par. (a)
ntay file an appeal directly with the commission, Ne appeal to the
commission under this subdivision may be filed fater thae 30 days
after the decision or initiation of the enforcement action.

3. An applicant whose application for approval is denied
under sub, (4) (1) 2. may appeal the denial to the commission. The
commission may grant the appeal notwithstanding the inconsis-
tency of the application for approval with the political subdivi-
sion’s plasned residential or commercial development if the com-
mission determines that granting the appeal is consistent with the
public interest.
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66.0401 MUNICIPAL LAW

(c) Upon receiving an appeal under par, (b}, the commission
shall notify the political subdivision. The potitical subdivision
shall provide a certified copy of the record upon which it based its
decision or enforcement action within 3¢ days after receiving
notice. The commission may request of {he political subdivision
any other relevanl governmental records and, it requested, the
pelitical subdivision shall provide such records within 30 days
after receiving the request.

(d) The commission may confine its review to the records it
receives from the political subdivision or, if it finds that additional
information would be relevant to its decision, expand the records
it reviews. The commission shall issue a decision within 90 days
after the date on which it receives all of the records it requests
under par. (¢), unless for good cause the commission extends this
time period in writing. If the commission determines that the
potitical subdivision’s decision or enforcement action does not
comply with the rules it promulgates ander s. 196,378 {dp) or is
otherwise unreasonable, the political subdivision's decision shall
be superseded by the commission’s decision and the commission
may order an appropriate remedy.

{e) Inconducting a review under par, (d), the commission may
treat a political subdivision’s determination that an application
under sub. {4} (1) 1. is incomplete as a decision to disapprove the
application if the commission determines thal a pofitical subdivi-
sion has unreasonably withheld its delermination that an applica-
tion is complete,

(f) Judicial review is not available until the commission issues
its decision or order under par. (d). Judicial review shall be of the
commission’s decision or order, not of the political subdivision’s
decision or enforcement action. The commission’s decision or
order is subject to judicial review under ch. 227. Injunctive relief
is available only as provided in s, 196.43.

(6) APPLICABILITY GF A POLITICAL SUBDIVISION OR COUNTY
ORDINANCE. (a) 1. A county ordinance enacted under sub. (2)
applies only to the towns in the county that have not enacted an
ordinance under sub. (2).

2. If atown enacls an ordinance under sub, {2} after a county
has enacted an ordinance under sub. (2), the county ordinance
does not apply, and may not be enforced, in the town, except that
if the town later repeals s ordinance, the county ordinsnce
applies in that town,

(b} [. Subject to subd. 2., a county ordinance enacted under
sub. (4) applies only in the unincorporated parts of the county.

2. If a town enacts an ordinance undar sub, {4), either before
or after a county enacts an ordinance under sub. (4), the more
resfrictive terms of the 2 ordinances apply (o the town, excepl that
if the town later repeals its ordinance, the county ordinance
applics in that fown,

{c) If a political subdivision enacts an ordinance under sub. (4)
(g} afler the commission’s vules promulgated under s, 196,378
(4g) take effect, the political subdivision may not apply that ordi-
nance {0, or require approvals under that ordinance for, a wind
energy system approved by the political subdivision under a pre-
vious ordinance or under a development agreement.

History: 1U81c. 33d; 1981 . 390 & 210k 1993w 4 13; 1999w, 150 55, T8, T9, 843
Stats, 1999 5, 66,0401; 2001 . 30; 2000 g, 40,

‘This section is a legislative restriction on the abilily of municipalities ta repulate
solar and wind encrgy systems. The statuie is nol superseded by s, 66.0403 or munici-
pal zeming or conditional use powers, A municipatity's consideration of an applica-
tion For n conditionn} use permit tor a systeat undes this section mizst be in light of the
resirictions placed en local regulation by this seclion, State ex rel. Numrich v, City
of Meqguon Board of Zoning Appeals, 2001 W1 App 88, 242 Wis. 2d 677, 626 N.W.2d
366, 601643,

Sub. (}) {now sub, (In)] requires n case~by-case approact, such as o conditional
use permil procedure, and does not allew political sebdivisions 1o find legistative
facts or make pelicy. The locat governing ann must hear the specifies of the padiculae
sysiem and then decide whether a restiction is waranted. 1t may not promulgate an
ordinance in which it arbitrarily sets a “one size fils all” scheme of requirements for
any system. The conditions listed in sub. (1} (a) to (¢} are the siangdurds cireumscerib-
ing the power of political subdivisions, not operings for them to make policy that is
conirary to the state’s expressed policy, Ecker Brothers v, Calumel County, 2000 Wi
App 112, 320 Wis, 2d 31, 772 MW 240, 072109,

Updated 2122 Wis. Stats. 46

66.0403 Solar and wind access permits. (1) DeriNt-
TIONS. In this section:

{a) “Agency” means the governing body of a municipalily
which has provided for granting a permit or the agency which the
governing body of 4 municipality creates or designates under sub,
(2). “Agency” includes an officer or employee of the municipal-
ity.

(b) “Applicanl” means an owner applying for a permit under
this section.

(c) *Application” means an application for a permit uader this
section.

(d) “Collector surface™ means any part of a solar collector that
absorbs solar energy for use in the collector’s encrgy transforma-
tion process. “Collector surface” does not inciude frames, sup-
ports and monnting hardware.

(e) “Collector use period” means 9 a.m. 1o 3 p.m. standard time
daily.

() “Impermissible interference” means the blockage of wind
from a wind energy system or solar energy from a collector sur-
face or proposed collector surface for which a permit has been
granted under this section during a collector use period if such
blockage is by any structure or vegetation on property, an owner
of which was nofified under sub. (3) (b). “Impermissible interfer-
ence” does not include:

1. Blockage by a narrow protrusion, incloding but not limited
to a pole or wire, which does not substantially interfere with
absorption of solar energy by a solar collector or does not substan-
tially block wind from a wind energy system.

2, Blockage by any structure construcled, under construction
ot for which a building permit has been applied for before the date
the last notice is mailed or delivered under sub. (3) (b},

3. Blockage by any vegetation planted before the date the last
natice is mailed or delivered under sub. (3) (b) unless a municipal-
ity by ordinance under sub. (2} defines impermissible interference
to include such vegetation.

(g} “Municipality” means any county with a zoning ordinance
uider 8. 59.69, any town with a zoning ordinance under s. 60.61,
any cily with a zoning ordinance under 5. 62.23 (7), any 1st class
city or any village with a zoning ordinance under s. 61.35,

(h) “Owner” means at lgast one owner, as defined under s,
66.0217 (13 (d), of a property or the personal representative of at
least one owner,

(1) “Permit” means a solar access permit or a wind access per-
mit issued under this section,

(i “Solar collector” means a device, structure or a part of a
device or structare a substantial purpose of which is to transform
solar energy into thermal, mechantcal, chemical or electrical
energy.

(k) “Solarenergy” means direct radiant energy received from
the sun.

(Ly “Standard time” means the solar tinie of the ninetieth
meridian west of Greenwich,

(m} “Wind energy system” means equipment and associated
facilities that convert and then store or transfer energy from the
wind into usable forms of energy.

{2) PermIT PROCEDURE. The governing body of every munici-
pality may provide for granting a permit. A permit may not affect
any land except land which, at the time the permit is granted, is
within the territorial limits of the municipality or is subject to an
extraterritorial zoning ordinance adopted under 5. 62.23 (7a),
except that a permit issued by & city or village may not affect extra-
territorial land subject to a zoning ordinance adopted by a county
or atown. The governing body may appoint itself as the agency
lo process applications or may create or designate another agency
o grant permits. The governing body may provide by ordinance
that a fee be charged to cover the cosls of processing applicalions.
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The governing body may adopt an ordinance with any provision
it deems necessary for granting a permit under this section, includ-
ing but not limited to;

{a) Specifying standards for agency determinations under sub.
(5) (a}.

(b} Defining an impermissible interference (o include vegeta-
tion planted before the date the last notice is mailed or delivered
under sub, (3) (1), provided that the permit holder shall be respon-
sible for the cost of trimming such vegetation.

(3) Permry appLicarions. (a) In a municipality which pro-
vides for granting a permit under this section, an owner who has
installed or intends to install a solar collector or wind energy sys-
tem may apply to an agency for a permit.

() An agency shall determine if an application is satisfactorily
completed and shall notify the applicant of its determination. If
an applicant receives notice that an application has been satisfac-
torily completed, the applicant shall deliver by certified matl or by
hand a notice to the owner of any property which the applicant
proposes to be restricted by the permit under sub. (7). The appli-
cant shall submit to the agency a copy of a signed receipt for every
notice detivered under this paragraph. The agency shall supply
the natice form. The information on the form may include, with-
out limitation because of enumeration:

I. The name and address ol the applicant, and the address of
the land upon which the solar collector or wind energy system is
or will be located.

2. That an application has been filed by the applicant.

3. That the permit, if granted, may affect the rights of the noti-
fied owner to develop his or her property and to piant vegetation,

4. The telephone number, address and office hours of the
agency.

5. That any person may request a hearing under sub, (4)
within 30 days after receipt of the notice, and the address and pro-
cedure for filing the request. ’

(4) Hearnc. Within 30 days after receipt of the notice under
sub. (3) (b), any person who has received a notice may file o
request for a hearing on the granting of a permit or the agency may
determine that a hearing is necessary even if no such request is
filed. If arequest is filed or if the agency determines that a hearing
is necessary, the agency shall conduet a hearing on the application
within 90 days after the last notice is delivered. At least 30 days
prior to the hearing date, the agency shall notify the applicant, all
owners notified under sub. (3) (b) and any other person filing a
request of the time and place of the hearing.

(5) PermiT GRANT. {a} The agency shall grant a permit if the
agency determines that:

I. The granting of a permit will not unreasonably interfere
with the orderly land use and development plans of the municipai-
ity;

2. No persen has demonstrated that she or he has present plans
to build a structure that would create an impermissible interfer-
ence by showing that she or he has applied for a building permit
prior to receipt of a notice under sub. (3) (b), has expended at least
$500 on planning or designing such a structure or by submitting
any other credible evidence that she or he has made substantial
progress toward planning or constructing a structure that would
create an impermissible interference; and

3. The benefits to the applicant and the public will exceed any
burdens,

(b} An agency may grani a permil subject to any condition or
exemption the agency deems necessary to minimize the possibil-
ity that the future development of nearby property will create an
impermissible inlerference or (0 minimize any other burden on
any person affected by granting the permit. Such conditions or
exemplions may include but are not limited {o reslrictions on the
location of the solar collector or wind energy systen: and require-
ments for the compensation of persens affected by the granting of
the permit.

MUNICIPAL LAW 66.0403

(8) ReCcOrD oF PERMIT. 1f an agency grants a permit:

(a) The agency shall specify the property restricted by the per-
mil under sub. (7) and shall prepare notice of the granting of the
permit. The notice shall include the identitication required under
§&. 706.05 (2} (c} for the owner and the property upon which the
solar collector or wind energy system is or will be located and for
any owner and property restricted by the permit under sub, (7), and
shall indicate that the property may not be developed and vegeta-
tion may not be planted on the property o as o create an imper-
missible interference with the solar collector or wind energy sys-
tem which is the subject of the permit unless the permit affecting
the property is terminated under sub. {9) or unless an agreement
affecting the property is filed under sub. (10).

(b) The applicant shall record with the vegister of deeds of the
county in which the property is located the notice under par. (u) for
each property specified under par. (a) and for the property upon
which the solar collector or wind energy system is or will be
located.

(7} REMEDIES FOR IMPERMISSIBLE INTERFERENCE. (&) Any per-
son who uses property which he or she owns or permits any other
person (o use the property in a way which creates an impermissible
interference under a permit which has been granted or which is the
subject of an application shall be liable to the permit hofder or
applicant for damages, except as provided under par, (), for any
loss due to the impermissible interference, court costs and reason-
able attorney fees unless:

1. The building permit was applied for prior to receipt of a
notice under sub, (3) (b) or the agency detcrmines not to grant a
permit after a hearing under sub. (4).

2. A permit affecting the property is terminated under sub. (9).

3. An agreement affecting the property is filed under sub.
(.

{b} A permit holder is entitled to an injunction to require the
trimming of any vegetation which creates or would create an
impermissible interference as defined under sub, (1} (), If the
court finds on behalf of the petmit holder, the permit holder shall
be entitled to a permanent injunction, damages, court costs and
reasonable attorney fees.

(8) ArreaLs. Any person aggrieved by a delermination by a
municipality under this section may appeal the determination to
the circuit court for a review.

{9) TERMINATION OF SOLAR OR WIND ACCESS RIGHTS. (a} Any
right protected by a permit under this section shall terminate if the
agency determines that the solar collector or wind energy system
which is the subject of the permit is:

{. Permanently removed or is not used for 2 consecutive
years, excluding time spent on repairs or improvements.

2. Not installed and functioning within 2 years after the date
of issuance of the permit.

(b) The agency shall give the permit holder writter notice and
an opportunity for a hearing on a proposed lerminglion under par.
(a).

(c) If the agency terminates a permit, the agency may charge
the permit holder for the cost of recording and record a notice of
termination with the register of deeds, who shall record the notice
with the notice recorded under sub. (6) (b) or indicate on any
notice recorded under sub, {6) (b) that the permit has been termi-
nated,

{10) WarvEr. A permit holder by wrilten agreement may
waive all or part of any right protected by a permit. A copy of such
agreement shall be recorded with the register of deeds, who shall
record such copy with the notice recorded under sub, (8) (b),

(11) PRESERVATION OFRIGHTS. The lransfer of tille to any prop-
erty shall not change the rights and duties under this section or
under an ordinance adopted under sub. (2).

(12) ConstrucTION. (2) This section may not be construed
to require that an owner obtain a permit prior to installing a solar
collector or wind energy systen.
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66.0403 MUNICIPAL LAW

(b) This section may not be construed to mean that acquisition
of 4 renewable energy resource easement under 8. 700.35 is in any
way contingent upon the granting of a permit under this section,

History: {981 c. 354; 1983 a. 189 5.329 (14Y; 1983 0. 5325.36; 1993 a. 4 {4; 1995
a4, 2015 1999 0, 150 5, 82; Siats, 1999 5, 66.0403; 2007 u. 97; 2009 a, 40,

The common law right to solar access is discussed, Proh v, Maretti, 108 Wiy, 2d
223, 321 NW.2d {82 (1982).

The owner of an energy system does not need a permit under (his section, Barring
enforceable municipal restrictions, an owner may construct a system withoul prior
municipal approval, This section benefils and protects the owner of the syslem by
restricting e use of newby property to prevent an interference witk the system. Stale
ex rek. Numrich v. City of Megion Board of Zoaing Appeals, 200 W1 App 88, 242
Wis, 2d 677, 626 N.W.2d 366, (01643,

Wisconsin recognizes the power of the sun: Prah v, Mareili ard the solar nceess
ucl. 1983 WLR 1263.

66.0404 Mobile tower siting regulations. (1) Dermi-
TIONS. In this section:

(a) “Antenna” means comitunications equipmert that trans-
mits and receives electromagnetic radio signals and is used in the
provision of mobile services.

(b) “Application” means an application for a permit under this
section o engage in an activity specified in sub, (2) (a) or a class
2 collocation.

(c) “Building permit” means a permit issued by a political sub-
division that authorizes an applicanl to conduct construction
activily that is consistent with the political subdivision’s building
code.

(d) “Class 1 collocation™ means the placement of a new mobile
service facility on an existing support structure such that the
owner of the facility does not need to construct a free standing sup-
port structure for the facility but does need to engage in substantial
modification.

{e) “Class 2 collocation™ means the placement of a new mobile
service facility on an existing support structure such thal the
owner of the facility does not need to construct a free standing sup-
port structure for the facility or engage in substantial modification.

() “Collocation” means class | or class 2 collocation or hoth,

(g} “Distributed antenna system” means a network of spatially
separated antenna nodes that is connected to a common source via
a transpord medium and thal provides mobile service within a geo-
graphic area or structure.

(h) “Equipment compound” means an area surrounding or
adjacent to the base of an existing support stracture within which
is located mobile service {acilities.

(i) “Existing structure” means a support structure that exists at
the time a request for permission to place mobile service tacilities
on a support structure is filed with a political subdivision.

(i) “Fall zone” means the area over which a mobile support
structure is designed to collapse.

(k) “Mobile service™ has the meaning given in 47 USC [53
(33).

(L) “Mobile service facility’ means the sel of equipment and
network components, including antennas, transmitters, receivers,
base stations, power supplies, cabling, and associated equipment,
that is necessary to provide mobile service to a discrete geo-
graphic area, but does not include the underlying support struc-
ture.

(m) “Mobile service provider” means a person who provides
mobile service.

() “Mobile service support structure” means a freestanding
structure that is designed to support a mobile service facility,

(0) “Permit” means a permit, other than a building permit, or
approval issued by a political subdivision which anthorizes any of
the following activities by an applicant:

1. Aclass | collocation.
2. A class 2 collocation.
3. The construction of a mobile service support structure,

(p) “Political subdivision” means a city, village, town, or
county.

Updated 21-22 Wis, Stats, 48

(g) "Public utility” has the meaning given in 5. 196.01 (5).

(r) “Sewrch ring” means a shape drawn on a map to indicate the
general area within which a mobile service support structure
should be located to meet radio {requency engineering require-
ments, taking inte account other factors including topography and
the demographics of the service area.

(8) “Substantial modification” means the modification of a
mobile service support structure, including the mounting of an
antenna on such a structure, that does any of the following:

1. For structures with an overall height of 200 feet or less,
increases the overall height of the structure by more than 20 feet.

2. For structures with an overall height of more than 200 feet,
increases the overall height of the sttucture by 10 percent or mote.

3. Measured at the level of the appurtenance added to the
structure as a result of the modification, increases the width of the
suppori structure by 20 feet or more, unless a larger area is neces-
sary for collocation.

4. Increases the square footage of an existing equipment com-
pound to a total area of more than 2,500 square feet,

() “Support struclure” means an existing or new strocture that
supports or can support a mobile service facility, including a
mobile service support structure, utility pole, water tower, build-
ing, or other structure,

{u) “Utility pole” myeans a structure owned or operated by an
alternative telecommunications utility, as defined in 5. 196.01
(1d); public utility, as defined in s, 196.01 (5); telecommunica-
tions utility, as defined in 5. 196.01 (10); political subdivision; or
cooperative association organmized under ch, 185; and that is
designed specifically for and used to carry lines, cables, or wires
for telecommunications service, as defined in s. [82.017 (1g) (cq):
for video service, as defined in s. 66,0420 (2) (y); for electricity;
or to provide light.

{2) NEW CONSTRUCTION OR SUBSTANTIAL MODIFICATION OF
FACILITIES AND SUPPORT STRUCTURES. (a) Subject to the provisions
and limitations of this section, a political subdivision may enact
a zoning ordinance under s. 59.69, (061, or 62.23 to regulate any
of the following activities:

1. The siting and construction of a new mobile service support
structure and facilities.

2. With regard to a class | collocation, the substantial modifi-
cation of an existing support structure and mobile service facili-
tics,

(b) If a political subdivision regulates an activity described
under par. (u), the regulation shall prescribe the application pro-
cess which a person must complete to engage in the siting, con-
struction, or modification activities described in par. (a). The
application shall be in writing and shall contain all of the follow-
ing information:

1. The name and business address of, and the contact individ-
ual for, the applicant.

2. The location of the proposed or affected suppost structure,

3. The location of the proposed mobile service facility,

4, Tf the application is to substantially modify an existing sup-
pott structure, a construction plan which describes the proposed
modifications to the support structure and the equipment and net-
work components, including antennas, lransmitters, receivers,
base stations, power supplics, cabling, and related equipment
associnted with the proposed modifications.

3. If the application is to conslruct o new mobile service sup-
port structure, a construction plan which describes the proposed
mobile service support structure and the equipment and network
componenls, including antennas, transmitters, receivers, base sta-
tions, power supplies, cabling, and related equipment to be placed
on or around the new nobile service support structure.

6. 1f an application is to construct a new mobile service sup-
port siructure, an explanation as to why the applicant chose the
proposed location and why the applicant did not choose colloca-
tion, including a sworn stalement from an individua!l who has
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action within the initial 90-day period, or the extended 90-day
time period, the commission is considered to have issued the cer-
titicate or approval for construction with respect to the applica-
tion.

{6} 1If the commission finds that any public utility has taken or
is about to take an action which violates or disregards a rule or spe-
cial order under this section, the commission, in its own name
either before or after investigation or public hearing and either
before or after issuing any additional orders or directions it deems
proper, may bring an action in the circuit court of Dane County to
enjoin he action. If necessary 1o preserve the existing state of
affairs, the court may issue & temporary injunction pending a hear-
ing upon the merits. An appeal from an order or judgment of the
circuil court may be taken to the court of appeals,

History: Sup, Ct, Order, 67 Wis. 2d 585, 775 (1975); 1977 ¢, §87; 1979 . 110s,
60 (9y; 1983 n. 53; 1985 u. 60; 1993 a1, 496; 1995 a. 227; 2003 a. 89; 2007 o, 227;2011
a.22,32,155; 2013 0. 125,300; 2015 0. 299; 2017 0. 58, 136; 2017 . 365 s, 1122021
a. 24, RS, R6.

Cross-reference: See also chs. PSC 112, 113, 14, and 133, Wis, adm, code,

There is no hearing requirement for the issuance of a certificate authorizing ser-
vice. Adams—Murquette Electric Cooperative v, PSC, 51 Wis, 2 718, 188 N.w.2d
515 (1971).

The “public” n sub. {3) (b) includes all electric consumers in the state, not only the
ratepayers of the uility seeking authorization. Wisconsin Power & Light Co. v. PSC,
148 Wis, 2d 881, 437 N.W.2d 888 (Ct, App. 1989).

Sub. (3) controls a utility’s application to construct an out—of—state clechiic gener-
ating facility, Seclion 196.491 (3) applies exclusively to in-slate facilities. Under s,
196.01 (5) () and sub. (1) (am), every public wility has availed itself of the state’s
regulatory jurisdiction by oblaining authorization o engage in public tility business.
Therefore, when the Public Service Commission reviews an appiication under sub.
(3) it is a statutory entity that is being regulated, nol a person's aclivigy of constructing
a ficility, as is the case under s, 196491 (3), Wisconsin Industrial Energy Group v.
Public Service Commission, 2012 W1 89, 342 Wis. 2d 576, 819 N.W.2d 240,
H-2762,

196.491 Strategic energy assessment; electric gener-
ating facilities and transmission lines; natural gas lines.
(1} DerinTioNs. In this section:

(am) “Affiliated interest” has the meaning given in 5. 196.52
(.

{b) “Commencement of construction” means site clearing,
excavation, placement of facilities or any other substantial action
adversely affecting the natural environment of the site, but does
not mean borings necessary to determine foundation conditions or
other preconstruction monitoring to establish background infor-
mation refated to site or environmental suitability.

(bm) “Cooperative association” means a cooperative associa-
tion organized under ch, 185 for the purpose of generating, dis-
tributing or furnishing electric energy at retail or wholesale to its
members only,

(c} “Department” means the department of natural resources,

(d) "Electric utility” means any public utility, as defined in s.
196.01, which is involved in the generation, distribution and sale
of electric energy, and any corporation, company, individual or
association, and anty cooperative association, which owns or oper-
ates, or plans within the next 3 years to constract, own or operate,
facilities in the state.

(e) “Facility” means a large clectric generating facility or a
high—voltage transmission line.

{) Except as provided in subs, (2) (b} 8. and (3) (d) 3m., “high-
voitage transmission line” means & conductor of electric energy
exceeding one mile in length designed for operation at a nominal
voltage of 100 kilovolls or more, together with associated facili-
ties, and does not include transmission line relocations that are
within an efectronics and information technology manufacturing
zone designated under s, 238.396 (1m) or that the commission
determines are necessary to facilitate highway or airport projects.

(g} “Large electric generating facility” means electric generat-
ing equipmemn and associated facilities designed for nominal
operation at a capacity of 100 megawatis or more.

(w) 1. “Wholesale merchant plant” means, except as provided
in subd. 2., electric generating equipment and associated facilities
located in this state that do not provide service to any retail cus-
tomer and that are owned and operated by any of the following;

REGULATION OF PUBLIC UTILITIES 196.491

2. Subject to the approval of the commission under sub, (3m)
{u}, an atfiliated interest of a public utility.

b. A person that is not a public utility.

2. "Whotesale merchant plant” does not include an electric
generating facility or an improvement (o an electric generating
facility that is subject to a leased generation contract, as defined
ins, 196.52 () (a) 3.

(2) STRATEGICENERGY ASSESSMENT. (a) The commission shall
prepare a biennial strategic energy assessment that evaluates the
adequacy and reliability of the state’s current and future eleclrical
supply. The sirategic energy assessment shall do all of the follow-
ing:

3. Identify and describe large electric generating facilities on
which an electric utility plans to commence construction within
3 years.

3g. Assess the adequacy and reliability of purchased genera-
tion capacity and energy to serve the needs of the public.

3m. Identity and describe high—voltage transmission lines on
which an electric utility plans to commence construction within
3 years.

3r. Identify and describe any plans for assuring thal there is
an adequate ability to transfer electric power into the state and the
transmission area, as defined in s, 196.485 (1) (g), in a reliable
manner.

4. Identify and describe the projected demand for eleclric
energy and the basis for determining the projected demand.

7. ldentify and describe activities to discourage inefficient
and excessive power use,

9. Identify and describe existing and planned pgenerating facil-
ities that use renewable sources of energy.

1), Consider the public interest in economic development,
public health and safety, protection of the environment and diver-
sification of sources of energy supplies.

11. Assess the extent to which the regional bulk—power mar-
ket is contribuling to the adequacy and reliability of the state’s
electrical supply.

12, Assess the extent to which effective competition s con-
tributing to a reliable, low—cost and environmentally sound source
of electricity for the public.

3. Assess whether sufficient electric capacity and energy
will be available to the public at a reasonabie price.

(ag)} The commission shall promulgate rules that establish pro-
cedures and requirements for reporting information that is neces-
sary for the commission to prepare strategic energy assessments
under par. (a),

(b} On or before July , 2000, and on or before July { of each
even—-numbered year thereafter, the commission shall issue a draft
of the biennial stralegic energy assessment that it prepares under
par. (a) to each of the following:

1. Department of administration.

2. Department of safety and professional services,

3. Department of health services,

. Department of justice.
. Department of natural resources,
. Department of transportation.

7. The director or chairperson of each regional planning com-
mission constituted under s. 66.0309 which has jurisdiction over
any area where a facility is proposed to be localed or which
requests a copy of such plan.

8. The lower Wiscongin state riverway board if the draft
includes an assessment of the construction, madification or relo-
cation of a high—voltage transmission line, as defined in s, 30.40
(31}, that is located in the Jower Wisconsin riverway as defined in
5. 30.40 (15).

9. Each person that is required to report information to the
commission under the rules promulgated under par. (ag).

L b

(=3
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196.491 REGULATION OF PUBLIC UTILITIES

10. The clerk of each city, village, town and county thal, as
determined by the commission, is affected by the assessment.

(e) Any state agency, as defined in 5. 16.310 (1), county,
municipality, town, or person may submit written comments fo the
commission on a strategic energy assessment within 90 days after
copies of the dralt are issued under par. (b).

(I} Section 1.11 (2} {¢) shall not apply to a strategic cacrgy
assessment prepared under par, (a).

(g) Nosooner than 30 and no later than 90 days after copies of
the draft are issued under par. (b), the commission shall held a
hearing on the draft which may not be a hearing under s. 227.42
or 22744, The hearing shall be held in an administrative district,
established by exccutive order 22, issued August 24, 1970, which
the commission defermines witl be significantly affected by facili-
ties on which an electric utility plans to commence construction
within 3 years. The commission may thereafter adjourn the hear-
ing to other lecations or may conduct the hearing by interactive
video conference or other electronic method. Notice of such hear-
ing shall be given by class 1 notice, under ch. 985, published in the
official state newspaper and such other regional papers of gencral
circulation as may be designated by the commission, Al such
hearing the commission shall briefly describe the stralegic energy
assessment and give all interested persons an opportunity, subject
to reasonable limitations on the presentation of repetitious mate.
rial, to express their views on any aspect of the strategic energy
assessment. A record of the hearing shall be made and considered
by the commission as comments on the strategic energy assess-
ment under par, (¢).

{gm) Based on comments received on a dratt, the commission
shall prepare a final sirategic energy assessment within 90 days
after a hearing under par. (g). The commission shall provide cop-
ies of the final stralegic energy assessment o any slate agency,
county, municipality, town or other person who submitted com-
ments on the draft under par. {} and to the persons specified in par.

b).
( Cross—reference: See also ch. PSC 11, Wis. admy, code,

(2r) Locat orDINANCES. No local ordinance may prohibit or
restrict lesting activities undertaken by an electric utility for pur-
poses of determining the snitability of a site Tor the placement of
a facility. Any local unit of govermment objecting to such testing
may petition the commission (o impose reasonable restricticns on
such activity,

(3) CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY. (2)
1. Except as provided in sub. (3b}, no person may commence the
construction of a facility unless the person has applied for and
received a cerlificate of public convenience and necessity under
this subsection. A person who proposes to construct a large elec-
tric generating facility may apply for a certificate for that fucility
and for another cettificate for an associated high—voltage trans-
mission line for which a certificate under this subsection is
required by submilting a single application, and the commission
shall consider that singic application by conducting a single pro-
ceeding and applying the requirements of this subsection to each
Facility addressed in fhat application in the same manner that the
commission applies the requirements of this subsection to facili-
ties for which sepurate applications are filed. An application for
a certificate issued under this subsection shall be in the form and
contain the information required by commission rules and shall be
filed with the commission not less than 6 months prior 1o the com-
mencement of construction of a facility. Within {0 days after fil-
ing an application under this subdivision, the commission shall
send an electronic copy of the application to the clerk of each
municipality and town in which the propuosed [facility is to be
located and to the main public library in each such county, At the
request of such a clerk or main public tibrary, the commission
shall also send a paper copy of the application.

2. The commission shall determine whether an application
filed under subd. 1. is complete and, no later than 30 days after the
application is filed, notify the applicant about the determination,
If the conunission delermines that the application is incomplete,

Updated 21-22 Wis. Stats, 50

the notice shall state the reason for the determination, An appli-
canl may supplement and refile an application that the cormmis-
sion has determined to be incomplete. There is no limit on the
number of times that an applicant may refile an application under
this subdivision. If the commission fails to determine whether an
application is complete within 30 days afler the application is filed
or refiled, the application shall be considered to be complete.
Within 10 days after the commission determines that an applica-
tion is complete or the application is considered to be complete,
the commission shall send an electronic copy of the complete
application to the cterk of each municipality and town in which (he
proposed facility is to be located and to the main public library in
each such county. Al the request of such a clerk or main public
library, the commission shall also send a paper copy of the appli-
cition.

2m. If an application for a large electric generating facility is
complete in all other respects, the commission shall determine that
the application is complete under subd. 2. even if one or more of
the following apply:

a. The application includes some but not all of the information
necessary {o evaluate or approve the construction of transmission
facilities that may be associated with the proposed electric gener-
ating facility; and a person other than the applicant will construct,
or be responsible for the construction of, the transmission facili-
ties: and the application is not a single application for both a cer-
tificate for a large electric generating facility and another cer-
tificate for a high—voltage ransmission line.

b. The applicant proposes alternative construclion sites for
the facility that are contiguous or proximate, provided that at least
one of the proposed sites is a brownfield, as defined in 5. 238.13
(1} (a), or the site of a former or existing large electric generating
facility.

c. The applicant has not yet obtained all the permits or approv-
als required for consfruction,

3. a. At least 60 days before u person files an application
undler subd. 1., the person shall provide the department with an
engineering plan if the facility is a large electric generating facil-
ity. The engineering plan shall show the location of the facility,
a description of the facility, including the major components of the
facility that have a significant air, water or solid waste pollution
potential, and a brief description of the anticipated effects of the
facility on air guality, water quality, wetlands, solid waste disposal
capacity, and other natural resources. Within 30 days after a per-
son provides an engineering plan, the department shall provide the
person with a listing of each department permit or approval which,
on the basis of the information contained in the engineering plan,
appears to be required for the construction or operation of the
facility.

b. Except as provided under subd. 3. c., within 20 days after
the departiment provides a listing specified in subd. 3. a. to a per-
son, the person shall apply for the permits and approvals identified
in the listing. The department shall determine whefher an applica-
lion under this subd. 3. b. is complete and, no later thas 30 days
after the application is filed, notify the applicant about the deter-
mination. 1f the department determines that the application is
incomplete, the notice shall stale the reason for the determination,
An applicant may supplement and refile an application that the
depariment has determined to be incomplete, There is no Emil on
the number of times that an applicant may refile an application
under this subd. 3. b, 1f the department fails to determine whether
an application is complete within 30 days afler the application is
filed, the application shall be considered to be complete. Except
as provided in 8 30.025 {4), the department shall complete action
on an application under this subd. 3. b, for any permil or approval
that is required prior to consteuction of a facility within 120 days
after the date on which the application is determined or considered
o be complete.

c. The 20-day deadline specified in subd. 3. b. for applying
for the applicable permits and approvals specified in the listing
provided by the department does nel apply to a person proposing
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to construct a utility facility for ferrous mineral mining and pro-
cessing activities governed by subch. 11T of ch. 295.

(b) The commission shall hold a public hearing on an applica-
tion filed under par. (a) 1. that is determined or considered to be
complete in the area affected pursuant to s, 22744, A class |
notice, under ch. 983, shall be given at least 30 days prior to the
hearing.

(d) Except as provided under par. {e}, the commission shall
approve an application filed under par. (a) 1. for a certificate of
public convenience and necessity only if the commission deter-
mines all of the fellowing:

2. The proposed facility satisfies the reasonable needs of the
public for an adequate supply of electric energy. This subdivision
does not apply to a wholesale metchant plant,

3, The design and location or route is in the public interest
considering alternative sources of supply, allernative locations or
routes, individual hardships, engineering, economic, safety, reli-
ability and environmental factors, except that the commission
may nol consider allernative sources of supply or engineering or
economic factors if the application is for a wholesale merchant
plant. In its consideration of environmental factors, the commis-
sion may not determine that the design and location or route is not
in the public interest because of the impact of air pollution if the
proposed facility will meet the requirements of ch. 285.

3m. For a high—voltage transmission line, as defined in s.
30.40 (31), that is to be located in the lower Wisconsin state river-
way, as defined in s. 30.40 {15}, the high—voltage transmission
line will not impair, to the extent practicable, the scenic beauty or
the natural value of the riverway, The commission may not
require that a high—voltage transmission line, as defined in s.
30.40 (31), be placed underground in order for it to approve an
application,

3r, For a high—voltage transmission line that is proposed to
increase the transmission import capability into this state, existing
rights—of—way are used to the extent practicable and the routing
and design of the high—voltage trunsmission line minimizes envi-
ronmental impacts in a manner that is consistent with achieving
reasonable electric rates.

31, For a high—voltage transmissicn line that is designed for
operation at a nominal voltage of 345 kilovolts or more, the high—
voltage transmission line provides usage, service or increased
regional reliability benefits to the wholesale and retail customers
or members in this state and the benefils of the high—voltage trans-
mission line are reasonable in refation to the cost of the high—volt-
age transmission line. ‘

4. The proposed facility will not have undue adverse impict
on other environmental values such as, but not limited to, ecologi-
cal balance, public health and welfare, historic sites, geological
formations, the aesthetics of land and water and recreational use,
In its consideration of the impact on other environmental values,
the commission may not determine that the proposed Facility will
have an undue adverse impact on these values because of the
impact of air pollation if the proposed facility wilt meetl the
requirements of ch. 285.

5. The proposed facility complies with the criferia under s.
196.49 (3) (b if the application is by a public utility as defined in
5. 196.01.

6, The proposed facility will not unreasonably interfere with
the orderly land use and development plans for the area involved.

7. The proposed facility will not have a material adverse
impact on competition in the relevant wholesale electric service
market,

8. For a large electric generating facility, brownfields, as
defined in 5. 238.13 (1) (a), are used to the extent practicable.

(dg) In making a determination under par, (d) that applies to
a large electric generating facility, if the large electric generating
facility is a wind energy systent, as defined in s. 66.0403 (1) (m),
the comemission shall consider whether installation or use of the
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facility is consistent with the standards specified in the rules pro-
mulgated by the commission under s. 196.378 (4g) (b).

(dm) Tn making a determination required under par. (d), the
commission may not consider a fuctual conclusion in a strategic
energy assessment unless the conclusion is independently corrob-
orated in the hearing under par. (b).

(e) If an application filed under par. (a} 1. does not meet the
criteria under par. (d), the commission shall reject the application
or approve the application with such modifications as are neces-
sary for an affirmative finding under par, (d),

(g) The commission shall take final action on an application
filed under par. (2) 1. within 180 days after the application is deter-
mined or considered to be complete under par. (1) 2. 1f the com-
mission fails to take final action within the 180-day period, the
comimission is considered to have issued a certificate of public
convenience and necessity with respect to the application, unless
the chairperson of the commission extends the time period for no
more than an additional 180 days for good cause. If the commis-
sion fails to take final action within the extended pericd, the com-
mission is considered to have issued a certificate of public conve-
nience and necessity with respect to the application,

{gm) The commission may not approve an application filed
after October 29, 1999, under this subsection for a certificate of
public convenience and necessity for a high-voltage transmission
line that is designed for operation at a nominal voltage of 345 kilo-
volts or more unless the approval includes the condition that the
applicant shall pay the fees specified in sub. (3g) (a). If the com-
mission has approved an application under this subsection for a
certificate of public convenience and necessity for a high—voltage
transmission line that is designed for operation al a nominal volt-
age of 345 kilovolts or more that was filed after April 1, 1999, and
before October 29, 1999, the comniission shall require the apphi-
cant to pay the fees specified in sub. (3g) (a). For any application
subject to this paragraph, the commission shall determine the cost
of the high—voltage transmission line, identify the counties,
towns, villages and cities through which the high—voltage trans-
mission line is routed and allocate the amount of investment asso-
ciated with the high-voitage iransmission line to each such
county, town, village and city.

(iy If installation or utilization of a facility for which a certifi-
cate of convenience and necessily has been granted is precluded
or inhibited by a local ordinance, the instaltation and utilization of
the fucility may nevertheless proceed.

(j> Any person whose substantial rights may be adversely
affected or any county, municipality or town having jurisdiction
over land uffected by o certificate of public convenience ond
necessity for which an application is filed under par. (a4} [. may
petition for judicial review, under ch, 227, of any decision of the
conunission regarding the certificate,

(k) No person may purchase, or acquire un option to purchase,
any interest in real property knowing thal such property is being
purchased to be used for the construction of a high—voltage trans-
mission line unless the person gives written notice to the prospec-
tive setler of the size, maximum voltage and structore type of any
transmission line planned to be constructed thereon and the person
by whont it will be operated. Contracts made in violation of this
paragraph are subject to rescission by the seller at any titne prior
1o the issuance of a cerlificate of public convenience and necessity
for the high—voltage transmission line by the commission,

(3b) ExprmiTED REVIEW. {a) A person who proposes to con-
struct & high—voltage transmission line may apply for a cerlificate
under this subsection if the construction is limited to adding con-
ductors o exisling transmission poles or towers and if all related
construction activity takes place entirely within the area of an
existing electric transmission line right—of—way.

(b) The commission shall promulgate rules specifying the
information that must be included in an application under this sub-
section. If the commission receives an application that complies
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with rules, the commission shall, as suon as practicable, notify the
applicant that the commission has received a complete applica-
tion.

(¢) The commission is considered to have issued a certificate
of public convenience and necessity under sub. (3} for construc-
tion specified in an application under par. () unless the commis-
sion notifies the applicant, no later than 30 business days after the
date on which the commission notifies an applicant under par. (b)
that the application is complete, thal the commission has deter-
mined that the public interest requires the applicant {6 oblain a cer-
tificate under s. 196.49.

(3c) COMMENCEMENT OF CONSTRUCTION OF LARGE ELECTRIC
GENERATING FACILITIES. (a) Except as provided in par. (b}, an elec-
tric utility that has received a certificate of public convenience and
necessity under sub. (3) for constructing a large electric gencrat-
ing facility shall commence construction no later than one year
after the latest of the following:

1. The date on which the commission issues the certificate of
public convenience and necessity,

2. The date on which the electric wtility has been issued every
federal and state permit, approval, and license thal is required
prior to commencement of construction.

3. The date on which every deadline has expired lor request-
ing administrative review or reconsideration of every federal and
state permit, approval, and license that is required prior to com-
mencement of construction.

4. The date on which the efectric utility has received the final
decision, after exhaustion of judicial review, in every proceeding
for judicial review described in sub. (3) (j).

(b) Upon showing of good cause, the commission may grant
an extension to the deadline specified in par. (a).

{c) II'an electric utility does not commence construction of a
farge electric generating facility within the deadline specified in
par. (a) or extended under par, (b), the certificate of public conve-
nience and necessity is void, and the electric utility may not com-
mence construction of the large electric generating facility.

(3e) CoNVEYANCE OF PROPERTY TO AN ELECTRIC OR NATURAL
GAs UTILETY, (ag) In this subsection:

1. “Certificate” means, with respect to un electric utility, a cer-
tificate of public convenience and necessity under sub. (3) and,
with respect fo a natural gas public utility, a certiticate under s,
196.49,

2. “Blectric utility” has the meaning given in s. 196.485 (1)
(bs).

3. “line” means, with respect to an electric utility, a high—
voltage transmission line and, with respect to a natural gas public
utility, a natural gas transmission or distribution line.

4, “Utility” means an electric utility or natueal gas public util-
ity

(am) Notwithstanding s. 32.03 (1}, it a utifity receives a certifi-
cate from the commission for the construction of a line over, on,
or under land owned by a county, city, village, town, public board
or colnmission, the owner of the land shalf convey to the utility,
at fair market value as determined under par, (b}, (he interest in the
land necessary for the construction, operation, and maintenance
of the Hine. This paragraph applies Lo a line for which construction
commerces befare, on, or after February 6, 2016, except that this
paragraph does not affect the terms of any conveyance of an inter-
est in Jand that was completed before February 6, 2016,

(b} If the utitity and owner of the land cammot agree on the fair
market value of the interest in land soughl by the utility within 90
days after the utility notifies the owner that the certificale has been
issucd, the issue of the fair market value of the interest shall be
determined by an arbitrator appointed by the circait court of the
county in which the land is located, except that the wtility and
owner of the land may agree 1o extend the G0-day period by an
additional 90 days if necessary 1o reach an agreement concerning
fair market value in lieu of arbitration, The interest in land shall
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be conveyed to the utility upon commencement of the arbitration
proceeding. Any arbitration under this paragraph shall be con-
ducted on an expedited basis to the extent that an expedited pro-
ceeding is available, The arbitrator and circuit court appointing
the arbitrator shall have the powers and duties specified in ch. 788.
The decision of an arbitrator concerning fair market vatue shall be
binding on the parties, except as otherwise provided under ch.
788,

(39) FBES HOR CERTAIN MIGH-VOLTAGE TRANSMISSION LINES.
(a) A person who receives a cerlificate of public convenience and
necessity for a high—voltage transmission line that is designed for
operation at a nominal voltage of 345 kilovolts or more under sub.
(3) shall pay the department of administration an annuat impact
fee as specified in the rules promulgated by the department of
administration under s. 16.969 (2} (a) and shall pay the department
of administration a one—time environmental impact (ee as speci-
fied in the rules promulgated by the department of administration
under s. 16.969 (2) (b).

{b) A person that pays & fee under par. (1) may not use the pay-
ment to offser any other mitigation measure that is required in an
order by the commission under sub, (3} regarding the cerlificate
of public convenience and necessity specified in par. {n).

{3mM) WHOLESALE MERCHANT PLANTS, (a)  Comnission
approva! required. Excepl as provided in par (e}, an affiliated
inferest of a pubfic utility may not own, control or operate a whole-
sale merchant plant without the approval of the commission, The
commission shall grant its approval only if each of the following
is satisfied:

1. The public utility has transferred control over its transmis-
sion facilities, as defined in s, 196,485 (1) (h), to an independent
sysiem operator, as defined in s. 196.485 (1) {d), that is approved
by the federal energy regulatory commission or the public utility
has divested its interest in the transmission facilities to an indepen-
dent transmission owner, as defined in s. 196.485 {1} (dm).

2, The commission finds that the ownership, controt or opera-
{ion will not have a substantial anticompetitive effect on electric-
ity markets for any classes of customers.

{b) Duty to pronnilgate rules. 1. The commission shall pro-
mulgate ruies that establish requirements and procedures for an
affiliated interest to apply for an approval under par. {u}. The rules
shall do each of the following:

a. Describe the showing that an applicant is required 10 make
for the commission to grant an approval under par. (a).

am. Establish screening tests and safe harbors for proposed
wholesale merchant plant projects, including projects in which an
alfiliated interest is a passive investor and over which the affili-
ated interest is not able 1o exercise control or influence and proj-
ects in which an affiliated interest’s ownership interest is less than
5 percent.

b. Describe the analytical process that the commission shall
use in determining whether to make a finding under par, {2} 2. and
describe the factors specified in subd. 3.

¢. Allow an interested person to request 4 hearing on an appli-
cation under 5. 227.42,

2. The analytical process specified in subd. 1. b. shall, to the
extent practicable, be consistent with the analytical process
described in the merger enforcement policy, as defined in s.
196.485 (1) (dn).

3. The commission shall use the following factors in deter-
mining whether to make a tinding under par. (a) 2.:

a. The degree of market concentration resulting from the affil-
iated inlerest’s proposed ownership, operation or control.

b. The extent of control that the affiliated interest proposes to
exercise over the wholesale merchant plant.

d. Any other factor that the commission determines is neces-
sary lo determine whether to make a finding under par. (a) 2,

(c) Sales by affiliated interests. 1. In this paragraph, “electric
sale” means a sale of electricity that is generated at a wholesale
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merchant plant that is owned, operaled, or controlled by an affili-
aled interest.

2. The commission shall review any eleclric sale by an affili-
ated interest to a public utility with which the affiliated interest is
affiliated. If the commission finds that an electric sale is not in the
public interest, the commission shall do any of the following:

a. Disallow the public utility’s costs related to the sale in a
rate—sefting proceeding.

. b. Order the public utility to provide a refund, in an amount
determined by the commission, 10 its customers.

¢, Order the public utility or affiliated interest to tuke any
action that the commission determines is in the public interest,
except that the commission may not order the public utility or
affiliated interest to void the sale,

(d) Retail sales ouiside this state. The commission may not
promulgate rules or issue orders that prohibit owners or operatoss
of wholesale merchant plants from providing electric service to
retail customers in another state.

(e) Exemption. An approval under par. {a) is not required for
an affiliated interest to own, operate or control a wholesale mer-
chant plant in Grant Counly if the affiliated interest owned, oper-
ated or controlied the wholesale merchant plant before Janu-
ary 1, 1998,

Cross—veference: Sce afso s, PSC 100,11, Wis, adm, code,

(4) ExempmiOns. (b) Subsection (3) does not apply fo a person
that constructs electric generating equipment and associated facil-
ities if the person satisfies each of the following:

1. The person is not a public utility or 4 cooperative associa-
tion organized under ch. 185 for the purpose of generating, distrib-
uting or furnishing electric energy at retail or wholesale to its
members only,

2. The person shows to the satisfaction of the commission that
the person reasonably anticipates, at the time that construction of
the equipment or facilities commences, that on each day that the
equipment and facilities are in operation the person will consume
no less than 70 percent of the aggregate kilowatt hours output from
the equipment and facilities in manufacturing processes at the site
where the equipment and facilities ave located or in ferrous min-
eral mining and processing activities governed by subch. Il of ch.
295 at the site where the equipment and facilities are located.

(c) le, In this puragraph, “centerline” means a line drawn
through the centerline of an electric transmission line along its
length.

fm. Except as provided in subd. 1s., a certificate under sub.
(3) is not required for a person to consiruct a high—voltage trans-
mission line designed for operation at a nominal voltage of less
than 345 kilovolts if not more than one—half mile of the centerline
of the new high—voltage transmission line is located more than 60
feel on either side of the centerline of an existing electric transmis-
sion line operaling at a nominal voltage of 69 kilovolts or more
and all of the following apply:

a. The project will not have undue adverse environmental
impacts.

b. The new high--voltage transmission line requires the acqui-
sition in total of one--half mile or less of rights—of-way from
landowners from which rights—of—way would not be required to
be acquired for the existing electric transmission line.

Is, A certificate under sub, (3) is not required for a coopera-
tive association organized under ch, 185 for the purpose of pro-
ducing or furnishing heat, light, power, or water to its members to
construct a high—voltage transmission line designed for operation
at a nominal voltage of less than 345 kilovolts if ail related con-
struction aclivity takes place entirely within the area of an existing
electric transmission line right—of-way.

2. The commission is not required to prepare an environmen-
tal impact stalement under 5. 1.11 (2) (¢} for construction that is
specified in subd. 1m, or ls,, but shall prepare an envirommental
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assessment regarding the construction if an environmental assess-
ment is required uader the commission’s rules.

3. If construction or utilization of a high—voltage transmission
line described in subd, 1nt. or Is, is precluded or inhibited by a
local ordinance, the construction and utilization of the line may
nevertheless proceed.

(5) SERVICE $TANDARDS FOR ELECTRIC GENERATION, TRANSMIS-
SION AND DISTRIBUTION FACILITIES. The comimission shall promul-
gate rules that establish all of the following:

(a) Standards for inspecting, maintaining and repairing each
of the following:

1. Blectric generation facilities in this state that are owned by
public atilities or provide service to public utilities under conteacls
with terms of 5 years or more.

2, Eleetric transmission or distribution facilities in this state
that are owned by public utilitics.
(b) Standards that the commission determines are necessary
for the safe and reliable operation of each of the following:

1. Electric generation facilities in this state that are owned by
public utilities or provide service to public utilitics under contracts
with terms of 5 years or more.

2. Electric transmission or distribution facilities in this state
that are owned by public utitities.

{6) Warver. The commission may waive compliance with
any requirement of this section to the extent necessary to restore
service which has been substantially interrupted by a natural
catastrophe, accident, sabotage or act of God.

Histovy: 1975 c. 08, 199 1979 ¢. 221, 361; 1983 a. 53 5, 114 1983 0, 192, 401;
1985 0. 182 5, 57, 1989 a. 315 1993 a. [84; 1995 . 27 55, 9116 (5%, B126 (19); 1995
w227, 4085 1997 o, 27, 35, 2045 1999 a. 95 1999 a. 150 5. 672; 2001 . 16; 2003 a.
33, 89; 2005 a. 24, 29; 2007 w. 20 5. 9121 {6 @): 2009 4, 40, 378, 379; 20611 . 32,
15520100 & 2605 81,2003 a4, §0, 125, 173200 5 u. 148, 344, 2017 a. 58, 106; 2019
a. ;2021 0,24, 239,

Cross—reference! See also ch, PSC 112, Wis. adm. code.

Tt was ressonable for the PSC to issue a certificate conditioned on the issuance of
DINR permits when legislatively imposed time constraints conld not have been met
if sub. (3% (e} had been strictly followed and all permits required before the issuance
of the certificate, Responsible Use of Rural & Agricultural Land v. PSC, 2000 W1
129, 239 Wis. 2d 660, 619 N.W.2d 888, 99-2430.

While sub. {3) {a} 1. does not provide standards to determine if an application for
a certificate of public convenience sl necessity is complets, it specificufly states that
an application must contain the informalion required by PSC rules and PSC is not free
(o ignore those requirements in making its compleleness detenmination. Although the
PSC's decision that an application 1s complete is not itself a final decision, it is none-
theless subject to judicial review, Clean Wisconsin, Ine, v, Public Service Commis-
sion, 2005 WI Y3, 282 Wis. 2d 250, 700 N.W.2d 768, U4-3179.

Interpreting a PSC rule to require a certificale of public convenience and necessity
applicant to file the actual regulatory approvals befare the application cua be deemed
(o be complete wouldl confliel with sub. (3) (a) 3. w, and b, The statute expressly con-
templates that an applicant will not have the required DNR permits in hand al the time
the PSC must rendler ils compleleness determingtion, Clean Wisconsin, [nc. v. Public
Service Commission, 20005 W1 93, 282 Wis. 2d 250, 700 N.W.2d 108, (43179,

"Fhere is nothing unreasonable in the PSC determining sn application to be com-
plete yet requesting further information to assist in its review ol the certiticate of pub-
lic convenience and necessity application. Clean Wisconsin, Inc, v, Public Service
Commission, 2005 WI 43, 282 Wis. 2d 250, 700 N.W.22d 768, (4-317%.

Sub. (3) {i) expressly withdraws the power of municipalities (o avl, vace the PSC
has issted u certificute of public convenience und necessity, on any maiter that the
PSC has uddeessed or could have addressed in that administrative proceeding, Amer-
icm Transmission Co., LLC v, Dime County, 2009 Wi App 126,321 Wis. 2d 138,772
N.W.2d 731, 08-2604.

Section 196.49 (3) controls u utility’s upplication 1o consirucl an out-al-siate elec-
tric gencraling facility, Sub, (3) applies exclusively (o in-state Facilities, Under s,
196,31 (3) (a) and 5, 196,481 (1} {(am), every public ulility has availed itsclf of Wis-
consin's regulatory jurisdiction by obiaining selhorization lo engage in public wility
buginess, Therelore, when the Public Service Commission reviews sn applicalion
undes s, 19649 (3) 51 is u statutory enlity that is being regulated, net a person’s activity
of constructing a fucility, as is the case under sub. (3). Wisconsin Industrial Energy
Group v. Public Service Commission, 2012 W1 89, 342 Wis. 2d 570, 819 N.W.2d 240,
10-2762.

The Public Service Commission’s {PSC) interprelation of the reasonable needs of
the public is not limited to the existing infrastaucture’s ability to “keep the lights on.”
Ralher, PSC takes inlo account additionat refcvant factors in making its determina-
tion, such as increased reliability, economic benefils, and public policy considera-
tions, PSCs interprelalion of “reasonable needs™ comports with the intent of sub. (3)
{d). Town ol Helland v. Public Service Commission, 2008 Wi App 38, 382 Wis. 2d
799, 913 NoW.2d 614, 171128,

196.494 Regional fransmission planning.
seclion:

(1) In this
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TOWN OF RANDALL
RESOLUTION NUMBER: 2023-001
TITLE: ORDINANCE TO CREATE CHAPTER 31

OF THE ORDINANCES OF THE TOWN OF RANDALL,
PERTAINING TO SOLAR ENERGY SYSTEMS

WHEREAS, it is desired to create Chapter 31 of the Ordinances of the Town of Randall,
pertaining to Solar Energy Systems; and

WHEREAS, -the Town Board of the Town of Randall wishes to create such Chapter in the
manner described in the attached Exhibit X,

NOW, THEREFORE, the Town Board of the Town of Randall, Kenosha County,

Wisconsin, does hereby create, Chapter 31 of the Ordinances of the Town of Randall as described
in the attached Exhibit X,

Dated this_ 77 day of_(2pets 2023,

TOWN OF RANDALL

By: me/d/ﬁm&*—/

Paula A, Soderman, Town Chair

Attest: [ﬁZé@M‘:«

Callie Rucker, Town Clerk




