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Applicant’s response to letter dated February 7, 2023  submitted to Garden City Planning & 
Zoning Commission by David Leroy.   

Note: Applicant’s comments are contained in text boxes in italicized type. 

COMMENTS TO THE GARDEN CITY PLANNING AND ZONING COMMISSION 
ON THE RIVER CLUB SAP APPLICATION 

Work Session - February 15, 2023 

The City scheduled a work session with the Planning & Zoning Commission to "provide 
background to [the P&Z to] facilitate public hearing."  See Staff presentation to the Planning & Zoning 
Commission, dated February 15, 2023.  There was to be no public testimony and no deliberations 
toward a decision.   

Prior to the scheduled work session with the City Council, the City decided not to hold  further 
work sessions, either with the Commission or the City Council. 

In an email to Mr. Leroy (dated February 15, 2023), the City Attorney advised Mr. Leroy that 
his February 7, 2023 comments would not be considered by the Commission at its work session but 
would be included in the public record for future public hearings.   

The February 7th letter contains many factual errors and many legal statements that are not 
correct.  The letter is rife with speculation.  We will not respond to every statement and speculation 
made in the letter but will summarize what we believe is important for consideration by the 
Commission.   

  PLEASE NOTE: The Application was not made by The River Club (that is, the Applicant is 
not The River Club golf course), as implied above.  The Application was made by LPC West, Inc. with 
the permission from the property owner, LB River Club Owner LLC.    

I. 
INTRODUCTION 

This office has been retained to represent a group of interested and affected River Club - Plantation 
Subdivision area residents numbering approximately 100 people, organized under the name "Preserve 
Plantation 23". (hereinafter "Objectors") The group website is preserveplantatation23@ gmail.com and its 
contact leaders are Dr. John and Lynn Livingston of 6273 North Fair Oaks Place, Bob and Reci 
Schmellick of 6253 North Fair Oaks and Dave and Jeanne Patterson of 6326 North Charleston Place, 
Garden City, Idaho, 83703 

This statement regarding representation is not correct.  

Because both the City and Applicant have the right to understand who opposes any application 
(both to adequately address opposition testimony and also to establish standing in the event of a 
judicial review), the City’s Attorney requested this information from Mr. Leroy.  Mr. Leroy responded on 
March 13, 2023:  “The three subdivision residents who formally retained me are: Dr. John Livingston, 
Bob Schmellick and David Patterson . . . . As far as I am aware, there is no association membership or 
subscription list and each of those residents sufficiently motivated will be self-identifying by appearing 
or submitting directly to the City during the comment process.”   
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Although Mr. Leroy indicated on the March 13th that there is no association membership, Mr. 

Leroy signed his February 7th letter as “Attorney for Preserve Plantation 23.”  There is no evidence at 
the Idaho Secretary of State of an organization known as Preserve Plantation 23.  If this, or a similar 
entity, both the City and the Applicant should have further explanation about the nature of the entity.  
 

 
 

II. 
THE OWNERSHIP OF THE PROPERTY REMAINS UNCLEAR 

 
 

Mr. Leroy states that “[t]here is nothing in the application or its supporting materials that directly 
evidences the ownership of the Property.”   This is incorrect.  The Application, as required by Garden 
City, contains the existing deed of record identifying LB River Club Owner LLC as the owner of record 
(see Application submittal beginning on page 14).  The Application also contains a title commitment 
issued by First American Title Insurance Company identifying title in the subject property as vested in 
LB River Club Owner LLC (see Application submittal beginning on page 91). 

 
The ownership of the Application’s subject property is made abundantly clear in the Application 

and Mr. Leroy acknowledges in his letter that the Ada County Assessor identifies the property owner as 
LB River Club Owner LLC. 
  

 
 

III. 
THE USE OF AN SAP AT THIS SITE CONSTITUTES IMPROPER "SPOT ZONING" UNDER IDAHO 

LAW 
 
On November 4, 2020 when the proposed Specific Area Plan ordinance was under consideration, Garden 
City Attorney Charles Wadams authored a memo to the Mayor and Council which warned them to be 
"mindful of the spot zoning issue." At page 2 Wadams stated: 
 

"Spot zoning can more easily be measured by the benefit provided to a particular property owner 
or set of owners to the detriment of comprehensive plan or public goals. If a rezoning provides 
special benefits to a property owner while creating negative impacts to surrounding property, spot 
zoning likely occurred. Spot zoning is zoning adopted in the absence of proper planning." 

 
 

Mr. Wadams is correct that, if challenged, Idaho Courts look to see whether the zoning is in 
accord with the legislatively-adopted Comprehensive Plan.  A claim of spot zoning will be defeated if 
the rezone is in accordance with the applicable comprehensive plan.  If a rezone is in accordance with 
the comprehensive plan, then Idaho Courts will not look to other factors (for example, private benefit of 
the property owner) before rejecting a claim of spot-zoning.1 

 
1 Idaho’s original test for determining whether spot zoning was illegal involved two elements.  As described in 

Price v. Payette County Bd. of County Com’rs, 131 Idaho 426, 958 P.2d 583 (1998) (quoting Dawson 
Enterprises, Inc. v. Blaine County, 98 Idaho 506, 567 P.2d 1257 (1977)), a claim of “spot zoning” would be 
overturned if: (1) the rezone is in accordance with the comprehensive plan; and (2) the change was not solely for 
private gain.   

 
The Idaho test has since evolved over the ensuing years.  “Spot zoning” today is now considered by looking, 
separately, at whether a rezone constitutes “Type One” or “Type Two” spot zoning.  Under current Idaho cases, 
“Type One” spot zoning refers to “[a] rezoning of property for a use prohibited by the original zoning 
classification.  The test for whether such a zone reclassification is valid is whether the zone change is in accord 
with the comprehensive plan.” Evans v. Teton County, 139 Idaho 71, 76-77, 73 P.3d 84, 89-90 (2003).  
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Mr. Leroy has provided a few sentences on what he believes evidences the City’s intention in 

connection with the Comprehensive Plan’s guidance for the subject property, concluding that the 
rezone request, as may be conditioned, is not in accord with the Comprehensive plan.   He is incorrect.   

 
The City spent years reviewing and updating (in both 2019 and 2021) the Comprehensive 

Plan, especially as it relates to the subject property.  With this letter we incorporate by reference into 
the record for SAPFY2023-0001 all of the written and oral testimony, written documentation, including, 
without limitation, staff reports and decisions in connection with the 2019 and 2021 updates to the 
Garden City Comprehensive Plan.  The Applicant’s consultants were actively involved in the public 
hearing process surrounding the 2019 and 2021 updates to the Comprehensive Plan.  With the 
Application’s narrative we have provided the Commission with an overview of how the Application is 
firmly based on the guidance of the City’s legislatively-adopted Comprehensive Plan.   

 
We refer the Commission to Tab 3, pages 1-14 of the Applicant’s Narrative for this Application, 

which Tab 3 provides an extensive analysis of all the rezone Findings required by Garden City, 
especially in connection with consistency with the Comprehensive Plan.   
 

 
 
 
 
 
 

 
Meanwhile, “Type two” spot zoning refers to a zone change that singles out a parcel of land for use inconsistent 
with the permitted use in the rest of the zoning district for the benefit of an individual property owner.  

 
A case applying this test is Taylor v. Canyon County Bd. of Com’rs, 147 Idaho 424, 210 P.3d 532 (2009).  There, 
the Court clarified the test and held that a rezone that is in accordance with the comprehensive plan is not a spot 
zone.  In other words, an Idaho court will no longer look to determine if a spot zone is “Type Two” (solely for 
private gain) if the spot zone qualifies as “Type One” (in accordance with the comprehensive plan). The end 
result of this new analysis is that the “not solely for private gain” requirement of Dawson no longer applies if the 
rezone is in accordance with the comprehensive plan.   

 
The change from the Dawson approach represented by Evans and Taylor appears to reflect the Court’s greater 
comfort with the planning process instituted by the Local Land Use Planning Act (I.C. § 67-6501).  Dawson 
(decided in 1977) came shortly after LLUPA (passed in 1975), at a time when the courts were still coming to 
grips with LLUPA.  LLUPA enshrined the planning process embodied by the comprehensive plan, where the 
community-driven process of comprehensive planning is put into effect by the actual zoning ordinance, which 
must be “in accordance with” the comprehensive plan. (I.C. § 67-6511; Bone v. City of Lewiston, 107 Idaho 844, 
850, 693 P.2d 1046, 1052 (1984)).   

 
Over the following decades, the Court has embraced the comprehensive planning process.  This is no more 
obvious than in the case of spot zoning, where the Idaho Supreme Court has now chosen to place its trust in the 
comprehensive plan alone, rather than looking to any other extrinsic factors, including benefit to the individual 
property owner. 

 
Spot zoning challenges are often brought by neighbors seeking to limit perceived change in a neighborhood that 
may be brought by a rezone to allow more intensive uses.  As described above, the experience in Idaho shows 
courts rejecting spot zoning claims if the rezone is in conformance with the comprehensive plan.  Rathkopf’s 
review of the case law nationwide shows a similar trend:  

 
 NIMBY lawsuits that challenge the validity of a specific rezoning based on an illegal spot zoning claim 

usually prove unsuccessful.  Today, courts generally hold that the “spot zoning” of an individual tract or 
relatively small parcel of land is not per se invalid.  Also, courts in most states grant considerable 
deference to the legislative judgment supporting a rezoning.  See, 3 Rathkopf’s The Law of Zoning and 
Planning § 41:2 (4th ed.). 

 



 
Enclosure to J. Thornborough Letter – April 6, 2023 – Page 4 

IV. 
THE ELIMINATION OF GOLF COURSE HOLES 10, 11, 7 AND 8 APPEARS TO VIOLATE SEVERAL 
MASTER DECLARATION CONTRACT PROVISIONS FOR PLANTATION SUBDIVISION RESIDENTS 

 
 

The Master Declaration of the Plantation is not binding on the Application’s subject property.  
Even if it was, which it is not, as acknowledged by the Objectors and their attorney, private restrictive 
covenants have no authority in connection with the City’s review of an application under the City’s rules 
and regulations.  Any reference to private restrictive covenants has no bearing on the City’s public 
review of the Application.  The Applicant expects that the City will review the Application according to 
the public process without reference to private restrictions.  
 

 
 

V. 
THE SCOPE OF THIS DEVELOPMENT IS TOO MASSIVE TO DO WITHOUT CONTINUING PUBLIC 

SCRUTINY 
 

 
If approved by the City, we have no doubt the Objectors and their attorney will continue to 

scrutinize The Residences at River Club going forward.  The Applicant also has full confidence that the 
City will provide continuing procedural oversight on The Residences at River Club. 

 
If approved by the City, the SAP Master Plan will guide, and the SAP District Code will govern, 

future applications and the application processes. The SAP District Code does not modify the review 
procedures of Garden City but, rather, adopts all of Garden City Code’s land use procedures in full.  
The Applicant is not proposing changes to the City’s procedures.  Traditional notice and hearing 
procedures are not eliminated with this rezone to SAP or in connection with future applications.  
Appointed and elected officials’ involvement will not be eliminated.  

 
For example, all future applications will be required to go through the Design Review 

Consultant recommendation process with a final decision made by the Planning Official, which decision 
is appealable to the City Council at a public hearing.   

 
No decision can be made by the City, as asserted by Mr. Leroy, “behind closed doors with 

staff-only determinations made with developer-only input.”  Frankly, this is an insult to Garden City’s 
staff, the City’s elected and appointed officials, and the City’s adopted processes (which, again, will not 
change).  

 
One technique the City employs to help ensure that citizens who desire notice of pending 

applications, is to ask that citizens identify themselves as “interested parties” to a particular application 
or property.  Once so identified, the City will provide notice of future applications and/or pending 
decisions.   

 
Because the Objectors and their attorney have expressed their concern regarding notice of 

future processes, the Applicant has already asked the City’s staff to maintain a list of all persons that 
provide written or oral testimony in connection with this Application – both in favor or opposed – as a 
list of “interested parties” that will receive notice of future City processes involving The Residences at 
River Club.    
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VI. 
THE TRAFFIC IMPACTS HAVE NOT BEEN FULLY, ADEQUATELY STUDIED 

 
 

The Objectors and their attorney are not traffic/transportation experts and have no credentials 
to opine as to the facts of traffic impacts, appropriate mitigation, internal circulation or parking 
requirements.  The speculation by the Objectors is just that – speculation. 
 

However, a rigorous traffic impact analysis has be compiled on behalf of the Applicant by 
Kittleson & Associates and submitted to Ada County Highway District (ACHD) for review and 
recommendation to the City.  The City also transmitted the Application to ACHD for review.  That 
review is not complete.  The Applicant, understanding how important this review is for the public 
hearing process, requested a deferral of the previously scheduled March 15, 2023 Commission hearing 
to allow ACHD to complete its review.    
  

 
VII. 

THE SAP IN FACT HAS NO ADEQUATE PUBLIC ACCESS TO THE GREENBELT THROUGH THE 
NEIGHBORHOOD 

 
 

The Residences at River Club do have adequate public access to the Greenbelt.  These 
residents will enjoy the same existing improved access to the Greenbelt that all pedestrians and 
bicyclists --  both on the north and south sides of State Street – have along State Street’s sidewalks 
and bike lanes leading to Plantation River Drive – a designated public bikeway – and then leading to 
the existing Greenbelt public access.   

 
The Applicant will improve its frontage on the south side of State Street with the south leg of 

the Pierce Park intersection and with a 10-foot multi-purpose pathway.  The improvements planned by 
ACHD for the north side of State Street also include 10-foot multi-purpose pathway extending east from 
the traffic light at Pierce Park.  Future widening phases for State Street could include the extension of 
the 10-foot  pathway on both sides of State Street to the traffic light at the designated public bikeway, 
Plantation River Drive.   

 
The Applicant has worked diligently with its neighbors on Fair Oaks Place who have voiced 

their concern that a pedestrian and bicycle connection not be made to Fair Oaks Place.  The Applicant 
supports its neighbors’ position and no such connection is shown in the Application.  Both the Applicant 
(and we assume its neighbors) support bikes and pedestrians continuing to access the Greenbelt using 
the existing designated bikeway at Plantation River Drive and the planned multi-purpose pathway on 
State Street.   
 

 
 

VIII. 
THE IMPACTS ON THE EXISTING ADJACENT NEIGHBORHOOD HAVE NEITHER BEEN FULLY 

ANALYZED NOR APPROPRIATELY MITIGATED 
 

 
As discussed in the Application, the Applicant is an award-winning international development 

and property management company that has existed for over 50 years.  The Applicant is highly 
respected throughout its markets for exceptionally designed residential and commercial projects and is 
the second-largest apartment manager in the United States.  The Applicant has acquired great 
experience and expertise in analyzing and addressing potential impacts with its development designs.   

 
A great deal of thought was put into the Master Plan design to ensure impacts on nearby and 

adjacent property owners are mitigated.  The issues raised by the Objectors include:  (1) vehicular 
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access (and bike and pedestrian access) to Fair Oaks Place; (2) Fire Department access to Fair Oaks 
Place; and (3) perceived insufficient parking at The Residences that would overflow onto public streets 
in the Plantation neighborhood.   

 
As provided further in this response and the Application, The Residences at River Club has 

been designed without any type of access to Fair Oaks Place.  The Applicant strongly supports its 
neighbors’ position to maintain The Residences at River Club as a self-contained neighborhood.   The 
Applicant has no reason to believe that ACHD will require vehicular access to Fair Oaks Place, which 
vehicular access between a private and public street is contrary to ACHD Policy. 

 
As stated above, the Applicant strongly supports the Neighbors’ position to maintain bike and 

pedestrian access to the Greenbelt as planned along State Street and the existing public bikeway 
along Plantation River Drive.   

 
The Applicant has been forthcoming in advising its neighbors that the Boise Fire Department 

may require gate-controlled emergency access to Fair Oaks Place.  However, pre-application 
discussions with the Fire Department indicate that no such access is anticipated.   

 
As stated further in the Application, the Applicant has designed The Residences at River Club 

to contain all parking within the project.  Parking requirements proposed in the SAP district code reflect 
the parking needs observed and experienced in the Applicant’s many projects.  The Commission is 
aware that the City’s Council is in the process of reviewing recommended changes to the City’s 
existing parking standards.  The Applicant is monitoring this process and will continue to work with the 
City on possible revisions to the parking standards proposed in the SAP district code to reflect the 
parking standards eventually adopted by the Council.    
 

 
 

IX. 
WITHOUT PROPERLY DEVELOPED WATER OR SEWER PLANS, THIS PROPOSED HIGH DENSITY 

SAP LOCATION IS PREMATURE 
 

 
Conceptual Utility Plans for The Residences at River Club were prepared by the Applicant’s 

consultants at The Land Group and provided to the City’s Staff.  These Plans and a narrative report 
provide the City with preliminary designs on existing and planned water and sanitary sewer service. 
The City’s Engineer has issued a conditional will serve letter in connection with the Application stating, 
as is typical and as required by Garden City Code: “New water and sewer services must be reviewed 
and approved by the city’s Public Works Department when development is proposed.”   
 

“Development” is not proposed with this Application’s conceptual master plan.  Further 
applications must be processed and approved by the City (including the review of water and sewer 
services) prior to development. 

 
As explained further in the Application, municipal water and sewer services are readily 

available for the Residences at River Club from existing facilities on or adjacent to the Property.  
Phased development of the Residences at River Club would occur from the west side of the project to 
the east, which phasing mirrors the logical extension of water and sanitary sewer infrastructure based 
on the location of existing trunk utilities, topography and drainage patterns.   

 
No permit for construction will be issued by Garden City without finally approved plans for 

sewer and water connections in compliance with Garden City Code Title 6, Chapter 3 (Sewer) and Title 
6, Chapter 2 (Water).  The Applicant expects that, if the Application is approved, the City will make this 
a standard condition of approval -- even if redundant because such is already required by Garden City 
Code. 

 


