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TESTIMONY BEFORE THE SUB-COMMITTEE ON
ADMINISTRATIVE PRACTICE AND PROCEDURE,
SENATE JUDICIARY COMMITTEE, by

RABBI NORMAN LAMM
April 20, 1967

The question of privacy in contemporary American society
is a subtle and enormously complex legal problem, and one which also
entails fundamental moral and ethical dimensions. I am theréfore

honored by the invitation of this Sub-committee to testify before it,
e e — SN L5

to the best of my ability, on the view of classical Judaism on the

right of privacy. For Judaism comprises not only, or even primarily,

a theology and a morality expressed in general terms, but a highly

developed legal code known as Halakhah. The Halakhah has two prin-

cipal sources: the Written Law, or Scripture, and the Oral Law,

which claims equal antiquity with the Written, and which subsequently
‘ - —

was embodied in the Mishnah (redacted in the second century of the

————

Common Era) and the Gemara (fifth century), both together comprising

the Talmud. Lk |5 e m(,,,ﬁ;o)
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In our country, the right of privacy first became a public

issue in 1761 when James Otis, representing Boston merchants,

appeared in the Superior Court of Massachusetts Bay to protest the
application of the Collector of Customs to enter and search any
premises with no safeguard against abuses. Altnough Otis lost his
case, it was "the first blow for freedom from England."l

The Fourth Amendment, enacted in 1791 prohibits unreason-
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able sei;ure and searches, and thus, in a measure, protects the

g _ﬁ;iQ;cy of the citizen, although the first case clearly recognizing

privacy as a right dates from the early twentiefh century,2 and its

thorough consideration by the legal profession begins with a famous

law-review article by Warren and Brandeis.3

This rigﬁ;{has been traced to Roman law. There are ref-

erences to it in the siggh:seggyry Justinian Code and, earlier, in

the writings of Cicero. But actually its origins are more ancient,

and go back to Biblical thought and law.

IN THE BIBLE

At the very beginning of the Biblical account of man, we
are informed of the association of the feeling of shame, the reaction
to the yiolation of privacy, with man's moral nature. Adam and Eve
ate of the fruit of the tfee of knowledge of good and evil, after
which "the eyes of theﬁ/both were opened, and they knew that they
were naked; and they sewed fig leaves together, and made themselves
girdles."4 The need to decide between good and evil gave man self-
consciousness and a sense of privacy which was affronted by his ex-
posure. The respect for physical privacy is again alluded to in the
story of Noah and Ham.? The abhorrence of exposure of what should
remain concealed is evidenced in the Biblical idiom for illicit

sexual relations: giluy arayot, literally, "the uncovering of naked-

ness." Rabbinic tradition discovers the virtue of privacy in the

blessing uttered over Israel by the gentile prophet Balaam, "And '
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Balaam lifted up his eyes and he saw Israel dwelling tribe by tribe."6 ;
What is it that he saw that so inspired him? The tradition answers:

he saw that the entrances to their tents were not directly opposite

each other, so that one family did not visually intrude upon the

privacy of the other.’

Even more to the point is a specific commandment in the

Bible which declares a man's home a sanctuary which may not be

violated by his creditors: "When thou dost lend thy neighbor any
manner of loan, thou shalt not go into his house to fetch his pledge.
Thou shalt stand without, and the man to whom thou didst lend shall

bring forth the pledge without to thee."8 "Thou shalt stand without"

is the Biblical way of saying, "do not violate the privacy of his

home."9

\ IN THE HALAKHAH

The Halakhah differentiates between two forms of invasion

of privacy: intrusion and disclosure.lp \M\OK‘Y'va¢~\ '\ irJh ;k}./

The first case of intrusion concerns the Biblical law just

e— - —_—

mentioned, that of the creditor desiring to seize a pledge from the

e o ————— —————

home of the debtor. The Talmud records two opinions as to whether

e e —— ———

this prohibition applies only to ordinary citizens acting on their
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own or also to the representative of the court; it decides that even

e —— ——————————

the court officer may not invade the premises of the borrower to

g

—

seize the pladge.11 The courts are thus not permitted any invasion

of privacy denied to private citizens, the omly difference between
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them is that only by court order may the borrower's possessions be
seized forcibly outside his home .12

The most important contribution of the Halakhah to

—
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that of a more subtle form of intrusion; visual penetration of a

S ————————— T ——

neighbor's domain. This is termed hezek re'iyah, damage incurred by

viewing or prying.

~ ) e —————

"VISUAL DAMAGE"

That such non-physical invasion of privacy is proscribed

we learn from the Mishnah which prohibits installing windows facing

N——

the courtyard of a neighbor.13  The question, however, is whether

this prohibition is more than a moral exhortation, and is legally

actionable. Two contradictory opinions are recorded in the Talmud.

One mainfains that hezek re'iyah is not considered a substantial

—

damage. The other opinion is that visual surveillance is considered

a substantial damage. It is this second opinion, that holds visual

——————— —

penetration of privacy as tortious as physical trespass, that is

fully accepted by the Halakhah.l4 Basically, this means that if two
partners jointly acquireohor inherited a tract of land, and decide to
divide it and thus dissolve their partnership, each has the right to
demand that the other share the expense of erecting a fence at least
four cubits high, i.e., high enough to prevent each from spying on
the other and thus violating his privacy.

Interestingly, the Halakhah does not simply permit one of
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the erstwhile pértners to build a fence for his own protection, and
then require his neighbor to share the expemse because he too is a
beneficiary, but demands the construction of the wall so that each
one prevents himself from spying on his neighbor. Thus, R. Nachman

said in the name of Samuel that if a man's roof adjoins his neighbor's-

 courtyard -- i.e., the two properties are om an incline, so that the

roof of one is approximately on level with the yard of the other --

the owner of the roof must construct a parapet four cubits high.15

In those days, most activity took place in the courtyard, whereas the
rdof was seldom used. Hence, without the obstruction between them,
the owner of the roof could see all that occurs in his neighbor's
courtyard and thus deprive him of his privacy. This viewing is re-
garded as substantial damage as if he had physically invaded his
premisest, Therefore, it is incumbent upon the owner of the roof to
cgnstruct the wall and bear all the expenses, and so avoid damaging

his neighbor by denying him his privacy.

Thus, the Halakhah insists upon the right of privacy, and

s -

holds even the non-physical violator of another's privacy guilty of
~— e —_— R

inflicting a substantial damage. It is the responsibility of each

individual not to pry into his neighbor's personal domain, and this

e ——————— e o e s T —

responsibility can be enforced by the courts.l6
It should be added that while the discussion in the

Talmud concerns visual access to a neighbor's domain, the principle

may be expanded to cover eavesdropping as well. Thus, one prominent
AR N e




medieval commentator, R. Menahem Meiri,17 decides that while we

must guard against hezek re'iyah, visual surveillance, we need not

worry about hezek shemiyah, aural surveillance. Hence, the wall the

partners can demand of each other must be solid enough to prevent
overlooking each other's affairs, but need mot be so strong that it
prevents overhearing each other's conversations. But the reason
Meiri gives is not that eavesdropping is any less heinous than spying
as an invasion of privacy, but that people mormally speak softly when
they think they will be overheard. Where this reason does not apply,
such as in wiretapping or electronic "bugging," then obviously hezek

shemiyah.is as serious a violation and a damage as hezek re'iyah.

All forms of surveillance -- natural, mechanical, and electronic,

——

visual or aural -- are included in the Halakhah's strictures on

hezek rey'iyah.
The gravity of non-physical intrusion is only partially
evident from the fact that the Halakhah regards it as tortious,in

that prevention of such intrusion is legally enforceable. More im-

portant is the fact that such surveillance is considered not only
as a violation of civil law, but, what is more serious in the con-
text of Judaism, it is considered as issur, a religious transgression.

Visual or aural invasion of privacy is thus ‘primarily a moral offense,

and the civil law and its requirement of monetary compensation is

et ——

derivative from it.18
o iesbuit

It is instructive, therefore, that the controversy re-

corded in the Talmud on hezek re'iyah prefigured by many centuries --

indeed, almost two millenia -- the two conflicting interpretations of
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the Fourth Amendment to the U. S. Constitution. The theory that

visual penetration cannot be considered the equivalent of physical

“trespass finds its spokesman in Mr. Justice Black who, in his

literal interpretation of the Constitution in his dissent in

Griswold v. Connecticut,l? fails to uncover any provision forbidding

the passage of any law abridging the privacy of individuals. The

opposite point of view, which considers hezek re'iyah as substantial
20

damage, was expressed by Justice Brandeis“’ and, in our days, by

Mr. Justice Douglas21 and others. The unequivocal decision of the

Halakhah holding non-physical violation of privacy to be equivalent

S —
to substantial damage, i.e., to physical trespass, has not yet been

fully adopted by the Supreme Court, which has to a large extent let

the majority decision in Olmstead remain as the interpretation of
the Fouﬁth Amendment, while considering most questions of privacy,
such as wiretapping, under Section 605 of the Federal Communications

Act of 1934.21  The Court does seem to be tending more and more to

the conclusion that no physical trespass is necessary to be in viola-

tion °f the F?Hft.}}-,_ém‘?lié{“eng,_é__b.gt;,,_as_nf,mw the Olmstead decision

is controlllng. American law has not yet developed and accepted a

right of privacy as clearly and unequ1voca11y as has ancient Jewish law.

~——— e ———

DISCLOSURE

The Halakhah considers intrusion and disclosure as two

separate instances of the v1olation of privacy. Interestingly, the

—
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Biblical commandment concerning forced entry by the creditor into
-the debtor's home to secure a pledge -- a case of intrusion -- is
immediately preceded by the commandment to remember the plague that
afflicted Miriam who was thus punished for speaking ill of Moses to
their mutual brother, Aaron -- a case of disclosure.24  The law
against disclosure is usually divided into three separate parts:
slander (i.e., false and defamatory information), talebearing, and
gossip. . The last term refers to the circulation of reports which
are true; the "evil tongue" is nevertheless forbidden because it is
socially disruptive, since it puts the victim in an unfavorable

light. However, in its broadest and deepest sense disclosure is not

so much an act of instigating social disharmony as the invasion of

personal privacy. Thus, the Mishnah teaches that after a trial
ﬂ;;;;;§;§+;;;;—sy more than one judge, each of them is forbidden to
reveal which of the judges voted for acquittal and which for con-
viction.25  The Talmud relates that the famed teacher R. Ami ex-

pelled a scholar from the academy because he revealed a report he had

heard confidentially twenty-two years earlier.26 Information re-
e ——

ceived confidentially may not be disclosed even if it is not damaging

or derogatory as long as the original source has not expressly

—

released it.27 Even if the original source subsequently revealed

———

this information publicly, the girst listener is still bound by the

confidence until released 28 -- a remarkable example of the ethics

of information. Unauthorized disclosure, whether the original informa-
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tion was received by complete consent or by illegal intrusion,

whether ethically or unethically, remains prohibited by the Halakhah.

PROTECTION OF THE MAIL

‘We have discussed so far two kinds of intrusion, visual
and aural. But the Peeping Tom and the eavesdropper are not the
only kind of practicioners of this "dirty business,”" as Justice
Oliver Wendell Holmes called it, with which the Halakhah is con-
cerned. Another form of invasion of privacy is reading another's
mail. Letters sent through the mail are protected by the Fourth

Amendment, according to a Supreme Court ruling in 1877 -- although

——————
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a special bill had to be passed by Congress in 1965 specifically
exempting the mail from the levy power of the Internal Revenue

Service. In Halakhah, a law protecting the privacy of mail was

enacted a thousand years earlier, by R. Gershom, "The Light of the

Exile"; the decree might well be older than that.2?

POLYGRAPHS

The polygraph, or lie-detector, is not accepted by a
majority of judges in either criminal or civil proceedings, yet

about 200,000 to 300;000 tests are conducted annually by government

30

and business. Although one would not nomally expect so modern

an invention to be treated by the Halakhah, an eminent contemporary

scholar, Rabbi O. Baumol (d. 1948) has written a comprehensive
_ R0 B -COoNpEeRenS.

——

responsum on the problem.31 He points to an ancient Jewish legend

e —

which speaks of a kind of lie detector device that was used in King
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Solomon's court. He concludes that the polygraphhmaXAEot be

used to determine the credibility of witnesses in criminal cases,

and may be utilized on witnesses in civil cases only where the court

has good reason to suspect them of lying. The defendant himself can

never be subjected to the polygraph in criminal cases, since the
e e ———

Halakhah does not accept even voluntary confessions,33 but in
__,___—/”——.———\ ——- ————— S RE L —

certain special civil cases the machine may have limited validity

where it is requested by the defendant. The question turns on the

e e —

concepts of hosmin -- unwarranted belligerence by the judges towards

———

the witnesses, which results in intim;dat§n5~them, and the use of

the polygraph representing such intimidation =-- and merumah, suspicion

* The Halakhah thus

by the judge of the witnesses!' credibility.
offers support for the hesitation of most American judges in using

L}
this device, and there is good reason not to encourage or even permit

e ———
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its use in government or industry, exoegt_ghere the employee is

P t—————— I —————— —
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brought up.on.specifie-eharges-and where he consents to its use.

Even under such condltlons, prov151ons ought to be made not automat-

— B — ——————— ———— e ———

ically to presume the guilt of employees who refuse to take the 11e

detector test for thlS is then a form of coerced self incr1minat10n.35

o e ——

But even under the best of condltlons and with all safeguards now
available, one can sympathize with Senator long's reference to the
polygraph as a "psychological blackjack" and a "dubious instrument of

Inquisition."36 This is more than an invasion of one's home or

speech; it is an intrusion 1nto his very heart and mind.

——— ——




-11s

NATIONAL DATA CENTER

One cannot, I believe, find any technical legal objection

' to the proposed National Data Center; but the whole sense of Jewish

' law and universal morality must reject such a plan as abhorrent.

What we are confronted with is an automated "evil tongue," institu-
tionalized gossip computerized for instant character assassination.
Perhaps in the beginning, as some of its well-intentioned advocates

have suggested, no confidential information will be fed into this

| data bank. But if the mechanism exists then we may be sure that by

some as yet undiscovered law that issues from the depths of human
and social perversity, all kinds of information will be forthcoming
in an attempt to satisfy its insatiable appetite for more and more
facts regardless of their relevance, need, or accuracy. Certainly
the desiye for efficiency and technological novelty ought not to
force us to create a monster that can be put to the most sinister

use and that may constitute a threat to every citizen of this country.

PRIVACY AS A DUTY

The Halakhah's civil law thus protects privacy even against
visual_and aural surveillance and other forms of non-physical tres-
pass, and implies the legal obligation of the citizen, at his own
expense, to curb his curiosity from violating his neighbor's domain
of privacy. But the Halakhah comprises more than civil law; it

o S

includes a sublime moral code. And its legal limit on voyeurism is

e e o
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matched by its ethical curb on the citizen's potential exhlbltionism.

e e eeee—— - m— e e e—

P—

It regards privacy not only as a legal right but also as a moral duty.

—

We areﬂtidden to protect our own privacy from the eyes and ears of
our neighbors. ’The Talmud3’ quotes Rav as pointing out a contradic-
tion between two verses. David says, "Happy is he whose transgression
is concealed, whose sin is cerred,"38~ whereas Solomon states, "He
that covereth his transgressions shall not prosper."39 The Talmud
offers two solutions, the first of which is that David discourages
the revealing of sins not publicly known, whereas Solomon encourages
confession of sins that are already widely known. What is not known
to others I may not reveal about myself. A man has the moral duty
to protect his own privacy, to safeguard his own intimacies from the
inquisitiveness of his neighbors.40 The Talmud records an opinion
that once a man has confessed his sins to God on the Day of Atonement
'(Yom Kip;ur),.he should not confess them again on the following Yom
Kippur -- and applies to one who does so the verse, "as a dog that
returneth to his vomit."l  These are strong words, and reveal to us
the contempt of the Rabbls of the Talmud for the indignity inherent

me— — T —————— S

in the loss of privacy -- even one's own privacy, and even before

his Mggszwgply.

S That it should be necessary to exhort people to protect
their own privacy may seem astounding, yet never was it more relevant
than today. For as contemporary society becomes more complex, as

people become more intertwined with each other, and with increasing
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\ufbanization, privacy becomes more and more precarious.42 Electronic
‘1ntrusionism has now been developed to a high art, and constitutes

| & grave menace to society. Technologically, man now has the ability
to destroy privacy completely and forever. Yet despite this danger,
‘which this Sub-committee has done so much to expose, the public does
not seem to be overly exercised. There does not seem to be enough
indignation over the fact that even the President and Senators and
other leaders of the nation feel that their offices are being
"bugged," and that surveillance technology now threatens to strip
evéry potential victim of his very self-hood without even a
psychological fig leaf to cover his moral nakedness. We seem to have
become conditioned by the psychiatrist's couch to accept the baring
of our souls to anyone who is interested in us. We are, as someone
once puttit, the Generation of the Picture Window, who desire as
much that others look into us as that we look out at them. It is
thus imperative that the concept of privacy as an urgent moral duty

be brought home to our people.

THEOLOGICAL BACKGROUND
The Halakhah's legal and moral doctrines of privacy are
based upon certain fundamental theological considerations. The Bible
teaches that man was created in the Image of God,43 by which is
meant that the creature in some measure resembles the Creator, and

which implies the need by man to imitate God: "as He is compassionate
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and gracious, so must you be compassionate and gracious."44 Now
both the Jewish philosophic and mystical_traditions speak of two
aspects of the Divinity: one is the relatedness by God to man, His
knowability; and second, His Essence and absoluteness in which He
infinitely transcends and remains forever unknown to man. These
two areas of "darkness" and "light," the two zones of disclosure
and concealment, of revelation and mystery, coexist within God without
contradiction.#>  Now this unknowable Essence or Absoluteness is
the inner boundary of His privacy. In His resistance to and limita-
tion of man's theological curiosity and metaphysical incursions,46

God asserts His exclusive divine privacy. Even Moses may not gaze

upon the Source of the voice that addresses him.*7  The Mishnah

declares that one who is disrespectful of the divine dignity by
'seeking torpenetrafe into divine mysteries beyond his ken, it were
better had he not been born.%8 "Dignity" (kavod) is thus a
coffelative of privacy,

But if this is true of the Creator, it is true of His

human creature as well. As God reveals and conceals, so man dis-
v S

——

closes and withholds. As concealment lS an aspect of div1ne privacy,
_____ —————————— ———————————————— e ——— pEm—

so is it the expre551on of human privacy; the desire to remain

unknown, puzzling, enigmatic, a mystery. Judaism does not absolutize

______ —————— e ———————

privacy, taken to an extreme, it results in the total isolatlon OL

man and transforms him into a closed monad. Without any communication
S . o ————— e —————

or self- revelat%on, he must suffer verltable social, psychological,
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and spiritual death. But the other ‘extreme, unlimited communication

and the end of privacy, leave man totally depleted of self -- again
death.49 For | both God and man, therefore, in that they share the
phéﬁoﬁenon of personality,'there must be a tension and balance

between privacy and communication, between concealment and dis-

cldsﬁre, between self-revelation and self-restraint.

e ——

fhis sense af privacy may be referred to the ethical
quality of tzeniut, which usually is translated as "modesty." But
tzeniut means more than modesty in the moral or sexual sense. By
extension, the term comprehends respect for the inviolability of
the personal privacy of an individual, whether oneself or another,
which is another way of saying respect for the integrity of the
self. Man is fundamentally inscrutable, in that, according to
Judaism,: he is more than just natura but also persona: he is
possessed of a mysterious, vital center of personality which transends
the sum of his natural ﬁhysiological and psychological properties.
But not only is he mysterious, he also should be, and the extension
of this free and undetermined center of personality constitutes the
boundaries of his selfhood and hence‘his privacy. It is this privacy
which we are called upon to acknowledge as an act of tzeniut.

"It hath been told thee, O man," says the prophet Micah,>0
"what is good and what the Lord doth require of thee: only to do
justly, and to love mercy, and to walk humbly with thy God." The

Hebrew for "walk humbly" is hatzheia lekhet, the first word deriving
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from.the same root as tzeniut. Man must tread the path of reverent
privacy "with thy God" -- for it is from Him that we learn this form
of conduct and Whom we imitate in practicing it.

So sacred is this center of privacy in man that even God
does not permit Himself to tamper with it; that is the meaning of
the freedom of the will, the moral autonomy of man. And that is

why God's "hardening of Pharoah's heart"51 became an ethical and

philosophic problem for Kabbinic exegesis of the Bible. Certainly, then

it is criminal for man to attempt such thought-control, even if

benevolent.

CONCLUSION

In sum, we have seen that Judaism asserts that man, in
imitation of God, possesses an inviolate core of personality, and
that pri%acy constitutes the protection of this personality core
from the inroads of society and the state. The earliest legislation
on privacy goes back to the Bible. In the Halakhah, which underwent
its most creative development between 2000 and 1500 years ago, the
right of privacy was legally secured in a mamner more advanced that
that which prevails in contemporary Constitutional law: non-physical
intrusion was considered the equivalent of physical trespass. The
Halakhah's concept of privacy covers both intrusion and disclosure,
visual and aural surveillance, tampering with the mails, and, to the
largest extent, the use of the polygraph. The spirit of Jewish law

rejects the idea of a national data bank. It is understood that in
———\—____—_____
—‘-\\
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all these instances, the right to privacy is not absolute;22 for

S—— - —

instance, such rights would automatically be suspended ~where there

I ——

exists a grave threat to national security. But privacy is more

N —————

than a legal right there is also a moral duty for man to protect
his own privacy.

The legislation which this Sub committee has bee consid-
ering not only promises significantly to advance the law safeguarding
privacy from the threat of constant attrition and encroachment, but

the hearings themselves contribute to the edification of Americans

in their moral responsibility to defend the integrity of their

privacy. Congress, of course, cannot legislate moral duties. But
———————— —

in the prominence it glves to the various immoral affronts to human

dignity - & performs a vital educative function.

\ It would be desirable that in addition to legislation,
which is the direct business of Congress, other significant sectors
of the population wouldrevince greater concern for privacy. The
press, the clergy, and the teachers of our country have the obligation
to provide the moral climate out of which meaningful legislation
issues. And perhaps the scientific community can be encouraged to
use technology itself to protect us from the consequences of tech-
nology. Part of the same brainpower that has gone into the creation
of anti-missile missiles might help us achieve an anti-gadget gadget

that will provide us with an electronic cure for an electronic ailment.
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p In a famous passage, the teachers of the Mishnah
counselled man on how to avoid sin. They said, "Know what is above
you: a seeing eye, a hearing ear, and a book in which all your deeds

are recorded."53

For moderns, who have become the easy victims of
both the sinister designs of the professionals of intrusion and the
frivolous self-indulgence of the amateurs, that sage advice should

| be paraphrased to counsel us on how to avoid the breakdown of our
privacy: "Know at all times what is above you and below you, in
front of you and in back of you: a seeing eye and a hearing ear --
not of God, but of man's electronic gadgets -- and a magnetic tape
on which all your words are recorded." That awareness and that
sensitivity are the moral and psychological background for successful
legislation.

! Until such adequate legislation is forthcoming, no

American can safely afford to relax.
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