
K-Notes: Amended and 
Restated Loan Agreement

A contract should define the type of liability. 
If it doesn’t, joint and several liability can be 
presumed under state laws. Without clear and 
explicit lanugage, California courts will presume 
joint and several liability when all liable parties 
benefit in some manner from the past or present 
consideration.

The parties to whom the obligation is owed should 
prefer joint or joint and several clauses since this 
allows the obligee to choose which obligor or borrower 
to sue. The obligee would prefer to demand payment 
from the most financially capable party because it’s 
easier than chasing all of the parties.
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KEY TAKEAWAYS

Define What Kind of Liability

• How to Decide on Which Liabilty Attorney,
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Each borrower is a principal to the obligation and not just to 
accommodate some other obligor. Negotiating and drafting 
this way ensures that the cosigner will be primarily liable for 
the obligation and if/when it becomes necessary, landlords can 
recover from each or any borrower directly.

• Define Your Client’s Relationship

For instance, if A and B are jointly and severally liable to C, A and B need to have a separate 
agreement sometimes called the ‘contribution agreement’ for a complex transaction involving 
many parties.

• Define the Nature of Liability
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“When drafting joint and 
several liability clauses, it’s 
best to hold each borrower 

individually liable, but 
in the end, as a group, 

because they benefit both 
ways. The nature of their 
relationship in this deal is 

what dictates the right kind 
of liability for them.”

“Presumptions should 
not be relied upon when 

drafting or signing 
an agreement and an 
express provision on 

liability that accurately 
and completely 

describes the intention 
of the contracting 

parties should always be 
preferred.”


