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https://www.youtube.com/watch?v=WOdjCb4LwQY
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Introduction 

1. Insurance Act 2015 – recap of main changes to law 

2. Dalecroft Properties v Certain Underwriters at Lloyd's – Background facts 

3. Online Underwriting issues arising  

4. Policy wording issues  

5. Takeaway points 
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Insurance Act 2015 - Recap 

• Most significant insurance contract law reform since 1906 

• Act applies to policies entered into on or after 12 August 2016 

• Part 2 (fair presentation) also applies to variations of existing policies on or after 12 

August 2016 

• Significant changes to the remedies for misrepresentation/non-disclosure and new 

restrictions on relying on non-causative breaches of policy terms 
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“Fair Presentation” (section 3) 
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Previous position: 

• Must disclose every material 

circumstance/material representations must 

be true 

• But not asking obvious questions may be 

seen as waiver of duty to disclose 

 

New position 

 
New concept of “fair presentation”: 
 

• Disclose every material circumstance know or 

ought to know  

 

• OR “sufficient information” to put prudent 

insurer on notice that further enquiries are 

needed 

 

• In manner which is “reasonably clear and 

accessible” (no “data dumping”) 
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Remedies for Misrep/ND 
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Type of Misrep/ND Remedy 

Deliberate / Reckless Avoidance – keep premium 

Negligent/Innocent & Underwriter: 

o Would have not written the policy at 

all 

Avoidance – return premium 

o Would have included a contractual 

term 

Include contractual term 

o Would have charged more premium Reduce claim proportionately 
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Terms Not Relevant to the Actual Loss  
(section 11) 
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Previous position: 

• No need for causation: s.33(3) MIA 1906 

 

New position: 

 

• Act targets terms which tend to reduce the 

risk of particular kind or at particular 

location/time 

 

• Insurer cannot rely on non-compliance if 

insured shows this could not have increased 

risk of “loss which actually occurred in the 

circumstances in which it occurred” 
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Dalecroft Properties – Factual Background 
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Dalecroft Properties – Factual Background 

Dalecroft Properties Ltd v Underwriters Subscribing to Certificate Number 
775/BA004/2008/OIS/00000282/2008/005 [2017] EWHC  1263 (Comm) 

• In 2007 Dalecroft purchased  the freehold of a five-storey premises in Margate.  The 

premises were divided into a restaurant, amusement arcade and shop on the 

ground floor and a 27-room hostel on the remaining floors. 

• Dalecroft obtained buildings insurance cover for the premises via a coverholder 

who underwrote the policy on behalf of various Lloyd’s syndicates pursuant to a 

binding authority agreement. 

• The policy was underwritten using the coverholder’s online underwriting system 

which automatically generated quotations and policy documents where the 

answers corresponded exactly with the criteria in the underwriting guide. 

• Where the answers did not correspond exactly with the underwriting guide, the risk 

was referred to an underwriter. 
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Dalecroft Properties – Factual Background 

• When the Insured’s broker obtained cover for the Insured in July 2007, she made 
the following representations: 

1. the property was in a good state of repair; 

2. it had no flat roof area; and 

3. It had never been subject to malicious damage or vandalism. 

 

• In October 2007 and June 2008 a representative from the local Council visited the 
property and noted  several defects including: 

 “fire alarm not working, separation poor in places, lack of emergency 
 lighting,   poor management, windows broken, windows falling out, roof 
 leaking… Property in very poor state of repair…Open basement filled with 
 rubbish and bed bases.” 
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Dalecroft Properties - Background 

• The policy was renewed in July 2008 and the information / declarations 

remained largely unchanged. 

 

• In November 2008 the broker requested various changes to the policy and 

a further certificate was issued which was headed “CANCEL & REPLACE” 

 

• The premises were destroyed by a fire in May 2009 and Insurers sought to 

avoid the Policy on the grounds of misrepresentation and/or non-

disclosure relating to the condition of the premises.  

 

• Insurers succeeded on all points after a very careful and thorough review 

of the underwriting evidence. 
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Dalecroft Properties – Factual Background 

• The judge also commented that, although the case was decided under the 

old law, the outcome would have been the same under the Insurance Act 

2015. 

 

 "The old law embodied in the 1906 Act is insurer-friendly, and may 
 sometimes operate harshly to the detriment of the insured. Looking 
 at the matter in the round, however, I am satisfied that the 
 application of the pre-2015 Act law works no injustice to Dalecroft in 
 the present case. The evidence satisfies me that Dalecroft made no 
 real effort to make a fair presentation of the risk (as that expression 
 is now defined in the 2015 Act ) to the underwriters at renewal, and 
 thereafter made no real effort to comply with the Commercial 
 Unoccupancy conditions of the insurance. It also satisfies me that 
 underwriters would have declined the risk (ie would not have 
 entered into the contract on any terms) had a fair presentation been 
 made at renewal. It follows that, even under the 2015 Act, Dalecroft's 
 claim would have failed." 
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Dalecroft Properties: Online Underwriting 
issues arising 

The on-line underwriting platform 

• Automated system where approved brokers can log-in and complete 
proposal/statement of fact directly or send separate proposal for insurers to 
populate; 

• Linked to underwriting guide – automatically calculates rates and clauses to be 
applied, unless referral to underwriter generated; 

• Quotation automatically generated and emailed to broker to check/accept 

• If accepted, the online system automatically generates policy documentation 
including: 

o Policy certificate/schedule 

o Statement of Fact/Proposal 

o Policy Wording 

o Debit note 
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The misrepresentations 

• Good state of repair  

• The EPO  

• No Flat roof  

• Not subject to malicious Acts or vandalism 

• Vacant for refurb  
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Good state of repair 
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• What does it mean?  

• Inconsistency with broking presentation 
- refers to property being in a good 
condition 

• Referral or declinature 

• Deemed to know information in public 
knowledge – Google Maps street view? 
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The EPO 
• No specific question on Statement of Facts/Proposal  – disclosable? 

• Ensure there is a clearly worded Disclosure Notice and Declaration for 
any other material facts not specifically covered by a question 

• Duty to give Fair Presentation – “I have made a fair presentation of the 
risk and have disclosed all facts and circumstances which would be 
material to the underwriter’s assessment of the risk…” 

• Where follow up information required, should trigger a free text box 
with sufficient space to provide full information and in turn trigger 
referral to underwriter  
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Flat Roof 
• Rating loading applied and different conditions depending on % size – linked to underwriting 

guide 

• Proportionate remedies under Insurance Act apply  

• What is driving the rate (eg unoccupancy / trade) so would flat roof ultimately have made a 
difference to premium charged? 

• Wording of the question – "any flat roof?" 

• Link to further box specifying percentage area? 
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Not subject to malicious Acts or vandalism 

• Automatic decline; or  

• Subject to further information? 

• Care taken if restrict answers to certain confines e.g. within last 5 years – waiver 
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Vacant for refurb  

• By email advised: "we have been advised that the residential units are all 

vacant now for refurb, duration of works as yet unknown." 

• Not followed up – risk of waiver  

• More proactive underwriting required – need to follow up on certain 

information – can online systems cater for this? 
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Policy wording issues 

• "Cancel & Replace" vs endorsement 
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Policy wording issues (continued) 

• Trade / business description – drop down box of choices – free text if 

other? 
• Late night bar vs night club 

• Consider adding wording such as "If the above options do not accurately reflect your trade / 

business description, please provide further details here.“ 
 

• Linear / broad brush approach – inflexible? 

 
• Inconsistencies between bolt-on clauses: Commercial Unoccupancy 

Conditions vs Residential Unoccupancy conditions – which one applies? 
• Commercial Unoccupancy conditions (Only Applies To Empty Commercial Elements): "…. 

Warranted premises shall be kept clear of all loose combustible material….“ 

 

• Residential Unoccupancy conditions (only applies to empty residential elements): - No such 

requirement to keep clear of all loose combustible material  
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Policy wording issues (continued) 

• Clearly identify as warranties and to which type of risk applies?  
 

• Sprinkler system – fire? 

• Burglar alarm warranty – tricky to link it to a particular risk 
 

• Accessibility of documents - Ensure documents such as key facts are 

not buried in the system or other policy documents 
 

• Key facts was on page 5 of the Policy Documents – Key Facts should be a standalone 

document and provide appropriate policy information 
 

• Confirmation of "Statement of Fact" – this requires confirmation of 

state of knowledge on the part of the insured 

 
• Tick box to ensure that account holder of the online system has provided relevant 

documents to the insured and obtained their confirmation of facts? 

26 



As this presentation uses 

‘special’ fonts the 

presentation should always 

be saved as a PDF before 

circulating externally. 

 

To save as a PDF… 

>Office Button 

>Save As 

>PDF or XPS 

(Save as PDF) 

 

 

Failure to do this will result 

in PowerPoint replacing the 

fonts and the presentation 

will not display correctly. 

 

A number of pre-designed 

layouts have been 

created for this 

presentation. To choose 

the right layout go to 

>Home 

>New Slide 

Choose the most 

appropriate layout for 

your slide content. 

 

 

To format the body text, simply 

highlight the specific line(s) of 

text and click ‘tab’ or press 

‘increase/decrease list level’ 

button. If you continue to click the 

‘Tab’ button and the text turns 

red you have tabbed too far and 

should use the ‘decrease level’ 

button to return to compliant text. 

 

Do not use the bullet point button 

to format your text. 

 

For printed documents avoid text 

being smaller than 11pt. For 

Presentations avoid text being 

smaller than 14pt. 

Policy wording issues (continued) 

 

• Being too helpful – Providing documents such as Sample 
Demands and Needs Statement 
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Takeaway points 

• Review wording of questions in Proposals/Statements of Fact 

• Clear declarations reminding of duty of fair presentation and 
sufficient space to add further information 

• More scrutiny on underwriting especially for proportionate 
remedies - consider setting up test platform to go through  
different outcomes with Judge at trial 

• Ensure endorsements or bolt on clauses automatically triggered 
are not inconsistent with rest of policy wording 

• Consider linking warranties if possible to certain sections only or if 
certain answers given in proposal (e.g. flat roof).  
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relation to property claims and he is experienced in 

advising on all aspects of insurance law including non-

disclosure issues, breach of warranty/condition precedent, 

application of average and commercial settlement of 

disputes.  He also has experience in drafting policy 

documents to comply with the Insurance Act 2015.  Will 

has extensive experience in advising London market 

insurers on property claims involving, for example, fires in 

nightclubs, flooding in a gym, theft of stock from a 

warehouse, fires at commercial premises, liability claims 

following covered incidents and subrogation.  He has 

advised on non-disclosure issues and breaches of policy 

terms including breaches of electrical circuit maintenance 

conditions, alarm warranties, compliance with statutory 

requirement conditions and reasonable precautions 

conditions.  Will's cases have involved losses in the USA 

and Dubai, as well as in the UK and he has worked with 

clients based in the USA and France. 

Toby specialises in property, construction and liability 

insurance. 

Toby's practice has a particular focus on complex policy 

coverage and business interruption advice. The subject 

matter ranges from small businesses up to multi-national 

companies. He recently assisted with the latest edition of 

Riley on Business Interruption and takes an active interest 

in industry developments. 

Toby also specialises in complex subrogated recoveries 

on behalf of insurers arising out of large property losses. 

He has a track record of significant recoveries against 

architects, engineers, surveyors and contractors as well 

as the manufacturers of dangerous products and enjoys 

the technical as well as the legal aspects of these claims. 


