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Insurance Act 2015 - Recap

* Most significant insurance contract law reform since 1906
« Act applies to policies entered into on or after 12 August 2016

« Part 2 (fair presentation) also applies to variations of existing policies on or after 12
August 2016

« Significant changes to the remedies for misrepresentation/non-disclosure and new
restrictions on relying on non-causative breaches of policy terms




“Fair Presentation” (section 3)

Previous position:

Must disclose every material
circumstance/material representations must
be true

But not asking obvious questions may be
seen as waiver of duty to disclose

New position
New concept of “fair presentation’:

» Disclose every material circumstance know or
ought to know

« OR “sufficient information” to put prudent
insurer on notice that further enquiries are
needed

* In manner which is “reasonably clear and
accessible” (no “data dumping”)




Remedies for Misrep/ND

Deliberate / Reckless Avoidance — keep premium
Negligent/Innocent & Underwriter: Avoidance — return premium
o Would have not written the policy at

all

o Would have included a contractual Include contractual term
term

o Would have charged more premium Reduce claim proportionately




Terms Not Relevant to the Actual Loss
(section 11)

Previous position: New position:

No need for causation: s.33(3) MIA 1906 Act targets terms which tend to reduce the

risk of particular kind or at particular
location/time

Insurer cannot rely on non-compliance if
insured shows this could not have increased
risk of “loss which actually occurred in the
circumstances in which it occurred”




Dalecroft Properties — Factual Background




Dalecroft Properties — Factual Background

Dalecroft Properties Ltd v Underwriters Subscribing to Certificate Number
775/BA004/2008/01S/00000282/2008/005 [2017] EWHC 1263 (Comm)

« In 2007 Dalecroft purchased the freehold of a five-storey premises in Margate. The
premises were divided into a restaurant, amusement arcade and shop on the
ground floor and a 27-room hostel on the remaining floors.

« Dalecroft obtained buildings insurance cover for the premises via a coverholder
who underwrote the policy on behalf of various Lloyd’s syndicates pursuant to a
binding authority agreement.

« The policy was underwritten using the coverholder’s online underwriting system
which automatically generated quotations and policy documents where the
answers corresponded exactly with the criteria in the underwriting guide.

« Where the answers did not correspond exactly with the underwriting guide, the risk
was referred to an underwriter.

10



Dalecroft Properties — Factual Background

 When the Insured’s broker obtained cover for the Insured in July 2007, she made
the following representations:

1. the property was in a good state of repair;
2. it had no flat roof area; and

3. It had never been subject to malicious damage or vandalism.

* In October 2007 and June 2008 a representative from the local Council visited the
property and noted several defects including:

“fire alarm not working, separation poor in places, lack of emergency
lighting, poor management, windows broken, windows falling out, roof

leaking... Property in very poor state of repair...Open basement filled with
rubbish and bed bases.”
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Dalecroft Properties - Background

The policy was renewed in July 2008 and the information / declarations
remained largely unchanged.

In November 2008 the broker requested various changes to the policy and
a further certificate was issued which was headed “CANCEL & REPLACE”

The premises were destroyed by a fire in May 2009 and Insurers sought to
avoid the Policy on the grounds of misrepresentation and/or non-
disclosure relating to the condition of the premises.

Insurers succeeded on all points after a very careful and thorough review
of the underwriting evidence.
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Dalecroft Properties — Factual Background

« The judge also commented that, although the case was decided under the
old law, the outcome would have been the same under the Insurance Act
2015.

"The old law embodied in the 1906 Act is insurer-friendly, and may
sometimes operate harshly to the detriment of the insured. Looking
at the matter in the round, however, | am satisfied that the
application of the pre-2015 Act law works no injustice to Dalecroft in
the present case. The evidence satisfies me that Dalecroft made no
real effort to make a fair presentation of the risk (as that expression
IS now defined in the 2015 Act ) to the underwriters at renewal, and
thereafter made no real effort to comply with the Commercial
Unoccupancy conditions of the insurance. It also satisfies me that
underwriters” would have declined the risk (ie would not have
entered into the contract on any terms) had a fair presentation been
made at renewal. It follows that, even under the 2015 Act, Dalecroft's
claim would have failed."
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Dalecroft Properties: Online Underwriting
ISsues arising

The on-line underwriting platform

- Automated system where approved brokers can log-in and complete
proposal/statement of fact directly or send separate proposal for insurers to
populate;

« Linked to underwriting guide — automatically calculates rates and clauses to be
applied, unless referral to underwriter generated,;

« Quotation automatically generated and emailed to broker to check/accept

« |If accepted, the online system automatically generates policy documentation
including:

Policy certificate/schedule

Statement of Fact/Proposal

Policy Wording

Debit note

O O O O
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Proposal / Statement of Fact

Disclosure

IMPORTANT NOTICE: Please check this proposalistatement of fact for insurance very carefully.

NON DISCLOSURE WARNING

The following Propesal Form [ Statement of Fact together with any other information supplied to the Underwriters will form the basis of
the Insurance and any non-disclosure or misrepresentation of 3 material fact could invalidate all or part of the Insurance contract. A
miaterial fact {or material disclosure) is a fact likely to influence Underwriters’ acceptance and assessment of the risk. This applies
both befors the policy commences and during the policy. Furthermore all answers or statemeants on the Proposal Fomm [/ Statement of
Fact, Claim Fomn or other Material Documents are the respensibility of the Proposerinsured and the Proposerinsured should
therefore carefully check the accuracy of any information provided. Faiflure to fully comply with the above may prejudice the
setlement of any clam. H you are in any doubt as to what constitutes @ material fact or material disclosure you should disclose it
andler refer to your insurance advisor for assistance

Insured
HName of tha Proposer § Insured Dialacromt Lig

Rlzk Address

252-258 Inciusive, Northdown Road
Margate

Kent

©T9 2PX

Is the Comaspondence Address different from the Risk Address?
Mo

Risk Details
Was the property bull (255 than 250 years aga? Yes
Is It In 3 good state of repalr? i

I5 It ballt of baick, stone or concrete, and rool made wih slale, thes, metal, concrete or Niat roofed with asphalt, AL
bitumen or cancrete®

Has 1 got a listed bullding siatus™ No
Has 1t got any Nat mof area’? No
Has It ever suffered from flooding orls It In an area troubled by flocding? No
Has It ever been subjected to maliclous acts or vandallsm? No
?D%psr_uxlmmﬂwan did the Insured purchase this propenyT(pleass select the monih and enter the year 2.g. July 2007
]

Use of insured property
Realdential
Are there any reskentlal elements? ¥

H]

What typs of tanants occupy the property?
Working pecple?

Owner accupled and ! or long leasshoid?
Shudents?

DSS refemalks?

Local authority?

Asylum s2ekers and / of refugeesT
Unoceupled?

iEEEEEE

Caover In respect of unoccupied elements s resticted to fire, eartiquake, 2xploskon, lighining, alrerar, not, Impact, breakage/collapse of radioftv
a3enals or satelie dishes, falling Teesmranchestslegraph polesamp posts, Nood, stofm and subsigenceandsinmeave ¥ specificaly requestad.
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The misrepresentations

. Good state of repair

. The EPO

. No Flat roof

. Not subject to malicious Acts or vandalism

. Vacant for refurb

17



Good state of repair

« What does it mean?

 Inconsistency with broking presentation
- refers to property being in a good
condition

 Referral or declinature

- Deemed to know information in public
knowledge — Google Maps street view?

18



The EPO

* No specific question on Statement of Facts/Proposal —disclosable?

 Ensure there is a clearly worded Disclosure Notice and Declaration for
any other material facts not specifically covered by a question

« Duty to give Fair Presentation — “I have made a fair presentation of the
risk and have disclosed all facts and circumstances which would be
material to the underwriter’s assessment of the risk...”

Where follow up information required, should trigger a free text box
with sufficient space to provide full information and in turn trigger
referral to underwriter

TRISTAR

Underwriting

15 there any further Information or materal facts you should or would ke 10 advise Underwniers? Mo

Declaration

Ta the best of my'owr knowiedge and belel Me Information provided In connection with this Proposal FormeStatement of Fact 1s ue and L'we hawe not
withineld any materal facts. I'we confirm that liwe are at least 16 years of age uniess 3 limied company or tnest. L'we undersiand that non-disciosure
or mis-representation of 2 material fact wil entfile Underariters to void he Insurance. [WLB. A material fact ls one Mkaly 0o Influence accepltance of
assessment of this proposal by Underartiers: If you are In any doubt 3 b what constiutes 3 materal fact you must disciose It). Uwe ungerstand that
this Proposal Form'Statement of Fact does not bind meiss to complete is Insurance but agres Mat, should a contract of insurance e concluded, Tils
Proposal FormdStatemant of Fact contalns siatemants upon which Undersniters have relied In deckding to aceept this Insurance and the sialaments
made therein shall form the basls of the contract

True

VERY IMPORTANT: IF ¥YOU CAN HOT CONFIRM THAT THE AB0VE PROPOSAL FORMYSTATEMENT OF FACT IF TRUE ¥DU MUST
CONTACT EMHER YOUR INSURANCE AGENT OR CARTER-MIDDLETON LIMITED Ti& TRISTAR UNDERWRITING IMMEDIATELY I

19



Flat Roof

 Rating loading applied and different conditions depending on % size — linked to underwriting
guide

 Proportionate remedies under Insurance Act apply

« What is driving the rate (eg unoccupancy / trade) so would flat roof ultimately have made a
difference to premium charged?

 Wording of the question — "any flat roof?"

« Link to further box specifying percentage area?

20



Not subject to malicious Acts or vandalism

e Automatic decline; or
» Subject to further information?

« Care taken if restrict answers to certain confines e.g. within last 5 years — waiver

Today's News
Hunt for police officer's attacker

 stretcher into the back of a waiting ambulance

12 3 4

by Mary Louis and Martin Jefferies. Pictures by Nick Evans
A naliee officer who was hit over the back of the head with a fire extinguisher v




Vacant for refurb

« By email advised: "we have been advised that the residential units are all
vacant now for refurb, duration of works as yet unknown."

* Not followed up —risk of waiver

 More proactive underwriting required — need to follow up on certain
information — can online systems cater for this?
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Policy wording issues

« "Cancel & Replace" vs endorsement

TRISTAR

Underwriting

TrisStar Commercial Certificate Schedule - CANCEL & REPLACE

IMPORTANT MOTICE: Please check this Certificate Schedule and accompanying Proposal Form/Statement of Fact very carefully

The Propesal Form ! Stasement of Fact togethear with any other information supplied o the Undenwmiters must not be misleading or incompiee and shall
form the basis of the contract with the Undenariters and shall be incorporated thersin

Agent f Intermediany: Oster Insurance Services
Cartificate Mumber: TESEADIMWZ00E § OIS/O0000ZEZ008/004 replaces exdsting policy OIS/AOO0ZS R T00SM00E
Form: TriStar Commercial Wording 2007
Froposer: Dalecroft Ltd
Risk Address: 254-258 Inclusive., Morthdown Road
Blargate
Hent
cTa 2PX
Feriod of Insuranca: Commencing 16:10 on the 19th Movember 2008 to 23:50 hrs on the 31st July 2009

(Bicth Drays Inclusive)

Premium: £ o.00

IPT & 5.00%: 4 .00 (IFT = Insurance Premiurm Tasx)
Administration Fee: £ o000

Total: 4 .00

Underwritten By: Certain Underwriters at Lloyd's

Contract NMumber: TSEBEA0OAZ008

Sigmed and dated in Beckenham Kent, BR2 6MNR on the 200 Nowvember 2008
For and on behalf of thvose Undenwriters subscribimg to the Certificate Schedule by
Carter-Middleton Limited ta TriStar Underwritimg




Policy wording issues (continued)

 Trade /business description — drop down box of choices — free text if

other?

« Late night bar vs night club
» Consider adding wording such as "If the above options do not accurately reflect your trade /

business description, please provide further details here.”

 Linear/broad brush approach - inflexible?

* Inconsistencies between bolt-on clauses: Commercial Unoccupancy

Conditions vs Residential Unoccupancy conditions —which one applies?
« Commercial Unoccupancy conditions (Only Applies To Empty Commercial Elements): "....
Warranted premises shall be kept clear of all loose combustible material...."

» Residential Unoccupancy conditions (only applies to empty residential elements): - No such
requirement to keep clear of all loose combustible material

25



Policy wording issues (continued)

» Clearly identify as warranties and to which type of risk applies?

» Sprinkler system — fire?
» Burglar alarm warranty — tricky to link it to a particular risk

» Accessibility of documents - Ensure documents such as key facts are
not buried in the system or other policy documents

» Key facts was on page 5 of the Policy Documents — Key Facts should be a standalone
document and provide appropriate policy information

« Confirmation of "Statement of Fact" — this requires confirmation of
state of knowledge on the part of the insured

» Tick box to ensure that account holder of the online system has provided relevant
documents to the insured and obtained their confirmation of facts?
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Policy wording issues (continued)

. Being too helpful — Providing documents such as Sample
Demands and Needs Statement

Demands and Needs Statement

Please note that this statement is also avallable fo download from the last page on the ordering process when ordering insurance products.

Firm Name:
Date of Issue:
Title Indemnity Insurance: Statement of Needs and Suitability

As part of our sarvice 1o you, we have examined the titke o th property which you are now buying/selling/modgaging/remortgaping * and have identified a matter of potertal concern Any problem with
the tithe which is not resoived may atiect Me value of the property or your abity fo by, sell or morigage &, and this may cause you added cost or eventual nancial loss

In order to deal with this, we recommend obtaming a tike indemngy policy which addresses the identilied probiem, An explanation of the cower which the proposed polcy grves, and a summary of the
policy's main terms, condiions and exclusions, are set out in the Policy Summary and the Key Facts Stalement which are attached

The Financial Conduct Authority (FCA) requares us to ensure that the proposed policy Is suable for your particular needs
Either include this statement:

We have approached a number of providers of tale indemaity Insurance in order to sakect a policy which best sults your needs, Please note that we have no contractual obligation to purchase Insurance
products on your behakt from any of these providers. Detadls of the terms of business under which we deal with the recommended provider are available on request

or this statement:

Adter reviewing the range of providers of Ut Indemnty insurance provders. we recomrmend poseles ooy fron R  1')2 /15472100 provided b MS Underwrten by
0 subgect 10 lemded regulation by the Firaacial Conduct
Authority and Prudential Regukation Authority. Please note that we have no contractual obégation o purchase insurance products on your benalf from .ﬁhns of the lerms of business under which we
deal witfQare avaiable o request

We besieve tat the insurance recommended is appropriate best meets your needs as a person buying/sellisg/mortgaging/remodtpaging* residential property of this type for the folawing reasons:

+ the policy best meets the needs of a person buying/seding/mortgagingfremortgaging” property of this type,
+ the policy provides the cover required; and
+@ts a sultable provider of ttle indemy insurance products for the purpose of your ransaction




Takeaway points

 Review wording of questions in Proposals/Statements of Fact

 Clear declarations reminding of duty of fair presentation and
sufficient space to add further information

« More scrutiny on underwriting especially for proportionate
remedies - consider setting up test platform to go through
different outcomes with Judge at trial

« Ensure endorsements or bolt on clauses automatically triggered
are not inconsistent with rest of policy wording

« Consider linking warranties if possible to certain sections only or if
certain answers given in proposal (e.qg. flat roof).
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