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IUA Brexit Contract Continuity Clause - IUA 09-077

Commentary

Preamble

This commentary is intended to outline the overall drafting intent of IUA 09-077 and how in practical

terms it would operate when ‘Brexit’ takes effect (the clause is copied in the Annex below for

reference). However, it should not be considered definitive or binding advice, legal or otherwise. As

with all IUA wordings / clauses, contractual parties are free to adopt the clause as they deem

appropriate to their individual circumstances.1

To provide some context, the IUA Clauses Committee were asked by IUA’s Brexit Working Group to

consider drafting an EU Contract Continuation Clause. The rationale for the proposed clause was to

provide a possible contractual option for parties by catering for circumstances where the United

Kingdom (UK) has left the European Union (EU) without suitable transitional arrangements being put

in place or where no agreement between the UK and the EU has been reached to permit UK insurers

to perform insurance contracts with EU domiciled insureds. The consequences of such an exit would

likely be that those insurers providing insurance into the EU on a Freedom of Establishment (FoE) or

Freedom of Services (FoS) basis could be deemed to be carrying on a regulated activity without a

licence. This activity would include continuing to provide cover or paying claims on that contract. There

are a number of other market clauses that similarly attempt to address this issue, in a variety of ways,

and the intention is that IUA 09-077 would add to those and be freely available for use.

IUA 09-077 - underlying principles and general comments

The basic principle underpinning IUA 09-077 is relatively straightforward. An insurance contract (that

has the potential to be impacted by a ‘Brexit event’) is placed with both a UK domiciled insurer (‘the

Insurer’) and another, likely EU/EEA-based insurer (‘Insurer B’). Insurer B will act as a ‘contingent

insurer’. This means that the Insurer will solely provide cover, pay claims and perform any other policy

obligations, unless and until a ‘Brexit event’ (and associated triggers) occurs, at which stage Insurer

B will provide the coverage, pay claims and perform any other required obligations under the contract.

The following points provide more detail on the wording considerations and wider technical issues

raised during the drafting process:

1 This commentary does not form part of IUA 09-077 and is not intended to be exhaustive or definitive and is

subject to any views or interpretation by a Court, regulator or similar body. By including this commentary, the
IUA is not providing legal advice and the IUA does not accept any responsibility for subsequent interpretation
of the commentary or the accompanying model clause, or any part thereof. Any party considering adopting
the model clause, or any part thereof, should seek their own legal advice for clarification of the use and
intention of it.



(a) The Brexit process is, and continues to be, uncertain in its potential outcome and, consequently,

it is difficult to draft a clause that provides for all political eventualities. Moreover, insurers may

have very different corporate structures in place, both now and in the post-Brexit landscape.

Consequently, a key concern in the drafting process was to ensure that the legal principles

underpinning the ‘contingent insurer’ approach were sound and that the terminology and intent of

the clause was as clear as possible.

(b) The applicability and use of this clause will very much depend on insurers’ individual operational

circumstances and legal structures and for some insurers there will be no suitable ‘Insurer B’

within their corporate group and identifying such an insurer outside of their group may not be

viable. Users (and their advisors) will need to consider whether the clause in question is suitable

for their operational needs - in particular, careful assessment of the regulatory rules and prudential

implications (in both the UK and relevant EU member state jurisdiction) of Insurer B being a

contractual party is required.

(c) This clause can only apply where a ‘Brexit event’ triggers the conditions in paragraph 4 of IUA

09-077 (in respect of not being able to perform the contract). So, for example, a Brexit agreement

that allows the Insurer to continue to perform their obligations under the contract and/or not be

exposed to any sanctions would mean that this clause would not come into effect.

(d) The Insurer, Insurer B and the Insured form a binding part of the Contract and are contractual

parties (whether at inception or via endorsement). This means that there is no transfer of risk to

Insurer B as and when a ‘Brexit event’ occurs – both Insurers being already parties to the contract.

This also gives the Insured the comfort that, should a ‘Brexit event’ occur, the Policy will (if legally

permissible) continue on the same terms via Insurer B. By agreeing the clause, the Insured will

consent to the Insurer B’s participation on a per contract basis and will thus be able to satisfy

themselves of Insurer B’s security and ability to perform the Contract.

(e) IUA 09-077 was drafted to apply to outwards insurance business, i.e. the Insurer would be a UK

carrier and Insurer B domiciled in an EU member state (or in a non-EU third party state whose

authorised insurers are able to transact the business where the Insurer could not). The clause

could, though, also work for inward business. However, the specific legal and regulatory rules in

place in respect of branch and subsidiary operations continue to evolve and will almost certainly

be different in the UK and EU member states. Again, users will need to be cognisant of this when

considering how the clause operates for their circumstances.

(f) IUA 09-077 was drafted with direct insurance policies in mind. This reflects the expectation that

there will likely be differing rules in place in respect of underwriting cross-border reinsurance.

Even so, subject to our caveats noted above, there is nothing in principle that would limit

application of IUA 09-077 to reinsurance risks.



(g) There will be additional complexities where a policy is underwritten on a subscription basis,

compared to where written on a 100% basis, and particularly where contingent insurers are based

in different jurisdictions. However, in principle and from a technical drafting perspective, IUA 09-

077 can operate effectively also in these cases. A positive aspect is that a single model clause

could be used on the coinsurance risk as opposed to a myriad of different policy approaches to

the same contract.

(h) There will need to be some form of agreement in place between the Insurer and Insurer B to

govern their relationship. This would include the specifics of how Insurer B provides their stamp

and (electronic) signature to confirm their participation, how premium received by the Insurer (or

Insurer B) is apportioned between the Insurers and how claims payments are reconciled. Insurer

B also would need to be able to meet any prudential requirements, including around reserving, in

the jurisdiction where they are domiciled. These issues are not best addressed in a policy clause

however. The key intention in IUA 09-077 is to provide certainty to the Insured that in the ‘Brexit

event’ scenario cover will continue to be provided, valid claims will be paid (assuming in both

cases that Insurer B is not also prohibited from performing the contract). The mechanics of the

relationship between the Insurer and Insurer B are important but not necessarily for the Insured

in terms of cover provided.

IUA 09-077 – commentary on specific articles

Paragraph 1 – This paragraph highlights the limited scope of the clause to where the UK leaves the

EU. This includes reference to any transitional arrangements that may be subsequently agreed by the

UK and EU. The clause could be amended to cater for other member states leaving the EU but, in the

current circumstances, it was felt preferable to restrict the proposed scope.

Paragraph 2 – This is a clarification statement designed to confirm the contractual intent and status of

the parties.

Paragraph 3 – This provision is designed to make clear the limited application of the clause in relation

to the wider Contract terms and conditions.

Paragraph 4 – This provides the trigger and mechanism whereby performance of the contract (or part

thereof) will be undertaken by Insurer B. It also clarifies that this will occur only where Insurer B is

permitted to provide cover and would not be subject to legal or regulatory sanctions in doing so. There

may be differing rules in individual EU member states that may impact the trigger for the Brexit

Contract Continuity Clause to take effect – for example rules in respect of underwriting marine, aviation

and transport on a cross-border basis. It is for the contractual parties to establish whether the provisos

in paragraph 4(a) or 4(b) have actually been triggered.



Paragraph 5 – This provides further provisions on the future operation of the Contract (or part thereof)

following a ‘Brexit event’. It releases the Insurer from performance of the Contract and confirms that

Insurer B will perform the Contract as if it were the only insurer party to it. It is clarified that the same

Policy terms and conditions will apply and that premium received by the Insurer or Insurer B is deemed

to meet the Insured’s contractual obligations.

Paragraph 6 – This outlines that the Policy will be terminated where neither the Insurer nor Insurer B

are permitted to perform the Contract and/or, in doing so, would be exposed to legal or regulatory

sanctions. It requires notice of cancellation to be given after the trigger conditions in (a) and (b) of the

paragraph to apply. As it is hard to put definitive timelines around the Brexit process, notice given ‘as

soon as reasonably practicable’ is the most suitable option.

Paragraph 7 – this provision applies where part of the Contract has been terminated under paragraph

6. It grants the Insured a right of cancellation of the remaining part of the Contract upon service of

written notice to the Insurer or Insurer B. This right is the default position on the basis that the Insurer

is not authorised to perform part of the Contract through no fault of any of the parties, with an

understanding that negotiating cover for a part or parts of a Contract could prove more complex than

renegotiating the risk in its entirety.

Paragraph 8 – this provision addresses the return of premium where the Contract (or part thereof) is

terminated. In many cases, there will be cancellation provisions contained in the underlying Contract

and, therefore, the clause defers to those provisions. In the absence of such provisions, a return

premium based on time on risk would apply. However, time on risk might not be appropriate in some

cases, such as where a specific geographical location is the part of the risk that is terminated. Where

so, there is inclusion of a provision for the parties to come to agreement on return premium. In practice,

this issue will likely not be overly problematic because, normally, if there is an exposure under a UK

Policy where the Insured is a company domiciled in the EU, an adequate premium would have already

been allocated to that exposure at the inception of the contract and the relevant taxes paid through

the Insurer’s tax representative to the tax authorities in such territory. In such cases, the premium

should be straightforward to identify.

ENDS



Annex

BREXIT CONTRACT CONTINUITY CLAUSE

1. This clause shall only apply following the withdrawal from the European Union by the United

Kingdom, including where a transition agreement has been effected (“Brexit Event”).

2. The Insurer and [Response] (“Insurer B”) (together “the Insurers”) and the Insured agree this

clause forms a binding part of the contract between the Insured and the Insurers.

3. Except as set out in this Clause and notwithstanding any other provision in this Contract, a

Brexit Event shall not have the effect of:

(a) terminating this Contract; or

(b) altering or invalidating any term of, or discharging or excusing performance under, this

Contract; or

(c) giving any party a unilateral right to alter or terminate this Contract.

4. Subject to paragraphs 5 and 6 and to the extent that the Insurer as a consequence of a Brexit

Event is:

(a) not permitted by applicable law or regulation to perform this Contract (or any part thereof);

and/or

(b) would become exposed to any legal or regulatory sanction as a consequence of

performing this Contract (or any part thereof),

this Contract or such part that cannot be performed (as per sub-paragraphs 4(a) or 4(b)) shall

instead be performed by Insurer B to the extent that Insurer B is permitted to do so by

applicable laws and regulations and without exposing Insurer B to any legal or regulatory

sanction.

5. If and from such time as paragraph 4 applies:

(a) The Insurer shall no longer be obliged to perform the Contract or such part that cannot

be performed (as per sub-paragraphs 4(a) or 4(b)) and shall have no liability whatsoever

for such non-performance.

(b) Insurer B will only perform the Contract to the extent to which the Insurer would have

been obliged to do so and only to the extent that the Insurer is no longer obliged to do so

pursuant to sub-paragraph 5(a).

(c) Accordingly, this Contract will be performed as if only one of the Insurers were party to it,

including (but not limited to) the following respects:



(i) All limits of indemnity, aggregate limits of indemnity (including the overall aggregate

limit) and deductibles/excesses; and

(ii) The Insured’s obligations in respect of the premium will be fully discharged by making

payment to the Insurer or Insurer B.

6. If, as a consequence of a Brexit Event, neither the Insurer nor Insurer B:

(a) are permitted by applicable law or regulation to perform this Contract (or part thereof); or

(b) can perform this Contract (or part thereof) without exposure to any legal or regulatory

sanction

then this Contract (or such part which is not permitted by applicable law or regulation to be

performed or the performance of which would expose the Insurer or Insurer B to any legal or

regulatory sanction) shall be terminated with effect from 23:59:59 GMT / BST on the date

immediately before a Brexit Event. The Insurer will serve notice of cancellation in respect of

the part of the Contract which cannot be performed as soon as reasonably practicable after

it becomes aware that sub-paragraph 6(a) or 6(b) apply.

7. In the event that the Insurers are unable to perform a part of the Contract as per sub-

paragraphs 6(a) or 6(b) the Insured shall have the option to cancel the remaining part of this

Contract upon the serving of written notice to either the Insurer and / or Insurer B.

8. Within [14] days of the termination of this Contract (or part thereof) the Insurer shall return to

the Insured any paid but unearned premium which shall be calculated as provided in the

cancellation provisions of this Contract or if there are no such provisions on a pro-rata basis

for the time on risk or where not applicable as otherwise agreed by the parties to this Contract.
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