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INTRODUCTION

A report, by Augsburg College Sociology Professor Robert Grams, docu-
mented that Blacks and-Native Americans received straight jail sentence more
often that whites in Hennepin County District and Municipal Court. The report
also indicated that Blacks and Native Americans represented by a public
defender received straight jail more often than whites represented by a public
de fender.

In December of 1976, the Urban Coalition of Minneapolis was contacted by
the Chief Hennepin County Public Defender who requested the organization's
assistance in dealing with the conclusions stated in the Grams' report.

After some thoughtful deliberation, it was the organization's decision to

pull together a task force made up of all the key actors in the criminal

justice system, community based organizations involved in legal defense, and

representatives of the Black, Native American and Latino communities. The
purpose of the task force was to work toward pinpointing some reasons for the
disparities, and to recommend plans of action to alleviate them. It was hoped
that having a broadly representative task force would provide a balanced
framework by which to approach the problem.

After months of dicussions and work sessions, the following report and
its recommendations was adopted by the UCM Sentencing Task Force. Clearly,
this task force, which was plagued with many apparently irreconcilable differences,
would not have made these important first steps toward change and communica-
tion without the dedication of many task force members, the persistance and
leadership of its Chair, William Mullin, and the staff work of Arturo Perez,
UCM Assistant Director of Community Outreach.

Earl D. Craig, Jr.
President




JUDICIARY

In the original UCM staff feport, there were recommendations made related

to the judiciary that have since been tabled by the Sentenceing Task Force.

The recommendations were broad in scope and would have greatly altered the
present judicial structure. The majority of the task force did not wish to
move toward sweeping change but instead to suggest some intermediate changes
that might help in relieving sentencing disparity. What follows is a discussion
of the suggestions that were made.

One of the key elements in the maintenance of an equitable sentencing
system is the individualized consideration of each case. It is very critical
that judges have as much information about defendants as possible and that all
possible alternatives to incarceration are presented. Judges should hear from
the prosecutor and defense counsel and community advocates for the accused, to
obtain all information concerning all alternatives to incarceration. Most
judges now do this, some do not.

Another area of importance is defining what criteria were used in senten-
cing a defendant. Currently, judges sometimes state their reasons for
sentencing a defendant. It is our recommendation that judges state, for the
record, the reasons they sentenced a defendant to a term of incarceration and
why all alternatives were rejected. This would be an important step because
it would force the judges to sit down and write out specific criteria they
employed.

The statistical value of recording reasons for sentencing would be great.
Essential data concerning criteria for sentencing used by judges, sentencing
patterns and other significant information could be made available. This

would provide solid research material for studies that could measure the
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performance of the bench, pointing out problems areas that develop in the
sentencing process. It would also be of great help in trying to develop
remedies for problems that occur.

We agree with what is in the ABA Standards on Probation, that "The judge
should begin his reasoning process from the assumption that probation is the
best sanction, and be moved from that assumption as the particular facts of
the case before him call ..."l We also agree with the ABA stance that "The
probation decision should not turn upon generalizations about types of
offenses or the existence of a prior criminal record, but should be rooted in
the facts and circumstances of each case. The court should consider the nature
and circumstances of the crime, the history and character of the offender, and
available institutional and community resources. "2

The premise that incarceration should be the last resort is a valid one.
Unfortunately, in the current system, minority people don't stack up as well
as whites. In determining the character of the individual, the report of the
probation officer can be potentially laced with culturally biased interpreta-
tions. The judge may, however unconsciously, decide the fate of a minority
defendant from a biased perspective. It may be because the person is not
dressed well, because the person is unemployed, doesn't own a car, has had to
move from place to place to avoid high rents, etc. The experience of being
a minority person in an anglo world cannot be easily understood by the
criminal justice system.

To some degree the cultural bias that does exist in the system has

contributed to the development of diversion programs geared toward white

defendants. There are not enough diversion programs or alternatives to

laBA Standards on Probation, Approved Draft, 1970. p. 4.

21bid. p. 10.




incarceration that are geared toward serving the minority client. Given this
lack of alternatives, there are few options a judge can consider in determining
a sentence. Those minority people who are lucky enough to get into a
diversion program often have trouble because the therapy or program philosophy
are culturally alien. Quite often the blame is placed on the defendant,
making it even harder for other minority defendants to get into programs.

It becomes obvious that there is a critical need to develop alternatives
to incarceration geared toward the needs of minority defendants. It is our

opinion that the bench should, as a branch of the Hennepin County criminal

justice system, strongly support the effort to organize a conference on alter-

natives to incarceration for minority defendants.




OFFICE OF THE EVALUATOR

The concept of an office of the evaluator funded by the Hennepin County
Board located outside the Hennepin County criminal justice system is supported

by the task force. The office should be created and operate for a period of

two years to study and monitor disparities in the Hennepin County criminal

justice system. The evaluator would conduct statistical studies of the system;
and would, therefore, be given access to all pertinent records. The committee
recommends the review, and if necessary the amendment, of the Minnesota Privacy
Act, to assure maximum effectiveness of the above office. The evaluator would
periodically submit reports to the Henenpin County Board. The creation of

this office would be a significant gesture by the system, acknowledging the
need to look at its operation more closely.

Along with the creation of an office of the evaluator, it would be
advisable to establish two committees to advise and work with the evaluator.
One committee should be made up of people within the criminal justice system,
while the other committee should be made up of community people, particularly
minority people. Both committees would also assist the evaluator in: a)
reviewing the affectiveness of changes made in the criminal justice system,
and b) making recommendations that would alleviate sentencing disparity, as
well as any other types of inequities. If the office of the evaluator were
not funded, the two committees should still be created. The two committees

should hold frequent joint meetings so that views may be exchanged.

COMMUNITY CORRECTIONS

Hennepin County is presently developing a community corrections plan

pursuant to state statutes. As part of the development of that plan, specific




and detailed attention must be given to the treatment afforded minority defen-
dants. The development of that plan must include continuing input from the
minority community so as to insure that the end product truly addresses the
needs of the minority defendants. In approving programs for participating in
the community corrections plan, county officials should insure that those
programs effectively address the needs of the minority community, and the
cultural differences those communities have with the dominant white culture.
Hennepin County must recognize its responsibility to adequately fund programs

for the minority defendant.

CONFERENCE ON ALTERNATIVES TO INCARCERATION

It is strongly recommended that the Hennepin County Community Corrections

Advisory Board, with the strong support of the Hennepin County Bench, take the

lead in developing a conference which would focus on alternatives to incarcera-

tion for the minority defendant. The Hennepin County Board should, if necessary,
provide funding for the conference. The conference would take a look at

minority oriented diversion and community corrections programs that exist in
other cities throughout the country, but would not end its work there. Hopefully,
the conference would move toward developing a strategy for the funding and
implementation of exemplary minority oriented diversion and community correction
programs. An ongoing mechanism for criminal justice system and minority
community consultation and cooperation on this very important subject should

also be established.




PUBLIC DEFENDER

Staff of the Urban Coalition has met several times with the Public Defen-
der and various members of his staff. On these occasions, we have expressed a
variety of concerns related to the study done by Professor Grams, which data is
discussed below. We have also articulated the concerns expressed by some members
of the Task Force about the number of cases that are taken to trial by the
Public Defender's Office (data which the staff has collected in this regard is
below). Some members of the Task Force suggest a connection between the low
percantage of cases taken to trial and the Grams' data on racial disparities in
sentencing. We have discovered no evidence —-- repeat, no evidence -- linking
these two serious issues.

In the study done by Professor Robert Grams on sentencing disparity in
Hennepin County, it was discovered that American Indian and B;ack defendants
represented by Hennepin County Public Defenders were receiving straight jail
sentences three times more often than were whites represented by the same Public
Defenders. Other data in the Grams' study indicated that minority defendants
represented by private attorneys have about the same likelihood of receiving jail
sentences as white defendants represented by private attorneys, and as white
defendants represented by the Public Defender.

The Hennepin County Public Defender conducted a study of its own records,
to a) test the validity of the data in Professor Grams' study, and b) to find the

cause of the disparities. The results of their study did not invalidate the

conclusions in the Grams' study and also did not find reasons for the disparities.

In a further effort to find reasons for the racial disparity shown by the Grams'
study, the Hennepin County Public Defender's Office will conduct a thorough

re-study and analysis of the raw data used by Professor Grams.




In 1976, according to a Public Defender statistical study put together
for the Urban Coalition by that office, the Hennepin County Public Defender's
Office handled 8,016 cases, both felony and misdemeanor. Out of the 8,016 cases
handled, only 1.573 percent were taken to trial (1.96% felony, 1.47% nisdemeanor) .
The most recent national study done on Public Defenders was done in 1973 by
the National Legal Aid and Defender Association (NLADA). In that 1973 study
entitled "The Other Face of Justice," 71,205 Public Defender cases were analyzed
(a combination of felony and misdemeanor cases). Out of those 71,205 cases,
26.9 percent were taken to a bench trial, while 3.0 percent were taken to a
jury trial. The total percentage of cases taken to trial was 29.9%.2 It must
be pointed out again that these are from a study done three years before the data

from the Public Defender's Office; and we agree with the Public Defender's Office

that there are some problems with that study, but we strongly believe the

contrast is highly suggestive. (On the question of the low number of trials,
the Public Defender's staff point to the pressures within the whole system for
taking fewer and fewer cases to trial, and argues that it is just as likely
that minority clients are benefiting more by the plea bargaining process -- as
opposed to trial -- as it is that they are suffering).

The Hennepin County Public Defender's Office has taken some steps to deal
with these problems. It has instituted the Dispositional Adviser Program, a
program designed to assist Public Defenders in making alternative disposition or
sentencing recommendations for its clients. The results of this program, at

this point, demonstrate that the program should be continued and indeed expanded.

2The Other Face of Justice, conducted by the National ILegal Aid and
Defender Association. A Report of the National Defendery Survey, funded by the
Law Enforcement Assistance Administration of the U. S. Department of Justice,
1973, p. 30.




In addition, Urban Coalition staff has been informed that there are

possible options being considered by the Public Defender's Office in relation

to training. A program to train new public defenders in effective plea

negotiation, training in plea negotiation might help the inexperienced public
defender represent his client better. Second, a program to train public defenders
in how to defend a minority defendant before a white jury, is being developed.
The Urban Coalition supports these kinds of training efforts and encourages the
Hennepin County Public Defender's Office to implement them.

In the course of our conversations with the Chief Public Defender, we
expressed our desire that clients be given a choice in picking the public defen-
der they want to defend them. The Chief Public Defender, explained that
administrative scheduling difficulties would not allow for this type of system
to exist. However, we feel that there should be some degree of flexibility that
would allow for clients to make certain decisions related to which public
defender will defend them. It is our contention that the Public Defender ought to
come up with a plan to provide options for their clients.

Lastly, we agree with Bill Kennedy and his staff that none of the issues
can be effectively studied or remedied by lcoking solely at the Public Defender's
Office. The whole system should be studied. Further, it is the belief of the
staff of the Urban Coalition that this is a public responsibility, whether with
IEAA funds or Hennepin County funds, but it should be done. Having said this,
however, we do not mean to suggest that the Public Defender's Office should wait

until this overall study takes place.




RECOMMENDATIONS

We recommend that the Hennepin County Public Defendexr's Office make a
strong effort to re-study the data used in the Grams' study, along with any
additional data they feel would be useful to gather and analyze, in order to pin-
point the reasons for the racial disparity shown by the study in the way the
Public Defenders handle their cases.

We recommend that the Hennepin County Public Defender's Office conduct a
study of its office in an effort to identify the reasons for the low number of
cases taken to trial, and to determine whether a link exists between that factor
and the racial disparity in the way it defends its clients.

We recommend that the Public Defender's Office intensify its training of
new (and, for that matter, more experienced) public defenders in plea bargaining
and representing minority clients.

We recommend that the Hennepin County Public Defender's Office allow its

clients to request specific individual public defenders. If the designated public

defender is unable to defend the client for any reason, the name of the defender

and reasons why he is unable to defend the client should be recorded. The
defendant will then be assigned another defender.
We recommend that the Public Defender's Dispositional Advisor Program be

continued and indeed expanded.




COURT SERVICES

In his study of the racial disparity in sentencing in Hennepin County,

Dr. Robert Grams stated in his conclusions that “"The unintentional racial biases
of people involved in the decision-making process are operative or reinforced

in those cases where the offender does not hire a private attorney. The combina-
tion of the offender's racial status (which often includes cultural and behavorial
traits), his illegal behavior and his inability or unwillingness to obtain private
counsel, encourages decision-makers to see a rehabilitation program involving
probation, residential care of a modified jail sentence as inappropriate."3

In the meetings of our sentencing task force, community members reported
that minority communities believe that bias among probation officers contributes
to the sentencing disparity. There has been a concern that in the investigation
and development of the Presentence Investigation Report, certain biased attitudes
of the probation officer writing the report may influence the content and
recommendations in the report.

A great percentage of the sentence recommendations made by the probation
department are followed by the judges. If there are any biases in the Presentence
Investigation Report, judicial sentencing will inevitably manifest many of these
biases.

Court Services has begun to move in this area. The department has identified
certain criteria that have a direct influence on probation officer's recommendations

for disposition. The department will be monitoring recommendations for

Grams, Robert W., Race and the Sentencing of Felons in Hennepin County,
Part II, November, 1976, page 20.




incarceration using these criteria to determine whether any inconsistancies or

bias are present on the part of the probation officer staff.

Court Services has also begun to act in the area of hiring more minority
probation officers. If budgetary restrictions are going to limit the number
of minority clients that can be hired by the department, we would hope that
presently employed minority probation officers could be utilized in educating
other probation officers so that they become sensitive to the cultural, social

.and economic reality of minority clients.
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RECOMMENDAT IONS

We recommend that Hennepin County Services conduct a study of its
records to try and identify if any racially biased attitudes are present in the
Presentence Investigation Reports. The study is presently being conducted and
in coordination with an outside consultant.

We recommend that Hennepin County Court Services publically announce the
standardized guidelines its probation officers employ in the preparation of
Presentence Investigation Reports.

We recommend that Hennepin County Court Services continue, and step up its

efforts to hire more minority probation officers.




APPENDIX




"In 1962, the year in which the panel procedure was adopted, 31.1 percent
of all criminal defendants sentenced were released on probation, compared to a
National average of 42.2 percent; in 1970, the figures were 59.1 percent in

New York and 49.1 percent nationally, an increase of 28.0 percent and 6.9 per-

cent respectively."

The American Criminal Law Review. "The Collective Sentencing Decision in

Judicial and Administrative Contexts: A Comparative Analysis of Two Approaches

to Correctional Disparity." 1973, Vol. II, p. 695-700.
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Plea Bargaining In Hennepin County

Present Practice and a Proposal for Change

Guilty pleas and the related prac-
tice of plea bargaining constitute as
much as ninety-five percent of all
convictions in many jurisdictions,! in-
cluding Hennepin County. Plea bar-
gaining invariably consists of in-
formal, off-the-record negotiations be-
tween prosecutor and defense coun-
sel. Thus, they tend to be inaccessible
to public scrutiny and difficult to
control. A wide range of promises are
made by prosecutors in exchange for
pleas of guilty; included are promises
to reduce charges, to dismiss charges,
not to charge other offenses, or to
seek or obtain a certain sentence.?

Last spring an extensive study of
plea bargaining in Hennepin County
was conducted by James P. Cleary
and Donovan W. Frank, two of my
former research assistants. The first
part of the study consisted of in-
spection and analysis of 511 ran-
domly selected felony cases as re-
flected in the records of the Hennepin
County Clerk of Court.

The second phase included inter-
views with experienced representa-
tives of the Hennepin County Dis-
trict Court Bench, County Attorney’s
Office, Public Defender’s Office, the
Minneapolis Police Department and
private defense counsel.?

A. BACKGROUND TO THE
CONTROVERSY
Plea bargaining is not a new phe-
nomenon. It originated in seven-

teenth ecentury England as a means

of mitigating unduly harsh punish-
ment.* Though plea bargaining was
practiced from the beginning of the
Republie, studies did not confirm its
pervasiveness until the 1920’s. Few
carly courts discussed the practice,
and those which did, condemned it.®

Recently, however, plea bargaining
has been formally sanctioned by the
U. S. Supreme Court, the ABA and
the American Law Institute® Thus,
in Santobello v. New York,” Chief
Justice Burger recognized:

8

By WinLiayt J. Kerren

Disposition of charges after plea
bargaining is not only an essential
part of the process but a highly
desirable part for many reasons.
It leads to prompt and largely
final disposition of most criminal
cases; it avoids much of the cor-
rosive impact of enforced idleness
during pre-trial confinement of
those who are denied release pend-
ing trial; it protects the public
from those accused persons who
are prone to continue criminal con-
duct even while on pretrial releasc;
and, by shortening the time be-
tween charge and disposition, it
enhances whatever may be the re-
habilitative prospects of the guilty
when they are ultimately impri-
soned.

Proponents also maintain that the
practice allows for the flexibility nec-
essary for the individualization of
justice, that rehabilitative goals are
furthered by the defendant’s ac-
knowledgement of guilt, and that
deference and respect for the system
are enhanced by the certainty and
promptness of punishing associated
with plea bargaining.

On the other hand, Irving R.
Kaufman, Chief Judge of the U. S.
Court of Appeals for the Second Cir-
cuit, strongly criticizes the plea bar-
gaining system:

A criminal trial is a rarity. With
very few exceptions, virtually all
criminal convictions are entered
by a guilty plea. No criminal de-
fendant or prosecutor should, in
a properly functioning judicial sys-
tem, be bludgeoned by cost or de-
lay into bargaining for a plea. To
the degree that a judicial system
falls short of this ideal, it will cer-
tainly breed cynicism and distrust

We cannot ignore the perversions
of justice that may be engendered
by bargained pleas. There arc law-
yers who never try a case. Their

fees are based on the assumption
that the client will plead guilty,
and they are conscious of the finan-
cial imperative of inducing the
client to do so. The defense at-
torney often paints the possibility
of a favorable outcome at trial in
the darkest hues . . .

The pressure to induce a guilty
plea undermines respect for the
law in a more direct way. A
criminal defendant begins with a
corrupt view of the world. The
secrecy of plea_bargaining is al-
ways tempted to permit the im-
pression that the bargain was won
through favoritism and personali-
tics A process that ought to be
a lesson in honesty and fair play
merely confirms the cynicism of
those subject to it.

. An Empirical Study on Information Usage

for Prosecutorial Decision Making in Plea
Negotiations, 13 Am. Crini. L. Rev. 435
(1976) .

. American Bar Association Project on
]

Standards for Criminal Justice, Standards
Relating 1o Pleas of Guilly at 61 (1968).

. James P. Cleary and Donovan W. Frank,

Plea Bargaining in Theory and Praclice:
A Study of Hennepin County. The au-
thors arc rccent graduates of Hamline
University School of Law and were ad-
mitled to practice in Minnesota in Oc-
tober 1977.

Plea Bargaining—Justice Off the Record, 9
Wasnmsvry L. J. 430, 432 (1970) and
Stephen, Criminal Procedure from the
Thirteenth to the Eighteenth Century, 2
Select Essays in Anglo-American Legal
History 485 (1908).

. Bond, Plea Bargaining and Guilly Pleas

al 12 (1975).

. American  Bar Association Project on

Standards for Criminal Justice, Standards
Relating to Pleas of Guilty (1968) and
American Law Institute, Model Code of
Pre-Arraignment Proeedure F£330 (1972).

. 404 U.S. 257, 261 (1072); See also,

Brady v. United States, 307 U.S. 742
(1970).

Hennepin Lawyer




To those who argue the elimination
or reduction of plea bargaining will
bring even more delay to an over-
crowded court docket, Judge Kauf-
man states that justice is a “moral
imperative” tlmt cannot be sacrificed
to expedience “without undermining
society’s very foundations”.®

It has also been argued that offer-

ing leniency for guilty pleas may
induce an innocent person to plead
guilty,® that plea bargaining encour-
ages the unequal exercise of prosecu-
torial discretion, and that it is un-
constitutional.}®

The ABA Standards and Present
Practices

Sections 3.1 through 8.4 of the
ABA Standards Relating to Pleas
of Guilty, which are embodied in
Minnesota Rule of Criminal Proce-
dure 15.04, state minimums applic-
able to plea bargaining and agree-
ments.

Section 8.1 states that plea bar-
gaining shall occur only in *“cases in
which it appears that the interest of
the public in the effective adminis-
tration of criminal justice would be
scrved”. Tt also requires that similar-
ly situated defendants “be afforded
equal plea agreement opportunities”.
However, because sentence conces-
sions goner.llb mu~.t _be sought by
the (To[t-n_l.mt , a naive. or uninformed;
defendant will son SOIIIellllle:»__plt‘ztd__gullt\'
to a clinrge and rcceive a sentence
grossly mm:mstout “lth__th_g_'__(}_\“&-_
tomary practice as to.a case of. that,
kind. This poses a dilemma for cor-
rectional authorities since frequently
a defendant will reach prison and
discover that lis sentence is much
longer. than those of his counterparts_
who engaged in successful plea bar-
gaining.

Section 3.2 of the ABA Stand:u'{is
emphasizes that no plea
should be concluded except with the
consent of the defendant after de-
fense counsel has advised him
available alternatives. It also re-
quires that the decision to plead _
guilty be made by the defendant.
However, all_too_frequently defense |
counsel_engages in plea”negofiations
with | t],m_p_r__%v(ulmn re.\{'lunrf’___a
“tentative”. ;tg:(enu:nt_,gx_;thnul..iu st ..

bargain ,

WILLIAM J. KEPPEL gmduated
from the University of Wisconsin
Law School in 1970 and is an As-
sociate Professor of Law at Hamline
University School of Law. He was
formerly a partner in the firm of
Dors:ry, Windhorst, Hannaford, Whit-
ney & Halladay. During 1972, he
took a leave of absence from the
firm to head the Hennepin County
Public Defender’s Office for Mis-
demeanors. He has also been Chair-
man of the Board of Legal Advice
Clinics, a member of the Boards of
Legal Assistance of Minnesote and
HIR.E.D., and a member of the
Governing Council of the:Hennepin
County Bar Association: :

tended to hc 4 subql:tute for- adviee
by counsel. 'The’ c_mulq admohition;
coming as jt docs_just_before

plea is taken, may not afford time
for meanmgfu]' reflection. us, the
dcfendant shiould " be fully informed
by counsel as to the charge or sen-
tence concessions tendered by the
prosecution. A realistic appraisal of
the value of the concessions offered

by the prosecution requires that they
. be juxtaposed not only with the max-

; imum possible punishment but also

of *

with the probable sentence the judge

. would impose in the absence of a

¢ plea of guilty.

i
)
e
.}

consulting the_client _as to whether. $

the client would be amenable to § 5 juntary.”

reaching a_plea agreenicnt.’?

Althmlgh the court llhlln”) inquires
into defendant’s  understanding  of
the possible consequences at the time
the plea 1s received, this is not in-

January-February 1978

In other words, de-
fense counsel should make an in-
Hormed prcdrchmr—‘r‘rfo—ﬂ'rc*}rk’crhoud
T lof the judge acting upon the prose-
cutor’s r((ommcnd.llmn% S0 th'll the
‘rleff.me 5. decision to accept the

agrecment 1s kn 0\\‘[1:‘_(1;('51_1:?1' and \ul~

Section 3.3 of the ‘-atmulnds state
that the “trial judge should not par-
ticipate in plea discussions” though
the judge may indicate concurrence
in the tentative agrcement in ad-

vance of formal tender of the plea
and subject to a consistent presen-
tence report. However, while it may
not be common practice, some judges
do participate in plea negoliations
and promise or predict certain con-
cessions in the event the defendant
pleads guilty. Furthermore, this stan-
dard_does not. compel the trial judge
to_receive advanee notice of tflc plc.t
agreement : qnd,.t}m-reason\ ‘therefor
or to make any advance indication
of the : probable (Tlrpo»mor“ TFinally,

the ultimate decision by the ]udgc
as to whether to grant concessions
reflected in the plea agreement must
be “indepcndent”; in other \\or(ls,
it cannot be a “rubber stamp.” How-
ever, in practice the judge’s decision
is of ten autonmatic and_without_an
mdcpenT»r'_Frol_ﬂunwnt_a.__m_\xhelhLr
the public_interest in_the effective.
administration__of__cominal _justice.
would l)e served by granting the
conce§§_1;_!_1m

B. HENNEPIN COUNTY STATISTICAL
SURVEY

Dispositions of 511 felony cases
over a randomly-sclected three-month
period are noted in Figure A. Per-
haps the most surprising finding of
the survey was the number of cases
that actually proceeded to trial. A
total of only 21 felony cases, or four
PErcent « OTT}T(““TOHT_\\ cre ullmmtel}
trt(‘(r =

cent of all fclom cases in t!;&muplc
resulted Jn_disuussals _or_probation
sentences, In other words, less than
twcnt\' _percent of convicted iclons
were sentenced [0 prison. _ Of these,
American Indians and _Blacks re-
ceived prison_sentences almost twice
as frequently as Whites.1? '

. Kaufman, Plea Bargaining and Justice,
Trian (magazine) 8 (Mar. 1977).

. American Bar Association Project, supra
al G2.

. Note, The Unconstitutionality of Plea
Bargaining, 83 Harv. L. Rev. 1387 (1970).

. American Bar Association Project at 70.

. Id. at T1.

. Id. at 75.

. This finding is consistent with those of
Dr. Robert Grams, an Augshurg College

- Sociologist, and a recent study by the
Minneapolis League of Women Volers.
See, Grams and Rolide, Racial Status
and the Likelihood of Serving a Jail
Sentence, (Jan. 1976); Grams and Rhode,
Nace and the Sentencing of Felons in
Hennepin - County  (Nov. 1976); and
League of Women Voters' Court Observ-
er's Project, Hennepin County Municipal
Court (Scpl. 1976.)
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The Court ledgers indicate by a
rubber-stamped notation that in 48.4
percent of cases, a plea bargain was
formally filed. However, this does
not accurately reflect the actual num-
ber of pleas negotiated, since in a
number of additional cases where
there was a guilty plea, it was evi-
dent by the lenient sentence given
or the reduction in the charge that
some sort of plea negotiation had
transpired; yet it was not noted in
the ledger. Adding these cases, ap-
pm\unatch 75 percent of all cases

appear._to. dempmetT of by wplea

bargain,. which statistics are more

consistent with national averages. It
should be noted that Pub]lc_l._‘lgfendg;x
and County Attorney statistics show
that™ about 60 percent of their cases

are negotiated.
gt - L

Comments of Participants

As noted above, this study also
included interviews with experienced
and representative members of the
Hennepin  County District Court,
private and public defense attorneys,
the County Attorney’s Office and
the police. The only consistent com-
ment from each was their dislike of
the plea bargaining system. Most
also expressed dismay at the frequen-
cy and extent of the process. Finally,
most admitted that the process de-
grades the criminal justice system
and breeds cynicism and disrespect
for the law. Why then does plea
bargaining exist?

1. Efficiency

The most frequently stated reason

was efficiency —in other words,

a-

voiding the necessity of a costly and

time-consuming trial.

Thus

it is ar-

gued that prohibiting plea bargain-
ing will backlog the courts and re-
quire more judges, prosecutors and

defenders.

One member of the Bench

noted that Hennepin County already

handles
litigation

40 percent of all criminal

in Minnesota and addi-

tional judges and facilities are pre-

sently nceded.

This basic justification for plea
bargaining, however, is predicated on
assumption without empirical proof.
In fact, the evidence is to the con-

Litrary.

qnllSSIO_l-!__Q'I_‘I___CI‘IIIII]I&____JJJ;LLCQ_.,SL'EH—

rd(;as and Goals in its Re

ort _on
¢ Courts strongly_cond nmcd_pic{LEar

L

‘\ .gaining as an lmt:tutmn and recog-

‘}m/cd that chmination of plea b:tr—
ed_Lud

. gaining _ will

not

substantially

LY 5 3y
- crease the number of trials.!®

v_in-

In add!tlon, in both \[nltnomn_h
County, Oregon (Portland and envi-
rons) and Maricopa | (Tounlv *\nann._L

(Phoenix and cmlmng,), programs

were
T
bargaining._

honored '1=:~1111]pt!0n

1nst1t11tcd to ef;mum;c _plea
(,ontrmy to the time-

) trials_were_not
substantially increased when the pro-

secution refused to baroain. In-.tmd

thc defendant usually
to to the charges, anc

a trial

necvqmrv
wf\s “facing

pleaded_guilty

was not.

Even when a defendant
Tumerous —charges,

“the

majority still pleaded guilty to all
charges.’®

'Iu Multnomah County the county

attorney sel up a a_special unit. nf";ng

" assistant county at{orneys to_prose-

cute burglary, arrgra\ater! robbery
_ag

and ftlllimf’, as_well as s felony mur-

ders that urc urrL("I in the commission

of those crimes. The rule followed
was llo__plm b‘ll‘l"tlnl]l" unl¢ss a_case
deteriorated or unless a bl_:rrllr was
williig to testify aganst his fence.
However, 1f IIIUI'C____[:I_Ii]] one_charge
of the sameé sort was pending against
a defendant, the county attorney
may accept a guilty plca to one

chargé and not press others since
courts are likely to _give concurrent
rather than consecutive sentences.
The results have Deen napressive.
In the f'rat six_ months of the pro-
gram, the plea bargaining rate was
a mere Qr ~percent; thé conviction
rite minety perc-t.nt “and_tn trml:. in-
éreased only three pe ce percent.

In jurisdictions which are prohibit-
ing or limiting the practice of plea
b:u'g:lining, prosecutors still recognize _
exceptional cases when plea bargain-
ing is necessary. For example, a case
may be so weak that a plea to some
other charge may be preferable to
going to trial and losing the entire

15. Report on Courts (January 23, 1973).

. Berger, The Case Against Plea Bargain-
ing, 62 AB.AJ. 621, 624 (1976).

FIG. A—SUMMARY OF 511 FELONY CASES IN HENNEPIN COUNTY (by race)

GUILTY PLEAS
AND PLEA BARGAINS

TRIALS

FINAL DISPOSITIONS

No of
Pleas/
Bargains

Bargained

Filed** No.

Conviction
Rate

Chargel(s)
Dismissed

Other Non-
Incorceration

Incorcera-

Probation tion

White 363

(71.0%)

350
(96.49%)

169 13
(46.6%) (3.6%)

46.19%

27.0%

49.0% 16.7% 7.3%

Black 97

(94.29%)

103
(20.2%)

48 6
49.5%) (5.89%)

66.7%

27.5%

32.3% 27.5% 12.7 %

25
(4.9%)

24
(96.0%)

American
Indian

16 1
(66.79%) (4.0%)

100.0%

20.0%

52.0% 28.0%

19
(19.09%)

Other * 20

(3.99%)

4 1
(21.19%) (5.09)

60.09%

10.0% 20.0%

TOTAL 511

(100.0%)

490
(95.9%)

237 21
(48.4%) (4.1%)

7.1%

28.1%

44.8% 19.2%

» Nso includes cases with no racial dasignation
** Existence of plea ogreement is reflected in records of Clerk of District Court
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case. This could happen when, for
example, a critical witness has died
or is unavailable. Another situation
often justifying a plea bargain is a
first-time offender whose case may
require special treatment. However,
a bargain is clearly the rare excep-
tion.

It should be noted that a repre-
tsentative of the Hennepin County
 Attorney’s Office noted that if plea
( bargaining were abolished, there
would be an increase in some trials,
but there would also be an increase
in guilty pleas. Eventually, after an
initial backup on the court calendar,
he predicted that the process would
probably be in the same position as
it is now with plea bargaining.

2. A Break for the Guilty

A second reason for plea bargain-
ing, at least for defendants, is that
a bargain is invariably a break for
the guilty. This was recognized in
interviews with private defense coun-
sel and the Public Defender’s Office.
However, it was also strongly criti-
cized by the police and some mem-
bers of the Bench. It is certainly not
a legitimate reason to continue the
practice.

3. Incompetent Prosecutors and
Defense Counsel

Public and private defense counsel,
while stating that they would not
negotiate a plea when a client affirms
his innocence, also state that the high

lond and make easy money. They
noted that some were charging a
higher fee for a negotiation than
would be charged for a full-scale
trial.

One experienced defense lawyer
stated that a beneficial effect of
abolishing plea bargaining would be
to “rid the criminal justice system
of incompetent attorneys who have
no expertise_and 1o_beliel in criminal
trial practice” and who earn a good
livelihood negotiating cases “at the

expense of their clients’ constitu-
tional rights” and without any in-
tention of ever trying a criminal case.
Indeed, a prominent private defense
lawyer stated that the pressuring by
some defense counsel of clients to
accept a “deal” and to plead guilty
was the thing that bothered him
most about the plea bargaining pro-
cess.

=

Public and private defense counsel
and members of the Bench note that
unwarranted overcharging (presen-
ting “unrealistic charges” in light of
the actual offense) by the County
Attorney’s Office results in a neces-
sity to megotiate to bring the final
plea within reasonable limits, thus
mstitutionalizing plea bargaining.
The fact that well over half of all
cases are negotiated strongly sug-
gests either overcharging or improper
reductions of legitimate charges.
This, of course, could be remedied

I

4. Overcharging of Offenses

percentage of plea agreements result | by the County Attorney’s Office.

from the prosecutors offering deals
that even an insistent defendant
could not turn down, hinting at in-
competence _in_the ranks of —the
County Attorney’s Office, The police
were also critical of the prosecutors’
propensity to “wheel and deal,” view-
ing some as poor trial attorneys and
sometimes over-awed by defense
counsel. However, the Office con-
siders itself “second to none” in the
country.

Some defense counsel
singled out for criticism. Judges
agreed that private defense counsel
were usually nore tenacious than
public defenders, but the Public De-
fender’s Office is generally held in
high esteem by the District Bench.
The strongest criticism of defense
counsel came from private counsel
about their colleagues who are ac-
cused of using plea bargaining as
an expeditious way to lighten their

January-February 1978

were also -

—

5. Shorter Sentences

The Public Defender’s Office sug-
gested that plea bargains may result
in shorter sentences than would be
awarded upon a verdict of guilty
after trial. However, this claim was
denied by the Bench. Indeed, they
noted, sentences sometimes are ‘more
favorable to an accused at the end
of a trial since a judge is able to
learn more about a defendant at
trial and the circumstances of a
crime during the trial than in the
process of plea bargaining.

6. Weak Cases and Lack of
Cooperation

A _member_of the County Attor-
ney’s Office stated that one reason
cooperation the officesometimes_re-
ceives from the public and potential
witnesses for the prosccution. As

———

noted above, the collapse of a case
because of unavailable eritical wit-
nesses or failure of other material
proof has generally been a recognized
reason for bargaining. IHHowever, the
“collapse” should be material, genu-
ine—and unanticipated (should arise
after issuance of the complaint or

returii of the indictment) to_justify
a egotiation. o
7. First Offenders

One experienced police officer noted
that plea bargaining previously had
been confined to defendants who
were first offenders. As indicated
above, first offenders, especially those
in need of special treatment, are
recognized as subjects for negotiated
pleas even where severe restrictions
on the process have been imposed.
However, Minnesota Statute §609.-
135 permits discharge of first-
offending defendants after a designa-
ted period of time if the defendant
commits no new offenses, somewhat
eroding this justification for plea bar-
gaining.

Other Criticisms of the Process

The interviews uncovered addi-
tional criticisms of the plea bargain-
ing process which include the follow-
ing: ‘
(Continued on page 28)
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PLEA BARGAINING (Continued)

1. Broad and generally unsupervised

discretion in the hands of prose-
cutors may result in unegual and
inconsistent agreements amongst
similarly situated defendants,'
thus having a negative effect on
rehabilitation;
Negotiations and agreements
erode Constitutional rights of de-
fendants, including the right to
trial by jury and the presumption
of innocence;

Negotiating sentences invades the
province of the court;

Noninvolvement of victims of
crime in the negotation process
results in their, and thus socicty’s,
interests in justice and fair play
being ignored;

Involvement of police officers in
negotiation decisions would help
protect the community interest
(though this suggestion was
roundly criticized by defense
counsel) ;

Too much of the process is secret
and off-the-record, thus making
supervision and control difficult;

Pleas arc formally approved in a
sham proceeding in which the de-
fendant must state no promises
were tendered (when, in fact, he
would not plead without such
promises) and, all too often, with-
out full knowledge of alternatives
and under pressure by his at-
torney; and

Favorable plea agreements de-
pend on who is doing the negoti-
ating (in other words, the person-
alities of particular prosecutors
and defense counsel) which may
result in a “cozy” arrangement of
supposed adversaries, or, as one
judge labeled it, “the unholy alli-

111

ance.

C. RECOMMENDATIONS FOR REFORM
Tlm above discu
gitimate”

ssion has revealed
reasons for
I)'un'mn!nf ({\'1‘11:‘ E‘-:h-(. H:'rhtrﬂ ﬂ?:_t_
u‘h»ndvra) one_suspect “Teason ((-f-
flucm‘\TTﬁH “a_host_of “illegitimate”
reasons and_hostile _,LL.LLM.J;I,H& The
vague ABA Standards have failed to
amcliorate the continued prolifera-
tion of “bad” bargains, at least from
the perspective of the vietims and the
public. Thus, any fair analysis of the
process compels the conclusion that
it should be altered and reformed.

28

plea

Control over the plea bargaining
process, and thus the focus of re-
form, is in the County Attorney’s
Office and the Bomqll_,:\u plea_agree-
ments will occur unless (a) the prose-
cutors ne r(ntxﬁtr: a_'[ agree or (h) Hlt
judges accept a
ments. However, thc pnmm\' ('ontml
must be i the County Attorney’s

Office which_ should_direct_the fol-

10“ mr'

1. Stop as far as possible the prac-
tice of overcharging; and

Prohibit plea bargaining except
where (a) the case has genuinely

co]lapqul (b) one co- defendant
is willing to testify against a more
agmﬁtant (](.fL‘ll(ld'[‘lt (¢) the de-

fendant is a first Dﬁ('ll(lt‘l who is
charged with a non-violent offense
of a less serious nature, or (d)

the defendant pleads guilty to
the most serious of multiple
charges arising out of the same
course of conduct. ;

To ensure consistency, and thus‘\
equality of treatment and predicta-

bility, these exceptions should be |
strictly applied and no others shon](lJ

be recognized.
et

i

_f?
-

The_County !
consider cmhu]tm" ‘the \mhm 'md/
or arresting » officer, W where_applicable,
prior to a plea agreement, cxphmm«
its terms and the he reasons ther refor
and’ ol—l.mung_f_hur reactions_to_the
propos_ff agreement.® Hm\ cVer, l]wn

approv ral-would not be required,

To open up_ the process to ]mb]lr;
scruhnv and to provide an intra-
office check which should provide
uniformi mlrs1atet10\, when a
p}gwreemont is_reached, Tt must
be reflected in a detaled narrative
record available to the mbhg.“‘ This
written agreement, whichweuld—be

pr cpmed_h_u_thc_n&goh«h ng—Asmsh\ nt

the C—mmml_Dnmon W nu]d be the
primary justification for the agree-
ment to the Conrt =5

’J.lms Gt mmt clearly and

1 _com-
cmmustam es omall within
one of_JJLC_:th_(L four exceptions and
that it thercfore is in_the public in-
torest to conclude the plea agree-
ment. In .lddltmn it should refleet
t)u mmmonts of the victim and/m

—where _applicable.

Onh a det :n]ed mmnhu as opposed

to_some kind of checkofl of reasons
system, would scrve this purpose.

-

Furthermore, requiring the negoti-
ating county atforney to preparc a-
\\nttm 11.urat1\c \ull enqure “carcful”

d(il-.
cumst.mgga_c::f_thc p'lrtlcnl r and
defendant. Finally, it \u]l_pimu_[e a
clear and useful record for the Court
_to use in c\alualm&, the agreement
for possible approval._

The County Attorney s Office does.
presently utilize a plea mnegotiation
form which p purports_to reflect ABA
Qt‘md‘m]q by requiring a_checkoff of
'lpp]l(‘.'ll)]( reasons for the negotiation
from_a list_of some twelyve. It also
plo\ldcs a place for approval of the
negotation by the County Attorney
or one of three top assistants.

However, some of the so-called
“reasons” are vague (e.g,, “The de-

fendant has nmde trial unnecessary
and there are good reasons for not

‘having a trial” or “The defendant by

his plea has aided in ensuring the
prompt and certain application of

correctional measures to him”). Most
of the other “rcasons” are not suffi-
cwntl\ detailed or c<rlan_1_§Q as to
provide either a_meaningful _exposi-
tion of the ]nshﬁLalmn for the agree-
ment or a meaningiul tool for the
courl lth (f'q, _“j.h(“l(,‘__ji
a possible deficiency m the ]nonf
uqumtc to convict” “There is a
TR s TR, PO

N1SSl=.

mn( civable” __‘s !o'_"f_ ) (,_

17. An Empirical Study on Information Usage
for Prosecutorial Decision Making in Plea
Negotiations, 13 Av. Cmar. L. Rev, 435,
462 {]q';c)

Report Says: End Secrecy in Plea Bar-
gaining, 6 LEAA Ne\uletttr 12 (Aug.
1077) states that the *vietim has =&
right to be heard and that information
which only the victim may be able to
supph can be of value to the prosecutor
in assessing the nature of the case”

. See Id. at 1, 12, The federally-funded
study discussed lht.! sin calls for removing
plea bargaining “from behind closed (I(‘JD]'.‘:
and a record chl of all discussions.” See
also, Plea Bargeining in the United States
(Phase I Report) 58-39 (Sept. 1077)
prepared under rrml from the National
Institute of Law Enforcement and Crim-
inal Justice, U.S. Dept. of Justice (.
the app'li(-:\'liou of sunshine to the ]lruA
cess is a necessary first step in restoring
the proper b: dance between the adversary
system and plea  negotiations, The
American  Dar Association is now re-
viewing its Pleas of Guilty standards and
is conside ring  approaches  which  would
bring more of the process into the open.”)

Hennepin Lawyer




Conscquently, it is not surprising
that the private defense attorneys in-
terviewed in this study stated that
ABA Standards and the stated con-
siderations are not followed with any
diligence. Moreover, one stated that
the County Attorney’s cheek-list and
formalized  procedures are nothing
more than a “public relations gim-
mick™ for the purpose of legitimizing
their actions.

Finally, the_Court, prior to ac-

. ccepting _a 115‘;_1_()_1_1;&(-(1 _I_J].fl.:il_._..\_]-lilll_]'l‘i
make the required independent judg-
ment that the plea isTin the public
interest and_should ensure, by care-
ful examination of the County At-

— F e
torney’s written narrative justifica-,
tion_and _l_uLRr_nl.)inwTﬂt_lcsticms on the
record, that the conditions permitting

——y—— e oy — L "
a plea agreement do, In fact, exist,

L pica agreement do, 1n lact,

Not only will such a judgment re-
sult in an agreement which is in the
public interest, however. It will also
guarantee uniformity and equality
of treatment of similarly situated
defendants by the County Attorney’s
Ofiice, and thus by the eriminal jus-
tice system so far as this goal is
achievable.

. Conclusion

Some will no doubt claim that the
recommended system is “naive”;
others may wish to rebut some of the
particular criticisms reflected herein.
There may also be attempts to place
the “blame™ on some other group or
persons (as was certainly the case
during the interviews with partici-
pants in the plea bargaining process).
However, the purpose of this article
is not to determine culpability. Its
purpose is simply to analyze present
practices, to consider available alter-
natives and to recommend a work-
able solution.

I am convinced that the plea ne-
gotiation system recommended here-
m is workable. I am also convinced
that it could be implemented forth-
with without significantly burdening
the criminal justice system. In addi-
tion, most, if not all, of the strong
criticisms of the present system would
be eliminated. I the Phoenix and
Portland experiences are indicators,
most of the guilty would plead guilty.
Similarly situated defendants would
bhe treated uniformly. The eriminal
defense bar would be made up of
lawyers who would be prepared to
go to trial. Rehabilitation would be
aided. The eriminal justice system
would gain much-needed respect.

January-February 1978 .

Tiennepin County Bar Assoriation
- Bar Alemorial Ceremuny
Wepxespay, Fepruary 15
By J. Kenvern pEWerrr, Chairman, Br:r_}\'[ emorial Conwn'-‘.tlee

The Annual Hennepin County Bar Association Bar Memorial Cere-
mony memorializing members who have passed away during the past
year will be held at 9:00 am. on Wednesduy, February 15, 1978, at the
Minneapolis City Council Chambers, OLp Courrnouse. Chief Judge
Eugene Minenko will preside over the full court, composed of the Henne-
pin County District Municipal and Probate Court Judges.

Special music will be rendered by Burt Hanson, vocal soloist, ac-
companied by harpist Don Anderson.

Fellow attorney Clyde Anderson will deliver the main address. Coffee
will be served at the conclusion of the ceremony. Invitations are being
sent to members of the families of those being memorialized. All Henne-
pin County lawyers arnd friends are urged to attend.

The Hennepin County Bar Association Bar Memorial Committee, as
a result of a request by a number of sources, requests members of the
Bar Association to immediately notify Nancy Klossner, Executive Assist-
ant of the Hennepin County Bar Association, of the passing of any mem-
ber; and to furnish her with a complete, but concise, biographical resume
of the departed member. This will be used to inform all the news media
so that the passing of a member, and his professional record, will not go
unnoticed by the general public.

The cooperation of all members of the Bar Association in this regard
will be appreciated. ‘

“We have been very pleased
with our experience with
USCA, and have found
the set to be aninvaluable
tool in legal research.

LJ. P

Williamsport, Pennsylvania

ANOTHER LAWYER WHO KNOWS
HE'LL FIND HIS CASE IN USCA

And you can be sure that the lawyer from Williamsporl won't miss a single case
interpreting federal law when he relies on Uniled Stales Code Annotated. It's
completely annotated. No court decisions construing the U.S. Code are edited
out.

That's why you're never haunted by the possibility of missing an important anno-
tation when you consult USCA. I's easy to see why so many successful
lawyers use it. For details on how USCA can help you, write to your West
representative.

WEST Richard D. J'\WEJ_F'U
PUBLISKING Foute 8. Box 467
COIAPARY Kone: 6

James H. Syata

2201 West 140ih Street
Burnsville, MN 55337
Phone: 612/890-4632
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