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The session oonvened in the headquarters building of th& Amerioan ASs~ 

oiation for the United Nations at 10 a .... m. 

DR. JAMES T. SHOTWELL. I am very happy to turn over this lOOeting to 

Professor Philip C. Jessup for a discussion of the Charter of the United Nations. 

You all have a copy of that document before you. I might say that to me the 

technique of this morning is of interest beoause we are turning from the labora-

tory to an aotual analysis of the lines along whioh the politioal soientist has 

to work. 

Dr. Jessupt 

CHAIRMAN JESSUP: Dr. Shotwell has suggested that we are bouDd together 

here by ties of oommon ignoranoe of eaoh other's fields. I won't attempt to speak 

for you, but loan assure you that on this side of the table we have a rather 

oomplete ignorance of your field. 

I think: it is true. as Dr. Shotwell says, that while in the politioal .. 

social soience fields we have a different teohnique of operation from that whioh 

y~ have in the soienoe laboratories, we do have a teOhni~ue, and I hots you wontt 

be too soornful of us it o~r familiarity with the numbers of the Artioles in the 

Charter is not as preoise as your familiarity Wi th ohemioal or physical.. fornulae • . 

In beginning our discussion of the Charter, we will have three pre-

liminary statements analyzing the three chief aspeots of the work of the United 

lfatiollS as oontemplated in its basio doot1m3nt or oonstitution known as the Charter 

.. - the provisions for seourity, those for eoonomio we~fare aDd those for justioe. 

I am not going to introduoe eaoh of the speakers. There 1s a "Whots 

Who" at the end of the agenda ( •• ), and all of them are probably known to you 

anyhow. I will ask Professor Kirk if he will prooeed on the question of the pro~ 

visions tor Seourit.y. 

Professor Kirkl 

( .. ) See APPENDIX at the end of this report. 
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ANALYSIS OF THE CHARTER, ·· PROVISIONS FOR SECURITY 
( 

Grayson L. Kirk 

Bein~ undertaken in the midst of a war, the steps whicrb led towards 

the creation of the United Nations Charter naturally have fooused attention 

upon the primary funotion of the projeoted organi~ation: that of dOing some-

thing, if' possible more effeotivel.y than the League of .Nations had done, for 

the provision of internati9nal seourity in ~e future. So the initial atten-

. tion in the preparatory work was given to this and it oooupies, as you will 

note from the fi$l text, a very larg~ part of the substance of the San 

Francisoo Charter. 

It was felt that one thing was essential. This was to set up an 

organization in whioh there would be the maximum assuranoe that foroe would 

be available as needed. The League of Nations, Covenant had provided ~rely 

that the Counoil oould oa1l upon member states to contribute foroes. This was 

never aotually undertaken. This time, it was recognized that su~h an arran~e-

ment was inadequate, and that, without going so far as to attempt to oreate a 

permanently internationalized ~li~ry foroe, it was neoessary to reaoh a oo~ 

promise whioh would provide 111 e new Security Counoil with foroes whioh would 

be almost automatio~lly at its disposal in the event of need. This is to be 

done, as you will note from Artiole 43 of the Charter, by a series of military 

agreements whioh are to be oonoluded as soon as the organization is established 

between various member states or groups of states on one hand and thB Seourity 

Counoil on the other. Thele military agreements will stipUlate the number and 

types of foroes and the faoilities and other means of assistanoe whioh these 

states or greups of states will undertake to make available in behalf of the 

Council when need arises. In other wards, it is to be a system of interna-

tional oontin~ents. These pledged units will remain as part of their respec­

:... tive natio$l foroes in ordinary times and will be detached thefefrom for' use 
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in oonjunotion witp oontingents of other oountries under the direotion of the 

Seourity Counoil whenever neo8ssar.y. An effort has been made to write into the 

Charter provisions which will make that prooess as nearly automatio as pos~i­

ble so as to prevent the intrusion or the impediment of politioal deoisions 

in various oountries as to oooperation in the event of a given situation. 

Military direotion .- the provision of expert military advioe for 

the Seourity Council in the deter.mination of the oontingents whioh will be 

needed for a partioular projeot,their organization, and, the general problem 

of strategio direo~ion -- will be taken over by what 18 referred to as a 

Military Staff Comudttee in Artiole '1, whiOh is to be oomposed as a nuoleus 

of the ohiefs of staff or their representatives of the five powers whioh have 

permanent seats on the Counoil. To those five 6hiefs of staff and their ,aides 

willbs, added in ,~ given situation the ohiefs of staff of other countries 

whose military oollaboration is being sought by the Council as a part of the 

projeoted operations. 

Finally on this point, you will note as you look through the Charter 

that there is no great amount of attention given to the question of armaments 

regulation or disarDle.lD8nt. There are a few referenO'es to it, but there isna 

suoh emphasis on disarmament as there was- in the Covenant of the teague. How­

ever, it is quite possible that the Pandora's box whioh ydu people have un­

looked may foroe a reoonsideration of this point. Anyhow, as of t~e time the 

Charter was made, the emphas is was far more upon making adequa t-e provisions 

for foroe to be available for use in behalf of the organizatio~ than for lim. 

i ting and regulating national armaments as a ~ th to peaoe. 

Also you will note in Artiole 52 that there is a great deal of at;.. 

tention paid this time to the use of regional agenoies. There was no suoh 

provision in the Covenant of the Lea~e exoept a passing referenoe for politl~ 

oal reasons to the Monroe Dootrine as a regional unders'tanding. This time .. 

have provisions whioh enoourage the formation of regional seourity groupings 
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bf states. A strong o~ligation is plaoed upon these regional groupings or 

states to undertake to settle their looal disputes by the regi9nal organiza~ 

tion, and not to transfer the dll~te to the central Seourity ~'nflil if it 

oan be avoided. 
'f • 

In its turn, the Seouri.tY Counoil is .0bligaUd ~o transfer to region-
' .. 

al organizations such disputes al in its opin~n are apPt~priate for settle­

ment by an organization ot that type. But in order to prevent oonfliot the 

regional organization is not a~thotizea to take the inifiative in the use of 
• ,I t 

foroe without the oonsent ot the' Seourity Couno.ll exoept in oues where the 

problem has to do with the ex-enemy states. 
. . 

At the momint we have no very strikihg developmeftt8~ fb ~is, direo-

tion exoept at the Chapultepeo Conferenoe and in the proposed ~iiita~ treaty 

whioh the United States has 8ubmi tted to all the othe~ s~tei ~'f ' ~hi~ hem~­
sphere, exoept Argentina. These are the most sUbstantial develo~ht. tn this 

field up to the present time. 

Another feature of the new oharter whioh distinguishes it somewhat 

from the League of Nations in seourity matters is the very substantial oonoen-

tration of authority in all matters relating to seourity ~n the hands of the 

Seourity Counoil. It is not possible now to share authority with the .Assembly 

unless the Seo~rity Counoil so desires. It is not possible even for the 

Assembly to make reoommendations on problems affeoting international seourity 

if the Seourity Counoil hal these matters under advisement at the time. Dis-

oUision oan go on in the .Assembly, but there oan be no reoo~ndations unless 

the Counoil i~ willing to have them made. Even the projeoted Atomio CoJllD1ssion 

is to be responsible primarily to the Seourity CoUftoU .. ,.. As you go through the 

Charter, you will note that there is no sharing of responsibility in security 

matters to any substantial degree with any other organ of the new United Nati~. 

This does not mean, of oOurse, that the role of the .Assembly is an unimportant 

one. As a contributory faotor toward seouri~ matters the Assembly'S province 
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is important beoause i ~ will deal with Datters which· .in the long run will af· 

feot the causes of war and henoe will affeot the basi~ aspeots of internation-

a1 seouri ty. 

Although the Seourity Counoil has the entoroement responsibility in 

its hands almost eXQlusively, we may witness an evolution in the future oom-

parable with that whioh went on duriDg the League of Nations period, whioh 

saw the growth of the authority of the Assembly in relation to that of the OWnci1. 

But, as of the moment,. we are beginning with a far greater ooncentration of 

authori ty in seouri ty Datters in the hands of the Council than was true of 

the League of Na ti ons • 

Another point whioh is worth mentioning " is that the Seourity Counoil 

oan aot without unanimity in substantive Datters. Most ot the talk on thiB 

point has emphasized the other side of it, the fact that aotion can be stopped 

by anyone of the perDanent members. That is true. It is also true that we 

are making a ohange from the League of Nations arrangement in that oomplete 

unanimity for substantive deoisions is not required. It is now required, as 

you will note in Article 21. that deoisions on substantive matters will re-

quire the vote of seven out of eleven. inoluding the votes of the five having 

permanent seats on the Counoil. You Day view this as retrogression from the " 

League arrangement. You may alao view it as progress from the League arrange-

ment. It is a oharacteristio feature ot the new organization that those 

statea whioh will haVe essentially the burden of militar,y responsibility for 

any aotion whioh may be undertaken have agreed that no deoisions along those 

lines should be made exoept with the concurrenoe of all. 

The Seourity Counoil is freer this time in the types of aotion whioh 

it oan tmdert&ke in the interests of the maintenanoe of seourity than was the 

League of Nations. That perhaps teohnically requires a little more qualifica-

tion than the way t just expressed it, but I think for our purposes here it is 

a. olose an approx1Dation to the situation ae we need. Thus, the Council has 
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the right under Article 34 to oonsider aituations and to investigate them. , 

It is not oompelled to wait until a full-blown dispute has developed. It oan 

investigate a situation when it is still a very small oloud on the interna-. 
tional sky. Also under Article 40 the Security Counoil oan take provisional 

measures in order to prevent a situation from worsening while a final deoision 

is being made. In addition, the Counoil ois free at any time to adopt anyone 

of a variety ot measures whioh 8eem in its opinion to be the most appropriate 

to deal with e. given sit1.&tion. It is not oompelled, in other words, to fol-

low in a set sequenoe diplomatio measurea, eoono~o measureS, and, finally, 

military JIIIasures. It oan telesoope those or turn to the military almost at 

onoe if it wishes to do 80. In this way, a great deal of elastioity is poe­

seeeed b.Y the Counoil in deoiding what type ot aotion to undertake to meet a 

given situation. Every etfort was made in 'the drafting of the Charter to 

provide this maximum amount ot elastioity. 

These arrangements for the provision ot force and tor the canalizing 

of the energies of the Counoil so a, to make it as responsive and responsible 

as possible have, on the whole, given us a written document whioh in ~ judg-

ment is more prom1eing for our present and prospeotive needs 'than the League 

of Nations Covenant. Of oourse, it is true that no document can possibly be 

self-enforcing. No organi,ation of a . oonsultative oharaoter, involving the 

assooiation of sovereign states, oan be self-operating. Its propulsive power 

must rest upon the political agreement of at least the major member state •• 

If the. t agreement exists, there is nothing in the Charter which can prevent 

the smooth an~ fairly expeditious applioation of these seourity measures, but 

if that political agreement does not exist, the Charter oannot foroe it into 

existenoe. It oan assist it; it can faoilitate the development of a politioal 

atmosphere ot collaboration whioh will helpJ but the Charter itself' is not a 

thing whioh oan orea te a poll tioal agreement whioh does not otherwise existo. . / 

This is the problem, the essentially political proble~, whioh lies at 'the 



, 
t. 

\ 

Analysis of the Charter - Seourity ~- p~6 117 

)lead -of the whole seouri ty question in the tuture. 

I think at this point I had better stop and we can come baok to any 

of these points in detail, depending upon the questions which oome to you 

later. 

CHAIRMAN JESSUP, We will save the dis oussion until the three 

statements are made and discuss the Charter as a whole. 

We have had our explanation of the security end of the Charter 

from. Professor Kirk. and Dr. Staoy May is going to oontinue with a discussion 

of the provisions for eoonomio welfara. 
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ANALYSIS OF THE CHARTER ... PROVISIONS FOR EcoooJiid WELFAJE 
I : 

Staoy May 

I will be very brief in my d"or~tion of the Economio a~ SE101a.l 

Counoil on the paper set-up side. 

First, you know about its 18 m&mbers seleoted b.Y the General A~86~ 

bly, all of them eligible for re-e1,'otion. · This is quite diff'erent from the 

Seourity Counoil set.up, Seoond,' their deoisions in all oases are to "be made 
. . 

by a JIIljority vote of those who are present and who oare to vote; ' wh1ah 1s 

.again very different fr-om the Seourity Council set-up. 

The Eoonomio and Sooial Counoil has the power to make its OWD rules # 

to formulate its polioies and prooedures to a very large e~tent and' to work 

out the relationships for the UNO with these ~peoialized ' agenoie8 like the 

International Labor Offioe, ·the Internati"onal Bank,·" the Monetary FUnd, tha 

Food and Agrioultural Organization, and iilternatiof1al organizatlone to-r' tNt~1 

health, etc., Bome of whioh have been set up and some of whioh have not-... · 

How these relationships fit in, whether their position is to be 

more or less organio in its oonneotion with the UNe) or whether it isn't; or · 

how it is to be ooordinated has all to be worked out.- They are allowed to 

make reoommendations for , ooordinating. They are oharged with ooordinatin~ 

the aotivities of the speoialized organizations. They are elllpowered to · set 

up any oomDdssions they want to, to study any problem within their own field 

- that is, the economio and 800ial field. 

Now as to the funotio~ and powers of the Economio and Sooial 

Counoil. (This is still paper, you understand. the way it is written down.) 

It is supposed to make studies and reports on international matters of eoonomi~ 

sooial, oultural, eduoational, health and related aspeots. After studying the 

problems it is empowered to make reoommendations to the General Assembly or- to 

make them to any members of the UNO, or to make recOJllIl8ndations to any of these 
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speoialized .agenoies, to work up draft oonventions and submit them to the 

General Assembly for approval or amendment. It oan oall any international 

oonferenoe on any of the questions within its jurisdiotien. It can review 

the progress of any of these speoialized age.noies or of member oount,ries t 

programs in any of these fields and report upon them to the General Assembly. 

Very importantly, it is oharged with supplyi~ information to the 

Security Counoil when the Seourity Counoil requests it. With the Seourity 

Counoil, on invitation to work out eoonomic oontrol matters, it might be used 

. for any of the disputes which may arise in the international field. It, then, 

has a general portfolio to act more or l~ss as an exeoutive arm of the General 

Assembly on any of the matters in the general field about whioh I have talked, 

whioh the Assembly asks it to take in hand. That is a paper organization. 

Not many people paid muoh attention to that. There was relatively 

little newspaper notice of it when the sessions were being held, and the radio 

oommentators who are trained on the good red meat of reporting hookey games, 

etc., were looking for exoitement. This did not capture their imaginations. 

In this field most of their attention was fooused on the previous section, 

that is, on Chapter IX where there were some general sooial and eoonomio ideas 

which were formulated as aims for the United Nations Organization. 

This section .is worth looking at. It oomDdts the United Nations to 

promote high standards of living, full employment and eoonomio and sooial 

progress and development throughout the world. It says that it shall try to 

promote solutions of international economio, sooial, health and related prob­

lems. and international oultural and eduoational oooperation. and universal 

respeot for, and 0 bse.rvanoe of, hUlllan rights and fundamental freedoms for all 

without distinction as to race, sex. language or religion. -

The thing whioh struok fire in people's imagination in the report­

ing, and I think it was somewhat justified, was 'the statement of full employ­

ment and international development of high standards of living as a direot aim 
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of the United Nations Organi'zation, and henoe of the arm whioh is mosf; oon­

oerned with this field, the Eoonomio and Sooial Counoil. If it oan be tm. 

plemented, this is very different from the fUnotions of the technioal organ­

izations and the seoretarial operations of the League of Nations, where oer­

tainly the emphasis was muoh more on a set of prooedures, eoonomio let us 

say, to whioh most nations were supposed to adhere. 

The praotioal outlook, partioularly the full employment oonoept, 

has been d~nounoed as an eleotioneering slogan, and has been talked of as 

something whioh oannot be implemented by the United Nations Organization or 

its Eoonomio and Sooial Counoi1 - that it is just language. In other words, 

that it 1.e promising a lot more than oan be delivered. Of oourse in many 

ways it is, when you ~gin to look at the powers of the Sooia1 and Eoonomio 

Counoil, whioh are powers to study and reoommend and not powers . to step over 

and ohange the internal affairs of any nation. But the goal is important and 

the emphasis whioh I have suggested is important, namely, that the interna­

tional rules presumably will be so operated as to forward th~se goals within 

the oountries rather than making the eoonomio struoture of the oountry con­

form willy nilly to a set of rules no matter how they affeot the~. 

What will the organization amount to? First, I think you have to 

take up Grayson Kirk's point and oonsider it oarefully. As 1n his field, it 

depends upon the will of the nations that make up the United Nations Organ- / 

ization. The paper program I think is ~ progressive and forward looking one 

whioh goes probably about as far as any instrument whioh oould be drawn at 

the present time oan go. How effeotive it will be depends on how effeotive 

the people are in their intent and their will to aot together. You are mak­

ing reoommendations to sovereign states, and aotion will depend upon the aotion 

of those states and upon their agreement to aot together .. 

I oan give you examples of that from oases which oan arise. The 

Direotor of the Food and Agrioultural Organi~ation has already stated that 
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he intends to propose that international oommodity agreements oan be reaohed. 

Now that ,is a proposal whioh a group of states ooming together can agree on, 

as to how oommodity markets are to be run, oontrolled and operated. It well 

ma~ mean international purchases and the operation of a oentral fund of ao-

oumulated agrioultural produots to stabilize prioes,or something of the ·sort. 

Nations will o'nly enter into those agreements if they are willing to give up 

a oertain amount of their own freedom of aotion. It may mean that eaoh nation 

will deoide to take steps which will have some definite oontrol over the amount 

of agricultural produoe whioh is produoed. It may require oontrol over prices 

by the individual atates,or a foroing of their prioes by the international 

body. Think what howls will go up if suoh a measure is proposed in the United 

states - that foreigners are oontrolling our agricultural po110yl 

Whether or not it then oan be implemented will not depend upon what 

the oentral organization reoommends - not on what a group of teohnioians sit-
• ting around a table agrees io sensible - 'btlt CII11fbat 1U.t.ionS" tQat mke up the body 

are willing to do and how muoh aooommodation they are willing to give to eaoh 

other. and that is something you don't aooomplish by writing things on paper. 

It often takes a long while. 

The Eoonomio and Sooial Council will even hlve SODle battles" a8 I 

see it, with the speoialized organizations whioh I have talked about~ They' 

are not at all continuous, that is, their representation isn't the Sa~ a. the 

United NatioIlS Organization. There will be 18 member states on this Counoil. 

Most all of the speoialized agenoies have wider memberships than the United . 

NatioIlS . Organi~ation. In other words, you will be reaohing deoisloIlS on tho 

part of 18 representatives of 18 nations sitting in the EoonomiQ and Sooi~l 

Council. You will be having reoommendations made to the Assembly. >. You will 

be having reooDIIEndations ade to the member na tione who we re ' not represented 

in that year, at least on the Counoil, and if they are to be world-wide in 

operation, they will even go beyond the Un! tee;! Nati ona Organization membership. 
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Also all of these speoialized agenoies have their own charters and their own 

operat2ng funotions. If the United Nations Organization is to be eff&otive 

in influenoing their operations, it will have to do so b,y aoting pretty large­

ly as a ohief of staff, it would seem to me, rather than as a board of direo­

tor., beoause they have no power to require the I.L.O., for example, to do 

anything. Also all of these speoialized agenoies have roots deep down in the 

non-governmental or~anizations within the oountries that are represented. If 

you take the I.L.O., it has its roots down deep in the labor organizations ot 

member oountries. Now those are very effeotive. Baok in these oountries' 

. there is a loyalty built up. There will be a jealousy at having their prerog­

a ti ves usurped. 

Therefore, the functions whioh the Eoonomio and Social Counoil oan 

perform in coordinating, in steering or direoting the work of these agenoies 

will depend a lot upon its wisdom, its good will and upon the aooeptance of 

its formulations} but it has not got the power to organize anyfuing so as to 

make it mandatory. 

The international bodies of this type have only three fUnotions 

whi oh they oan really perro rm: one, the funotion of ga the ring infonoa tion and 

analyzing it, making reoommendations, saying what the implications of this 

analysis lead to; two, oertain oonsultative f\motions, pulling groups together 

as the League did on a lot of matters like the uniform marking of grade oross­

ings, eliminating double taxation, getting uniform oontraot forms and un~form 

statistioal nomenolature and a whole series of things of that sort. They are 

neoessary and they can be important. You pull groups together and try to get 

~e,neral agreements, whioh eaoh of them then implements. The third one is 

genuine operating funotions suoh as were undertaken by the League, let us say, 

in the opium oontrol. 

ltr guess is that the Eoonomio and Sooial Counoil will work mostly on 

the first problem, that is. on the gathering of information and its analysis 
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and drawing imp1iQations from that analysis, It will do rel.tively littl~l 

I think, in the oonsultative field although it may do more 'ijlan 1 would eXf,ot 

it might do. However. the speoiali~ed a~enoies will do more, and I am quite 

sure that the speoialized agenoies will oarry the burden of the general o~r-

ations there. 

By the way, here as in the other 1'ield8, we have the point which 

Dr. Kirk mde.j and it must be reinforoed if anything is to oome out of it. ' 

About the only one of these agenoies whioh has an important operative runotlo~ 

whioh affeots the individual nations is the Monetary Fund, and that has been ' . 

the one of oourse whioh has raieed the m.ost storm all around the world and 

against whioh most questions haw been raiBed by people on the ground that ~y 

. are oeding to the international orga.nization the right to do Qertain things 

and make certain deoisions which will affect the internal operations of the 

oountry oonoerned. 

The more you get over into that the more resistanoe you get, and t~e 

more it beoomes Qlear that people will have to have a will end a loyalty to 

serve the international organization whioh is comparable to their will and 

loyalty to their national, organhation. It took us ma~ years to arr,iva at 

that, and We fought a bitter war between the states oefore we got it pretty 

well settle(l here as to whether our loyalty was a state loyalty or a national 

loyalty. 

I want to make two more remarks. First. I think that there is a 

great danger that thiB body, by the very faot that it i8 representative of so 

many nations, may try to operate along muoh too orthodox lines, It is a very 

inhibiting prooess. Mhen you are making recommendations which really are i~ 

porte.nt it is easy to do what the oomparable League bodies did to get puehed 

off on the unimportant onea or the small ones. 

The seoond df,nger is, that you are working on what has been happen­

ing in the past instead of ~t is going, to happen in the future. It i8 ~ 

/ 



,( 

Analysis of the Charter - Eoonomio Welfare -- p.7 124 

beliet' that it would be a very good addi,tion '!io the United Nations Organiza-

tion, and oan be provided for under its maohinery, to have a really t'irst 

class soientifio group advising both the Security Orga.nization and the Eoon-

omio and Sooial Organization. There won't be any miraoles performedJ but it' 

you have one really good oentra.l sotentifio body they may be able to keep 

fresh, at least in the minds of the people who are making both the Seourity 

deoisions and the Economio deoisions, what changes are on the horizon and 

have to be allowed t'or, instead of having them slug away at something which 

1s pretty well past - that is an Ad~ Smith book, written when the steam 

engine was being developed. He knew about the steam engine but oertainly pad 

no oonoeption of what steam power was going to do to the world. 

Now we are in that kind of a situation and we oan make a great many 

of the 8ame mistakes. There won't be anymagio formula. I am not speaking 

or just the a tomio bomb. 

I think the lIIOst important thing to remember for the Eoonomic and 

Social Counoil is that almost none of the things with whioh it will be deal-

ing are striotly mechanioal. I don't believe that the greatest disparities 

in the world oome from the uneven distribution of the resouroes. They are 

certainly unevenly divided. I would think far more important was the SOIll8-

what allied influenoe, the great differenoe in the teohnologies, in the skills 

of people, and in the managerial and other aptitud~s ot' the people. 

A oountry like the United states has both the resouroes and the 

skills, as oan be seen from the faot that with 1/17 ot' the world's population, 

it controls maybe 60 peroent of all existing harnessed power - steam, eleotrio 

and anima~. Russia's advanoe isalao to be measured pretty muoh by the same 

oriteria. Its ability to mobilize manpower and human skill is far more 1m-

portant than the oumulation of the oapital equipment as suoh, though the two 

go together. We oould get rid of ours and reproduoe it pretty fast. 
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I am quite sure that the Economic and Sooial Council has enough 

power. to do everything whioh oan usefully be done at the pre.ent time by an 

international ageno-y operating in this field. It could be given more power 

on paper and it would be simply plaoed in the position of not daring to use 

it beoau.e it would perhaps not be given, or have the oonfidenoe to reel that " 

it oould handle, the really hot problema and got them aoted upon by the states 

when their reoolDJll8mations were drawn up.. You oannot have this kind of a .body 

making reoommendatiQnB oontinuously and having them thrown out oontinuCMa81y, 

because it goes to se~d. 

I think its weaknesses are the weaknesses whioh are inherent in a ' . 

world organization which has not learned to think in international t.erms, which 

doe. now think inherently and feel visoerally in nationalistio terms. Its 

dange.r i8 that it won't be bold ~ough in its reoommendations whioh it has a 

ohanoe to make. partly because it· isn't going to be fundamentally an operative 

body. 

I am sure its portfolio is to look over the whole world .. not at the 

trouble spots merely - that is, not at the nation whioh is hav1!lg exohange dif .. 

tioulties but at the oreditor nations as well as the debtor nations, the JUL'; 

tions whOle trade is flourishing as well as those whose trade is bad. Its 

portfolio is to look at the whole struoture and, if it can assemble enough 

people, to make diagnoses as to the things whioh · are looming on the horizon 

which are apt to interfere with international trade and oause trouble, and 

those whioh are apt to interfere with prosperit,y in the individual countries 
. -

and the general development of their be,ter standards of livl:ng. That is 

ita duty. 

CHAIRMAN JESSUP s Thank you, Dr. Hay. 

The third topio, -ttJustioe," has this signifioanoe in the poaition 
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of the program, that When the Dumbarton Oaks proposals were tramed as a , 

projeot for the Charter of the United Nations, there was an immediate howl 

that justice seemed · to have been forgotten in setting up the plan, that the 

emphasis was entirely on security and eoonomics. This protest was not with-

out effect. The Charter oontains muoh more in the field of justice than did 

the Dumbarton Oaks proposals on which it ~as largely based. It is that aspect 

of the United Nations ·that Professor Eagleton is going to discuss now. 
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ANALYSIS OF THE OHARTER -- PROVISIONS FOI JUSTIO! 

Olyde Eagleton 

I never have found a satisfaotory answer to one of the favorite 

questionss What is justioe? Therefore, I am a little bit unoertain what I 

should inolude under tle topio of justioe this morning. I shall interpret it 

very broadly and make a few points, some general and some specifio, for the 

purpose of arousing disoussion. The best working detinition whioh I have 

tound tor praotioal purposes is to 8ay that justioe is whatever theoommun1ty 

organization says it is. 7he trouble about that in the OCIDIDUni ty ot nations 

is that you have not got enough organizatio~, so you oannot find out or oan­

not get justioe very well. 

We have international law, a oertain amount of it, whioh operates 

pretty well within ita limited field; but this international law does not 

oover the subjects whioh people are most interested in. We have a ver.y good 

oourt. but there is no oompulsory jurisdiotion. There is no legislature or 

legislative prooess whioh could make international law, and no exeoutive to 

apply or enforoe the law. 

These are essential th,ings, and in a oommunity it you want justioe, 

there must be mean. ot settling disputes; there DUst be means ot upholding 

rights J there must be means ot remedying wrongs or injustioe. But in the oom,. 

muni ty ot nations; there is only one authoritative way for doing any ot the8e 

things, and that is war. That is the best t~t intelligent human beings thus 

far have provided tor doing these things. As Dr. Shotwell said yesterday at­

ternoon, we are not going to be able to get rid ot war until you find a sub. 

stitute tor war whioh can serve these funotions ot settling disputes and up­

holding rights and remedying wrongs, etc. It is not enough just to repress 

the USe ot war or toroe. It is not enough to use power to put down the use 

of toroe. You have got to have justioe along with it. Along with security 
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must go justioe be.oause humn beings will alway. fight for justice, and if 

you get a Mlnioh settlement or something like that whiah may prevent war but 

whioh does not get justice, well, you are going to 114" t~ouble in the 1.'ut~re 

over it. 

Why is it that the ooml'llUllty of nations has not ~ot these in~titu"" 
. , 
, ' 

tiona or oannot serve the.e funotions? Well, the ~w.r ~8 beoause pe~ple 
'\ ,', 

have not demanded it, beoause you am other oitizens have nqt fought foS' i t~ 

The state Department" and the Senate, and the Gover~ent in general ha'V,e a 

right to assume in a demooracy suoh as this that th~ old ways are to oontinue 

until the people demam a new way. I lI\Yself think that the 'govel'DJDlnt has 

shown a laok of oourage and oould have taken much more leadership than it 

does.J but this is a oorrect prinoiple: unless the people speak up, the govern .. 

ment oannot afford to ohange i te policy in a deIOOoraoy. 

W~ have not got a broader range of internationallaw beoause the Ame~ 

lcan people have not been willing to submit themselves as a sovereign nation 

to this law. ij8 have not got a legislative prooess beoause the Amerioan peo-

pIe say, "We are not going to have foreigners telling us what to do." We have 

a oourt, yes, but we have not ~t compulsory jurisdiotion beoause it ia be-

HaTed that the Amerioan people have been unwilling to take it. I am rather 

inolined to believe they would. We have not got an interne. tional police. We 

say we want one, but we want one' which oan be used only againBt the other fel-

low, whioh will be manned and paid for by others. We don't want our boys 

drafted for international police. 

What I want to say here very briefly is that 'international law and 

government and justioe don·t just grow up. You have to work for them and fight 

for them and unles s the people in a democraoy take a strong stand for them you 

are not going to get them. 

Now let me look at the United Nations Charter and see how far it 



.( 

Analysis of the Charter - Justioe -- p.3 129 

moves " in these direotions. lhe first statement in the Charter -is Al'tiole 1, 

Chapter I, whioh says the first purpose is to bring about by peaoe1\d means and 

in oonformity with the prinoiples of j~stioe and international law. adjustment 

or Bettlement of international disputes er situatiolJB which might lead to a 

breaoh of the peaoe. 

We will see in a moment that there is no authority here to bring 

that about. You oan make efforts in that direotion but you oannet bring it 

about. You will nctioe also. that this phrase ~in ocnfcrmdty with the prin-

oiples cf justioe and international law," as Prefessor Jessup just suggested, 

was added at Dumbarton Oaks and is about the cnly referenoe to law 'in the 

Charter. 1 believe "justioe" is put in the Char:ter in one other plaoe. In 

cther words, the seourity Co~oil is unlimited, exoept fer this vague state­

ment at the beginning, .by the neoessity of oonforming with international law 

er with justioe in reaohing its deoisions. The intent of the organization 

was to. provide security. The emphasis was upcn seourity rather -than upOn 

justice. 1 think a large part of that was just over.ight at Dumba.:tton OakSI' 

but it i8 nevertheless tl"\le that the prevailing purpose of this crgaxrization 

was to. get seourity, and whether in aooord with justioe or net was not so. 

important. 

The next statement is in Artiole 2, Paragraph 3, which says that 

all members shall settle their international disputes by peaceful DJ3&n8 in 

suoh a manner that international peaoe and seourity and justioe are not en­

dangered. Ther.e is the obligation on the members that they shall settle 

their disputes. 

The last paragraph in that same artiole I think is one of the worst 

things in it, "Nothing ocntained in the present c~rter shall authorize the 

United Nations to intervene in matters whioh are esse tially within the domes-

tic jurisdiotion of any state or shall require the members to. su~t suoh 

matters to settlement under the present Charter, but this prinoiple shall 
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not prejudioe the applioation of enforoement measures under Chapter VII.~ By 

the way, they struok from this paragraph the right to deoide "by international 

law" whioh things are domestio questions, leaving you with the implioation 

that eaoh state can deoide for itself what is a domestic question. Certainly 

no organ of the United Nations is authorized to' say what is a domestic ques­

tion. I think there will be a good oed of debate over this paragraph. A 

state can put up a pret~ good argument and say, -We exolude the question of 
or , 

immigration; we exolude the question of tal"iffVWhatever it is). We don't 

have to submit that," and the organization oan do nothing about it beoause it 

is a domestio question. 

Most of the provisions with regard to peaceful settlement are oon. 

tained in Chapter VI, which I will sketoh over rapidly. The- larger pa-rt of 

that chapter is devoted to saying that s~tes shall settle' their diaputes by 

means of their own choioe. Certain ones are Hsted in Artiole 33~ That prO'. 

vision was not in the League of Nations Covenant~ It is not neces8ary here 

beoause it is always understood that states or individuals can settle their 

disputes by means of their own choice and should make such an effort bet'~re 

they ever take it to a COl.U"t. 

Notioe also that not all disputes are to be settled. It would be 

absurd of oourse to require that all dis'putes should be 8&ttledr it is OI(ly 

those whose oontinuanoe ~ght endanger international peaoe and seourit,y, whioh 

leaves you with the question. Who is to deoide whether its oontinuanoe can 

endanger international peace and security? The Seourity Council has the power 

to investigate for the purpose of determining that. 

If the parties fail to settle a dispute by means Qf their own choioe, 

by their own efforts, that is, they are obligated to refer it to the Seourity 

Council. There are some teohnioal points there. Suppose they don't refer? 

I think the answer will probably be that the Seourity Council .could take it 

up anyway. However, what can the Security Council do when the dispute is 

, . 
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ref.erred to them' They .can do one of two things. They oan reoommend to the 

parties another prooedure whioh they would follow theDeelves. ·or they oan reo-

oanem the aotual terms of settlement. The latter part was put in at San 

Franoisoo. The United states had not been very moh in favor of that, but 

tlB proeedure of 'paoific BettleJllltnt W&I very JIlloh Itrengtbaned by the addition 

of power for the Seour! ty Counoil to r840DlUlllnd the aotual tei"JDS of settlement. 

Notioe, they oan only l"eoOlllDl8M.. They oannot impose. There is no 

differentiation _de heft between legal questions or other questiona. There 

is a slight referenoe in OM of the artioles that the Seo\U'ity Counoil ought 

to recommend to the parties that the partie. should refer legal disputes to 

judioial settlement. 

Chapter XIV and the appended statute af the Court provide an ex­

oellent system of judicial settlement with the one exception that it is not 

oompulsory. It 1& fine for any two atates that want to bring their displlte 

before the court·. but no state is obligated to bring it before the Court. 

l"JanY states have aooepted the oompulsory jurisdiotion of the Court one way or 

another by treaties outside of the Charter of the United Nations. and I hope 

the United states itself will aooapt the optional olause. 

The seourity Council. as I said, can investigate. but only to find 

out whit ther a dispute is one the oontinuance of whioh would be likely to en­

danger peaoe and seourity. Maybe they can stretoh that so that they would be 

able to find out a little about the merits of the oase. to use when they oome 

to reoODlJJl8nd terma of settlement. 

Notioe also that the Seourity Counoil under the next ohapter oan 

deoide that a threat to the peaoe has been oommitted, and then, ae Prof8ssor 

Kirk explained, it has an enormous oontingent power of enforoement against 

8uoh a state. so it would be possible for the' Seourity Counoil under the very 

flexible power that it has, as explained, to say that the failure ot a state 

to aooept the reoommend$tion of tbate~ 9f settlement by the Counoil 
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oonstituted a threat to the peaoe, and ther~tore they oould enforce it. How-

ever, if they do that you get outside of the field of paoifio settlement and 

on another basis. 
. 

Notioe also in oonneotion with this that one of the great powers 

oan veto any deoision of the Counoil in this reilp8ot. Even the weak powers 

that the Counoil has oan be blooked by one of the great powers. No state 

whioh il a disputant oan vote, that is to say, if one of the five powers was 

a disputant its vote would not be oounted, but any 'one of the other four pow-

ers oould veto and blook aotion. 

Going a little bit turther, interpreting justice a little bit more 

broadly and taking in the field of peaoeful olange or the methods of remedy­

ing injustioes, eto., there is no authority whatever in the Charter by whioh 

the Organization itself can make any change in the .ett~ement of a di.8pute. 

Changes might be reoomnended by the CoUnoil in the oourse of settling a die­

puts. I am rather ino1ined to think -- probably I would get debated on this 

-- that the Assembly is going to have as muoh power, even in the settlement 

ot di.putes, as the Counoil has, and certainly the Aesembly has suoh authority 

as there i8, with the Eoonomio and Sooial Counoil and other. under it. to pro-

vide for peaoeful ohange. But the point whioh I make is that neitmr the 

Eoonomio and Sooial Counoil nor the Assembly has the power to make a deoision 

whioh is binding upon the sovereign states without their oOnSent, as Dr. ~ 

,9'(as explaining a moment ago. 

Thus, . if you think in te~ of removing the oauses of w~r, of oreat­

ing oonditions oonduoive to peaoe, the Organization itself has ver.y little 

authority. Whether it can do anything depends -upon the oooperativeness, the 

willingness of the member states, to aooept the reoommendations made by the 

Msembly or the Eoonomio Counoil, e,to. lhe Assembly has a big opportunity 

here and I feel pretty sure that the Assembly is going to oome out the most 

important organ in the system. 
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. 
Thus the United Nations Charter does not ~ble the ,,~ization 

itself to provide justice. It does not provide ~ . substi tute for. war , as a 

means of settling disputes, a8 a means of remedying wrongs or up~~lding 

rights. The UNO will not be strong enough to handle the 8ituati"p. the crisis 

produoed by the atomio bomb. 

Now havin~ said this, having pointed out these weaknesses, I want to 

say just as emphatically on the other hand that I am for the tnro. I would 

oertainly not want to see 1t abandoned. I would not want to throw it out and 

try to build again from the bottom up. In the f1 rs t plaoe. the UNO is valu,... 

able simply as maohinery through which sovereign states oan oOOPe1T~te. arxt 

probably for this purpose is as good a system as you can get~ So long as the '. 

sovereign states, the Amerioan people primarily, are unwilling to focept ob­

ligations and responsibilities, probably the UNO is about as good ~ system 

as we oan devise. It oan settle a good many disputes as it is. It oan prob-

ably work out a good many of the eoonomic and other problems. It 1. only for 

the most desperate orises that it would fail. 

It is also true that political development is always slaw. that it 

.must always build upon the past; and therefore we stand to gain by keeping the 

UNO and developing 1t. I do think that we should not build anew. While the. 

UNO is weak and while we should aooept it, we should try . our best to strength .. . 

en It, · and I will bring that to a specifio point as the last thing I have 

to say. 

In the statement by !rul!J8.n, Attlee and Maokenzie King, it was said 

we would turn over the atomio bomb to the United Nations organization when . 

adequate safeguards have been provided. I take it that that DleaJl,S when the 

UNO has been made strong enough to take oare of the situation to oontrol the 

bomb. The UNO oannot be made strong in that way wi thout the aotive support 

and leadership of the United States. The United states so far has not given 
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any indioation that it will be willing to strengthen the United Nations Or­

ganization tor this purpose. 1 mean, suppose you want to authorize it to 

have oontrol over raw materials, or tor inspeotion, or to have an interna­

tional polioe, er whatever it is that they have in Iltnd as ad.-quate sat~ ... 

guards, we have given no, indication that we .. the United · state., would be 

willing to take any s tap in that direotion. So it seems to me that the 

immediate duty ahead ot us is to get the . .A.merioan people to demand ot their 

government that these steps be taken, that leadership be assumed for this pur. 

pose, and that we try to strengthen the United Nations Organization so that 

it oould handle suoh it. problem as this one. 

CHAIRMAN JESSUP, Thank you very moh. Prote-nor Eagleton\ 

Dr. Shotwell,. I wonder if you want to a4d anything before we have . 

general discussion' 

DR. SHOMLL, I am very anxious to get at the disoussion.. That is 

the heart of the morning's work, 

I would like to say there are two in this room, Mr. Eiohelberger 

and I, who for a year and one-half sat in a little oobmdttee of five with 

Sumner Welles, from the early spring of 1942, planning for, Dumbarton Oaks. 

I would like Y01,1 to know. as in oontrast to the state ot mind today, what 

we were up against, when we laid the basis for the Charter. 

First of all, it is perfeotly olear that the White House, with a 

supreme maeter of politios, President Roosevelt, there, was oonvinoed that 

~rioan publio opinion had to be, shall I say, led along by the hand and not 

given too muoh idea ot any projeot tor a Isague of NCltions. We met in seoret. 

Our names were never given to the publio. We worked under the camouflage . of 

doing filomething else in the state Department. We we~ oons01ous all the time 

that at least some of the most experienoed politioians in the oountry, not 
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only F.D.R., but Cordell Hull as well, were oonvinoed that the oountry was 

not ready for the kind of thing which would be a revival of a League of Na­

tions • This has a bearing on the present planning. I am ama.zed to le8 how 

fast ~nd far publio opinion has gone. 

I was also on a oommittee of the United states Chamber of Commerce. 

We got out a plebiscite in December after Mr. Hull had gone to MOsoow, "Are 

you in favor of the United states joining an international organization to 

maintain peaoe and seourity with foroe behind it?" We sent that out -to be 

voted on by all the Chambers of Commeroe in the United states, thus taking a 

plebisoite of the business men of the oountry. To our great joy, at least BV 

joy, the answer was,as I remember,about 139 for and 13 against. I took those 

figures to Mr" Hull. He said, °I oan't believe it, but perhaps they did not 

know what they were voting on" In any oase you oannot get the senate to fol­

low that lead." So we were held baok there. 

I am talking now of our own Amerioan ~iffioulties. With referenoe 

to the international orgenization, of all the things that Dr. staoy May has 

been talking of on the eoonomio Side, F.D.R. said, "Don't conneot that with 

the League of Na tiona. Do it quietly, one thing at a tiD. Send your food 

an~ agrioulture experts to Hot Springs in Virginia and let them work quietly ­

and don't let any newspapers in on it." The same method was used at Bretton 

Woods. It was not oonneoted up with the oentral body; it was all done b,y that 

master hand in the White House, trying to prevent American publio opinion from 

beooming alarmed at too grandiose a plan. That was the state of miDCl in 1942. 

Total war taught this oountry tremendous lessone, and thaD at last 

came the bomb. NoW we are on a moving tide, moving out of the statio past. 

But if we move too fast, u you see, and try to set up paper oonsti tutions 

whioh publio opinion is not yet ready to endor8.~ we shall find that we ahall 

be repeating in this oountry a situation similar to that of the nineteen 

twenties, when disillusionment followed great hope.~ 
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