
v . S C<lncl.1rcl for tar (!c: tin g Un1. Lcd S ta te s person s £.~ r 

el ec tronic survelll~nce . (U) 

(U) The Iss ue: ------ This is the most politically con~roversial 

issue in the bill. Under S. 3197) before lssulr. ·,.; <:2 \·;tl rrant 

t he judge must find that there was probable cause t o believe 

that the target was a foreign powe~ or agent of 3 foreign 

pmv'e::::-. As originally in troduced, 1:he bill def::"nc:d 2.n agent, 

in part, as one "iV'hu is engaged in "clandestine incelligence 

activities" pursuant to the direct Lon of a foreign pm·;er. 

In the Senate Intelligence Committee> the bill was amende d 

.. ~ . . to move the standard closer to criminal activity. As re-

ported by that Committee, a United States person could be 

consider~d an agent if he engaged in terrorist, s abotage 

or clandest ine intelligence act~vities on behalf of a 

foreign pOl.ver in violation of lmv .Q.E. he (1) acted r>u::::-su<1nt 

to the direction of a foreign intelligence service (2) 

which service engaged in intelligence activities in the 

Uni ted States on behalf of a foreig~ power, (3) and 1n so 

acting transmi ts informa ti on or rnatr:~rial to such service , 

(4) in a manner intended either to conceal the na~ure of 

the information or material or the ~act of such tra n smission, 

(5) under ci:-curnst.J.nces ~'Jhich 1:vould lead .J. rc~ son.:.lbl C [;lan 

/' 

_ , E!2ELS!S:Z Z " 
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Lo believe either th.:lL the in forma-:.=iol.1 or I.1a t cr i.:~l \v.ill be 

/ 11 ( , C' '" C" • ,- i ... - r 0 f- 1-11 < , T' .,;._ " ( ' S :- '1'- t::> '-' 0 r t ;'1 r~ 1 a c 1.-L-l , .... .....,t..: .. .... _...L -J ~ i.- \0..- Ult.J...L\.- J. • _'- L... __ ..J ... \.::. .L'-

of kncnlcclg .,; of sU2h r:'-[:";1:::'-1.i.ssion \·:i l!. h~~r:-;~ our security. 

CU) b2.sically t\·;o options : 

CU ) (a) R2CJuir2::t sho~JiT'-.~ of unla,'lI:ul Heti vitv 

1n every c~:-~e . This optian elirnin2t c 5 the second prong 

0':: the In tell ige:1ce COfT.G.1 i t tee res t. It ensures that an 

individual ,.Jill not be subjec:: to surveillance by the 

gover:lmeat unL~ss h e CD~llits or i s about to CO;;liflit a criIT!2 

and t l-. er 0 '0'-' - , ., "- J, employ s the conventional :lotion of pro~able 

cause. 'mlile IilOSt activit:ies in ~'Jhich the gOV2:r7lmen t is 

interested in det'(~cting for counterinte lligence purposes 

would involve violations of the Federal law, particularly 

if failure to register und2r the foreign agents registr2.tion 

acts is included as on e of the designated crimes, */ there 

is a limited area of uncertain dimensions, hO"\'lever , that 

might not be covered . For example , the clandestine 

collection of information by an age:l.t o :E a foreign pOl;ver 

concerning important inc1usLrial pro ;...:es scs essential to th~ 

national security, 5:,. . g ., c otnputer t ·:!chnology, refining of 

~';/ If they \,;o l'ld not b e insluc1cc1 , C ()V'~LJ.ge \,]Oul~ b( ~ un3cc (!pt~bly 
li~itcd b 2 cau~~ of th e ~ntiqu~~ ~ d SL~~t c of o ur c~ pion3g2 la~s _ 
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k~c1 i r mi.ght no t: p";Li1it' surveillance :'n cases '\vhel"c; th2 FBI 

ol) serves an individual passing info~:lation in an o~viously 

clandes ::ine manner to a kno,\·;n intelligence 2gent. 

there would be a certain dishon e sty in conditioning ccunte r-

inte llige.nc e elec tronic surveillance on unla,;v£ul 2C ti vity) 

b e cause the su~vei l lance is not for the purpose of e~=8~cing 

the crioinal laws of the United States. 

(U) (b) Adoot a standard that r eauires a sho~ing 

O 
_1-. "' 10 "'Lher ' .c 1 _. 0,.. ~ un~aWLU~ aC~lvl_y or circumstances that ar2 clearly 

probative of intelligence activity by a forei gn po~er's 

f' 
a 
''-. 

in tel l igence net':·;o::-~ 0 This op tion \vould permi t the else of 

electronic surveillance if a judge found probable sause 

that the clandestir..e acts ei.ther viol::lted the la\-7 or illet a 

strict standard deemed probative of intelligence ac::ivity. 

It \vould not guarantee that this incrusive technique could 

only be used upon a showing of unlawful activity. lIowever) 

it would provide the protection of a judge '\ilio wou~d make a 

case -by-ca::; c' de; termina tion applying the; fac ts to 2. res tr i.c ti vel; 

drahTI stand.1.rdo Hhilc tl-:is was the; approach of S. 3197, if 

this option is adoptcd, c er tain refinements in S. 3197's 

provi ~i '.)n should be con:;iderc:d. 

lz cco:nmcndation: Option (0). 
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VI. Thl' Ccrti f ica :.::i o" 

elT) '[1". Ie(-"'e' 
o t '" _. ..J ~ J \..... • As discussed carl1c~, S . 3197 ruqui~cd 

,.il applicat iun for a court orc1~r to i'il.c1ud2 Cot cc:rtificacio'il. 

u~ a high Execut ive official that t~2 inforo2tioTI suu;h~ 

wa s forci :~ intcllig~ncc in£ormatio~ . The c~rti Eic2tion 

inclu(].2c.l 2 st<lt~me:1t cl~scr ibi1:.b thl: b~~is ':or th -.:: c.;rtii::ic2.tion . 

The purpose of thi ~ statement was tu c~sur~ that the Exec~tiv~ 

officials ~ould no t rubber stamp c c~t i fications bt!t r ather 

would be required LO exercis e their judg~~nc . Cnder S . 3197> 

the j udgc:) ~vhile deterr;ining whethe:::- there ,·Jas 1 '-prOOC1Dle cause 

to believe th~ taiget of th e su~ve i:l2nce ~as a ': o rei~n 

agent or a £orei;-::: pc~.;e~ , ~.Ja s only to deter::.:ine '.,'heche::::- or not 

C1 certiiicatio'il. had b een made; neithe:::- th-2 basis fo::::- ~lcr ::.h2 

accuracy 0':: the cer t ification ~vas s ub j ect to rev i e';.;. "\.Jhile 

S . 319 7 and the Intelli;;ence Committ ee r s report ~.;e ::::-e e;:plicit 

a s to th e face t~at the judge could 'il.ut rC~lCW t~e c e:::-c i iic2 -

t ion , intelligence agencies and t h e Departoent o~ Sta te were 

conccrn~d th2~ a detail ed statement of th e b~ls i s fo r th e 

c ertification would n 2c es sarily invit~ revi ew . The lCJck of 

judic i~l r evj.ew of the cer tificati ons , on the 0 .l-0'1 :) r 
I"... t ;L ' . __ h and , 

\"JClS one of the maj or c~it i·::: isS1s o f ~; . 31 97 by it ~ ol)jJoncllts . 

. " 

.. ::z.s:z:s: 



( 
" 

TllC opt~ons arc css~~~i~lly: 

(U) (a) Lc;.].vC' S. 31 C!7 1 s D"Uv'jc-ion llnch 'ln (~. J •. _ _ ~ ' ~ ,.' __ L .... (,. ,' .... _0. 

Under S. 3J.97 if a 

I e ~'Juulc1 hCl',: :; Jet;',l pp _-cn .... '; 'L· '·_· ~ ·(l i11 "" ;:~ : "( '~ ~n "e "0,-, ,1 - 'J ' C' C' o. -- _.L _~ __ L _ _ _ ~ _ <..v .:> .. LJ~. 0 -"" " :> 

s2c;..lrity. of 

I~sue I II is accepted as Y'r"CO[1"~'e~rl..:;c 110" 'e"or tl""":> ~c T •• ] ' ; 1 '_1 'of:..> - -- .. _..... ~ ~ - .... L~'-- , .. ' . v _ ) .1.t..:..1... ...... _ ~ 

no requirement of judicia~ r2view except in co~nt ~rintelligence 

c2.ses. This eliminates almost all of the fears of th~ 

;"'~ part!TI en!: of State and the intelligence ag encies . :~ever-

tileless, even in the limited .:lrea of count~rint '21ligenc e 

c2.ses, judges may not agr,,~e \-lith :.::ecutive Branc~l de c.:e :-::.ir..-

ations of the necessit7 :0 acquire certain types of infor-

mation, e . £ . , personal in£o=mati~n to be ffied for ?os sible 

recruitrJent. Thus, provi~ing .:l ju~ge the opportunity to 

review the certification to some degree may thre.:lcen th e 

acquisition of certain type s of' in ~~r~ation. 

(G) (b) Allow the , lud~~ to re~iew certi£ic 3 :~on s " 

under option (a) of Issue III a ~arr~nt is only required 

Sin~e 

f . 11" ' ... ' . 'or cocnterJ.ntc 19~nc c or cot.:nt 2":- tcr":orlS[1 PU::-?OS2S, LrlJ.S 

option would avoid the substitution of a judge's vi ew for 

that of an Executive official on forcign policy nC2ds . 

\{here a \.J.:lrran t is requ i.red, the £2 ,: ts de:non~; tr ~ ting that 



[h2 in£Ol"r.12::ion l.S 

\A.'a), to meetil'..b the cri:=.ic:LsL.1s o£ ;:t.e ccrtific':'ltiCJ:1 rc;C;i..li:-c; -

m2nts in S. 3197. Finall/, ;ud~ a CGnccssioll :ll':'iY hcd.p to 

sell optiun (a) In Iss~e III to Congress . */ 

(U) l\.cCO!l;::n2nd,:'lt: .Lon : OptiO!l C
') ., . l' . 1 
[) \-71 tn J llCt LC Ll rev i2 ~-; 

clearly erroneous . CIA \.;;culd re.con~::!2nd. op:':ion (a) \·,i:::.ll 3. 

fallbHck to option (b) if necessnr; . 

. , 

.' , 



ViI. 
/~ 

~ ) )"oc:c:c:d i.ll(~S . (II) , 

is U_S.C. 

whether or not related to the 

ag cnci e ~ ar~ canvassed co 

interc epted tha dc~endant inc': tl ,o -~ >- " -, 1 v 
.1. J... --~ l... __ J. 

Under current cas~ 1.:.1.,;v , if the Je[end<:mt I S co:uou:"'.ic.:l ~i:.ms 

h "ve h'::>P-l inc'; ,·lp~~--'ll- ·· l.· """"'''rcep- roo' i-he- co"Y"- ~n '~--' "" ...>~-., 'lnd • <...L LI_ ...... l.J,.., "':"'u _.!..lLU. __ J .6.l ..... _ L~ 1...1. _ L!.J... L- =- _(.l. __ ._'"-1. ...... 1 

ex part e must dct2r~ine whether the surveillance ~2S lawful . 

If it finds th~ surveillan2e was cn12~£ul, the cour: 2ust , 

except i-:l rare ins,rances, dis c los e the facts of the SLlr -

(" veillance to tllf':= deL:;r:c.=:.::~ to perr;tit: a hearing OE ~h::: qUE::!S -

tioD \vhether th,= ~u-Jern:~ent I s case is tai-u.!:ed , 

goveru.:l1ent drop s the prose2ution. If the court dec2r~ines 

the surveill.J.Tlcc; >;'las la-,·,ful, t he § 350~ "iotion is denied . 

(LJ) S . :)197 2.l::crs this proccdl.:.res by allo~'Ji'-l.Z; '- -; ., D J- I I d a ~. 10- .......... _ ~...,_ 

upon the filing 0': a motion frin his discretion [to} [:1.:1:",-2 

avail.J.ble to th(~ [cefend.J.nt] o r his c ounsel for in .;i.kction 

such portions 0 ~ tb c in te"Lcep t ec1 Coz'111 G.l. ic.:l:ion or 2videnc~ 

oeriv(:c thl~rc[rorn cJ.S the j lldge u( ~ ten:;ine s to b e in ~h~ 

interests of justic(! ." The j udge thu.:; ln2j7 discluse: this 

b 1 · - . 1 l' If " • II c;caU Sl~ t lC l~~.-;UC .L S COi~: :n"LtLC;U to :':LS CllscretlOl1, ? 

l uccisiol1 to di~;clu sc: ,·;culd be., virtu::ll y un.J.ppcal.:::.b~ .: . 
~ 
i: , 



'1 T) I) 1 ~ (' '1 .-.; ", "-' L.. r .:. . __ ..... ~ __ '-, :""1 :: 

r' ~ . 1 

l Cl e .:.: (: ; ~ cL~ n :.. J 

~ :r i c ~ 2. i1 (i 5 ~h;:~t there is 

'" re'1"c"",,""'-l r. q" ~ "t'; ~ ,..., .," 1-,', ~'_ 'L;r'~ 1,J:.' ·,"" ~ : - ~, ' , '.r' ,' L~ll"l.'l', <":1~~ ·-JC'_"_·ll1 -::> nc c. u _ .... :::. ' Ll<.lJ _ ~-=:::: ':":"' !' G....> ~~ .'- '- :, ____ ~_ v_ _v.~. _ ~ ~ 

,)C ~u "!, 'l(,··)1';t" 0'- c r"lC \ .L ;:, \.... £... _ _ 0 ' .-0. 1 . .L J , _ .. l .... .. 

\·:ould no t :1'-1 ;:-::1 th2 :lCi tiona ... These provisiuns 

Here no t CO:1S icle :-c.: cl accep i:.:lble by the Depar t :::er. t of 

Justice at 

Zll:-e as folI c'>] ::; : 

CU) (:1) 

CU) Pros : 

1 '. - , ("""""'> I I . - , • -1'" .. ,.. 1 . . -; r...,.l'" . ., - ", T'") 1 ~ f - I ( .,.... Ie' t...._ J! ) .... ~. \,.' 1._: 4.._ L- L.L _, '- __ (..> ........... ) .. 1~ . ~_ i . l",) l.~ L ... . L . _ ~. 

ell) Con:-> : 
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f , 
1. L n::::.'y 

or, at l~nst , disrnlss:::.i or prosecutions even whe~~ the 

surveill~~ce was lawful or irrelev~n~ to the caS2 . It is 

anoi1lE,lous :::() adopt the! extrcn:e disclosure provisiu~:s \-;i:::h 

rc=spect to surveill2.DCeS ins titutcd purSEant to ::z:·~ highly 

protective proced!.:.rc=s oE t:he bill , but rc=:ain cur::-cn:::. 

practice ~ith respect co surveill2.TIces not insti~uted 

pursuant to the bill (~.&., ov~rseas .) 

(U)(b) ~Delece the provisions in S . 3197 and 

codify current Dractic ~ . 

CU) Pros: Current pro.cti.ce has been f ound to be 2dc~qt.:.::ltely 

protective of defendants' righ ts while at the S2~e time 

giving necessary protection to classified infor2.J.cion . The 

proceduI"es under t he b j.ll Houle.; not be inconsis[ ~~nL ,\-li.th 

r esponses to § 3504 motions not invalving elect::-oni c 

surveillance under the hill . I t ,-lould leSSen t2. (: TIL::'llber 

of cnse s h'hell prosecutioll \vould have to be dismiss2d . 

CU) Celn s : Congress will be reluctant to accept this 

provision~; , il is di fficult to convince Congrc~s ,1 S to 

t heir i mporlan ce . /\.l~:o) th~ dcfcnclant is not <1':[orded as 

( 
... 
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l 

.' 

l"ll-·h O') ')-" -~- " 'll' "'f •• ~\.l i 1 I..J~_ L\.L ..... - .; 

. f' Scrutlny D · t~2se 

2nd thus a c~rt a::'n me.a3ur ·~ of pro tee ti. Ui1 for QL:£c:nd2:;:1 t s 

night be lose. 

( U) (c) Atte~~t to modify t he l~~~u~ ~e or 

c onditio::.s in the S. 319 7 provisions ,::h2::: C it i s cle':ir tha t 

th e surveiJ.l~nce h~s not tainted the C2Se . 

CU) Pros : This option would to a l ar;e Jegre~ ~itigate 

the pO~:2nt:i_ .J.l f or disc lo su:-e \vhere th~ su:-~e lI1 3nc2 is not 

r c lev,:mt . It would provi~e protection to a defendant 's 

righ ts \-1hcre there \Vas a reason for i t. 

( U) Cons : It raises c ons titutional qU2s~ions u~d~r 

Alderr::an v . Un ited S tates , 39 L;. U. S . 1 64 (lg 69), DU~ c<lceful 

Ortion (b) . 

the Ford - Levi b il l o ;..-i gin<llly prop ..Jsc·d . 

till: CXf12Ctccl reluct~~nc.:c of th e Senz.I::C: t c thj_s Clt':'~Il':;2) 

, ..... '\' --r.o .·.c .. t;.l. , 

O r. 
J. 

-~~~---------------.--. -



14 April 1911 

Ti."ne v.nd Pbce: 0900- .liES . Situat:cn KOO~ 
St:bj ect: Consideration of Atro~::1~y Ger:er?l 's PR}. !/~':SC-ll 

Subcomnittee rE:?o~'.: on "Foreign Intelligence Elect-o::1ic 
Surveillance Legislation~! 

Par:icipan ts: 

The Vice P~esident 
Denis Cli£~ 

S:::;.te: 
S .:!c~et3.ry Cyr-us Vance 
Harold Saunders 

NSA: 
Benson K. Buffnam 
Gerard Bur ke 

Justice: 
Attorney General Gri£::i:1 Sell 
John Harmon 
Michael ::<elly 
William Funk 
Frederick Baron 

Defe:-ls e: 

Secret?ry Harole Bro',<::: 
Charle3 Du!:ca:1, Jr. 
Deanne: Siemer 
Robert T. Andrews 

CIA: 
Stansfield Turner 
Anthony Lapham 

NSC: 
Dr. Zbiginiew Brze<:insk: 
David Aaro!1. 
Samuel Hoskinson 
Robert Rosenberg 

SUM?1.1ARY OF CO:-J CLUSIO~·;S 

Dr. Brzezinski o?ened the meeting \'.ith cO::1~endation £01' the :::'..l~ c o!TIr.1it:ee's 

efforts, noting that they cO:lcluded tnat the P.c:ministration shedd ir.troduce 
legislation on this subj e ct. Failu:~e to d o so promptly will res·..!l: in unilateral 
and potentially cou:l.:erproduct:ve b itiatives by r:1embers of CO:1sress. Each 
of the seven issues and conclusioY.1s discusseci follow: 

1. Should the bill incbde authorization fo ::- physical search? It was ?greed 
!hat phy~;ic2. 1 sP.:l-::-c[-:cs sh(~u1::! !lot be : ::Cl''':'CCc1 in t!-":i::; "::J ::'l ;)ut t:-:::.tt 
this problem shoul~ be stuciied ft:~t[:e'" ~s nar: of PR~.~ / :;SC-J l. 

~S~D;STT~VE/XCDs Z 

Classified by: Z. Br zezinski 

---------------- _ ... - --
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.J. 

Srot11G: ·hC\ l.' ~l~ ,......"' ... py~.., ..... ...J~,~ "'0 .... r ' · ·-.. - .. r.: .l;:·'-·' · o;~ "- s'~'\"";",eil 1-: ""'e (. ... • .......... .... ....... -.J ..... ........ _.!.I __ ... '-- ....... ,_... I ....... ~ . _ ....... _ ......... '.J- ..... ..... .... ~_ . ,,_ .. _ .. __ 

U.5. ~) t::~s c!:s ; ' -:er se ~s ? The Su.l):c;~ ·. : ::i ::ec ::a2 !- ":.!c0::::1!e:-:c.ed tl-:at 
it :;}"'!o~lc ::0:, bu: tllat ::.!st~::~ s!:ot:lc '.\·c~}·:. c:!. sep:..:.:· ~t~ O·ler s e_lS 

legi.3I~:1c~, \· ... !-1i~:! :lligl-.. t ::12~'...:c.e j~ci~:;~~ ~ .~:ar~:2::t r:':-O~:2(:'..:~e5 .. The 
Ilt:or:-:-ey Ge!"!·~:-2.:J Sec.:--e~a::.-i~s of .5 ~:::2 ;: :: c. ue.!:'2::se 2.nc. ~C=l al~ 

i:l ~ :·:? o~i..lr::! of ~:'a:'so .. ~ re:J.::o:1s~1i?s C ~ ~n ccr..i(11 c: coo;Jer2.:! ':J!1 by' 
foreici!:' ~e~".-ic=s ~.,,·~o fe:ireC: "lcc.ks. II ~~::c \-1C~ ~~esice:-:t c.~.3:1. ~~~-eec. 

en the :,a:;is :!13.~ :!1~ Ccr..s~it~tic~ fci~G"'vs .. \.!7le~i~a:-:~ ao~oaci a::c 
\vithou: t~is ?To '~~:sio :-:, :::e _';~::lir::5tr2.::':J:: \\"i~l ':ace SC!":Cl.:S c:·edi~il:ty 

In Cor: ~; !'"e:;s. -='~e rr!"Ot.::J ::'~ e fe~"'!"eci a c:J:--:~:· ... !s:o:1 a~s. !'"er!12.r.'.:l::c. :!-:is 
issue :'(lC~:' :0 :he SUQCC~~:·.:-;~:~ee :'c~ 1'";3.5 e2.1::: b. on :-:Q\,' ~:2.~SO~ ;:·-;?l~.tiC:1-

Shoc::!.c. t~e 

0. \Tla!"'!"2-nt !';S .. ~ ' s act:T,,~i::' e 

solel y ~g2.i:;'5t ::)rc:;;:: pO"~T/~'::-S 

i:: ~el!ig eTIC e if so, in what 

".-.'nic~;, are c!irected 

or:e- :re~l"" 2.r.c:' ~ir:1::ec. j'...:c.:ci:U \:/~2'" !"J.~:S :;e !:"~C:"Jired. T}:~ Sec-~~:2r~l of 
De:€!n se ;-:. ~:cl :)C: SU;~?o:- :::; c:. : ~e S~~c~:-:;::::::-;.;~ ~~cs~::1e:1c:,,~:·,::-.. , ::o:!.~?, 
this effo~: is C::'~ec :ec. c.:-:ljr 2.52.~~5: :~~e~~:: ?o\' ... ~r:;, \.\':th ::-:::1::::izaricn 

int2!'"ce?t of l~ . S. ?e~SOr..~ I a~c. tn:1t t~ i~~/ol\;-e ::11e jLldic:z:l by2.~c!", 
would eit:1cr be eo s~et:'e :::. ::atc:!" 2 , or \'.'ou12 tie our h?nds so '-1 lieh 
th"'+ H' e ~ ourrp", "'ouIe1 , ; .... " "'"' '''a~~~n ': ··0.,.... ",..., .... rova' Secreta::.", Vance ..... '" .. ::J _ .... ~." '-- .. J .... !""" ~v .... -.:-') .. . .... -r-'~.... J 

questicnec.! what \';ar::-anLS ·,':OL:.IC l'e?~~:; 2.cc:J:-:-,?lish bt.:t ".'2.5 i :1c~i:'..ed to 
~gree \T/i :~ :h~ .. ~t:ar::1e":· Cr e::1eral ?:"!c 'l:ce ?r-esider:t. The ~rO:l:J defer~ec. . . 

:h.e Subcc::J::1:t~ee due 
18 A"::Jy::'l. 

4. Sl'1otl1d a!'1 ex?:ic:~ ~~SC~"."C! !i:J:l 0: Presi(:~::::al ?C~,,"2 ~S be !:lcl:.:c.ed 
in t::is :::ll? 1::::= 2!-C::':) ' .!:::=J. :-:i:-n~L Sl'.'" c:.r:yee~ :ha: :10 1"'c·fe r~~c e 

5 . a ~ ·.S. ?~rso:1? 

--fOP S"r.(" ~ FT I' ~::':' :~:Il!'r.:E 
------.....,-

\ 



6. 

7. 

th1-eaten the r...:ttional securitv m: our fO;'ei~~ rel<'. h ons. \',Thile 

acceding to the majorit)-, the Vice President <!sked the :\ttc!'r:~y 
Gener~l to sep?rately loo~( at changes to the criminal la ,.\; which 
would enable us to target lJ.S. persons without going b e )'o::.c. 
criminal standards. 

Should the Executive Bran:h certificaLon to the judge. whe:;. U.S. 
persons are targeted, that the i:tlorr.!aticn sought is pyo?erl Y 
foreign intelligence be subject to juc.icial scrutiny? The st.:'.,}­

com:::ittee recon~r:1ended a:1d the orinc:oals unanirr.ous~'.· c:o:r..cluded -
that the judge should Qe able to re\'iew the cer:ific::l:::.or: 0::1': to 
determine if it is clearlv erroneous. , 

What shoule be the sta:;.dard for disclOsure of sensitive ::'1forP.'lation 
on judicial proceedbgs? !he subco:-:1rnittee recomme!"!:::ec a::1C the 
princioals unanimouslv concluded Jucicia: l-eview shculci be limited 
to a find.:'ng as :0 whetner certii:'cation was clearly errc:;.eous. 

It was agreed that one last atter:1pt ,,';ould be made to resolve iss·.les 2 and 3 
prior to 18 April and s'ilbsequent review by the President. 

Tel? SEC1CT /SZNE.;:TI'.'r:;:':G.QS2 

\ 

\ 



April 13 , 1977 
MEMORANDUM FOR THE VICE PRESIDENT 

FROi'l: Fr i tz Sch'.V'arz 

SUBJEC'f: Proposed Wiretap Lesislation 

A. General 

1. Agree with decision to corne fO :':- -·.'ard Hi th bill limited 

to electronic surveillance . 

2. Note that at same time Administration will be working 

with Congress to develop more comprehensive Charters . * 

B. Comments on the Seven Points in the Executi~7e Summary 

1. Leaving out "Physical Searc~es . " This is okay , : or 

the short term. But press Justice to start drafti~g language 

to define what is and is not lawful so that this subject c an 

be covered i n legi s l ation as well. The agencies say important 

~v' ;(and apparently legitima·te) opportuni ties are bei::g misseu . ** 

~~ 2. Exclusion of ~mericans Overseas. Disagree . They 

should not be exc luded . An Ameri c an should be protected 

from warrantless bugs/taps by his government whet~er done at 

home or abroad. 

The arguments contra arc weak and certainly d8~ ' t outweigh 

the principle : 

(i) Can't trust the judges . But t hlS is 

* Presumably you will have already discuss~ i this ap~roach 
,:lith DCI Turner (<:,m d (?) Bell) a:-', tl1211 l:',0ntic:1 it to the 
group as a whole . 

** If CIA or FBI ask the President t o authorize break-ins , etc., 
in the absence of warrants or statutory authority, should say 
no and again stress the desirability of working on a statute . 
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just as true for domes tic Qc t ivity -- and the 

whole structure of the bill is to S 2 C up specially 

secure courts. 

(i il Mos-t such su:cveillance is done b" foreisn agencies 

if they do it on their O\'JD, o}:ay. Bu t \'liw-t we 

shouldn ' t be doing without a warrant is inducing 

them to bug or tap .ZilllerlC2!lS. 

(i ii) Covering foreign 3ct i vities wi ll b e provocative 

or seem dangerous to foreign intelligence 

services. But (a) this is ta~en ca~e of by 

drafting, (b) misconstrues what would happen 

under the bill. The court will not get involved 

in the operations of any forei gn intelligence 

agency . All it need do is to pass on whether our 

agency should be permitt ed to induce a foreign 

agency to tap an American, and, under the normal 

minimization rules , what our agency can do with 

any informatio n i t receives.* 

3. Pulling Back from the Levi Bill to Exclude Taps of 

Foreign Powers and Persons . Disagree and agree wi th Justice 

that this is unwise: 

(i) Politically 

(i i) Constitutional risk 

(iii) '1'he line bebleen foreigners ar!cl Am :'l C.J.ns 

* There muy be Q few peculiar wrinkl es . 
told that Americans should b e covered 

wrinkles can quickly be focused upon . 

But if the group is 
overseas, tho3e 
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isn ' t really that clear . Americans talk to 

foreigners (hut no t over certain lines covered 

by NSA) . 

Also a g ree with Justice t ~at where a foreign po~er is 

the target some changes may be appropriate in, e . g ., how 

long a tap can last under a warrant . Ask tha t these changes 

be discussed in an option paper, wh ich also focuses on which 

of those differences shoul d apply to foreign indi \ -iduals* , 

as o pposed to foreign powers themselves . 

4. No Inherent Authoritv Reservation . Agree . 
>; 

(Note tha t if your positio~ prevails on points 2 and 

3 the intelligence agencies may \Va~t to r e -argue this . I 

still doubt whether the phrase i nherent authority ought to 

be used. What would be appropriate to say is that this 

b il l is no t intended t o cover signals intelligence activi ties 

of the U.S. Government which are not contained wit~in revised 

definition of e l ec t ron ic survei llence . This ':lOuld make 

clear NSA acti vi ties ou-tside the U. S . and not targeted upon 

u. s . citizens wou l d not be prohibited . Doubtful if you 

should get into this detail tomorrow . Might just say 

"inherent authority" raises unnecessary hackles and they 

should draft diplomatically d i screte langua ge that allows 

NSA ' s l egitimate a ctivity overseas.) 

*There is a tendency to say all fo~~i;n visitors 2~2 su~pect . 
That is the way Rus~ia trea ts its 7isitors. We shOUldn't . 
Persons who appear to be f o reign spies are different . 
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u. s . Persons . 

a . The proposal is mu~h tighte r 
- "-

Levi Bill. (See t ; e list of 

b . ,. lwt being so 1 the question ari 5GS vihether the 

s ~ppo sedly noncriminal activity is not already 

. ~ a cr lme anc., if not , whether it couldn ' t and 

shouldn ' t be made one . * 

6 . Standard of Revie,-l by Judge of \-lhetl:e~c Inform,""'.tion 

Sough-c on U. S . Person s is " Foreiqn Intelligerce . " 

a . This concerns only one of the factors which the 

bill requires be present before a warrant can be issued . It 

does not c oncern -the findings \~'hich the juc1; e must m2tJ-:e as 

to whether the person is an agent of a for eign power about , 

for example , t o commit_ a terrorist crime . As to thi.s , as 

i s norma l under the Fourth Amendment , the jud~e rust find 

probable c ause . The issue here rather i s whether the judge 

should make any finding with respect to whether the information 

sought is " foreign intelligence in~ormation." 

The Levi Bill required the judge simply to accept 

the executive br~nch certification . The group proposes to 

~Don't be too loose in saying anything that is d crime 
justificc: a. -to_p o Un,}e:c DatI-. th2 Sa:i:e .3t:c~et:-:; act and the 
crimina l part_ of tl1is ;"1i l1, the crime must b2 one of sub­
stantia l seriousnes5 . The Foreign ' s Agents Registration 
Act may be overly broad to include it as a crime su~pectcd 
violation of which ju~tifies a tap . But the Espionage Agent's 
Hegis-tration (lct dC3.ls ',-lith a more serious problem . 



5 

le-t the judge decide whether the executive branch c ertification 

is "clearly erroneous " -- but only where the target is a 

u.s. person . Where the target is a foreign power , the Court 

(as Hith Levi) SiIltpl].T accepts the certification (and tha-t 

makes sense). 

b. What is unclear is the practical significance 

under the bill of a finding that foreign intelligence is 

involved . You should ask for an explanation of practical 

significance. Also wou l d that change if your proposal on 

number 5 is accepted? 

7. Disclosure in Jud icial Proceed i nqs . I do not 

fully understand the explanation at pp. 33 - 36 . It suggests 

that last year ' s bill authorized more disclosure to de fen ­

dents of these t aps than is normal under current practice . 

Certainly that doesn 't make s e nse. I f wh2t they say is 

correct. 

practice . 

I agree with the ir proposal to ratify current 
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C. Further Thoughts 

1. The ta sJ ~ force ought to continue to Hork 

with the appropriate congressional people . And if changes 

in approach come out of the meeting the y should be brought 

up -to date. 

2. While it is appropriate, give~ last year)s 

history, to move this bill along separately, the argument 

that Congress is pressing should not be allowed to cause 

rushed and un\Vise decisions. The \'lay to de?.l with Congress 

is through point I above. 

3. The options paper approach is very useful in 

highlighting key is sues (and the staff should be congratulated 

for doing so). 

Actual draft statutory language i mplementing 

the decisions is now also necessary. 

(a) While the main issues have been identified, 

it is inevitable that the actual language 

\ViII cause at least a f e~ new problems. 

(b) The impression created by the draft I have 

seen is awfully turgid. Perhaps that is 

inevitable but some of the power of our 

first coupl e of reco~~2 n~2tions would seem 

appropr ia ~ce. 
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4. Someone should draft a paper for public release 

sho\ving hm·, this Adminis -tra t ion ' s bill irrl?roves upon. last 

year 's bill -- which it will only do if the changes 

recommended above are made. 



Executive Summar" 

The attach8d report of the SCC subcorrmittee appointed 

by the Attorney General pursuant to PRH/NSC-ll c cncerns 

l egislation governing el ectrc~ic s urveillance for foreign 

int elligence purposes within the United States. 

The subcommittee's conclusion is tha t the Administration 

should introduce legislation on this subject. The Attorney 

Gener.:ll strongly favors such legi s l:ltior., and a failure of 

the Adrilinistration to introduce legislation fortlwJith will 

resul t in unilateral initL3.tives by various members and 

committees of Congress. The SCC subcommittee further concludes 

th.::t S. 3197 ~ as report ed by the Sena te Intelligence Committee 

in the last session of Congress, should be the basis for the 

Administration's bill with certain changes. The report 

R discusses seven policy issu.es for possible changes to S. 3197. 

~e issues and reco~~endations are: 

(1) 1.rnether the bill should include physical 

'''-..,searches -- the recommendation is that it 3hould not; 

"~ (2) v..Thether the bill should be expanded to cover 

electronic surveillance overseas the recommendation 

.,.1.. that it should not; [D\F~H~"~'~f~ ~~~~J 
~(3) Whether the bill shoull include communications 

intelligence and, if so, in vihat way -- the r ecoIT1.'TI3ndation 

is that the bill should authorize the President to approve 
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(7) What should be the standard for disclosure 

of sensitive information in judi.cial proceedings 

the recommendation is that the current, j dicially-

derived procedures for in camera determination by the 

court Ylhether an electronic surveillance I'las laHful be 

codified in th e bil.l. 

John H. Harmon 
Su co:nrni t tee Chairman 

Acting Assistant AttoL~ey General 
Office of Legal Counsel 

Department of Justice 

\ 



--B-ECru,r!fU\2\DLE VIA 
COI\l1 l'G'l Cl n.~~~t.LS Ol~LY APR 11 1~ / i 

REPORT TO THE SPECIAL COORDINATION COl>I~!IT TEE 

Re : Fore i gn Inte lligenc e El ectronic 
Surveil l an c e L~gislation . CU) 

CU) Th e follm'l ing r epor t is submitted to the SCC pursuant 

to PRH/NSC-li by the ;j CC subco:1lfilittee acting und e r the 

direction of the AttolTIey General . */ This report is made 

separate from the o t h er reports under PRN/NSC-II because of 

pressure from Congress for the Administration to introduc e 

l egis l at ion regarding foreign intelligence electronic surv eillance 

promp tly, if it do cs not want to b e faced with bills introduced 

unilaterally by various members of Congress. To facilitate a 

rapid response to Congress , the Departmen t of Jus tice ha s 

completed an initi5ll draft bill 'lVhich has been circulated to 

CM, DOD, NSA , NSC, m'ill, and the Department o f State . Upon 

concurrence of thes e departments and a gencies and the approval 

of the SCC of this report, and after consultation with the 

members of Congress most interested in sponsoring such lcgis-

lation, the Department of Justic e will have the leg islation intro-

duced. The subcommittee requests that in light of the time con-
0: 
~ ~ siderations the SCC address this report as soon as possibl e . 

Background: 

(U) In the last Congress, the Administration proposed legis-

lation to provide for the issuance of judicial warrants 

'k/ The subcornmittee consists of John Harmon, Chairr.1an, Acting 
Assistant Attorney Gen eral, Offic e of Legal Counsel, Department 
of Justic e ; Herbert Hans e ll, Legal Advi ser, Depar t ment of State; 
L. Niederl ehner , Acting General Co uns el, De partment of Defense; 
Anthony Lapham , General Couns e l, Centra l Intelligence Ag ency; 

. W. Bmvrnan Cutter, Executive Associ.ate Dir ec tor for Budget, Office 
of Management and Budge t; and as observers, Samu e l Hoskinson, 
NSC Staff ; Jame s Hudec, Assist &nt Gen eral Couns e l, National 
Security Agenc y . The vie\ls and recommendations her e in are those of 
the subcor.1~ittce's members. 

\ 

\ 
\ 
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authori;-:-:ing elec tronic surveillance for foreign intelligence 

purposes within the United Stn tes. It was introduced in the 

Senate by Senator Kennedy as S. 3197 and in the House by 

Congressman Rodino as H.R. 12750. The bill, with amendments, 

was reported favorably to the Senate by both the Judiciary 

Committee (11-1 vote) and the Intelligence COfT'.,.'TIittee (14-1 
. 

vote). Despite the overl~~lming votes in support of the bill, 

the Senate did not act because the imminence of adjournment 

provided a reason for deferring action on the bill, several 

provisions of \'lhich h[ld generated considerable controversy. 

In the House the bill \Vas not brought to a vote by the 

judiciary Com ... '11ittee, which "I.-laS a\'laiting S ena te action. 

(U) Senator Kennedy, among others, has indicated his desire 

to reintroduce the bill as it was reported to the Senate by 

the Intelligence Committee, but he ·has agreed. to delay intro­

ducing it for a brief period to allow the new Administration 

to familiarize itself Hith the bill and make any suggested 

changes before introduction. 

(U) It is the subcommittee's view, therefore, that the Executive 

has no viable option other than to draft a bill for introduction, 

because otherHise the Executive Hill be forced to react to and 

to attempt to make changes to a Senate, if not House, initiated 

bill. Moreover, members of Congress have indicated to the Justice 

Department that they are becoming impatient, and they are 

continuing to hold off introducing their legislation only 

upon the Justice Department's representation that an Executive 

Branch proposal Hill be forthcoming imminently. 

\ 
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(U) As 1: E'i,or tpd by the:! S2 ;1~!. t e Intcll igC>llCC: COl!~i1i t c ee , 

S.3197 provideJ for th e design2.tion by the Chi e f Justice 

of seven distric t COU1·t judge s, to 'i-l~lOEl th (~ 1\ttori1ey Gei.1~rE,-1, 

if he is 2uthorizcd by th~ Pre s id ent to do so , could apply 

for an order aPP1'oving electronic surve i llance Hi thin the 

United Stat es for foreign intell igence purposes. The legis-

lat ion cOI:l[lli tte c1 to the judge the decision Hhe ther there :.·72.S 

proba ble cause to believe tha t the target of th e surveillance 

was a foreign power or an agent of a for eign power but re-

served to the Executive Brancll th e decision whether the in-

form <:1. tion sough t \"ii:13 0 "­
J. a cert ain value to the national secrrcity. 

Specifically, before issuing a warrant, a judge would have 

to find t~at (a) there is probable caus e to believe that the 

target of the surveillance is a foreign power or foreign 

agent; (b) minimization procedures to limit acquisition and 

dis semination are reasonable ; and (c) a Presidentia l appointee 

con firmed by the Sena te or the Assistant to the President for 

National Security Affairs has c e rtified that the information 

sought is foreign intclligerlce infoTI!1ation that cannot feasihly 

be obtained by less intrusive techniques. Such surveill.ances 

could not continue lonBer than 90 d ays without securing renewed 

approval frum the court. An emerg8n~y provlslon was included 

\ 

\ 
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the CO-J :::-t' s r2vic;:-!_ In such circu:-:~stances the Atto-rney Ge,-;.-

era. l could au~horize tbo use of electronic surveillsnce for 

a period o f no pore than 24 hours and he was required to 

notify a judge at the time of the author£za t ion that he had 

approved such an emergency surveillan ce and to submit an 

application to the judge within 24 hours. Finally, the legis-

lation required the Attorney General to report annually both 

to the Congress and the Ad~inistrative Office of the United 

States Courts stacistics on elcctroni<;: surVeillance approved 

pursuant to the bill's procedure s . 

(S-HVCCO}The definitions in the .bill "(>Jere critical because 

they defined its scop e. It was th e definition of electronic 

surveillance that required a warran t for all electronic sur-

veillance with in the United States_ There were three elements 

to the definition. First, the bill cove red all wiretaps placed 

within the United States on com~unication line~ regardless of 

the location of the sender or rece iver. This included all 

telephone and telegram traffic travelling by wire as well as 

NSi~' s covera6c of telex traffic of foreign governoricnts. 

\ , 
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Second, all radio transmissions, such as long distance tele-

phone calls carried by microwave , between points within the 

Uni ted S ta tes, ,-Jere covered. By its terms, this e lement of 

the definition did not cover NSA's radio interception of 

foreign corrmunications carried by international common 

carriers when at least one terminal was outside the United 

States. Finally, th e bill established a proc edure for seeking 

a judicial 'iJarrant authorizing the use of an elec tronic, 

mechanical, or other device, such as a microphone, to acquire 

information under circumstances in \vhich a ~-Jarrant ",ould be 

required in a er,iminal case. 

(U) The definition of "agent of a foreign pm·jer" Has also 

critical because it defined those individuals whose communica -

tions could be intercepted . As reported by the Senate Intel-

ligence Committee, an "agent of a foreign pm'7er" T.-Jas one 

who (1) is not 'a citizen or permanent resident alien of the 

Vni ted S ta tes and is an officer or employee of a foreign pOvler, 

(2) is engaged in terrorist, sabotage , or clandestine intel-

ligence activities in violation of 1m·] for or on behalf of a 

foreign power, or (3) acts pursuant to the direction of a 

foreign intelligence service and knm.]ingly transmits information 

or mate'rial to such service in a clandestine manner "7hieh would 

lead a reasonable man to believe that the disclosure of the 

\ 
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information or m.:iterial would harm th8 security of the United 

States or that the Government 's lack of knmvledge of such 

transmission ,vould harm the security of the Unit ed States. 

(U) It is th e subcommittee 's vie'IV that an Executive proposal 

. should utilize the basic structure of S. 3197. With certain 

chang 2s S. 3197 can be supported by the Intelligence eoumunity 

and the Departmen t of Jus tice; it has a pr'oven track record 

in the Senate wher e it was overwhelmingl y endorsed by votes 

of 11-1 and 14-1 in the Judiciary and Intelligence committees 

respectively. Some of the changes sugr;csted, infra , \vill meet 

some of the criticisms of S. 3197, and the most vocal oppo­

sition to S. 3197 cannot be avoided no matter what form a 

bill acceptable to the Executive takes. 

(u) Wi.th this introduction the subcorru."nittee believes there 

are seven major policy issues that should be addressed by 

the see involving possible changes to S. 3197. 

\ 
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