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TABLE 4A.-NEGROES IN 100 LARGEST SCHOOL DISTRICTS BY GEOGRAPHIC AREA 

[Number I and percentage attending school at increasing levels 01 isolallon. lall1968 elementary and secondary school surveyl 

Negro students attending minority schools 
Per· 

Total cent 01 a to 49.9 percent 50 to 100 percant 95 to 100 percent 99 to 100 percent 
Total number 01 total -------

number 01 Negro stu· Per· Per· Per· Per· Per· 
Geographic area students students dents Number cent Number cent Number cent Number cent Number cent 

Continental United States. 10,417,750 3,250,319 31.2 418,633 12.9 2,831,686 87. 1 2.201,589 67.7 1.798, 445 55. 3 1,091,978 33. 6 

32 northern and western I .... 5,710,874 1,791, 677 31. 4 245,474 13. 7 1,546,203 86.3 1,047,760 58.5 752,904 42. 0 296,376 16.5 
6 northern and western ' •.. .• 3,198,998 1, 351 ,484 42.2 174,291 12. 9 1,177, 193 &7. 1 811,795 60. 1 612, 433 45. 3 259,855 19.2 
6 border and District 01 

Columbia· ••••.•.••.•.•... 1,340,469 470, 901 35.1 62, 122 13. 2 408,779 86. 8 343,097 72.9 278,341 59 .1 145,386 30. 9 
11 southern ••••• ••.•.....•. 3, 366, 407 987, 741 29.3 lll, 037 11.2 876,704 88. 8 810,732 82.1 767,200 77.7 650, 216 65.8 
5 southern •••............•• I, 038, 345 399,784 38.5 36,062 9.0 363,722 91. 0 347, 206 86. 8 345,713 86. 5 303,315 75.9 

, Minute differences between sum 01 numbers and totals are due to computer rounding. • Illinois, Indiana, Michigan. New York, Ohio, Pennsylvania . 
• Alaska, Arizona, Calilornia, Colorado, Connecticut, Idaho, Illinois, Indiana, Iowa, Kansas, 

Maine, Massachusetts, Michigan, Minnesota, Montana, Nebraska , Nevada. New Hampshire, New 
Jersey, New Mexico, New York, North Dakota, Ohio, Oregon, Pennsylvania , Rhode Island, South 
Dakota, Utah , Vermont, Washington, Wisconsin, Wyoming. 

• Delaware, District of Columbia, Kentucky, Maryland, Missouri. Oklahoma, West Virginia. 
• Alaska, Arkansas, Florida , Georgia, Louisiana, Mississippi, North Carolina, South Carolina . 

Tennessee, Texas, Virginia. 
, Alabama, Georgia, Louisiana, Mississippi, South Carolina . 

TABLE 4B.-SPANISH SURNAMED AMERICA NS IN 100 LARGEST SCHOOL DISTRICTS BY AREA OF SIGNIFICANT POPULATIO N 

[Number' and percentage attending school at increasing levels of isolation fall, 1968 elementary and secondary school surveyl 

Total 
number 01 Percent 

Spanish·surnamed Americans attending minority schools 

Total Spanish· of 
number of American total 

o to 49.9 percent 50 to 100 percent 80 to 100 percent 95 to 100 percent 

District students students students Number Percent Number Percent Number Percent Number Percent 

Continental United States. 10, 417,750 811 , 167 7.8 239, 355 29. 5 571,812 70.5 391,887 48. 3 216,683 26. 7 

Arizona, California, Colorado, 
New Mexico, Texas (5) ______ . 2,343,277 416,029 17.8 139,584 33. 6 276,445 66.4 190,101 45.7 108,063 26.0 

Connecticut, Illinois, New 
Jersey, New York (4) ____ •• __ 1, 841,508 304,065 16.5 50,312 16. 5 253,753 83.5 184, 057 60. 5 102,682 33.8 

Florida (1). __________________ . 937,053 49, 431 5.3 23,447 47. 4 25,984 52.6 9, 350 18. 9 3, 146 6. 4 
Other States and District of 

Columbia (39) ........ __ .. __ . 5,295,912 41,642 .8 26, 012 62. 5 15, 630 37.5 8,379 20. 1 2, 792 6. 7 

100 percent 

Number Pe rcent 

11,373 1.4 

5, 393 1.3 

5,610 1.8 
160 .3 

210 . 5 

, Minute differences between sum of numbers and totals are due to computer rounding. 

Mr. ELLENDER. Mr. President, I have 
a table furnished to the Appropriations 
Committee by HEW, indicating the num­
ber of students in five of the largest dis­
tricts in the country during the fall term 
of 1968. Those districts are in New York, 
Los Angeles, Chicago, Detroit, and Phila­
delphia. The statement shows that there 
is a total enrollment of 2,878,224 students 
in those five largest U.S. school districts. 
The statement also shows that even 
though the total Negro enrollment con­
stitutes 39.9 percent of the total en­
rollment in those districts, only 3.9 per­
cent of the total enrollment is made up 
of Negro students attending majority 
white schools. . 

The PRESIDING OFFICER. The 
time of the Senator has expired. 

Mr. MONDALE. May I have 2 minutes? 
Mr. MATHIAS. I yield 2 minutes to 

the Senator from Minnesota. . 
Mr. MONDALE. Permit me to say that 

if there is official discrimination in New 
York, the Court has jurisdiction to reach 
it and eliminate it. The Senator from 
Louisiana knows it is more than likely 
that those are figures which show resi­
dential patterns, which have not been 
found to be the result of official discrimi­
nation . 

Mr. ELLENDER. Why does not Mr. 
Finch apply the same rules and regula­
tions there that he does in the South? 

Mr. MONDALE. The truth is that 
wherever there is official discrimination, 
in the North or the South, it must fall 
under the e<nct of the Supreme Court. If 
there is official discrimination in New 
York, it is illegal, and the same law w1l1 
apply there as applies in Louisiana. 

The problem is that in many of the 
States of the South there has been a 
longstanding tradition of separation of 
public schools on the basis of color. All 
the Supreme Court decisions have 
focused on the question of official dis­
crimination. What we should do about 
de facto discrimination, or racial isola­
tion arising from residential living pat­
terns, is something that we hope to focus 
on in the Select Committee on Equal 
Educa'tional Opportunity which the Sen­
ate created last week. The only point I 
make is that we are far from even com­
ing close to eliminating official discrim­
ination in the South, and I suspect there 
is more official discrimination in the 
North than we are generally aware of at 
this point. 

I yield the floor. 
Mr. STENNIS. Mr. President, will the 

Senator yield briefly to me, on my own 
time? I yield myself 3 minutes. 

With reference to the number of 
Negroes in school districts, the 100 
largest school districts, ranked by size, 
to which the Senator from Louisiana 
made reference, the official records 
show that none of those are from the 
South. They are all from the North. 
Furthermore, in one of my speeches, I 
referred to the flve largest cities in the 
Sout:l as compared with the five larg­
est school districts in the Nortl1, and 
the percentage of Negroo children in pre­
dominately Negro schools ran almost 
parallel as between northern cities and 
southern cities. I can get those figures, 
but I do not have them here now. 

My question is this: Did I understand 
the Senator correctly when he was giv-

, ing the number of students that are in' 
predominately black school distri-'-? 
Did he say they were principally i 
South? That is what I understoo e 
Senator to say, that they were PrinGt­
pally in the South. 

Mr. MONDALE. What I said was that 
the policy of officially separating chil­
dren into all black and all white schools 
is a practice that was followed princi­
pally, but not exclusively, in the South. 
That is what I said. 

Mr. STENNIS. As I understood, the 
Senator said the districts were princi­
pally in the South. This is kind of cus­
tomary language that has been used 
until these figures came out. 

Does the Senator vigorously stand f 
the enforcement of the Federal law 1 
States beyond the South to eradicate 
segregation? Does the Senator really 
stand for that vigorously? I think he 
does. 

Mr. MONDALE. I thank the Senator 
from Mississippi. This debate has been 
going on for about 10 days. I am for the 
elimination of official discrimination 
wherever it is found, North or South. 
There is an effort to confuse the distinc­
tion between school systems which are 
organized on the basis of official dis­
crimination and school systems, on the 
other hand, which are not, but have 
racial imbalance arising from residential 
living patterns. 

The first is unconstitutional and il­
legal and prohibited by the Supreme 
Court. It is precisely that category-the 
illegal and unconstitutional categor 
that the Whitten and Jonas ame 
ments are designed to influence. It as 
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nothing to do with de facto segregation 
or racial isolation. It has nothing to do 
with perfectly legal, but nevertheless un­
des' 1.e, patterns of racial isolation. 
Thl endment is designed, just as some 
other amendments we have seen-to do 
one thing, to obstruct the enforcement of 
a constitutional right as declared repeat­
edly by the U.S. Supreme Court. 

Mr. STENNIS. Mr. President, if the 
Senator would yield further to me, I want 
to ask him a specific question. He is an 
honest person and truthful. If the Sen­
ator believes in that, what is he going to 
do about New York State? I am not 
pointing to New York any more than oth­
ers, but in New York they have passed a 
state law where, instead of getting ready 
for real integration, they are prohibiting 
it by law as far as they can. Would the 
Senator take a stand on that and make 
a suggestion to the Attorney General that 
he bring a suit to test that law and also 
put some of his men up there to scrupu­
lously examine those districts and see 
whether or not there is any official act 
of gerrymandering the districts? Would 
the Senator vigorously stand for that? 

Mr. MONDALE. I vigorously support 
a. national effort to eliminate offiCial dis­
crimination wherever it is found, includ­
ing in the city of New York, if it is there. 
There is no question about that. I could 
not uphold the oath I took When I be­
came a U.S. Senator if I said constitu­
tional rights applied in some places and 
not in others. 

What we are involved in here is the 
question whether the Supreme Court or­
ders which have repeatedly declared that 
o 1 discrimination is lllegal, shall be 

w of this land, shall be followed 
and pursued by the agencies of this Gov­
ernment, or whether, because there is 
racial isolation--

The PRESIDING OFFICER. The 
time of the Senator has expired. 

Mr. STENNIS. Mr. President, I yield 
myself 2 minutes. 

Mr. MONDALE. Or whether a racial 
isolation problem in New York which 
has not been found to arise from uncon­
stitutional acts-if that is the case-can 
be an excuse to delay the enforcement 
of the orders of the Supreme Court of 
the United States. That is the issue. 

Mr. STENNIS. May I ask the Sen­
ator this? What does he propose be 
done about the District of Columbia? 
It is resegregated so that 95 percent are 
colored and 5 percent are white. What 
does he propose to do about that? Would 
he suggest importing children in from 
Maryland and Virginia? Would he do 
that? 

Mr. MONDALE. That has nothing to 
do with the Whitten amendments, be­
cause they do not strike at de facto 
segregation. The reason why we estab­
lished the Select Committee on Equal 
Educational Opportunity is to explore 
the kind of question the Senator raised, 
to determine what this country should 
do to deal with the problem of racialim­
balance and racial isolation in situations 
which are perfectly legal under present 
n'V, but which may be undesirable as a 

iter of social policy. 
e vice of the Whitten-Jonas amend­

ments is that they would try to support 

activities that are perfectly illegal, and 
unconstitutional. 

The PRESIDING OFFICER. The time 
of the Senator has again expired. 

Who yields time? 
Mr. MATHIAS. Mr. President, I yield 

5 minutes to the Senator from New York. 
Mr. JAVITS. Mr. President, I suppose 

we ought to be grateful for the advertise­
ment. New York is very much in the fore­
front of the discussion. Fortunately, I 
am here, and I would like to address 
myself to the issue. 

Mr. President, we are dealing with a 
problem which arises by virtue of the 
fact that de jure segregation-that is, 
segregation enforced by State and local 
law-is unconstitutional. Senators have 
argued, "If it is unconstitutional and 
therefore unlawful, it does not exist; so 
we are now on exactly the same basis as 
those areas where segregation of the 
races in the public schools exists, for 
whatever reason; and if you cannot 
reach them, you cannot reach us." 

That is really the essence of the argu­
ment. We went through this at very great 
length in connection with the so-called 
Stennis amendment. 

Mr. President, the invalidity of that 
argument is that if you applied that 
standard, you would simply assume le­
gality in all cases, whatever may be the 
reason for the existence of the segre­
gated situation. 

The courts do not do that. It is no 
longer a matter of discretion for us. That 
has been decided very clearly. The courts 
have established the proposition that 
where you have had de jure segregation, 
and the conditions created by de jure 
segregation continue, they will assume 
that the de jure segregation must be 
eliminated by changing those conditions. 

That also happens to correspond with 
sociological fact, because, interestingly 
enough, racial patterns in the South 
are very mixed. They are not clearly de­
fined and separate, as they are in New 
York City and many other cities. In New 
York City, you have a number of sections 
which are heavily populated by blacks. 
The same condition exists in Chicago, in 
Baltimore, and in many other places. 

However, in the South that is not the 
case, since the condition of segregation 
which is complained of has been brought 
about by law rather than residential 
patterns. 

The courts have consistently held that 
those laws violate the Constitution which 
outlaws segregation resulting from State 
action. 

Mr. President, in the North and 1n 
other areas, you have segregation 
brought about by residential patterns, 
heavily attributable to the injustices 
sutfered by blacks in the South who have 
migrated, to the extent of almost half 
their number, within this century to the 
North Mr. President, they were forced 
out, and as a result have created tre­
mendous demographic problems in 
Washington, D.C., New York, Chicago, 
and other places. 

Mr. President, like the Senator from 
Minnesota (Mr. MONDALE), I am deter­
mined to do everything I humanly can, 
as a person, a citizen, and a legislator, 
to deal with the northern problem of 

residential segregation which is attribu­
table to unlawful activities conducted 
with the purpose of denying Negroes 
equal opportunity in hOUSing, which in 
turn 1s attributable, to economic and 
sociological reasons. I realize that in the 
main, that has got to be done by enforc­
ing the fair housing laws, which in New 
York are very strong, and which are also 
on the Federal books; and I will do my 
utmost, as I believe every Senator will, to 
bring about their enforcement, to break 
up the segregated patterns, and give Ne­
groes opportunities to move to the sub­
urbs, if they so desire. 

I also intend to use every bit of in­
fluence and weight I have to get ap­
propriate State action, where education­
ally the black child is deprived because 
of the segregated pattern of his educa­
tion. 

Mr. President, this goes directly to 
the New York statute. The New York 
statute deals with busing children to cor­
rect racial imbalance, and the legislature 
prohibits such bUSing on educationai 
grounds. There are no other State laws 
involved. For educational reasons, only 
elected boards of education may order 
busing. 

I think that law is wrong, and I am 
doing and will do everything I can to 
fight it. But let us understand its limita­
tions. It deals not with segregation 
grounded in law, but with segregation 
grounded in fact, something the Con­
stitution cannot control. Also, it affects 
only four cities, and very shortly will 
not affect New York City, which is in the 
process of electing a board of education. 

The PRESIDING OFFICER. The Sen­
ator's time has again expired. 

Mr. MATHIAS. I yield the Senator 2 
additional minutes. 

Mr. MONDALE. Mr. President, will the 
Senator yield? 

Mr. JAVITS. I yield. 
Mr. MONDALE. Suppose there is a 

school district in the State of New York 
which, in fact, has a policy of official 
discrimination, and then suppose the 
Court orders busing to overcome that 
discrimination. Is it the Senator's im­
pression that the State of New York, in 
passing that law, could frustrate the Su­
preme Court? 

Mr. JAVITS. Not for a moment. But 
this amendment to the appropriation-bill 
could, even if a court ordered it; and that 
is the biggest objection to the Whitten 
amendment. The fact is that we were 
very careful; even in the upsurge of feel­
ing which existed in this Chamber on the 
Stennis and Ervin amendments, to rec­
ognize the power of the Court to enforce 
its decrees. 

But here we take that power away, be­
cause if money cannot be used for that 
pUrPose, there will be no enforcement, 
even if there is a decree. 

Mr. MONDALE. Will the Senator yield 
further? 

Mr. JAVITS. I yield. 
The PRESIDING OFFICER. The Sen­

ator's time has expired. 
Mr. MATHIAS. I yield the Senator 

from New York 1 additional minute. 
Mr. MONDALE. Would it not be fair to 

say that there are probably at least 
three layers of this problem that one 
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must look at? The first is the legal layer, 
eliminating unconstitutional discrimina­
tion. The second is the educational layer; 
What do you do to achieve good educa­
tion, where there is racial isolation, even 
though it is not illegal? Third, there is 
the moral issue. What do you do about 
the morality of racial isolation? 

If I am correct, is it not true that 
those who propose and support the 
Whitten and the Jonas amendments are 
dealing at the first level, with the legal 
question, and are trying to impair the 
power of the Supreme Court to enforce 
the law of the land. 

The PRESIDING OFFICER. The Sen­
ator's time has again expired. 

Mr. JAVITS. Just time to answer. 
Mr. MATHIAS. I yield the Senator 1 

additional minute. 
Mr. JAVITS. I would say that, in my 

judgment, it cripples the ability to im­
plement a court decree. It does that, and 
probably no more, because it can only 
do what will come within its purview. 
That will be the availability of money 
to implement a court decree, because 
the use of money otherwise is already 
provided for in the basic law, which 
provides it is not to be used for busing 
to correct racial imbalance. Since that 
is already in the law, there is no purpose 
for this special provision, unless we are 
really going to invade the power of the 
courts to deal with de jure segregation. 
That is the net effect. I am not going to 
deal with the question of motives, be­
cause one of the great virtues of this 
body is that we give every Senator credit 
for his motives. 

The PRESIDING OFFICER. The time 
of the Senator from New York has 
expired. 

Mr. MATHIAS. Mr. President, I yield 
an additional 2 minutes to the Senator 
from New York. 

Mr. MONDALE. Mr. President, we who 
believe that the Supreme Court orders 
to eliminate official discrimination must 
be enforced have been offered as an 
answer that de facto segregation exists 
elsewhere, and that therefore until an 
undesirable local situati'on can be elimi­
nated, we should not do anything about 
something that is both illegal and un­
desirable; thus we should not enforce 
the law until we can deal with a social 
problem of an entirely different nature. 

It seems to me that to create such a 
situati:on or such a policy would destroy 
any meaningful enforcement under the 
decisions of the Supreme Court and the 
14th amendment; it would insure that 2 
million black children would continue to 
go to all-black schools in the South as 
a matter of official policy; and it would 
destroy basic rights guaranteed the 14th 
amendment. 

Mr. JAVITS. I agree with the Senator 
from Minnesota. I think we have shown 
our good faith by joining to bring about 
the appointment of a select committee 
obligated to stand up and face the issue, 
even the issue of de facto segregation. 

The Senator brought to the Senate 
what we feel is a mandate 00 seize the 
initiative and give the Senate the benefit 
of the greatest expertise we can muster. 
I know that the Senator and I intend to 
perform that obligation in the utmost 
good faith. 

Mr. MATHIAS. Mr. President, I yield 
3 minutes to the distinguished Senator 
from KentUcky. 

Mr. COOPER. Section 408 denies the 
use of funds for certain activities, for 
busing students and for the assignment 
of any student to a particular school 
against the choice of his or her parents 
or parent. 

Would the Senator say that these 
activities are hinged to the last clause 
of that statement-Hto a particular 
school against the choice of his or her 
parents or parent?" 

Mr. JA VITS. Yes. I think they in­
tended to make that clause operative. 

Mr. COOPER. Section 408, is then a 
freedom-of-choice amendment? 

Mr. JAVITS. Essentially. 
Mr. COOPER. It is the Senator's 

judgment, then, that the Green case, 
which decided that, while freedom of 
choice was not per se objectionable, if 
it resulted in segregation or maintained 
segregation, it was unlawful? 

Mr. JA VITS. Exactly right. I think 
this case seeks to cancel out the effect 
of the Green case, by prohibiting us 
from using the means which would en­
able us to implement the decree in the 
Green case. 

Mr. COOPER. I have my doubts about 
that for-I would say that if this section 
should be tested and the courts followed 
the decision in the Green case, it would 
necessarily knock down the section and 
order HEW to provide funds. 

Mr. JAVITS. I am not so sure about 
that, because I think we are sovereign in 
two areas: one is the provision of funds, 
or limitation on the use of funds and 
the other is the legislation of the juris­
diction of the courts. That is why the 
Ervin amendment, as presented, was so 
lethal-it sought to deprive the courts of 
their jurisdiction. 

Our southern friends are astute law­
yers. These are areas in which I think 
we are quite sovereign, and I doubt very 
much that a court could mandate HEW 
to use the money. I say that with all 
respect. -

Mr. COOPER. My judgment is that if 
the courts should decide to enforce de­
segregation in certain school districts 
and section 408 was interposed, the court 
would hold it invalid, and HEW would 
have to provide the funds. 

Mr. MATHIAS. Mr. President, will the 
Senator yield? 

Mr. JAVITS. I yield 
Mr. MATHIAS. Whether the Senator 

from New York is right or wrong in his 
conclusions as to the ultimate effect, I 
think the Senator from Kentucky, in 
his usual manner, has put his finger 
right on the sore point, that without the 
words of this amendment we are headed 
straight for a long, difficult, and un­
settling period of litigation, which must 
be avoided. 

Mr. JAVITS. We certainly can agree 
on that. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. MATHIAS. I yield 2 additional 
minutes. 

Mr. COOPER. My thought is that sec­
tion 409 would run to confrontation with 
the Green case. I cannot vote for the sec­
tion. The court has ruled upon the prop-

osition of freedom of choice, attractIve 
as it may sound. 

I do not believe the courts havE'" " er 
laid a clean and effective positi n 
dealing with situations 4n the th 
which they class as de jure, while in the 
North, the same situations, are treated 
by the courts as de facto. 

Mr. JAVITS. I need not protest again 
my respect for the Seml.tor. I do not 
think the effect is the same. 

Let us take an area like the District of 
Columbia. There simply is no alternative 
but to upgrade the level of education 
here. The fact is that the poople are liv­
ing here and that they are nonseg­
regated-4Jo wit, practically all of them 
live here--and this does present us with 
a problem which is not susceptible of 
being reached by law. But where there 
is a condition of segregation which ob­
viously is not based upon a residential 
pattern but Is based on the artifiCiality of 
a decades-old system of required separa­
tion of the races, I do not think that 
without in any way condoning the former 
we need be inhibited in redressing the 
latter. 

Mr. COOPER. I made a mistake. I said 
that I could not vote for the amendment. 
I meant that I could not vote for this 
section, because I think it flies in the face 
of the Court. 

As to the District of Columbia situa­
tion, I believe the Senator may be wrong. 
I am not sure, but, as I recall, the schools 
in the District of Columbia were once 
segregated by law. 

Mr. JAVITS. The Senator is correct. 
Mr. COOPER. I think they may 

under the rule applied to the Soutt 
states. -

I also suggest that the Senator may be 
in trouble in New York, because the leg­
islature there, as a governmental body, 
has intervened in what is called a de 
facto situation. The Senator might find 
New York now faced with the de jure 
rulings of the court. 

Mr. JA VITS. I should not consider that 
"in troUble." I should consider that just 
fine for New York. 

FORMULA AND PROJECT GRANTS 

I want to point out to my colleagues a 
serious matter about this bill which I fear 
is being overlooked, and I ask Senators 
to bear with me in a description of our 
current dilemma. My point of reference 
is tlie appropriations for formula and 
project grants to States which are au­
thorized under section 314 of the Public 
Health Service Act. 

In April 1969, the revised budget esti­
mates of President Nixon for the fiscal 
year 1970 transferred the funding of tu­
berculosis control activities from project 
grants to formula grants because he was 
recommending the level of formula 
grants be increased by $18 million. 

This transfer created serious problems 
because the allocation of TB control 
funds in project grants differs markedly 
'on a State-by-State basis from the allo­
cation that must be followed by the for­
mula under existing law. Subsequently. 
however. we receive assurances from tl; 
Department of Health, Education, an _ 
Welfare that project grants for the con­
trol of tuberculosis would be awarded in 
order to supplement formula grants in 
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States where they fell short of the 1969 
level for TB control activities. 

In the absence of final action on the 
1 budget item, the States do not have 

. to the promised increase in for­
m a grant fundS for the control of tu­
berculosis. And may I add parenthetically 
that the myth that tuberculosis is no 
longer a problem has been effectively put 
to rest by the recent events right here in 
the Capitol. 

The states have accepted and, I am 
informed, done everything possible to co­
operate to the fullest in this difficult 
transition. But because of the complica­
tion of a 1970 appropriations bill for 
HEW not yet passed, we have a very 
serious problem. I fear that we have not 
realized that under the continuing res­
olution which we have dutifully ap­
proved, section 314(d) allocations to 
states have been and must be made on 
the basis of a $66 million level. Under 
this circumstance, there is no way we can 
fulfill this necessary commitment to the 
States. Vitally . needed tuberculosis con­
trol efforts will be seriously disrupted. 

AdditionallY, and most importantly, 
Senators will recall that it was the unan­
imous wisdom of this body that $10 mil­
lion should be added to fiscal 1970 section 
314(d) block grants to States in order 
that sufficient funds would be available 
for a very necessary nationwide rubella 
vaccination program. At this point in 
time, unless we pass and until the Pres­
ident signs this bill, we will have failed 
to provide support to States and locali­
ties who are working desperately to fore­
~t.llll a German measles epidemic, the re-

; of which will be the inevitable har-
of mentally retarded children. This 

is a crisis situation. It is urgent that we 
immediately make available the neces­
sary tuberculosis, rubella vaccination, 
and other programs, vital to providing 
every American with quality health care. 

Mr. STENNIS. Mr. President, I yield 
10 minutes and such additional time as 
he may wish to the Senator from Lou­
isiana. 

Mr. ELLENDER. Mr. President, I have 
not practiced law since I came to the 
Senate, but I thought that the law of 
the land was the law as fixed by Con­
gress. Further, I have always believed 
that until that law is set aside or declared 
unconstitutional by the Supreme Court, 
the laws of the Congress are the laws of 
the land. In the course of my remarks, 
I am going to read what the law of the 
land is. That law of Congress, so far as 
I know, has not been passed upon by the 
Supreme Court. 
It seems to me that the point of this 

debate is being missed by those seeking 
to modify the so-called Whitten amend­
ments to the current bill. The point is 
that the Supreme Court has never ren­
dered any decision whatsoever requiring 
the busing of schoolchildren from one 
district, or one school, or one neighbor­
hood to another for conformity to the 
Constitution. 

In its decisions in this area, the Court 
bas made absolutely no mention of bus­

Ig. The wellsprings of all this activity 
n the part of the lower courts and the 

doctrinaire bureaucrats of HEW are the 
simple statements of the Court in the 

Brown decision that segregation by law 
must be done away with. We have ac­
complished that in the South to a far 
larger degree than it has been done, 
in fact, by many areas in the North. Yet 
nowhere but in the South do we find 
buses traveling the city streets and rural 
byways for the sole purpose of estab­
lishing some form of racial balance. 

A second point, Mr. President, related 
to the first, is that in no place can a 
decision by the Supreme Court be found, 
or by the appellate courts, to my knowl­
edge, as to what degree of racial balance 
is considered constitutional and what 
degree of racial imbalance is unconsti­
tutional. The Court has not so decided 
and I frankly doubt that national poli­
cies can get so far away from the bounds 
of reason that the Court can ever so 
decide. 

In light of those two points, what do 
we find? We find a series of specious ar­
guments developed by the bureaucrats 
of HEW and the hot-eyed civil rights at­
torneys in the Department of Justice. 
These arguments have been developed to 
enforce standards of racial balance in 
the South that have no basis in reality, 
reason, or law. They have basis only in 
half-thought-out theories of sociology 
that are rapidly being called into ques­
tion. To impose this standard of racial 
balance, whatever they may mean, we 
have had a condition forced upon the 
South that no other part of the country 
would stand for. In the debate on amend­
ments to the Elementary and Secondary 
Education Act bill here in the Senate 
a few days ago, even the opponents of the 
South acknowledged this fact. 

Yet if the Court has not given guidance 
as to what is required in this area, the 
Congress has spoken on several oc­
casions, and this branch of the Govern­
ment has acted in an effort to negate 
exactly what is being forced upon our 
school districts today. 

Now, Mr. President, I wish Senators 
would listen to this. What I am about 
to read is the law of the land. It is un­
equivocal. It has not been declared un­
constitutional or passed upon by the Su­
preme Court or any other court of the 
land. 

I read now from the Civil Rights Act 
of 1964, section 401, and I ask the dis­
tinguished Senator from Kentucky (Mr. 
COOPER) to listen to this. 

Mr. COOPER. I am listening. 
Mr. ELLENDER. This is the law. It 

has not been declared unconstitutional 
by any court. This appears in the Civil 
Rights Act of 1964. As the distinguished 
Senator from Kentucky knows, when a 
law is passed by Congress it is the law of 
the land until the court acts upon it and 
declares it to be unconstitutional. The 
Senator, I am sure, is in agreement with 
that? 

Mr. COOPER. I am familiar with that. 
The PRESIDING OFFICER (Mr. 

TALMADGE in the chair) . The Senate will 
be in order so that the Senator may be 
heard. 

Mr. ELLENDER. Let me read from the 
act: 

Desegregation means the assignment of 
students to public schools and within such 
schools without regard to their race, color, 

religion. or national origin. But desegrega­
tion shall not mean assignment 01 students 
to public schools In order to overcome racial 
balance. 

Mr. COOPER. Mr. President, will the 
Senator from Louisiana yield? 

Mr. ELLENDER. One moment more. 
Let me read further, I quote from sec­
tion 407 of the same act. It reads: 

Provided nothing herein shall empower 
any official-

I emphasiZe "any official"-
or court of the United states to Issue any 
order seeking to achieve a racial balance 
In any school by requiring the transporta­
tion of pupils or students from one school to 
another or from one school district to 
another school district In order to achieve 
racial balance. 

Mr. President, that has not been 
passed upon by the Supreme Court or 
any other court in this land. So, in my 
humble judgment. that is the law of the 
land. 

Mr. COOPER. Mr. President, will the 
Senator from Louisiana yield? 

Mr. ELLENDER. I yield. 
Mr. COOPER. I am familar with all 

those sections. I must say, at the time we 
passed that act, I thought that it did 
apply, the words "racial balance," that 
it meant what it said, those words. But 
I think the Senator is wrong--

Mr. ELLENDER. "I know of no deci­
sions striking down that language. The 
Senator admits thwt when Congress 
passes a law, that law applies and is 
enforceable until someone challenges it 
and the Court declares it to be unconsti­
tutional. 

Mr. COOPER. That is correct. 
Mr. ELLENDER. Without question. 
Mr. COOPER. But the Court has in-

terpreted that section-­
Mr. ELLENDER. Where? 
Mr. COOPER. I will give the Senator 

several cases--
Mr. ELLENDER. I would like to have 

a specific citation for reference. 
Mr. COOPER. I do not recall them, 

but I have them at hand. So far as free­
dom of choice is concerned, this amend­
ment to the bill hinges on freedom of 
choice. The Court has ruled in the Green 
case. 

Mr. ELLENDER. I am speaking of "ra­
cial balance." I am not talking about 
freedom of choice. 

Mr. COOPER. I am coming to it, be-
. cause it Involves busing. There is the 
Green case. There is the case of the city 
of Knoxville, which was passed on sev­
eral years ago on the freedom-of-choice 
case. There are a number of other cases. 
I will try to recall them. One involves 
Gary, Ind. Another one involves the City 
of Cincinnati. There is one very recent 
case involving the city of Denver. 

Mr. ELLENDER. Those are freedom­
of -choice cases. 

Mr. COOPER. They interpreted that 
as--

Mr. ELLENDER. I am speaking of 
busing. 

Mr. COOPER. I am talking about that, 
too. They interpreted those cases. While 
they have never directly passed upon 
them, they did interpret them as to those 
two words, "racial balance"; th8lt is, that 
it could not be used for desegregation 
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purposes. But I do say that they have 
interpreted meial imbalance as some­
thing entirelY different from segrega­
tion-or desegregation. That was ad­
mitted on this fioor the other day by 
many Senators on the southern side. 

Mr. ELLENDER. Mr. President, I will 
challenge my good friend from Kentucky 
to cite one instance in which this pro­
viso in the Civil Rights Act of 1964 was 
challenged or directly passed upon by 
the Court. AI; for freedom of choice, we 
have already passed far beyond that. 

We are speaking now of balancing the 
schools. 

I repeat, that the law is as plain as law 
can be written; namely: 

Provi ded, That nothing herein shall em­
power any official or court of the United 
States to issue any order seeking to achieve 
a racial balance In any school by requiring 
the transportation of pupils or students 
from one school to another or one school 
district to another school district In order to 
achieve r acial balance. 

That is the law, and I challenge any 
Senator to indicate to me where that lan­
guage was declared unconstitutional by 
the courts. As a matter of fact, I do not 
believe that it has ever been placed be­
fore the Supreme Court at all. 

Finally, Mr. President, I quote from 
sections 408 and 409 of the current btl!. 
The Senator is familiar with those. 

SEC. 408. No part of the funds contalned 
In this Act may be used to force any school 
district to take any actions Involving the 
busing of students, the abolishment of any 
school or the assignment of any student at­
tending any elementary or secondary school 
to a particular school against the choice of 
his or her parents or parent. 

SEC. 409. No part of the funds contained 
In this Act shall be used to force any school 
dist rict to take any actions Involving the 
busing of students, the abolishment of any 
school or the assignment of students to a 
particular school as a condition precedent 
to obtaining Federal funds otherwise avail­
able to any State, school district or school. 

Can there be any language more un­
equivocal than that which I have just 
read? Yet the proponents of the pending 
amendment to the bill seek to negate 
these plain and rational statements by 
putting in a phrase to cloud the issue 
and throw up a smokescreen. They seek 
to do two things. 

First, they seek once again to protect 
northern school districts from the tur­
moil and social turbulance affecting pub­
lic education in the South today. 

Second, they seek to provide a peg for 
Mr. Finch, Secretary of Health, Educa­
tion, and Welfare-a peg on which to 
hang his hat so that he may continue the 
bureaucratic machinations against the 
South. AI; I said, this is specious and it 
is false. 

The argument is often made that the 
South has had 16 years to come into 
compliance with the law and that these 
harsh measures are justified. The lit 
so-called, have been found of sa . is 
in the past, but for all practical purposes, 
the South is now in compliance with the 
law. The courts and HEW have seen to 
that at the expense of our public educa­
tion system over the last 2 years. 

A great many changes have taken 
place in the last 18 months which the 
figures from 1968 which have been put 
into the RECORD previously do not show. 
In fact, we are more in compliance than 
many other areas of the country with 
the Supreme Court's dictum. I know this 
to be true from personal observation, all 
over Louisiana. Looking at the facts, we 
note that the argument used against the 
South can be turned around, New York 
City, for instance, has had 25 years to 
deal with de facto segregation. Every 
other northern City has had the same 
time span. Yet what do we find but 
rampant segregation that is only ' now 
coming to be acknowledged. 

Mr. President, I ask unanimous con­
sent to have printed in the RECORD a table 
entitled "Negroes in 100 Largest School 
Districts, Ranked by Size." 

There being no objection, the table was 
ordered to be printed in the RECORD, as 
follows: 

NEGROES IN 100 LARGEST SCHOOL DISTRICTS, RANKED BY SIZE-NUMBER AND PERCENTAGE ATTENDING SCHOOL AT INCREASING LEVElS OF ISOLATION FALL, 1968 ELEMENTARY AND 

SECONDARY SCHOOL SURVEY 

Negroes attending 

Total 0--49.9 percent 50-100 percent 
minority schools 

95- 100 percent 
minority schools 

99- 100 percent 
minority schools 

100 percent 
minority school Total 

number 
of students 

number minority schools 
of Negro Percent - ------

District students of total Number Percent Number Percent Number Percent Number Percent Number Percent 

TotaL ___ ____ __ _____ _____ 10, 417,750 3,250,319 
New York, N.Y_________ _______ __ 1,063,787 334,841 
Los Angeles, CaIiL_ _______ _____ 635,549 147,738 
Chica¥.o, 111 _______ ______________ 582,274 308, 266 
DetrOIt, Mich ________________ ____ 296,097 175,316 
Philadelphia, PL__ ______ _______ 282,617 166,083 

Mr. ELLENDER. Mr. President, this 
table from HEW, refiecting Negro stu­
dents in the 100 largest school districts 
ranked by size, and the number and 
percentage attending schools at increas­
ing levels of isolation as of the fall of 
1968 in the continental U.S. elementary 
and secondary schools, refiects the fol­
lowing: 

In the five largest school districts in 
the continental United States; namely, 
New York City, Los Angeles, Chicago, 
Detroit, and Philadelphia, there are en­
rolled 1,132,244 Negro students. This 
represents 39.3 percent of the total stu­
dent enrollment of these five largest 
northern school districts and 18 percent, 
or nearly one-fifth, of all Negro students 
in the United states. These 1,018,005, or 
89.9 percent of the total Negro enroll­
ment in these five districts, represent­
ing 16.2 percent of all the Negro students 
in the United States, attend schools in 
these 5 largest districts that are 50 to 
100 percent Negro or other minority 
group segregated; 728,988, or 64.4 percent 
of the total Negro enrollment in these 
five largest northern school districts, at­
tend schools that are 95 to 100 percent 
segregated, and these 728,988 Negro stu-

31.2 418, 633 12.9 2,831 , 686 
31.5 65,824 19.7 269,017 

87.1 2,201,589 67. 7 
80. 3 

1,798, 445 55.3 1,091, 978 33. 6 
10. 2 
12. 3 
47. 4 
10. 6 
4.3 

146,945 43. 9 88, 233 26.4 34,033 
22.6 7,012 4. 7 140,726 95. 3 116, 017 78. 5 77,026 52. 1 18,118 
52. 9 9, 742 3.2 298,524 96. 8 263, 159 85. 4 234, 045 75. 9 146,152 
59. 2 15, 781 9. 0 159, 535 91. 0 103,590 59. 1 66,069 37.7 18, 510 
56. 8 15, 880 9.6 150,203 90. 4 99, 277 59. 8 72,174 43. 5 7,201 

dents represent 11.6 percent of all the 
Negro students in the continental United 
States. Only 114,239, or 10.1 percent of 
all the Negro students in these five 
largest districts, attend majority white 
schools. 

There is a total enrollment of 2,878,-
324 students in these five largest U.s. 
school districts and even though the 
total Negro student enrollment con­
stitutes 39.3 percent of total enrollment, 
only 3.9 percent of total enrollment 
represents Negro students attending 
majority white schools. 

Mr. President, I think the situation 
there is just as bad, if not worse, than 
in any area of the United States. All we 
can ask is fairness and that the laws 
be applied with equal vigor all over the 
country. 

Mr. STENNIS. Mr. President, I yield 
10 minutes to the Senator from Wyoming 

The PRESIDING OFFICER. The Sen­
ator from Wyoming is recognized for 
10 minutes. 

Mr. HANSEN. Mr. President, I will vote 
against the amendment of the Senator 
from Maryland. Although I believe it is 
well intentioned, it Is time that the Con­
gress face up to the fact that the Federal 

effort to force integration through the 
school systems has been a dismal failure, 
depriving black children and white chil­
dren alike of an opportunity to receive 
a quality education. 

On February 26, I introduced into the 
RECORD an article by Mr. Vermont Roys­
ter of the Wall Street Journal, entitled 
"Forced Integration; Suffer the Chil­
dren." Certain passages of this article are 
worthy of our further consideration. Mr. 
Royster stated what he called a simple 
proposition: 

It Is that It was, and Is morally wrong 
for a socIety to say to one group of people 
that because of their color they are pariahs­
that the majesty of law can be used to 
segregate them In their homes, in their 
schools, In their livelihoods, In their socIal 
contacts with their fellows. The wrong Is In 
no wise mitigated by any plea that society 
may provide well for them within their 
segregated state. 

He points out that the mistake came 
when the law was applied "to compel 
not merely an end to segregation but an 
end to separation by forced integration." 
He said further: 

It was a.t this point that we fell into th.e 
a.byss. The error was not merely that we 
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created a legal monstrosity, or something 
unacceptable politically to both whites and 
bl~,Ks, The tragedy is that we embraced an 
I orally wrong. 

asks this pointed question: 
Is It moral for society to apply to children 

the force which, if it were applied to adults, 
men would know immoral? What charity, 
what compassion, Wh.a.t mOrality is there in 
forcing a child as we would not force his 
father? 

Mr, Royster notes that this concept has 
headed in the direction of a totalitalian 
state, He said: 

No one thinks it moral to send policemen, 
or the National Guard bayonets in hand, 
to corral people and force them into a 
swimming pool, or a public park or a cock­
tail party when they do not wish to go. No 
one pretends this is moral-for all that any­
one may deplore people 's prejudice-because 
everyone can see that to do this is to make 
of our society a police state. The methods, 
whatever the di1ferences in lntent, would be 
no different from the tramping boots of the 
Oommunlst, Nazi or Fascistic police sta.tes. 

Mr. Royster says the essence of the 
school integration program "is that we 
have tried to apply to our schools the 
methods we would not dream of applying 
to other parts of society. We have forced 
the children to move." 

I think we need to refer here to the 
reasoning of Mr. William Raspberry, a 
columnist for the Washington Post, and 
himself a member of the Negro com­
munity. He questions whether a reason 
that the schools are doing such a poor 
job of educating black children "is that 
we have spent too much effort on inte-

ting the schools and too little on im­
ving them." He asks this: 

Isn't it about time we started concentrat­
Ing on educatlng chUdren where they are? 

And he says forced busing "has ac­
complished nothing useful when it has 
meant transporting large numbers of 
reluctant youngsters to schools they 
would rather not attend." 

Mr. President, I am convinced that the 
adoption of the language, as passed by 
the other body, will again focus the at­
tention of Federal education efforts on 
the need to provide quality education to 
all of ow' children in all of our schools. 
This is the job of the school system. 

Mr. President, the moment of truth is 
here. Fairminded people concerned 
about our children have spoken out 
against a Court decree that is a tragic 
failure. 

It is ill starred. 
Following in its wake have occw-red 

violence, rioting, school closings, and 
death. 

Those whose lives well-meaning people 
hoped to improve oftentimes have been 
blighted. 

Fear grips the hearts of children, black 
and white alike. 

Tax dollars are being wasted. 
Noted black leaders inveigh against 

these misdirected expenditures. Bayard 
Rustin says only a good education can 
help propel the black man upward to 
i'ull realized equality. He must be able to 

:>mpete. 
Mr. President, I have the greatest re­

spect for those who have championed 
the fight for equality for all our citizens. 

No civil rights bill has had the stamp 
of approval by this body since I have 
been here without my support. 

I call upon my colleagues now to 
harken to the voices of the people-white 
voices and black voices--the voices of 
people whose first concern is for their 
children. 

Let us rise above the pride of earlier 
positions that are now proven wrong. 
Let us look at what is happening in 
America. God grant us the hwnility to 
twn from a wrong course and the cour­
age to change. 

Mr. MATHIAS. Mr. President, I yield 
10 minutes to the Senator from Penn­
sylvania. 

The PRESIDING OFFICER. The Sena­
tor from Pennsylvania is recognized for 
10 minutes. 

Mr. SCOTT. Mr. President, the so­
called Whitten amendments, as passed by 
the House and approved by the Senate 
Appropriations Committee, are virtuallY 
identical to the provisions rejected by the 
Senate, and Congress as a whole, only a 
short while ago. 

During the Senate debate of last De­
cember, I proposed a perfecting amend­
ment similar to the amendment now 
pending. The amendment seeks to insure 
that implementation of sections 408 and 
409 will comport with constitutional re­
requirements. 

Since our initial consideration of the 
matter, nothing has transpired which 
renders the Whitten amendments any 
less repugnant. 

In connection with the earlier Labor­
HEW appropriations bill, sections 408 
and and 409 raised the same essential 
issue. The question was then-and is 
now-whether the Senate is going to 
legislate in accordance with constitu­
tional principles, or whether we are going 
to enact prOvisions which confiict with 
the obligation of every school district to 
eliminate unconstitutional segregation. 

In substance, sections 408 and 409 as 
approved by the Appropriations Com­
mittee would require the acceptance of 
ineffective desegregation plans for the 
purpose of complying with title VI of 
the Civil Rights Act of 1964. 

Yet, such plans, commonly known as 
freedom of choice, have proved insuf­
ficient in terms of accomplishing school 
desegregation under title VI. Moreover, 
the Federal courts, including the Su­
preme Court, have ruled that freedom­
of-choice plans are not constitutionally 
permissible unless they bring about an 
end to discrimination. 

Sections 408 and 409 would remove the 
constitutional test of effectiveness as set 
by the Supreme Court and, in its stead, 
authorize the adoption of freedom of 
choice across the board-in every fed­
erally assisted school system, regardless 
of whether it achieves an end to dis­
crimination. 

As recently as last October 29, the Su­
preme Court ruled in the case of Alex­
ander against Holmes, that "the obliga­
tion of every school district is to termi­
nate dual school systems at once and to 
operate now and hereafter only unitary 
schools." There may be legitimate ques­
tions with respect to the Court's termi­
nology. But the Court's order was crys-

tal clear, and that order cannot be ef­
fectuated in most cases under mere free­
dom of choice. 

Make no mistake about it: unless 
remedied, sections 408 and 409 would 
represent an overwhelming retreat on 
school desegregation. They would reverse 
the Nation's longstanding commitment 
to equal educational opportunity. They 
would deepen the racial divisions which 
burden and bedevil this American so­
ciety. And they would serve to encourage 
resistance to the law and to the decisions 
of the Supreme Court. 

Shorn of their emotional appeal, the 
Whitten amendments are nothing more 
nor less than an attempt to preserve 
separate schools for whites and Negroes. 

And I must add that they would con­
flict directly with the intent of the 
Stennis amendment, insofar as I under­
stand its intent. 

Senators who voted for that amend­
ment with the understanding that exist­
ing school desegregation policies will be 
applied uniformly with equal force, 
should now understand that the Whitten 
amendments would nullify that intent. 

Of course, the Whitten amendments 
cannot undo the work of the courts. But 
their enactment would, of course, make 
impossible the application of 'existing 
title VI requirements to the North, in the 
same way that these requirements now 
apply to formerly de jure school systems. 
Considering the avowed purpose of the 
Stennis amendment, it would indeed 
amount to monumental hypocrisy for the 
Senate to approve the Whitten amend­
ments, the object of which is to do noth­
ing about school segregation, whatever 
its origin and wherever it may prevail. 

The Whitten amendments, we must 
understand, would not only conflict with 
and undermine effective enforcement of 
the title VI nondiscrimination provisions 
under HEW. They would also set in mo­
tion a severe psychological impact, un­
dercutting all the efforts of local author­
ities and educators to negotiate in good 
faith for compliance with the law. Hun­
dreds of local school boards, in the South 
and across the country, have made such 
efforts, often against strenuous odds, to 
cooperate in fulfilling their constitution­
al obligation to minority students. 

In enacting the Whitten amendments, 
the Congress would be turning its back 
on those who have sought to abide by the 
law-while at the same time encourag­
ing those who have chosen to resist. 

Surely, at this stage in our history, the 
Whitten amendments are patently un­
acceptable. They are remnants of an 
earlier era in our Nation's history, and 
inappropriate to the times. They pur­
POrt to resw-rect standards rejected long 
ago-rejected because they effectively 
denied to many Americans their consti­
tutional right to an equal education. 

I urge the Senate to accept the amend­
ment offered by the distinguished Sena­
tor from Maryland. Two amendments 
will be offered by the Senator from Mary­
land. 

Mr. President, the only addition to 
these amendments is the phrase "except 
as required by the Constitution." We find 
ourselves, it seems to me, in the rather 
ridiculous position of having it argued 
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on the floor that the Government of the 
United States, the administration of the 
United states, and the President of the 
United States do not want language in 
the act "except as required by the Con­
stitution." I want to reject that thesis 
with all of the force of which I am ca­
pable. I am unwilling to accept any in­
ference whatever, that when the Secre­
tary of Health, Education, and Welfare 
writes a letter to the chairman of the 
Subcommittee on Appropriations on 
February 20 and says he wants that lan­
guage in, he means anything other than 
what he clearly and specifically says. He 
has said the same to me on many occa­
sions. 

Moreover, this is the policy of the ad­
ministration; this is the desire of the 
administration. As the party's leader on 
the floor of the Senate, I accept that re­
sponsibility one more time of making 
that statement, which does not mean we 
are not all acting in good faith to achieve 
the acceptance of our several points of 
view which might differ. But I think it is 
about time we ceased that kind of an 
argument which undertakes to peer into 
the mind of another official and assert 
that that official means anything except 
what he authorized and caused to be said. 

"Except as required by the Constitu­
tion" is the language. How can we object 
to language that says we shall live and 
abide by, function and operate under the 
Constitution of the United States? 

Why, after all, would there be any ob­
jection to the addition of this language 
unless the purpose is other than has ap­
peared in the debate? This is not too 
impugn the motives of anyone, but sim­
ply to go back to the fact that the mores 
of our varying communities in America 
have created for us problems which are 
now, happily, in many parts of the coun­
try in the process of solution. 

The PRESIDING OFFICER (Mr, Mc­
INTYRE in the chair). The time of the 
Senator has expired. 

Mr. MATHIAS. Mr. President, I yield 
the Senator 5 additional minutes. 

The PRESIDING OFFICER. The Sen­
ator is recognized for 5 additional min­
utes. 

Mr. SCOTT. Mr. President, there are 
millions of people of good will in Amer­
ica in every region of the country; and 
I come from one of those regions and I 
moved to live in another; and I think 
I understand something of the underly­
ing problems which are here, for which 
I have the greatest possible sympathy. 
But there are millions of people who wish 
this matter could be settled right. I think 
it was Abraham Lincoln who said that no 
question is settled until it is settled right. 
We settled this question last December, 
for the purpose of this bill, when we 
voted 52 to 37 to abide by the Constitu­
tion. All I am asking is that we do it 
again. 

It has been mentioned here that there 
are black leaders who say, "Oh, we are 
interested in good schools." That is all 
anyone should be interested in, but one 
of the essentials of a good school is that 
the people should have a right to an 
equality in the manner in which their 
right to an education is handled. If it 
goes beyond that, if the reference to 

black spokesmen indicates there is some 
growing, and I think unfortunate tend­
ency toward black separatism, then the 
blacks who advocate that are falling into 
the same mistake the whites made be­
fore them in arguing black or white sep­
aratism rather than that we find our­
selves preferably in a condition of affairs 
in the United States where all people are 
treated alike and where there is no need 
for separatism. 

That is what I feel we are t rying to do 
here. 

Therefore, I make these two points: 
First, to proceed as required by the Con­
stitution, it seems to me, would be the 
simplest and yet at the same time the 
highest obligation of the Senate of the 
United States. To avoid separatism, be it 
black or white, should be an emotional as 
well as a constitutional commitment of 
Americans. ' 

We have gone through difficult times. 
People in my family fought to separate 
from the Union. People in my family held 
these beliefs. But the people of all fam­
ilies of America generally have discarded 
those beliefs as the decades have moved 
into a century and more; and the time is 
now for us to see that the Constitution 
is the supreme law of the land, as we are 
constantly insisting should be recognized 
by the judicial and executive branches. 
Let us be as good ourselves as we de­
mand that others be. Let us abide by the 
law of the land and let us proceed as re­
quired by the Constitution. I hope this 
just position, this constitutional provi­
sion, this moral imperative will be en­
acted into this act. Therefore, as I said 
before, I support the Mathias amend­
ment, and I yield the floor. 

Mr. STENNIS. Mr. President, I yield 
myself 3 minutes. 

I have the greatest admiration and af­
fection for the Senator from Pennsyl­
vania. Last week the Senator made one 
of the finest arguments I have ever heard 
to protect, maintain, and perpetuate the 
segregated school system in his wonder­
ful State. That was the net effect of it. 
He offered a substitute to the amend­
ment that was pending that was nothing 
more, with great deference, than a re­
statement of the law. 

Today he again argues here for equal 
educational opportunities. At the same 
time, in his own State-and I speak with 
great deference to it and to him-in 
Philadelphia the records of HEW show 
that there are 7,206 black students there 
in nine of their schools that have 100 
percent Negro student bodies. In that 
same great city, there are 57 schools with 
an enrollment of 68,000 students that 
have 99 to 99.9 percent Negro student 
bodies. 

According to the Senator's argument, 
that condition will exist for 50 years. I 
have not heard of anything that Pennsyl­
vania has done since 1954 to remedy this 
situation. The Civil Rights Commission­
certainly not a southern institution­
says over and over and over again that 
segregation is getting worse in places in 
the North year, year after year. These 
are not my words; these are the words 
of the Civil Rights Commission. The Of­
flee of Education in HEW, in its annual 
report of 1969, I believe, pointed out that 

in some places it is getting worse. I am 
not certain that is true in Philadelphia. 
But my propooition is this': Accordi 
to their argument, they give great fai 
and I know they are sincere--to the 
of equal opportunity fOIl' all; but when 
it comes down to doing something about 
it in their States, they say "No, no, no." 

They have a precedent, by this clause, 
that it is unconstitutional in the South, 
and they want to stand on it. I know 
that is what HEW stands on. Whether 
the Senator from Pennsylvania means to 
or not, they stand on this clause all the 
time. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. STENNIS. Mr. President, I yield 
myself 2 minutes. They point their fin­
ger at us and say, "You have unconsti­
tutional segregation." The State of New 
York had a law on its books until 1938 
that permitted equal but separate schools 
for the colored people. I know it is bound 
to have contributed to that pattern. The 
more modern New York passed a State 
law last year making it unlawful to bus 
these children around, and providing for 
freedom of choice. These same voices 
come in here and say, "We stand on high 
and holy ground. You are unconstitu­
tional in the South. We are holy in the 
North. You must not frown on the Court." 
I have great respect for the Supreme 
Court, but, like every other human insti­
tution, they can make mistakes, and they 
made a mistake here--breaking into 
school sessions, running children out of 
their own schools, busing them to the 
other side of the county, taking respec" 
able teachers who had solemn contra 
to teach in X school and saying," . 
You live here, but we are going to put 
you in Y school 20 miles away. Get there 
the best you can." These are solemn con­
tracts. 

We have gone over this before. This is 
not only tyranny, the way it is carried 
out, but it is in violation of the spirit of 
our laws. It is killing education. 

Mr. PreSident, I try to be a man of pa­
tience. The so-called Whitten amend­
ment has the respectability of having 
passed the House of Representatives 
twice. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. STENNIS. I yield myself 1 minute. 
As I said yesterday, it is here once more 

for our more serious consideration. The 
best defense I have heard on this floor­
talk about astute lawyers-was here last 
week in arguing against those amend­
ments, made by Senators from these 
same States. I am not referring to the 
Senator as an individual, but those from 
these same States protected to the last 
ditch every segregated school they had; 
but they pointed to us in the South and 
said, "You have dirty linen. You are dis­
criminating. You are unfair. Our schools 
are integrated." 

Mr. President, we are trying to main­
tain the concept of the neighborhood 
school, the community school, where all 
children will have better schools and 
better public education. 

Mr. President, I yield 10 minutes to 
the Senator from Arkansas (Mr. Mc­
CLELLAN). 
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~ Mr. SCO'IT. Mr. President, will the 
Senator withhold that and permit me to 

ly very briefly on the question of Phil­
llhia? 
e PRESIDING OFFICER. Who 

yields time? 
Mr. SCO'IT. My fair home city is in­

volved. 
Mr. MATHIAS. Mr. President, I yield 

3 minutes to the Senator from Pennsyl-
vania. . 

Mr. SCOTT. Mr. President, the distin­
guished Senator from MiSsissippi has 
been my friend for more than four dec­
ades, and I would not in any way want to 
suffocate him by the warmth of my em­
brace, but we are friends. I understand 
his situation. I understand how well it 
will read in Mississippi. At the same time, 
I call his attention to the fact that here 
in this body, when the Senate gave its 
most serious deliberation to the Whitten 
amendment, it adopted the same amend­
ment which we have before us now by 
a vote of 52 to 37. 

Reference has been made to my city of 
Philadelphia. I respond proudly as a 
citizen of that city that indeed we have 
spent millions of dollars to attract, and 
have attracted, many people to return 
to the city to live who had heretofore 
moved, or in some cases the charge might 
be made fled, to the suburbs. 

Moreover, our city has allocated, 
through its city council, many large 
sums of money for the purpose of cor­
recting even the unintentional, so far 
legal but entirely deplorable de facto 
segregation, which I regret just as much 

• the Senator does. 
But I point out what I said a moment 

ago: That the Whitten amendments, un­
less we amend them as we have proposed, 
would conflict directly with the intent 
of the Stennis amendment as adopted 
heretofore, because Senators who voted 
for the Stennis amendment with the 
understanding that existing school de­
segregation policies will be applied uni­
formly, with equal force, should now 
understand that the Whitten amend­
ments would nullify that intent. They 
would not undo the work of the courts, 
but their enactment would make impos­
sible the application of existing title VI 
requirements to the North in the way 
the Senator advocates, in the same way 
that those requirements are now applied 
to formerly de jure school systems. 

Therefore it would, to borrow a phrase 
from others, amount to "monumental 
hypocrisy" for the Senate to apply the 
Whitten amendments, the effort of which 
is to do nothing about school desegrega­
tion, whatever its origin or wherever it 
may prevail. 

The PRESIDING OFFICER. The Sen­
ator's time has expired. Who yields time? 

Mr. STENNIS. Mr. President, I yield 
12 minutes to the Senator from Arkansas. 

Mr. McCLELLAN. Mr. PreSident, I do 
not think any debate that may occur 
here today will change any votes. But we 
are considering a crucial issue, and I rise 
primarily for the purpose of making my 
positon clear for the record, because 
there will be in time, in my judgment, 
some measure of reaction to what is 
about to occur here. There is going to 
be a backlash, and some who are so 

strongly advocating forced busing will 
find that they may be injured more by 
this unconstitutional operation than 
those whom they seek to impose it upon. 

Mr. President, the crucial issue being 
weighed and debated by this body today 
is, shall busing of schoolchildren from 
one school district to another, solely for 
the purpose of achieving a racial balance, 
be employed and compelled as an instru­
ment of law and national policy? Further, 
shall such a policy be enforced under 
penalty of withholding Federal funds 
from any scho.ol district that defaults 
in compliance when ordered to do so? 

That is the issue, Mr. President. 
I strongly oppose such a harsh, com­

pulsive, and improvident national policy. 
Mr. President, what purpose is served 

by busing schoolchildren? What cause is 
served by denying freedom of choice? 
The practice of busing schoolchildren to 
achieve racial balance has done nothing 
whatsoever to contribute to the quality 
of education, or to enhance the ability 
of schoolchildren to learn. Quite to the 
contrary, the arbitrary and indiscrimi­
nate reassignment of schoolchildren 
and schoolteachers has proven to be 
most disruptive and degrading to the 
educational 'process. 

Earlier this month, I noted an inci­
dent carried on the television networks, 
where a mother of five children was pro­
testing a pupil assignment system that 
had her five children going to five differ­
ent schools. Who can possibly benefit 
from such an arrangement? The answer 
is no one. 

It has been pointed out that in 17 
school districts of Florida, now under 
court control, 72 percent of the black 
children attend schools that are vir­
tually all black. The public schools of 
Florida are being thrown into turmoil, as 
pupils and teachers are shuffled madly 
in an utterly senseless effort to achieve 
racial balance, no matter what the cost 
in consequenses of money, disruptiOn. 
and demoralization. 

If this madness-if this complete and 
utter disregard for orderly educational 
process-is good for Florida and other 
Southern States, then it must be equally 
good for the North, the East, and the 
West. 

Mr. President, I cannot accept the ar­
gument that, "Oh, well, ours is de jure, 
yours is de facto." If it is wrong, it is 
wrong either way. If it is right, each 
State should pass a law compelling bus­
ing into those districts that are all black 
from the districts that are all white, and 
into the districts that are all white from 
the districts that are all black. If it is 
to benefit education, why not do it? You 
want to compel us to do it, because you 
say we have a different system that is 
unconstitutional. 

We do not have that system now. We 
are doing our best in the South. What­
ever faults we may have had in the past, 
we are doing our best today. But most 
of you are doing absolutely nothing to 
bring about a correction of the racial 
imbalance that has come about by a pat­
tern of living in your communities. 

Yes, Mr. President, there is going to 
be a backlash from what we are doing 
in this matter of forced bUSing. No good 
is going to come from it. 

And if we accept and extend that 
premise, then let us contemplate for a 
moment what would happen in Wash­
ington, D.C., where 94 percent of the 
students are black and only 6 percent 
are white. 

How will the courts and the Depart­
ment of Health, Education, and Welfare 
achieve racial balance here in the Dis­
trict? If it is good, if it is wholesome, 
if it is necessary to give the best educa­
tion, there is no right to hide behind 
the statement: "Well, we do not have 
that system de jure; therefore, we do 
not need to do anything about it." Should 
there be a law to require the busing of 
children who are black from the Dis­
trict of Columbia into the suburbs, where 
most of the pupils are white? Who wants 
to do that? No, it will not be done. In 
the first place, it is too expensive; in the 
second place, there is not any real con­
cern about it. We in the South are the 
culprits. The idea is to punish the South. 
It has been that way all through the 
years; it is that way now. 

Will we mobilize the military and its 
vast equipment to transport children 
hither and yon from the District of Co­
lumbia in a madcap effort to achieve 
this will-o'-the-wisp objective of mak­
ing sure that we have "racial balance"? 
If forced busing is constitutional, then 
the power to do that exists. If it is right, 
if it is good, if it is necessary for the ed­
ucation of children, so as to give them 
the best education, then it should be 
done. But I do not believe that anyone 
who advocates this system will dare to 
advocate that it be done here in the Dis­
trict of Columbia. Surely the insanity of 
such a scheme-such a process-is ap­
parent. 

I am sure that most parents are ap­
prehensive about having their children 
bused even short distances to attend their 
own neighborhood schools. But the need 
for this is obvious: We must get the 
children to school; and if it is too far to 
walk, transportation should then be pro­
vided. But to force a child of school age to 
ride on a bus because some ivory-tower 
social theorizer thinks it might somehow 
aid the cause of civil rights by forcing 
integration in such a fashion is a far 
different thing. It is an abomination to 
use a child in such a manner. 

In so using the child, we are depriving 
him of educational time that could well 
be spent in the pursuit of classroom study 
and activity, instead of letting him sit 
idly on a bus, traveling a long distance 
from his own neighborhood for an end 
that cannot be justified. 

Congress has spoken on this issue time 
and again. Laws have been enacted spe­
cifically denying funds and authority to 
oflicials to require the bUSing of chil­
dren. Time and again those laws have 
been ignored. 

Efforts are still being made to enforce 
someone's concept of civil rights; to in­
tegrate the races by the insidious and 
indefensible method of using schoolchil­
dren as pawns to perpetrate and enforce 
a system that is demoralizing and de­
structive. 

Who suffers? The schoolchildren. the 
educational system, and eventually 
Americans of all colors. 
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The PRESIDING OFFICER (Mr. 
MCGEE in the chair). The time of the 
Senator has expired. 

Mr. STENNIS. I yield 3 additional 
minutes to the Senator. 

Mr. McCLELLAN. Whose purpose is 
served by such an inane policy? The 
child? The teacher? The taxpayer? Cer­
tainly and emphatically not, in each in­
stance. Indeed, it is difficult, if not im­
possible, to discern any beneficiary 
from such a scheme except perhaps the 
bus manufacturers and gasoline distrib­
utors. The cost could be stupendous, as 
indicated by an article in a recent edi­
tion of the New York Times headlined 
"Los Angeles Told It Must Integrate All 
Schools by 1971." 

According to this article, Superior 
Court Judge Alfred E. Gitelson ordered 
forced integration which would "cause 
massive disruptions in the Los Angeles 
system, the Nation's second largest. The 
district is currently about 22.6 percent 
Negro and 20 percent Mexican American, 
and by the definition of racial imbalance 
adopted by Judge Gitelson, 99 percent of 
the schools are segregated. 

School Superintendent Robert F. Kelly 
said that the order would requlre the 
busing of more than 240,000 of the dis­
trict's approximately 674,000 students, 
and warned that this would cost the dis­
trict $40 million in the first year and $20 
million every year thereafter. The dis­
trict is already facing a defiCit next year 
of about $34 to $54 million and the added 
costs would mean the virtual destruction 
of the school district. 

Mr. President, I ask unanimous con­
sent that the entire article be printed in 
the RECORD at the conclusion of my 
remarks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 

Mr. McCLELLAN. Instead of tryitlg to 
add further confusion and turmoil to our 
educational system we should be lending 
our best efforts to rectifying and straight­
ening out the stupendous mistakes we 
have already made. 

The Federal Government has spent 
billions of dollars trying to improve the 
quality of education in America; $41.2 
billion have been appropriated during 
the past 5 years for all Federal educa­
tional programs. I am sure we have had 
some success, but in all too many in­
stances we are witnessing a rapidly de­
teriorating school system. Why? Pri­
marily because they have taken control 
of the schools of America away from the 
people, the patrons of the school. They 
are dominated now from Washington, 
D.C. 

Go back 10 years. The quality of edu­
cation then was much better than it is 
today. It is now deteliorating every­
where. Why? Not because the money has 
not been provided. It has. You have more 
money. you have better facilities, you 
have better everything-except disci­
pline and quality of education. Why? 
There is disrespect for the system as it 
is being operated today. 

As an example, let us look at the Na­
tion's Capital-shakedowns, robberies, 
knifings and shootings are becoming 
commonplace among the students. Po-

lice details have been assigned to patrol 
the hallways-and still the violence con­
tinues. Ten years ago we did not have 
the police guarding the schools any­
where. The schools in the Natton's Capi-, 
tal are a shambles. They are a national 
disgrace. 

Does anyone truly believe that shift­
ing children around the city and the 
suburbs will alleviate this problem? Such 
a program will only fan the fires of vio­
lence, hostility, and racism. 

Mr. Joseph Alsop, in a column entitled, 
"Interracial Violence in Schools Requires 
a Nationwide Survey," January 21 , 1970, 
stated: 

The fact Is that something perilously close 
to a race war has now begun In just about 
every integrated high school In the United 
States This Is not a Southern problem. It 
Is a nationWide problem, With future politi­
cal Implications so grave that we dare not 
go on being ostriches about It. 

Mr. Alsop also notes with alarm the 
"hair-raising" estimate that one-half the 
center city high schools and about 30 
percent of the suburban high schools 
had serious hard-drug problems. 

In calling for a nationwide survey of 
schools Mr. Alsop noted: 

Spot checks failed to reveal any Integrated 
high school, anywhere at all, that was free 
of the poison of simmering racial confiict. 
MerCifully, It Is mostly just simmering-tak­
ing the form, that is, of minor aggressions 
between whites and blacks. 

In too many places, moreover, the sim­
mering confiict has already boiled up, or 
may soon boll over, Into major violence be­
tween whites and blacks. And in New York, 
Chicago and elsewhere, there are actually 
high schools where the race war is so serious 
that large numbers of police have to be con­
tinuously stationed in the school buildings. 

The PRESIDING OFFICER. The time 
of the Senator from Mississippi has ex­
pired. 

Mr. STENNIS. Mr. President, I am 
authorized by the Senator from Wash­
ington to yield time to the opposition. 

The PRESIDING OFFICER. Is the 
Senator yielding on the bill? 

Mr. STENNIS. Yes, on the bill. 
Mr. MAGNUSON. Mr. President, I 

yield the Senator from Mississippi 30 
minutes on the bill. 

Mr. STENNIS. I yield 2 additional 
minutes to the Senator from Arkansas. 

Mr. McCLELLAN. Mr. President, it is 
simply unbelievable that anyone could 
think for even a moment about com­
pounding this already explosive situa­
tion by adding the racist idea of busing 
schoolchildren across district lines. 

Mr. David Lawrence, in a column last 
month, entitled "Frustration in South­
ern Schools," commented on a letter 
written to President Nixon by a school 
teacher with 14 years experience in At­
lanta, Ga. 

The teacher noted that Atlanta has 
made every effort to meet each require­
ment by the Federal Government, and 
the school system at large has adopted 
the 58 percent white to 42 percent Negro 
ratio required for the faculty. But it 
appears this is not enough, as the Fed­
eral court now is ordering that the fac­
ulty of each individual school must be 
integrated to that percentage and, as 
the Atlanta teacher writes, "worst of all, 
in the middle of the school year." 

She added: 
Mr. Nixon, how can anyone fall to see 

what complete havoc will result from . ­
transferral of approximately 1,700 teac: 
from one schaol to another In midyear. 
teacher can tell you what emotional turmoil 
this will create In the classrooms of Atlanta 
for both teachers and students alike. It 
surely would not take a teacher to under­
stand the delay in the learning situation 
It self which WOUld, of necessity, result from 
a change of this type. 

She adds: 
If it is qual1ty education-the type of a 

situation that Is best for each child In a 
school system-that the Federal Government 
Is concerned about and is making an effort 
to achieve, then there needs to be some re­
thinking done, because such a step as this 
cannot fall to bring about the opposite 
result. 

Mr. President, a modest amount of 
wisdom and simple justice dictate the 
complete abrogation of the policy and 
practice of forced busing of schoolchil­
dren for the sole purpose of achieving a 
racial balance. 

The pending amendment, "except as 
required by the Constitution," is decep­
tive. It is a snare and a delusion. It con­
veys the implication that the ,Constitu­
tion "requires" busing to achieve racial 
balance. I refute that the Constitution 
either expressly or by implication con­
tains any such requirement. 

I hope that sections 408 and 409 will be 
retained in the bill without dilution or 
amendment. 

EXHmrr 1 
[From the New York Times, Feb. 12, 1970) 
Los ANGELES TOLD IT MUST INTEGRATE AI 

ScHOOLS By 1971--COURT ORDERS PLAN B 
READY BY JUNE I-RULING WOULD REQumE 
MASS BUSING 

(By Steven V. Roberts) 
Los ANGELES, February It.-The Los Ange­

les school system was ordered today to pre­
sent a plan by June 1 for the Integration of 
the district's 555 schools. 

Superior Court Judg,e Alfred E. Gltelson 
Issued the landmark ruling in a suit Insti­
tuted by the American Civil Liberties Union 
in behalf of 12 Negro and Mexican-American 
children. 

He said the plan should, be In effect for the 
school year starting next September, and un­
der no circumstances later than September 
1971. 

If carried out, the order would cause 
massive disruptions in the Los .Amgeles sys­
tem, the natlOlIl's seoond largest. The dlstrlot 
is currently about 22.6 per cent Negro and 
20 per cent Mexican-American, and by the 
definition of racial Imbalance adopted by 
Judge Gi1lelson, 99 per cenJt OI! the schools 
are segregated. 

EARLY APPEAL IS SEEN 
School Superintendent Rober>t F. Kelly an­

nounced that he would recommend an ap­
peal of the ruling "at the earliest possible 
time." 

He said that the order would require the 
bustng of more than 240,000 of the district's 
approximately 674,000 students. 

Dr. Kelly warned tha.t thl1s would COSIt the 
district $40-million in the first yea.r and $20-
million every year theree.fter. The district 
Is already facing a deficit next year of about 
$34-m111Ion to $54-m1111on and the added 
costs "would means the virtual destruction 
of the school district," the superintendent 
declll4'ed. 

The deolsion comes at a time when pres­
sure is mounting 0IIl several fronts to de­
segregate public schools In Northern districts. 
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Last mon.th, a Federal judge here ordered the 
integration of the Pasadena. school system 
and requested that a plan be completed by 

Monday. 
lier this week In WlIShington, Senator 

A ra.ham Ribiooff of Oonnect1CUIt announced 
his SUlPport of 1eg1sl8ltion th8It would pro­
vide uniform national desegregation stand­
ards, regardless of the cause of the racial 
imbalance. 

In the past, Northern districts have argued 
that racial imbalance outside the South was 
de facto, or caused by residential patterns, 
rather than de jure, or caused by legal dis­
criminllltlon. 

DISTINCTION IS VOWED 

Judge Gltelson not only d1sm1ssed the im­
portance of that ddstanotion today, he also 
found Los Angeles gullty of de jure segrega­
tion by not taking affirmative steps to re­
lieve racial imbalance. 

Moreover, the judge added: "The board 
has expended millions of tax funds for the 
pr0tect4on, maintenance and perpetussting 
of its seg:rega.ted sohJOOls, selecting Mld pur­
chasing sites and building schools In segl'e­
gated neighborhoods, knowing t'haIt swid 
schoots would be upon opening segregated 
or racially imba.lanced." 

The A.C.L.U. estimates that as a result of 
residential patterns, 85 per cent of the minor­
ity students here attend segregated schools. 

In his opinion, Judge Gitelson said that 
the right to "equal educational opportunity 
is an unalien'll.ble right" guaranteed by the 
Fifth and Fourteenth Amedments, as well as 
by the Oalifornia State Constitution and the 
rules of the State Board of Education. He 
continued: 

"The right of all students to attend school 
and to receive the opportunity to acquire 
equal education, equal to the opportunity 
offered to all other students, irrespective of 
"ace, color, creed, economic or social circum-

anoes, is a fundamental right, a legal right, 
species of property, equal to, if not greater 

than, other tangible property rights, it being 
the right to be a human being, 'Il.lld requires 
that he receive said opportunity in integrated 
schools." 

The judge a1so relied heavily on decisions 
of the Supreme Court in Brown v. Board of 
Education, the original desegregation case, 
and other cases. in which the Court ruled 
that segregated schools were inherently 
uneqUll.l. 

In its brief, the A.C.L.U. pointed out that 
reading scores for students in schools with 
predominantly Negro and Mexican-American 
enrollments ranked far below those for stu­
dents in predominantly white schools. In sev­
eral minority-schools, students scored lower 
than 97 per cent of the children tested across 
the country. 

Of the six high schools with the highest 
dropout rates in the city, five of them had 
enrollments that were more than 93 per cent 
minority group students. 

On 'Il.llother critical point, Judge Gite1son 
said that the prospect of whites fieelng to the 
suburbs as result of his rulling could have 
no bearing on the decision. 

The Board of Education had argued that 
such a fiight would ensue, while the A.C.L.U. 
had contended that if all schools in the dis­
trict were integrated, whites would have no 
"pl'llCe to fiee to." 

The organiZation acknowledged, however, 
that the court's ruling would not affect 
schools outside the Los Angeles city distr:l.ct. 

The suit had asked Judge Gitelson to rule 
that a racially imbalanced sohool was one in 
which the minority group enrollment was 
less than 10 per cent or more th'll.ll 50 per 
cent. Under that definition 72 per cent of the 
local schools would be imbalanced. 

Mr. STENNIS. I yield 10 minutes to 
the Senator from Georgia. 

Mr. TALMADGE. Mr. President, at one 
time, every State in the Union had laws 

classifying children by race for assign­
ment to public schools. In 1954 the Su­
preme Court held, in the Brown case, 
that children may no longer be classified 
by race for aSSignment to public schools. 
Since that time, all such things as de jure 
segregation in the public school facilities 
in America have been outlawed. 

Ten years later, in the Civil Rights 
Act of 1964, Congress clarified that de­
cision. Two provisions were written in 
the act defining what desegregation 
meant and what it did not mean. I ask 
unanimous consent that those two provi­
sions of the Civil Rights Act be printed 
at this point in the RECORD. 

There being no objection, the provi­
sions were ordered to be printed in the 
RECORD, as follows: 

SEC. 401. As used In this title-
(a) "Commissioner" means the Commis­

sioner of Education. 
(b) "Desegregation" means the assign­

ment of students to public schools and 
Within such schools without regard to their 
race, color, religion, or national origin, but 
"desegregation" shall not mean the assign­
ment of students to public schools in order 
to overcome racial imbalance. 

Provided, That nothing herein shall em­
power any official or court of the United 
States to issue any order seeking to achieve 
a racial balance in any school by requiring 
the transportation of pupils or students 
from one school district to another in order 
to achieve such racial balance, or otherWise 
eniarge the existing power of the court to 
insure compliance With constitutional stand­
ards. 

Mr. TALMADGE. Mr. President, subse­
quent thereto, the Department of Health, 
Education, and Welfare, and in some 
instances our Federal courts, came up 
with the strange thesis and conclusion 
that if there were a certain amount of 
black schools or white schools or a rela­
tively high percentage of black students 
in a particular school or white students 
in a particular school, it constituted a 
dual school system. But that was appli­
cable only in the South and nowhere 
else in the Nation. 

Statistics have been cited on the Sen­
ate fioor, time after time, that demon­
strate we have a great deal more all­
black schools than all-white schools out­
side the South than we do in the South. 
But the required assignment of teachers 
and assignment of students from school 
to school have been made applicable in 
the South, and in the South alone. They 
have held that where we had at one time 
a de jure system of segregation we must 
go in and reassign students in order to 
have a mathematically balanced system. 
What they have failed to realize is that at 
one time every State in the Union had a 
de jure system of segregation. 

We have heard a good deal of talk 
about neighborhood patterns as a de­
fense to the high degree of schools with 
black students and white students out­
side the South. We have neighborhood 
patterns in the South, also. The Brown 
decision held that we must be colorblind 
in the schools and operate just schools, 
neither white schools nor black schools, 
just schools. 

But in recent years, they have forgot­
ten that the Brown decision had said we 
must be colorblind. And, in the South 
and in the South alone, they have count-

ed the number of white teachers and the 
number of black teachers, the number 
of black studen~ and the nUllllber of 
white studen~, and they have come up 
with a. strange order that ~ must re­
assign x number of teachers to some 
other school and x number of students, 
black or white, to some other school. 
That decision has been made in the midst 
of the school year and it has created 
utter chaos in the public school system. 

I have received thousands of letters, 
telegrams, and telephone calls from con­
stituents in my State. I picked out a few 
of them to demonstrate some of the hor­
ror, some of the tyranny, and some of the 
inequity that has occurred. 

I hold in my hand a letter from a La. 
Grange, Ga., mother. She has six chil­
dren, the oldest is 15 and the youngest is 
7. Her husband is in the Air Force in Tai­
wan. She works in a doctor's office and 
earns $67.39 a week to help support her 
f.amily. 

They have assigned the six children 
to five different schools, even though she 
lives Virtually within the shadow of a 
school. 

It will require $18 a week plus $8.50 for 
lundh money, making a total of $26.50 
for cab fare and lunch money out of an 
income of $67.39 a week. 

Mr. President, I never thought I would 
live to see the day in tJh.1s country of ours 
where six schoolchildren in one family 
would be compelled by some court order 
or some HEW authority to have to ~o to 
five different schools. 

I a.sk unanimous consent to have the 
entire letter from this La Grange, Ga., 
mother printed in the RECORD. 

There being no objection, the letter 
was ordered to be plinted in the RECORD, 
as follows: 

DEAR Sm: In reference to our telephone 
conversation of the night of Jan. 29, 1970, I 
·am replying in writing to our conversation 
that night. 

(1) Due to the fact I have six children of 
Elementary & Junior High school age. 

(2) In Sept. 1970 I Will have my six chil­
dren attending five different schools in our 
school zone. 

(3) Enclosed is a copy of the schools and 
the distances from my home to each school. 
Plus the total number of miles I would have 
to travel before going to my job at 9:00 a.m. 

(4) Due to my income, I could not pay 
anyone to provide transportation to five dif­
ferent schools. 

(5) By local cab the rate is $3.00 per child 
round trip, this would be $18.00 per week. 
Plus $8.50 for lunch money. This would be 
at the present rate $26.50 for cab fare and 
lunch money. The cab co. doesn't know If 
thIs w1l1 stlll be the rate per child in Sept. 

(6) My present wage is $67.39 per week. 
This would leave me $40.89 per week to feed, 
clothe, and buy gas for the week In question. 

(7) I have no one to take my children to 
school but myself as I could not afford for 
the children to go hungry while I paid for 
their transportation. This would mean that 
I would have to take them to school myself, 
a distance of lOY. miles before going to work, 
plus leaving my job in the afternoon and 
going lOY. miles again to pick them up. 

(8) As the Wife of a member of the U.S. 
Air Force, serving in the Far East, living by 
myself With my children and trying to keep 
our family together, I have to work to help 
provide for the bare necessities of life. We 
bought our home on Park Ave. so our chil­
dren in the elementary school could go to 
South West School which Is in walking dis­
tance of our home. 
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(9) I must strongly protest to the extra 

hardships these changes In school will place 
on my children .a.nd myself. 

(10) My youngest child, age seven (girl). 
w1ll have to attend Kelly which Is in one of 
the worst parts of the city. She Is very small 
for her age, weighs only 33 100. and is a very 
nervous child. I fear for her safety and health 
In attending a school so far from her older 
brothers and sister who has seen to her safety 
since she started to school. 

Any help you can give me in this matter 
would be greatly appreciated. 

Mr. TALMADGE. Mr. President, I hold 
in my hand another letter from East 
Point, Ga., which I will read: 

EAST POINT, GA. 
DEAR SIR: My first obligation Is to my God, 

second to my country a.nd third to my family. 
I have prayed to God and I have fought for 
my country. It is now time to fight for my 
family. 

We believe totally in the constitutional 
framework of our nation, and intend to work 
as responsible citizens within that frame­
work. 

As you know, anything that threatens in­
dividual worth, dignity and equality, a.nd 
a.nythlng which threatens the neighborhood 
school Is a threat to our whole society. 

I support the concept of a unitary school 
system which shall provide equal educational 
opportunl ties for all. 

I do not believe that humans can be mech­
anized and regimented in accordance with 
mathematical racial balance. I believe that 
this balance is a denial of individual worth 
and equality. The Implementation of a math­
ematical racial balance of teachers and stu­
dents will be utterly chaotlo a.nd will prevent 
the continued growth of quality education In 
our schools. We the people are sick and tired 
of this polltlcal demagoguery. 

As an American citizen, I urge you to act 
immediately on this very serious matter. 

Mr. President, I hold in my hand an­
other letter from Athens, Ga., which 
states in part: 

FEBRUARY 10, 1970. 
DEAR SIR: I live in Athens, Georgia, and 

my two children age 11 a.nd 7 are being 
bused across town when there are 3 schools 
closer to our home. For some reason our sub­
division was picked to be bused (we are 
white) to East Athens a.nd a group over 
there (black) Is bused to the school we at­
tended last year . . . These children as well 
as 136 others from University Heights were 
taken away from their friends, ba.nd, Girl 
Scout troops, and teachers just because a 
school board said so. Don't we have any 
rights at all? 

Mr. President, I hold in my hand an­
other letter from Gordon, Ga., in which 
is enclosed a list of bus assignments for 
Wilkinson County. As I look at the list, 
I find one that has a round trip of 86 
miles a day, and many others nearly 
that far. The average for a school bus 
traveling in Wilkinson County, under 
this strange ruling, is about 50 miles a 
day. 

Let us look at the bus that travels 86 
miles. A schoolbus must stop and start. 
It drives relatively slowly so that in all 
probability it does not average more than 
20 to 25 miles an hour. That would indi­
cate that this particular bus, and many 
others like it, would have to travel 3 to 
4 hours a day to get the children to and 
from school. In other words, they prob­
ably spend more time on the schoolbus 
than in the schoolroom. 

Mr. President, what is happening to 
our country when we think that the prin-

cipal purpOse of a public school is to haul 
children around somewhere? 

The purpose of the public school Is 
not a sightseeing endeavor nor is it just 
a. bus ride. The purpose of a. public 
school is to educate our children. 

I hold in my hand another letter from 
Atlanta, Ga., which states in part: 

FEBRUARY 23,1970. 
DEAR SENATOR: My problem goes very deep­

I have a daughter, Mrs. Dorothy C. Gilbert, 
who teaches In the Atlanta System. She 
taught 3 years at Roy City, Ga., 1 year at 
Ocilla, Ga., then moved to Atlanta and had 
one year at Marietta, Ga., and has been with 
the Atlanta System 21 years. 

The problem that is so bitter is they have 
moved her from her school in 3 blocks from 
her home and put her in a school all tlhe 
way across town. She Is 52 years of age and 
there's no reasonable excuse on earth to have 
her make that change. 

Mr. President, that is a mere sampling 
of the many thousands of letters I have 
received from constituents in my state. 
other Senators in the South have re­
ceived similar letters. This is what is go­
ing on throughout the length and 
breadth of the South-and only in the 
South. 

When I was studying law at the Uni­
versity of Georgia, I thought that laws 
applied equally throughout the land. 
Congress acted on this matter in 1964 
and held that there would not be any 
busing in order to achieve racial bal­
ance. But the Department of Health, 
Education, and Welfare, as well as the 
Federal courts, have completely ignored 
this mandate of Congress. 

I hope that the Senate will be able to 
put a stop to it. 

Mr. STENNIS. Mr. President, I yield 
15 minutes to the Senator from Ala­
bama. 

The PRESIDING OFFICER. The Sen­
ator from Alabama is recognized for 15 
minutes. 

Mr. ALLEN. Mr. President, I thank 
the distinguished Senator from Missis .. 
sippi. 

Mr. President, the amendment offered 
by the distinguished Senator from 
Maryland would seem to presuppose the 
fact that segregation and the methods 
to be used to achieve desegregation in 
our public schools is a problem in the 
South alone. 

I believe that debate in recent days 
has demonstrated without question that 
segregation is a national problem. 

The pending amendment would seek 
to preserve the status quo. It would seek 
to preserve the Federal school policy 
which permits segregation to continue to 
exist in the North but which demands 
desegregation now in the public schools 
of the South. 

What the amendment does is to add 
six words and to say that "except as re­
quired by the Constitution" the enumer­
ated actions cannot be done by HEW. 

What are the matters that HEW is for­
bidden to do under the terms of the 
Whitten amendment? They cannot use 
any of the funds appropriated in the act 
for the purpose of requiring a school dis­
trict to take any action with reference 
to busing students. They cannot use any 
of the funds appropriated by the act to 
require a school district to close schools. 
And they cannot use any of the funds 

appropriated by the act to require a 
child to go to a school other than a school 
chosen by that child's parents. 

The effect of the pending amendr 
would say that those prohibitIons 
vided by the Whitten amendment shall 
be applicable in the North, that the seg­
regation that exists In the North will be 
protected by the provisions of the Whit­
ten amendment, as amended by the 
Mathias amendment, or to relate It prop­
erly, the Scott amendment. 

Under the existing policies of the HEW, 
they use the term "to overcome racial 
imbalance" as a protection for the segre­
gation that exists in the North. And they 
interpret a similar provisions of the exist­
ing law to say that these methods cannot 
be used by HEW to seek to overcome the 
racial imbalance in the North, because 
they hold-the Department of Health, 
Education, and Welfare-that the phrase 
"to overcome racial imbalance" applies to 
de facto segregation only. 

So, all that the Department of Health, 
Education, and Welfare is gqing to need 
is this phrase, consisting of six words, 
added to the bill to allow the present 
unfair and inequitable policies of HEW 
to continue. It would say, "except as re­
quired by the Constitution." 

If the Constitution requires something, 
no action that the Senate can take can 
do away with that requirement. And if 
the Constitution prohibits something, no 
action by the Senate can legally pass a 
measure requiring that act to be done. 

So, the phrase is absolutely without 
valid application. But it will be used by 
the Department of Health, Educatio1' 
and Welfare to protect the segregation 
the North and to continue to use the 
very same methods that the act would 
fDrbid, to provide instant desegregation 
in the South. 

I was very much interested in the logic 
of the distinguished senior Senator from 
Pennsylvania when he said that, if the 
Senate passes the Whitten amendment, 
and this would be in effect the rejec­
tion of the Mathias amendment, that if 
the Senate passes the Whitten amend­
ment, that would be inconsistent with 
the action which the Senate took in pass­
ing the Stennis amendment. 

I was very much interested in that 
logic. I would hope that if the Mathias 
amendment is agreed to, we would see 
and hear the distinguished senior Sen­
ator from Pennsylvania take the same 
position, that the Senate took action 
consistent with the provisions of the 
Stennis amendment. The Stennis amend­
ment called for uniform application of 
desegregation policies. And a casual read­
ing of sect.ion 408, which is sought to be 
amended by the Mathias amendment, 
would show that its proviSiOns supply 
throughout the country. 

So, it would seem to the junior Senator 
from Alabama. that the adoption of the 
Whitten amendment and the rejection 
of the Mathias amendment would be ac­
tion that would be consistent with the 
Stennis amendment. But the distin­
guished senior Senator from Pennsyl­
vania. takes the opposite position. 

All tha.t the people of Alabama. want 
is equal protection of the law. And we 
feel that, by the adoption of the 
Whitten amendment-sectlDn 408 with-
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out amendment-that the same rule will 
be applied throughout the country and 

• it will be consistent with the pro­
DS of the Stennis amendment. 
, in effect, the amendment offered 

by the Senator from Maryland would say 
that HEW cannot take these actions with 
these funds, except in the South, that 
they are forbidden from taking them, 
except in the South, and that they can­
not take these actions to overcome racial 
imbalance or de facto segregation. 

So, the purpose of the Mathias amend­
ment is to preserve segregation in the 
North and to require instant desegrega­
tion in the South. 

I was very much interested, as we in 
the South give our good faith efforts to 
desegregate our public schools, in a pam­
phlet put out by the Regents of the Uni­
versity of the State of New York under 
date of December 1969 entitled, "In­
tegration and the Schools." And in that 
surveyor in that study, this statement 
is made: 

Racial and social class Isolation In the 
public schools has Increased substantially 
during the past two years despite efforts to 
eliminate it. 

So, we are going to continue, if the 
pending amendment is agreed to, to pro­
tect this segregation in the North that 
is continUing to increase, according to 
studies made by the Regents of the Uni­
versity of the State of New York. 

I am interested, too, in why we have 
not heard from the black leadership of 
this country with regard to the pOSition 
of those who espouse an amendment such 

the Mathias amendment, which would 
ntinue segregation in the North. I won­

der if they feel that segregation should 
be eliminated only in the South, or if 
they feel that a fence should be built 
around sections outside the South and 
that segregation should continue to be 
preserved there, as it will be if the 
Mathias amendment is agreed to. 

I hope, Mr. President, that we will 
reject the Mathias amendment, because 
that action would be consistent with the 
provisions of the Stennis amendment 
which the Members of the Senate in a 
great show of statesmanship and fair­
ness passed only last week and that they 
will give the people of this country, South 
as well as North, equal protection of our 
law. And that is all we are asking. And 
we think that is not too much to ask. 
I hope the Senate will defeat the Mathias 
amendment. 

Mr. President, I yield the floor. 
Mr. PRESIDENT. I thank the Senator 

from Alabama very much. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. GRIFFIN. Mr. President, I yield 

30 minutes to the distinguished Senator 
from Mississippi. 

The PRESIDING OFFICER. Is that 
30 minutes on the bill? 

Mr. GRIFFIN. That is correct. 
The PRESIDING OFFICER. The Sen­

ator from Mississippi may proCeed. 
Mr. STENNIS. Mr. President, I yield 10 

minutes to the Senator from South Caro­
lina. 

Mr. THURMOND. Mr. President, we 
are again debating a subject which 

should be familiar to all of us by now. 
The House of Representatives has again 
attached the Whitten amendment to the 
appropriations bill for the Department 
of Health, Education, and Welfare. The 
House has also passed section 410, pro­
viding that HEW oannot withhold funds 
from school districts which use freedom 
of choice. The Whitten amendment, 
which added sections 408 and 409 to the 
bill, was added in the House Appropria­
tions Oommittee by a vote of 30 to 11. An 
amendment, similar to those being of­
fered here in the Senate, which would 
have nullified the effect of the Whitten 
amendment was rejected by the House 
by a vote of 145 to 122. 

The Senate Appropriations Committee 
rejected a move to delete the Whitten 
amendment by a vote of 11 to 9. The 
issue is now before the Senate again for 
our deliberation and decision. 

Mr. President, the amendment which 
is being offered to sections 408 and 409 
has a sincere ring to it. "Except as pro­
vided in the Constitution" is nothing 
more than a stratagem to emasculate the 
amendment, but it sounds so pious that 
it ranks with the flag and motherhood 
among those things which it is said no 
politician can afford to oppose. But I be­
lieve we should contemplate the effect of 
adding these words. The first thing we 
must consider is that every piece of legis­
lation passed by the Congress must meet 
the test of constitutionality. No such 
words are needed to insure that we act 
within the bounds of the Constitution. 

Second, do we wish to add a 10th 
member to the Supreme Court? It would 
seem highly irregular to have the Secre­
tary of Health, Education, and Welfare 
or, more likely, scores of lower-level bu­
reaucrats serving as interpreters of the 
Constitution. The Federal bureaucratic 
establishment is obligated to carry out 
the will of Congress. To relieve them of 
this obligation by empowering them to 
override congressional intent through 
their own ideas of what the Constitution 
provides would be an extreme case of the 
Congress abdicating its role under the 
Constitution. 

Mr. President, when we realize that 
the word "education" does not even ap­
pear in the Constitution, it should im­
press us even more with the folly of turn­
ing over to the Department of Health, 
Education, and Welfare the task of de­
termining whether the Constitution al­
lows the Department to carry out con­
gressional mandates. 

Third, we must consider whether we 
would be giving to HEW a responsibility 
which more properly belongs to the Ju­
diciary and the Department of Justice. 
The duty of the Department of Health, 
Education, and Welfare regarding Fed­
eral aid to education is to determine if a 
given school district meets the congres­
sional requirements necessary to receive 
the aid. It is the function of the courts to 
determine if a school district, or any 
other governmental subdivision, is oper­
ating within constitutional bounds. Fur­
ther, it is the function of the Department 
of Justice to enforce the determinations 
of the Judiciary. The Departments of 
Agriculture, Interior, Transportation, 

Housing and Urban Development-and 
so on down the line, are not empowered 
nor structured to make determinations 
of whether or not recipients of their pro­
grams are meeting all requirements of 
the Constitution. The Department of 
Health, Education, and Welfare is cer­
tainly no exception. 

Mr. President, besides the considera­
tion already suggested concerning the 
proper role of the Department of Health, 
Education, and Welfare in our govern­
mental structure, let us consider what is 
the central question before us. In my 
judgment, it is this: The right of the 
parent to choose the school his child will 
attend. Are we going to allow the State 
to make decisions which the individual 
should make? 

Freedom of choice is the issue. It is 
right for the South, it is right for the 
entire Nation. It is the only policy con­
sistent with a free society. It is the best 
policy for promoting sound education. 

Mr. President, freedom of choice is not 
a southern subterfuge. It is a position 
with which both New Yorkers and South 
Carolinians can agree. The Members of 
this body are familiar with the New York 
law. New York is regarded as the citadel 
of liberalism in this NSJtion, but New 
York has a freedom of choice law. The 
State Legislature of Oklahoma passed a 
concurrent resolution on February 4 
which petitioned the Congress to amend 
the Constitution as follows: 

No person shall, by reason of race, color, 
creed or natloIUl.l origin, be refused admis­
sion to or be excluded from any public 
school nor be compelled to attend a desegre­
gated public school. 

Similarly, Mr. President, the legisla­
ture of my own State of South Carolina 
passed a concurrent resolution of Febru­
ary 18 memorializing Congress to call a 
constitutional convention for the purpose 
of returning the control of education to 
the States. The resolution speciflcally 
cited the abrogation of freedom of choice 
as the reason for the petition. I should 
like to read this resolution to the Mem­
bers of this body: 

S. 591 
A concurrent resolution memorializing Con­

gress to call a constitutional convention 
for the purpose of returning the control of 
public education to the States. 
Whereas, the heretofore gradual erosion of 

state control and direction of the public 
educational system and institutions has now 
accelerated into a wholesale usurpation of 
power by a federal obllgarchy; and 

Whereas, under the aegis of the federal 
courts banning prayers and abrogating free­
dom of choice, federal administrative agen­
cies have been obsessed with creating an 
omniscient and ubiquitous Federal Board of 
Education capable of deciding in the small­
est and m ost remote school districts of our 
land problems peculiar to that district; and 

Whereas, these Federal innovators have 
placed In grave jeopardy the public educa­
tional system of every school district in every 
stat e In the nation, and have wrought havoc, 
confusion and frustration; demoralized 
school olficials and made a travesty of the 
educalton of our children. Now, therefore, 

Be it resolved by the Senate, the House of 
Representatives concurring: 

That the COngress call a constitutional 
convent1on for the purpose of returning the 
control of education to the states. 
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Be it further resolved that copies of this 

resolution be forwarded to Senator James P. 
Mozingo, each United states Senator from 
South Carolina and each member of the 
House of Representatives of Congress from 
South Carolina. 

Mr. President, justice is the goal and 
freedom of choice is the path to that goal. 
The people have spoken-in New York, 
in Oklahoma, and in South Carolina. The 
House of Representatives-all of whom 
must face the people for reelection this 
November-have supported freedom of 
choice. Let us not allow the Senate to 
rob the people of their victory. Freedom 
of choice is the people's choice. Let us 
vote accordingly. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. STENNIS. I yield 20 minutes to the 
Senator from Virginia. 

Mr. BYRD of Virginia. Mr. President, 
first, I want to say I do not approve of 
time limitations being placed on such 
vitally important pieces of legislation as 
the pending measure. 

I feel a great deal of good has been 
accomplished during the past 3 weeks, 
during which these matters vitally affect­
ing the people of our Nation have been 
debated in the Senate. I think the more 
information that the public can obtain 
as to just what the Department of 
Health, Education, and Welfare is at­
tempting to do, the better is the entire 
country. 

Mr. President, I shall discuss sections 
408, 409, and 410 because they generally 
pertain to the same matter; that is, the 
legislative direction that Federal funds 
shall not be withheld for the purpose of 
forcing busing, to achieve racial composi­
tion, and also that the individual par­
ents-black and white-may make the 
decision as to where they desire to send 
their children to school. I favor these 
amendments. 

Mr. President, I ask unanimous con­
sent that sections 4(}8, 409, and 410 be in­
serted in the RECORD. 

There being no objection, the sections 
were ordered to be printed in the RECORD, 
as follows: 

SEC. 408. No part of the funds contained in 
this Act may be used to force any school dis­
trict to take anya.ct1ons involving the busing 
of students, the abolishment of any school 
or the assignment of any student attending 
a.ny elementary or secondary school 'to a par­
ticular school against the choice of his or her 
parents or parent. 

SEC. 409. No part of the funds contained in 
this Act shall be used to force any school 
dlstrl.ct to take any actions involving the 
busing of student6, the abolishment of any 
school or the assignment of student6 to a 
particular school as a condition precedent to 
obtaining Federal funds otherwise availMle 
to any State, school district or school. 

SEC. 410. No part of. the funds contained In 
,this Act shall be used to provide, formulate, 
carry out, or implement, any plan which 
would deny to any student, because of his or 
her race or color, the right or prlvUege of 
attending any public school of his or ber 
choice as selected by his or her parent or 
guardian. 

MI'. BYRD of Virginia. Mr. President, 
I have followed this debate for the last 
3 weeks with a great deal of interest. I 
followed it with a great deal of interest 
today. If the matter were not so serious, 

it would be, I think, rather amusing to 
listen to the arguments made here on 
the floor of the Senate. 

I must admit I am somewhat naive. I 
had assumed that the majority of the 
Senate felt that there should be racial 
balance in the schools whether those 
schools be in the South or whether those 
schools be in another part of the Nation. 

But anyone who has been on the floor 
of the Senate today, anyone who has 
been on the floor of the Senate during 
the last 3 weeks, knows that that is not 
the case. Time and again we have heard 
is said that these busing laws should ap­
ply only to those areas where there is 
"official" segregation, which the Senator 
from New York and the Senator from 
Minnesota say is the southern part of our 
country. 

Yet the fact is that there is no official 
segregation anYWhere in our Nation. 
There has been no official segregation 
anywhere in our Nation since May 17, 
1954, nearly 16 years ago. 

It has been rather amusing to me, Mr. 
President, to hear those who have been 
so vehement in their denunciations of 
the South say, when it comes to applying 
the same standard to other areas of the 
Nation, HOh, but we have a different sit­
uation." The senior Senator from New 
York said substantially that a number 
of times-We have a different situation 
in New York. 

Well, perhaps so. He says they have a 
residential pattern of segregation which 
presents a great problem to them so they 
cannot tackle that problem, and the 
problem must be tackled only in the 
South. 

Well, I guess that is one way of looking 
at it, but I feel that the people of this 
Nation have a great deal of intelligence. 
I believe strongly in the intelligence of 
the people of this Nation. I think they 
can see through this stuff-this sham. 

The Senator from Connecticut (Mr. 
RIBICOFF) cut through the veneer 2 
weeks ago. He pointed out that within a 
few blocks of where the Senator from 
New York lives there are a dozen schools 
which are 99 percent Negro. But no one 
intimately involved in that area of the 
Nation proposes to do anything about 
that. 

The Senator from New York said on 
the floor today that it is a State problem, 
to be determined by the States. But if 
someone from the South says these mat­
ters are State problems he is bitterly 
assailed as a States-righter. 

I want to say, in regard to the Senator 
from Cahnecticut (Mr. RIBICOFF), that 
my admiration for him does not stem 
from the speech he made 2 weeks ago. 
l! one looks at the files of the Virginia 
newspapers, he will find that 9 years 
ago, in 1961, when I was appraising 
for the people of Virginia the Cabinet 
members appointed by the late Presi­
dent John F. Kennedy, I put ABRAHAM 
RIBICOFF at the top of all the men ap­
pointed to the Cabinet as being a man 
of unusual ability and integrity. So his 
speech of 2 weeks ago did not influence 
the high regard I long have had for 
Senator RIBICOFF. 

Mr. ERVIN. Mr. President, will the 
Senator yield for a question? 

, Mr. BYRD of Virginia. Mr. President, 
I yield to the Senator from North Caro­
lina. 

Mr. ~VIN.Mr.~ident,Ijust 
to ask the Senator from Virginia s 
question with respect to the speech made 
by the distinguished Senator from Con­
necticut (Mr. RIBICOFF). Does not the 
Senator from Virginia agree with the 
Senator from. North carolina. that the 
Senator from Connecticut on that occa­
sion violated the advice of Mark Twain 
that the truth is so precious that it 
should be used sparingly? 

Mr. BYRD of Virginia. I like the ex­
pression of the Senator from North Car­
olina. 

Mr. ERVIN. He told the truth, did he 
not? 

Mr. BYRD of Virginia. He certainly 
told the truth. 

I want to discuss for a moment the 
Department of Health, Education, and 
Welfare, because I fear that that Depart­
ment is becoming more interested in so­
cial experiments than it is in education. 

I am inclined to think that Secretary 
Finch may be out of touch with reality. 
I understand, judging from the news­
papers, at least, that he has considerable 
interest in one or two political positions 
in California or elsewhere, but I will say 
this: If he were elected to either one of 
those positions and did not handle his 
mail any better than he does here, he 
would not be reelected. 

When I communicate with the Presi­
dent of the United States, I get a prompt 
reply. 

When I communicate with the SecI' 
tary of Defense, I get a prompt reply 

When I communicate with the Secre­
tary of the Treasury, I get a prompt 
reply. 

When I communicate with the Secre­
tary of Agriculture, I get a prompt reply. 
But when I communicate with Secre­
tary Finch, I do not get any reply. 

The only way I get a reply from Sec­
retary Finch is when his Under Secre­
tary, Mr. Veneman, comes before the 
Finance Committee and I interrogate 
him on some matters that I have direct­
ed to Mr. Finch. 

I had hoped that Mr. Finch might ap­
pear before the Committee on Finance 
this week when we were taking up the 
vitally important matters of medicare 
and medicaid. 

Mr. Finch has not been before the 
Committee on Finance for more than a 
year, and that was the time when he 
came before the committee to appeal for 
the confirmation of his nomination. So 
I think he is probably out of touch with 
many of his constituents. 

I admit that U.S. Senators are not very 
important. I do not claim that we are 
important. But I do claim that we are 
American citizens; and I think any 
American citizen who represents 4,700,-
000 persons should have the right to get 
a response to an important question from 
the Secretary of Health, Education, and 
Welfare. He is not a royal potentate. 

The city of Newport News, Va., has had 
some difficulties in regard to the problew 
of HEW attempting to use Feder 
funds-the withholding of such funds­
to force busing. I put several questions to 
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Under Secretary Veneman, of whom, as 
I say, I think very highly. I shall read 
sev ""'1 questions and answers into the 

S tor BYRD. Now, Mr. Veneman, the Sec­
retary has repeatedly been quoted as stating 
that your department, HEW, does not force 
localities to bus school children to achieve 
racial balance. Is that correct? 

Mr. VENEMAN. That is correct. 
Senator BYRD. But ls It not a fact that your 

department has refused to approve desegre­
gation plans of individual school districts 
whlle at the same time indicating that plans 
involving busing would be acceptable? 

Mr. VENEMAN. As a means of achieving 
desegregation. 

Senator BYRD. Would you In your capacity 
have an appropriate official In the depart­
ment communicate with the city of Newport 
News and tell them that you have no right 
to require them to bus students? 

Mr. VENEMAN. We do not have a right to 
require them. 

Senator BYRD. Let me ask you this: What 
ls the difference, legally or morally, between 
ordering busing to achieve racial balance 
and issuing rulings which, In effect, leave 
the commuUnlty with no choice but to bus 
to achieve racial balance or lose federal 
funds? What Is the difference? 

Mr. VENEMAN. The Department--I really 
would Uke to make this clear. The Depart­
ment has not required the transportation 
of students to achieve racial balance. And 
I do not think there Is a court decision on 
that as yet. 

Senator BYRD. WeH, would you indicate 
what is difference, legally or morally, be­
tween ordering busing to achieve racial bal­
ance, which you say you do not do, and is­
suing rulings which, in effect, leave the com­
mUnity with no choice but to bus or lose 
fedoral funds? 

VENEMAN. I do not think we h ave is-
s that rul1ng that leaves a community 
with no chOice, Senator. 

I suggest that the subordinates of Mr. 
Veneman in HEW read the record of the 
hearings before the Finance Committee 
last Thursday, and read Mr. Veneman's 
statement in regard to busing, because 
offlcials of that department have come 
into Virginia and have browbeaten the 
local offlcials into thinking that HEW 
has the right to force them to bus all 
the way across cities and counties for 
the purpose of achieving racial com­
position, when the law says they can­
not do it, and when the Under Secretary 
of Health, Education, and Welfare, has 
said, before a Senate committee in a 
formal hearing, that they do not have 
the legal right to do that. 

Mr. President, I support sections 408, 
409, and 410. I oppose the amendment 
offered by the Senator from Maryland, 
as I think it is merely a red herring 
drawn across the trail. 

I ask unanimous consent to have 
printed in the RECORD an editorial from 
radio station WBTM at Danville, Va., 
captioned "Freedom of Choice" and 
written by Leon Smith, of WBTM News, 
the last paragraph of which reads as 
follows: 

Before the courts and the Congress com­
bine to bankrupt the nation in the name 
of social justice, perhaps the judlclaJ. a.nd 
the legislative should take another look at 

edom of choice, which, atter all, ls the 
osite of coercion by imposition. 

There being no objection, the editorial 
was ordered to be printed in the RECORD, 
as follows: 

FREEDOM OF CHOICE 
Some years back in the deep South, white 

supremacy advocates added to the burgeon­
ing problems of northern welfare organlm.­
tlons by offering free, expense paid trans­
portation to Negro famll1es who wished to 
resettle and seek their fortunes north of 
the Mason-Dixon Line. Tickets purchased at 
bus depots and train stations were one-way. 
The motive was purely racial, but in retro­
spect, it was the germination Of the idea of 
the busing of people to achieve integration 
across the land. 

Today, In the North and the South, parents 
who have gotten together in local1tles to 
fight the inequities of the busing of their 
children outside their neighborhoods can 
proclaim 'tll doomsday that race has nothing 
to do with It: neither the courts nor the 
Congress will accept their objections at face 
value. 

We hold that motive here ls not the pri­
mary consideration. What's at stake is the 
ultimate destruction of the public school 
system, and eventual economic chaos in local 
governments everywhere as city treasuries 
are emptied in trying to satisfy desegrega­
tion guldel1nes forced on them by the courts. 
The pubUc schools are the threshhold of a 
bigger plan to integrate the American 
society. One wonders whether anybody, white 
or black, is willing to pay the price of pre­
cipitous mixing of the races. The cost cannot 
be measured solely in financial columns. 

The cost of immediate school desegrega­
tion reallstically must be counted for In the 
disruption of neighborhoods; the deteriora­
tion of education systems; the rise of private 
schools not always academically sound; cer­
tain violence in the schools, and danger to 
the Ufe and limb of young students. 

Next year in Danville, Virginia, if the De­
partment of Health, Education and Welfare 
prevails, parents Of the more affiuent chlldren 
will have to deliver their tots to the as­
signed elementary schools far from home. 
Those who can't afford private transporta­
tion will have to put their youngsters on the 
busy streets each morning for the long and 
hazardous trek. The very young wlll be walk­
ing in the streets where there are no side­
walks, and crossing countless busy thorough­
fares, all in the name of sitting in a class­
room in the company of racially opposite 
classmates. 

It's either that or busing, an expense no 
city government yet has found it possible to 
pay for on anything approaching an effective 
scale for an entire school system. 

Before the courts and the Congress com­
bine to bankrupt the nation in the name of 
social justIce, perhaps the judicial and the 
legislative should take another look at free­
dom of choice, which, atter all, is the op­
posite of coercion by imposition. 

Mr. BYRD of Virginia. Mr. President, 
I yield back to the Senator from Missis­
sippi such time as I have remaining. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. STENNIS. Mr. President, I yield 
the Senator from New Hampshire 5 
minutes. 

Mr. COTTON. Mr. President, I do not 
think I need but 2 minutes. Because I 
know this debate is about to close, I 
simply, as a member of the subcommit­
tee which has worked long weeks and 
months on this HEW bill, and gone 
through the dimculties, want to say that 
even though I am perfectly satisfied with 
and did, in the past, vote for these sec­
tions as they appear in the bill, I am not 
a constitutional lawyer of great depth; 
but it seems to me that these words "ex­
cept as required by the Constitution" 
can be argued both ways. The propo­
nents of the amendment can say, "It 

does no harm for Congress to say they 
want the Constitution followed," and 
the opponents can say "The Constitu­
tion has got to be fOllo~ed, so the words 
have l1ttle significance." 
Mr. President, I have a little personal 

interest here, I confess. Here we are 
within 4 months of the end of the ftscai 
year. I am quite confident, or I might say 
quite convinced, that if we can send this 
bill to the House of Representatives with­
out further amendment, we can get 
rather speedy approval of it, and I am 
equally convinced that the President 
would sign it, and we could go to work on 
the bill for 1971. 

Therefore, though as a practical mat­
ter rather than a matter of principle, I 
also would like to maintain the bill as 
it is. Unless there is some far-reaching 
difference, something more than a 
bow to the Constitution involved, I ear­
nestly hope that we can send this bill 
to conference without any further 
modifications. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. STENNIS. Mr. President, I yield 
the Senator from Texas 3 minutes. 

Mr. TOWER. Mr. President, I am 
somewhat concerned that we here in the 
Senate are still having to deal with the 
issue of the forced busing of our school­
children. However, the Department of 
Health, Education and Welfare has con­
sistently found ways around the lan­
guage that everyone here in the Senate 
thought was perfectly clear. In fact, in 
a letter from the Department comment­
ing on our action last year on these very 
same amendments, which we thought 
were changing the law, it was stated: 

By inserting the words "in order to over­
come racial imbalance" at two points in the 
House-passed provisions, the Senate has pre­
served existing procedure with respect to 
HEW's school desegregation plan. 

This means that we ratified the forced 
busing of students in the South, but have 
outlawed it in the North. This is funda­
mentally unfair. This is the very same 
idea of fairness that we debated so well 
and so long here just in recent weeks. 
That was that the South should no 
longer be treated any differently than 
any other section of the Nation. If bus­
ing is detrimental to the schoolchildren 
of the North, it is just as detrimental to 
the schoolchildren of the South. As the 
Senator from Connecticut so aptly put 
it, it is time that the revenge of the pre­
vious century be put behind us and the 
Nation work together again. 

The Department of Health, Education, 
and Welfare has stated flatly and simply 
that busing in order to overcome racial 
imbalance means that busing is outlawed 
for 33 States but can be made, and al­
most uniformly is, mandatory in the re­
maining 17. This double standard im­
posed upon the Nation must be elim­
inated. We here in the Senate are on 
record that it is our policy to eliminate 
this dual system of administering our 
Nation's laws. This is our chance to do 
just that. 

Mr. President, I am aware that there 
are some well-meaning people who op­
pose the position that our Nation's laws 
be administered uniformly, who believe 
that harsh methods must be used upon 
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the "peculiar" part of the Nation. I am 
aware that they see, in the effort for 
fair treatment, a dark, sinister plot that 
will somehow return us to the days of 
segregation. Nothing could be further 
from the truth. There is no one in this 
body or in any other responsible body 
arguing for a return to segregation. If 
there were, I would be the first to op­
pose it. What the proponents of the 
amendments seek is a workable plan of 
integration--one that does not destroy 
the very thing that it is trying to inte­
grate. The main thrust of our Nation's 
&chool systems is education. In this edu­
cation, there must be equality of oppor­
tunity. We all stand for that, but at the 
same time, there must not be a complete 
disruption of the community. 

The PRESIDING OFFICER. The 
Senator's time has expired. All time of 
the Senator from Mississippi has also 
expired. 

Mr. MAGNUSON. Mr. President, I 
yield the Senator from Mississippi 10 
minutes on the bill. 

The PRESIDING OFFICER. Does the 
Senator yield that time on the bill? 

Mr. MAGNUSON. On the bill. 
Mr. STENNIS. I yield 2 minutes of that 

to the Senator from Texas. 
Mr. TOWER. We should not make 

commuters out of our young school chil­
dren. Under many HEW plans, children 
are bused many miles from their homes 
into strange surroundings where they 
spend their day. After school, they are 
bused many miles home where they do 
not know any neighbors their own age, 
for their schoolmates live many miles 
across town. They are concerned. They 
are bewildered. It is we who must bear 
the blame for this concern and bewilder­
ment if we do not make it abundantly 
clear now that we are against forced bus­
ing of any form. We must not allow any 
uncertainty, any way to read the law that 
would allow the operation of a dual sys­
tem in the application of the law. We 
must keep these amendments in the bill 
for the good of our school chlldren and 
for the good of education in the United 
States. 

Mr. President, I might say that HEW 
forced a busing plan on my own com­
munity that was not popular, either in 
the white community, the black com­
munity, or the Mexican-American com­
munity. It was forced on them because 
somebody had the notion that the thing 
which all Texas needed was racial bal­
ance in the schools. Nobody wanted it. 

If that is democracy, then I do not 
know what democracy is; and I was 
under the impression that we were liv­
ing in a democracy in this country. 

I can under no circumstances be 
branded as a racist or a segregationist. I 
taught for six schools in integrated class­
rooms. I made myself unpopular in some 
quarters of my State by advocating and 
defending the Brown decision, and I 
have never been considered anything but 
a moderate in my State on this matter. 

I should like to submit to the Senate 
that we cannot continue to allo)V HEW 
to dictate what it thinks to be socially 
right to people when they do not want it, 
do not need it, and when it is disruptive 
of the educational system and thwarts 

the democratic process in the United 
States. 

Mr. MATHIAS. Mr. President, I yield 
2 minutes to the Senator from Michigan. 

Mr. G~. I shall not detain the 
Senate very long. 

Mr. President, my position on this 
amendment is the same as it was when 
it was offered earlier. I supPort the 
amendment, and I hope that it will be 
adopted. 

The amendment calls for the addition 
of the words "except as required by the 
Constitution." I find · great difficulty 
understanding how we could do anything 
other than adopt an amendment which 
says that the Constitution of the United 
States is the supreme law of the land. 

There has been a good deal of discus­
sion here to the effect that HEW is doing 
something that it is not supposed to do. 
I would not defend it in every instance, 
and perhaps that is the case, but I think 
that for the most part they have been 
trying to follow the law. 

Also, a good deal of discussion has been 
focused on the fact that the law is not 
enforced in the North as it is in the 
South. I should like to read an excerpt 
from a decision by the Seventh Circuit 
Court of Appeals involving Cook County, 
Dl. I do not do this because I approve 
of the decision, but only to point out 
what the law is and what needs to be 
followed. The decision reads, in part, as 
follows: 

Defendants .. . contend that they have no 
constitutional duty ~ bus pupUs, In the 
District, to achieve a racial balance. It Is true 
that 42 U.S.C. § 2006 withholds power from 
officials and oourts of the United States to 
order transport&tlon 01 pupils from one 
school to another for the purpose 01 a.chlev­
Ing meial balance. However, this question Is 
not before us . . .. [T]he district court's 
judgment Is directed at the unla.wful segre­
gation 01 Negro pupils from their white 
counterparts whlch is a direct result of the 
Board's dlscr1mina.tory action. Therefore, the 
district oourt's order Is directed at elimi­
nating the school segregation that it found 
to be unconstitutional, by means of a plan 
which to some extent will distribute pupils 
throughout the District, presumably by bus. 
ThIs is not done to achieve racial balance, 
although tha.t may be a result, but to coun­
teract the legacy left by the Board's history 
01 discrimination. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. MATHIAS. I yield 1 additional 
minute to the Senator. 

Mr. GRIFFIN. The Seventh District · 
Court of Appeals, speaking to a case in­
volving Cook County, Ill., continued as 
follows: 

The Constitution forbids the enforcement 
by the . . . School District 01 segregation of 
Negroes from whltes merely because they are 
Negroes. The congressional withholding of 
the power [to correct ra.c1a.l imbalance] can­
not be interpreted to frustrate the constitu­
tional prohibition. The order here does not 
direct tha.t a mere imbalance of Negro and 
white pupils be corrected. It Is based on find­
Ings of unconstitutional, purposeful segre­
gation of Negroes, and it directs defendants 
to adopt a plan to eliminate segregation and 
refrain from the unlawful oonduct that pro­
duced it. 

Mr. President, that is the reason why 
it is appropriate to insert the words in 
this amendment "except as required by 
the Constitution." 

The PRESIDING OFFICER. Who 
yields time? 

Mr. STENNIS. I yield myself 7 ,..... -
utes, and that will be all the time 
pose to use, just in a very brief sum 

Mr. President, however well-sounding 
the words in the Mathias amendment 
may appear, as a practical matter, when 
applied to this problem in these cases, it 
just means this: that they are going on 
the same way and, will read out of the 
Civil Rights Act of 1964 the prohibition 
with reference to busing, under what I 
think is a pure subterfuge, claiming it is 
for some purpose other than effecting 
raci8;l imbalance, when that is the pri­
mary purpose. 

The Supreme Court has not passed on 
the constitutionality of any kind of 
segregation, except the kind that we now 
call de jure, and HEW will continue­
with some glee because it has happened 
before-in their old way of applying this 
law. 

Therefore, with respect to its mean­
ing, if we really want to get something 
that will affect this matter-and this is 
just a limitation that will not last for 
more than 4 months-we will have to 
sustain the amendment put in the bill 
by the Hou&e and reject the pending 
amendment. 

I want to point out to my colleagues 
that this is no longer a question of in­
tegration. We are integrated throughout 
the Nation to a degree, and I think that 
will increase. It is a question now of sav­
ing the quality of education for all peo­
ple. The black people are finding out that 
integration by force is not the ans 
that it tends to destroy the schools. 

Mr. President, I do not hold any 0 ce 
in the Senate that gives me any national 
recognition or significance. I have here, 
however, letters from allover the United 
States, not including my State, that came 
pouring in because of the debate last 
week. Some of them are in pencil, some 
are from businessmen. They come from 
all over this country. I do not know how 
many hundreds and hundreds of letters 
there are. I have just read a few sam­
ples. Most of them are favorable to the 
position the Senate took last week on 
that amendment, but virtually all of 
them write not about integration but 
about preserving our public schools and 
the quality of education for all the chil­
dren. The sentiment is changing. Real­
ization is coming to the thoughts and 
minds of people everywhere. I think it 
shows at the grassroots. 

The news magazines, in their columns, 
all agree now that there has been a 
change and that new consideration is 
to be given to the matter. Many of 
those columnists who are not favorable 
to what we call the position of the South 
admit that there is a change in direc­
tion and that something must be done 
to save the public schools and the qual­
ity of education. I believe that every 
single Member of this body reali.res that 
something must be done; that to continue 
on these "fiat tires" as we are now, will 
not solve the problem but will creatE' 
graver problems in the quality of edl 
cation. 

Mr. President, I believe it is this matter 
of the busing of children which has 
awakened the people. 
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~I have already told the Senate about 

the Michigan-born man from Florida, 
w was coming in from California. He 
t 1e about his 12-year-old son who 
w so bewlidered, disappointed, and 
frustrated when he found out that he was 
going to be bused to the other side of 
town to go to school. He went to his 
father and said with the great expression 
of faith that all children have in the 
fathers, "Papa, I know you will do some­
thing about it for me. You will not let 
this happen to me." 

When this same situation becomes ap­
parent in other parts of the country, they 
will find out what this application means. 
Communities in the North with segre­
gated schools, now sitting by with im­
munity, will come to know what it is 
all about. That is what this fight is over, 
to keep them immune. 

I do not believe that anyone is gleeful 
about what is happening and bringing 
near disaster to our schools. This busing, 
this tearing up of the schools and putting 
education last and integration first, will 
not save this thing from coming to them. 

Integration will take care of itself the 
only way it can be taken care of, by the 
natural process of time. Whatever de­
gree it will be, it will be because the peo­
ple want it that way. On a subject like 
this, it will be largely what they want. 
The Supreme Court of the United States 
cannot declare the feelings of both races 
to be unconstitutional. They cannot bring 
in any HEW conclusions into it. This 
thing must evolve. It cannot be man­
dated. 

'1:y plea is, let us lift UP our eyes to­
d education. Let us stop this thing 

and take another look. I do not think it 
will a1Iect a single court decree. This 
thing has gotten out of balance and be­
come extreme, not because of anything 
the districts have done or failed to do, 
but because of the overzealous applica­
tion of the 1954 decision and the addi­
tions which have been made to it in try­
ing to bring about total enforcement. 

Our plea is for quality education 
throughout the Nation. The entire Na­
tion will have to stop and take a new 
look and make a new start. 

The life of this amendment will be 
very short, about 4 months, but it will be 
a start, the best step, I think, that we 
can take at this time. Then we can re­
evalue the matter. 

Mr. President, I yield back whatever 
time I have remaining and I want to 
thank the distinguished Senator very 
much for yielding me this time. 

Mr. MATHIAS. Mr. President, I yield 
myself 5 minutes. 

The PRESIDING OFFICER (Mr. 
EAGLETON in the chair). The Senator 
from Maryland is recognized for 5 min­
utes. 

Mr. MATHIAS. Mr. President, let me 
discuss briefly why I think section 408 
as it appears in the bill needs to be 
amended, and why I think it is necessary 
to add the words I have proposed to be 
amended as an amendment. 

I am not going to spend any time on 
e moral issues involved. I think they 

ave been eloquently and fully debated. 
On that subject I would only say that, 
this being an appropriation bill, the sec-

tion as written would work 4 months of 
mischief, 4 months of mischief in the 
hope of stopping the clock. 

My observation of the pattern of his­
tory is that we cannot stop the clock. 
We can hold the pendulum-we can hold 
it with this section for 4 months, but the 
pendulum of history ultimately will be­
gin to swing again, and having been held 
in an unnatural position, when let go, 
will swing with a mighty and irresistible 
surge. 

I think it would be a great mistake to 
allow sections 408 and 409 to stand for 
the purpose of trying to stop the clock; 
but, more than that, I oppose them as 
they now are written because I think they 
are in direct conflict with section 804 
of the act of 1965, United States Code 
884, which prohibits Federal control of 
education. 

I read. 
Nothing contained in this act shall be 

construed to authorize any department, 
agency, officer, or employee of the United 
States to exercise any direction, supervision, 
or control over the curriculum, program, in­
struction, administration, personnel, of any 
educational institution of a school system 
... and so forth. 

What section 408 does is, of course, to 
say to the States of this Union, "No mat­
ter why you do it, no matter who wants 
it in your State, you cannot do these 
things and have 1 penny of Federal 
money." 

We are beginning, by the so-called 
Whitten amendment, to put a very real 
price on Federal money. I oppose on 
that ground alone, in addition to the 
grounds I have already stated, the im­
position of this kind of prohibition of the 
States and on their exercise of freedom 
in shaping their educational institutions. 

But how will ~he addition of the words, 
"except as requlred by the Constitution," 
alter that situation? 

Well, section 408 specifies an inven­
tory of remedial steps which can be 
taken, under hard Circumstances, to 
achieve the constitutional goal enun­
ciated in the Brown case. 

The PRESIDING OFFICER. The time 
of the Senator from Maryland has ex­
pired. 

Mr. MATHIAS. Mr. President, I yield 
myself 3 additional minutes. 

I would hope, very frankly, Mr. Presi­
dent, that it were not necessary in any 
part of the country ever to take any of 
the actions which are prohibited or 
would be prohibited by section 408. I 
would hope that we would not have to 
go to those steps. But if wishes were 
horses, beggars would ride; and the fact 
is that in the hardest kind of cases some 
one of those tools may be necessary. If 
we prohibit by this act-and that is the 
only route, the only way to get to the 
consitutional goal or constitutional re­
quirement-then we put the Secretary 
of Health, Education, and Welfare, or 
the President of the United States be­
tween the bark and the tree, because we 
have prohibited them from doing the 
only things which can enable them to 
discharge their sworn duty under the 
Constitution. I do not think we should 
prohibit them by aflirmative language 
from taking the steps which are perhaps 

the only way in which they can discharge 
their duty. 

I do not think we should eliminate 
these possible tools, because if they are 
not available, as the Secretary of Health, 
Education, and Welfare himself said in 
his letter addressed to Members of the 
Senate Committee on Appropriations in 
December-if these measures are not 
available, will make it less possible for 
the Secretary to persuade the various 
systems with which he must deal to use 
the simpler, easier, and more acceptable 
methods. 

The President wants this amendment; 
Welfare has requested it. I submit it is 
a necessary amendment if we are to 
carry out the prinCiples of the Consti­
tution. 

Mr. KENNEDY. Mr. President, the 
question posed by sections 408, 409, and 
410 is whether the Congress chooses to 
ignore the mandate of the Supreme 
Court and nullify the constitutional 
rights of minority schoolchildren. 

The effect of these prOVisions would be 
to severely undercut the purpose of title 
VI of the Civil Rights Act, which is in­
tended to prohibit racial discrimination 
in programs and activities, including 
school districts, which receIve Federal fi­
nancial assistance. 

Fifteen years after the Supreme 
Court's decision in the Brown case, it is 
now proposed under these sections that 
school districts not now in compliance 
with the law be permitted to revert to a 
form of pupil assignment-so-called 
freedom of choice--which has proven in 
most cases to be unconstitutional. 

The amendments as passed by the 
House also prohibits the Department of 
Health, Education, and Welfare from 
"requiring" the busing of students, or 
"requiring" the closing of schools. It 
will be necessary to return to these mat­
ters later on. Controversial and often 
misunderstood, it is clear that these 
issues are broached merely to give the 
provisions a broader political appeal to 
the unsuspecting. 

Under title VI, the Department of 
Health, Education, and Welfare is au­
thorized to negotiate with school dis­
tricts in order to achieve effective school 
desegregation. The Office of Education 
has provided, and is continuing to pro­
vide, extensive assistance to school dis­
tricts in drafting and implementing 
plans that are educationally sound and 
that accomplish desegregation with a 
minimum of disruption. Only as a last 
resort has the Department felt obliged 
to bring a school system into adminis­
trative enforcement proceedings, which 
may ultimately lead to the termination 
of Federal funds. 

HEW's guidelines with respect to the 
acceptability of freedom of choice de­
segregation plans under title VI reflect 
court decisions and· actual experience 
with such plans. 

In the latter case, it has become pat­
ently clear t~at in the vast majority of 
school districts, freedom of choice plans 
have not done the job; on. the contrary, 
they have served to perpetuate illegal 
segregation. 

In most school districts such factors 
as the traditionally subservient economic 
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and social status of the black commu­
nity, intimidation and harassment by 
whites, and the sharp educational gap 
between white and black students, have 
all acted to bar mobility within the 
system. 

In the main, therefore, the racial iden­
tifiability of the schools within the sys­
tem was kept undisturbed. Freedom of 
choice was in fact no choice at all; it 
was rather a euphumism for continued 
massive resistance to the requirements 
of the law. 

The weakness of freedom of choice in 
terms of the law is that it places the bur­
den of desegregation on the Negro par­
ent and the Negro child, despite the fact 
that the constitutional responsibility for 
assuring equal education rests with the 
school authorities. 

Freedom of choice reinforces the fun­
damental characteristic of the dual 
school system, which is the fact that 
communities operate and maintain 
Negro schools and white schools­
as opposed to just schools. 

For the reason that freedom of choice 
did not in most situations meet the test 
of effectiveness, in terms of actual de­
segregation in the schools, this method of 
eliminating the dual school system was 
recognized as inadequate-and the Fed­
eral courts have upheld the proposition. 

Thus, in United States against F Jef­
ferson County Board of Education, the 
Fifth Circuit Court of Appeals, sitting 
en banc, ruled on March 27, 1967, that: 

Boards &lnd officials administering public 
schools In this circuit have the affirmative 
duty under the Fourteenth Amendment to 
bring about an Integrated, unitary school 
system In which there are no Negro schools 
and no white schools-Just schools .. .. In 
fulftlllng this duty It Is not enough for 
school authorities to offer Negro children the 
opportunity to attend formerly all-white 
schools. 

The court went on to say: 
Freedom of choice Is not a goal In Itself. 

It Is a means to an end. A sechoolchlld has no 
inalienable right to choose his school. 

On May 27, 1968, in the case of Green 
against New Kent County, Va., the Su­
preme Court ruled unanimously that: 

In desegregating a dual system, a plan 
utilizing freedom of choice Is not an end in 
itself .... The burden on a school board 
today Is to come forward with a plan that 
promises realistically to work, and prom­
ises to work realistically now. . . . It Is In­
cumbent upon the school board to establish 
that Its proposed plan promises meaning­
ful and Immediate progress toward dises­
tablishing state-imposed segregation. 

The Court on this occasion quoted 
from the opinion of Judge Sobeloff in 
the case of Bowman against County 
School Board, as follows: 

Freedom of choice Is not a sacred talis­
man; it Is only a means to a constitution­
ally required end-the abolition of the sys­
tem of segregation and Its effects. If the 
means prove effective, It Is acceptable, but It 
It falls to undo segregation, other means 
must be used to achieve this end. 

In negotiating for compliance with 
title VI, HEW has consistently updated 
its requirements and procedures so that 
they conform to the latest court deci­
sions, Hence, he so-called guidelines, is-

sued in March of 1968, reflected the de­
cisions of lower Federal courts on the 
issue of freedom of choice plans. 

Freedom of choice plans were listed 
among other suggested methods, in the 
Department's first school dooegregation 
guidelines issued in the spring of 1965. 
Since the early years HEW, in line with 
court decisions, has reaflirmed the valid­
ity of such plans-provided that in each 
particular school district the plan 
achieves a unitary, nonracial educational 
system. A freedom of choice plan, or any 
other plan of student assignment, is not 
of ultimate signiflcance; what is essential 
is whether the plan disestablishes the 
dual school structUTe. 

Now, the so-called Whitten amendment 
would contravene the decisions of the 
courts and the poliCies of HEW by forc­
ing the Government 00 accept all free­
dom of choice plans-regardless of 
whether such plans are effective in end­
ing discrimination. 

The effect of enacting such a provision 
at this point in history could be disas­
trous. HEW would be bound by a con­
gressional directive that contradicts the 
law of the land. School districts which 
have negotiated and implemented effec­
tive desegregation plans in good faith 
would be encouraged to go back on their 
word and resort to methods of proven 
ineffectiveness. On the other hand, 
school districts which are still in the 
negotiating stage would move to grasp 
this last legal straw and refuse to co­
operate. 

Particularly in light of the Supreme 
Court's latest order in the case of Alex­
ander against Holmes County Board of 
Education, the Whitten amendment 
strikes a devastating blow at law and 
order-that popular idiom that is other­
wise much maligned. 

In Alexander, announced on October 
29, the Court ordered that it is the obliga­
tion of "every school district to terminate 
dual school Systems at once and to op­
erate now and hereafter only unitary 
schools." The record makes clear that 
such a mandate cannot be effectuated 
under freedom of choice plans in the vast 
majority of school distriCts. 

The important point is that for the 
purpose of complying with the law, in a 
manner that is most practical and suit­
able, HEW and school districts must re­
tain flexibility. The Whitten amendment 
seeks to remove that flexibility by en­
couraging school districts to refuse to 
take reasonable and necessary measures 
in accordance with the requirements of 
the courts and of HEW, Federal district 
courts, for instance, have approved de­
segregation plans that embrace both 
busing and the abolishment of inferior 
schools. 

HEW does not require the closing of 
schools and, in fact, encourages the re­
tention of usable educational facilities. In 
some cases, it has been urged that schools 
be closed because their inferiority was 
such that under no circumstances was it 
possible to provide for quality education 
in a unitary system. However, in many 
cases, school districts have chosen to 
close usable all-Negro facilities instead 
of desegregating them, in the belief that 
white children would not attend them 
under desegregated conditions. 

In conclusion, the architects of this 
amendment have not sought to disguise 
its intent, which is to turn back the ,,1 k 
on school desegregation. It is the 
amendments proposed by the Hous t 
year, which failed to pass the Congress 
in its original, injurious state. I would 
hope that every person who is concerned 
about the course of civil rights in this 
country would oppose these provisions, 
which, if enacted, would throw the school 
desegregation program into chaos and 
confusion and cripple the enforcement 
effort. 

Mr. MATHIAS. I yield back the re­
mainder of my time. 

The PRESIDING OFFICER. All time 
has been yielded back. The question is 
on agreeing to the first Mathias amend­
ment. 

Mr. MAGNUSON. Mr. President, be­
cause it is Saturday, and many Senators 
are not quite so available in the building 
as they would be on any other weekday, 
I should like to suggest the absence of a 
quorum to let them have time to come 
00 the Chamber. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro­
ceeded to call the roll. 

Mr. MAGNUSON. Mr. President, I ask 
unanimous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. MAGNUSON. Mr. Pl'esldent, I ask 
for the yeas and nays. 

The yeas and nays were ordered. 
Mr. STENNIS. Mr. President, a parlj~ 

mentary inquiry. 
The PRESIDING OFFICER. The se 

ator will state it. 
Mr. STENNIS. Mr. President, what is 

the pending question before the Senate? 
The PRESIDING OFFICER. The pend­

ing question is on the first part of the 
Mathias amendment. 

Mr. STENNIS. Is that the amendment 
to section 408 of the bill as passed by the 
House? 

The PRESIDING OFFICER. The Sen­
ator is correct. 

Mr. STENNIS. And a vote of "aye" 
would amend that section. A vote of 
"nay" would allow it to remain as it is. 

The PRESIDING OFFICER. The 
Senator is correct. 

All time having expired, the question 
is on agreeing to the first part of the 
Mathias amendment. On this question 
the yeas and nays have been ordered, 
and the clerk will call the roll. 

The assistant legislative clerk pro­
ceeded to call the roll. 

Mr. ALLOTI' (when his name was 
called). On this vote I have a pair with 
the senior Senator from Rhode Island 
(Mr. PASTORE). If he were present and 
voting, he would vote "yea." If I were 
at liberty to vote, I would vote "nay." 
I withhold my vote. 

Mr. NELSON (when his name was 
called). On this vote I have a pair with 
the junior Senator from Louisiana 
(Mr. LONG). If he were present and 
voting, he would vote "nay." If I were at 
liberty to vote, I would vote "yea." . 
withhold my vote. 

The assistant legislative clerk con­
cluded the call of the roll. 



Feb't'uary 28, 1970 CONGRESSIONAL RECORD - SENATE 82687 
Mr. BELLMON (after having voted 

in the affirmative). On this vote I 
have a pair with the Senator from 

·th Dakota (Mr. MUNDT). If he were 
!fit and voting, he would vote "nay." 

ere at liberty to vote, I would vote 
"yea." I withdraw my vote. 

Mr. BIBLE (after having voted in 
the negative). On this vote I have a 
pair with the Senator from Indiana (Mr. 
BAYH). If he were present and voting, 
he would vote "yea." If I were at liberty 
to vote, I would vote "nay." I withdraw 
my vote. 

Mr. CANNON (after having voted in 
the negative). On this vote, I have a pair 
with the Senator from Washington (Mr. 
JACKSON) . If he were present and voting, 
he would vote "yea"; if I were at liberty 
to vote, I would vote "nay." I withdraw 
my vote. 

Mr. FULBRIGHT (after having voted 
in the negative). On this vote, I have a 
pair with the Senator from Iowa (Mr. 
HUGHES). If he were present and voting, 
he would vote "yea"; if I were at liberty 
to vote, I would vote "nay." I withdraw 
my vote. 

Mr. KENNEDY. I announce that the 
Senator from Indiana (Mr. BAYH), the 
Senator from Idaho (Mr. CHURCH), the 
Senator from Connecticut (Mr. DoDD), 
the Senator from Iowa (Mr. HUGHES), 
the Senator from Washington (Mr. JACK­
SON), the Senator from Louisiana (Mr. 
LONG), the Senator from New Mexico 
(Mr. MONTOYA), the Senator from Utah 
(Mr. Moss), the Senator from Rhode Is­
land (Mr. PASTORE), and the Senator 
from Texas (Mr. YARBOROUGH) are neces-

llyabsent. 
further announce that the Senator 

om Alaska (Mr. GRAVEL) is absent on 
..,.Jl.cial business. 

I further announce that, if present and 
voting, the Senator from Alaska (Mr. 
GRAVEL) would vote "yea." 

Mr. GRIFFIN. I announce that the 
Senator from Kentucky (Mr. COOK), the 
Senators from Arizona (Mr. FANNIN and 
Mr. GOLDWATER), the Senator from Ore­
gon (Mr. PACKWOOD), the Senators from 
Illinois (Mr. PERCY and Mr. SMITH), 
and the Senator from Alaska (Mr. 
STEVENS) , are necessarily absent. 

The Senator from South Dakota (Mr. 
MUNDT) is absent because of illness. 

The Senator from Ohio (Mr. SAXBE) 
is absent on official business. 

If present and voting the Senator from 
Dlinois (Mr. PERCY) would vote "yea." 

The pair of the Senator from South 
Dakota (Mr. MUNDT) has been previously 
announced. 

On this vote, the Senator from Ken­
tucky (Mr. COOK) is paired with the Sen­
ator from Dlinois (Mr. SMITH). If present 
and voting, the Senator from Kentucky 
would vote "yea" and the Senator from 
Dlinois would vote "nay." 

The result was announced-yeas 42, 
nays 32, as follows: 

Aiken 
Anderson 
Boggs 

ke 
,~ ck 

Cooper 
Cranston 

[No. 71 Leg.] 
YEA8-42 

Dom1n1ck 
Eagleton 
Fong 
Goodell 
Griflin 
Harris 
Hart 
Hartke 

Hatfield 
Inouye 
Javits 
Kennedy 
Magnuson 
Mansfield 
Mathias 
McCarthy 

McGee 
McGovern 
McIntyre 
Metcalf 
Mondale 
Muskle 

Pearson 
Pell 
Prouty 
Proxmire 
Randolph 
Rlblcoff 

NAY8-32 
Allen Gore 
Baker Gurney 
Bennett Hansen 
Byrd, Va. Holland 
Byrd, W. Va . Hollings 
Cotton Hruska 
CUrtis Jordan, N.C. 
Dole Jordan, Idaho 
Eastland McClellan 
Ellender Miller 
Ervin Murphy 

Schweiker 
Scott 
Symington 
Tydings 
Williams. N.J. 
Young, Ohio 

Russell 
Smith, Maine 
Sparkman 
Spong 
Stennis 
Talmadge 
Thurmond 
Tower 
Williams, Del. 
Young, N. Dak. 

PRESENT AND GIVING LIVE PAIRS, AS 
P~OUSLY RECORDE~ 

Allott, against. 
Bellman, for. 
Bible, against. 
Cannon, against. 
Fulbright, against. 
Nelson, for . 

NOT VOTING-20 
Bayh Hughes 
Church Jackson 
Cook Long 
Dodd Montoya 
Fannin Moss 
Goldwater Mundt 
Gravel Packwood 

Pastore 
Percy 
Saxbe 
Smith,m. 
Stevens 
Yarborough 

So, the first Mathias amendment, on 
page 60, line 16, was agreed to. 

Mr. MATHIAS. Mr. President, I move 
to reconsider the vote by which the 
amendment was 'agreed to. 

Mr. SCOTT. I move to lay that motion 
on that table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. The ques­
tion is now on the second Mathias 
amendment. Who yields time? 

Mr. MAGNUSON. Mr. President, for 
the information of Senators, as I un­
derstand it, the second amendment of 
the Senator from Maryland is to add the 
same words to section 409. Is that cor­
rect? 

Mr. MATIDAS. That is correct. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. MATHIAS. Mr. President, I yield 

myself 2 minutes. 
Mr. STENNIS. Mr. President, may we 

have order, so that we may hear the Sen­
ator explain his amendment. 

The PRESIDING OFFICER. The Sen­
ate will be in order. The Senator from 
Maryland is recognized for 2 minutes. 

Mr. MATHIAS. Mr. President, as the 
Senator from Washington has already 
explained the purpose of the amendment 
is to add 'the same words to section 409 
as have just been added by the Senate 
to section 408. The words are "Except as 
required by the Constitution,". 

Mr. President, this, of course, is a sec­
tion which differs from the preceding 
section in that it does not refer to the 
choice of parents, but includes the same 
inventory of educational tools, and re­
lates them to a condition precedent to 
obtaining Federal funds otherwise avail­
able. With that exception I would say 
that the arguments that will be made on 
both sides wUl be very nearly identical 
to those made with respect to section 408. 

I think if we attempted to debate this 
amendment in any lengthy manner we 
would be just plOwing over the ground 

plowed over yesterday and today. I simply 
would like to say that again the adminis­
tration, the President, and the Secre­
tary of Health, Education, and Welfare 
have requested this amendment. They 
want it. I hope the Senate will support 
it. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. SCO'IT. Mr. President, will the 
Senator yield me 2 minutes? 

Mr. MATHIAS. Mr. President, I yield 
5 minutes to the Senator from Pennsyl­
vania. 

Mr. SCOTT. Two minutes are enough. 
Mr. President, I think the issue is the 

same as before. The votes are running 
about the same as they did in December, 
on an average 4-to-3 ratio. I think we 
are all pretty sophisticated people 
around here, and I think we realize that 
very few of us are changing votes. There­
fore, I rise only to say that I support the 
amendment. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. STENNIS. Mr. President, I yield 
myself 10 minutes, and, of course, I will 
yield to any Senator who may wish some 
time. 

I believe we can get to this issue 
quickly. There is a difference, however. 
There is a distinct and substantial dif­
ference between this amendment and 
the other one, and page 60 <Y! the bill 
we have before us reflects this amend­
ment. 

The primary point I want to make­
and there is no argument about this­
is that this is a limitation on funds con­
cerning the requirement of busing. That 
is a big part of the amendment. It does 
not have as far-reaching an element of 
so-called freedom of choice or 9Inything 
of that kind which was contained in the 
amendment we just voted on. 

I say to senators who are interested 
and concerned and have felt the effects 
of the extensive requirement as to bus­
ing, this is the amendment you are 
vitally interested in, I believe. It does not 
involve any kind of court order. In my 
humble opinion, it does not touch top, 
side, or bottom any kind of court order 
or any restriction in the carrying out 
of any court order. 

The limitations, as I understand it, on 
HEW is solely on the point of getting 
Federal funds. That is all. It is merely 
a limitation on an appropriation bill. It 
has absolutely nothing to do with the 
14th amendment. It has nothing to do 
with any Supreme Court decision in the 
field of integration. I respectfully say it 
is a field in which I do not believe the 
Court has any jurisdiction, because Con­
gress has the sole power to appropriate 
money, and under such conditions and 
limitations as the Congress may see fit. 
So it originates in the legislative branch 
of the Government. It ends in the legis­
lative branch of the Government, except 
for the question of the President's signa­
ture. This language, clearly a limitation, 
is unmistakable as to what it means. It 
will continue in effect for only 4 months. 

Mr. President, I believe I am entitled 
to an opinion on this, because I have 
been involved in this subject not for 
months, but for years. The provision will 
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not help or hinder HEW one iota, because 
of that short period, but it is a stop, look, 
and listen caution sign to HEW. The 
appropriation does not knock out any 
district in dealing with the money. It 
just puts a limitation on the adminIs­
tration of the funds. The provision will 
not bar the Court or be fatal to HEW. 
It will give an unmistakable sign-a red 
light-with respect to busing, and if 
Senators are interested in that question 
in their area, this is the way to do it. 

I believe if this amendment were really 
understood and digested in this body, it 
would sweep through here like a forest 
fire. I mean Senators have gotten close 
enough to this problem, their constitu­
ents have, the parents have, the children 
have, to know that something must be 
done. So let us put up a caution light, a 
red light, for 4 short months. We are not 
going to hurt HEW. We will then have 
a chance to have a new start. 

Mr. COOPER. Mr. President, will the 
Senator yield for a question? 

Mr. STENNIS. I yield. 
Mr. COOPER. I always respect the 

Senator's views, but the Senator empha­
sized that section 409 has no meaning 
or objective except with respect to bus­
ing of students. I notice the language on 
lines 24 and 25 of page 60: 

The abolishment of any school or the as­
Signment ot students to a particular school. 

I know the Senator is making his point. 
A great many people are interested in 
the question of busing. 

Mr. STENNIS. Yes. 
Mr. COOPER. The Senator knows 

courts have ruled against the abolition of 
schools to maintain segregation, and the 
Supreme Court has ruled on that ques­
tion. Of course, assignment of pupils 
could be a freedom of choice. I am not 
interpreting the Senator's amendment, 
but he made the statement that it was 
concerned only with busing. But the 
abolishment of any school is involved in 
that language. 

Mr. STENNIS. Mr. President, that is 
my bellef about this amendment, and I 
emphasize that this matter is so tempo­
rary that there is not going to be any 
real harm done, and I believe good will 
come out of it. 

Mr. President, I believe no other Sen­
ator wishes to speak. We feel this matter 
has been fully debated already, because 
the other amendment was really broader 
than this. 

Mr. MATHIAS. Mr. President, I yield 
back my time. 

Mr. STENNIS. Mr. President, I yield 
back my time. 

Mr. MAGNUSON. Mr. President, I ask 
for the yeas and nays. 

The yeas and nays were ordered. 
Mr. STENNIS. Mr. President, would 

the Chair state the parliamentary situ­
ation about the amendment? 

The PRESIDING OFFICER. The 
question is on agreeing to the second 
Mathias amendment, which would add 
additional language to section 409. A 
"yea" vote is a vote to support the Ma­
thias amendment. A "nay" vote is a vote 
to oppose the Mathias amendment. 

The yeas and nays have been ordered. 
and the clerk will call the roll. 

The assistant legislative clerk called 
the roll. 

Mr. NELSON. On this vote I have a 
Uve pair with the Senator from Lou­
isiana (Mr. LoNG). If he were present, 
he would vote "nay," If I were at Uberty 
to vote, I would vote "yea." I therefore 
withhold my vote. 

Mr. ALLOTT (after having voted in 
the negative). On this vote I have a live 
pair with the Senator from Rhode Is­
land (Mr. PASTORE). If he were present, 
he would vote "yea." I have already voted 
"nay." I withdraw my vote. 

Mr. MANSFIELD. On this vote I have 
a pair with the Senator from Washing­
ton (Mr. JACKSON). If he were present, 
he would vote in the affirmative. I have 
already voted in the affirmative. I with­
draw my vote. 

Mr. FULBRIGHT. On this vote I have 
a live pair with the Senator from Iowa 
(Mr. HUGHES). If he were present, he 
would vote "yea." I have already voted 
"nay," I withdraw my vote. 

Mr. KENNEDY. I annOW1ce that the 
Senator from Indiana (Mr. BAYH), the 
Senator from Idaho (Mr. CHURCH), the 
Senator from Connecticut (Mr. DODD), 
the Senator from Iowa (Mr. HUGHES), 
the Senator from Washington (Mr. JACK­
SON), the Senator from Louisiana (Mr. 
LoNG), the Senator from New Mexico 
(Mr. MONTOYA), the Senator from Utah 
(Mr. Moss), the Senator from Rhode 
Island (Mr. PASTORE), the Senator from 
Maryland (Mr. TYDINGS), the Senator 
from Texas (Mr. YARBOROUGH), are nec­
essarily absent. 

I further announce that the Senator 
from Alaska (Mr. GRAVEL) is absent on 
official business. 

I further annOW1ce that, if present and 
voting, the Senator from Alaska (Mr. 
GRAVEL), the Senator from Maryland 
(Mr. TYDINGs), and the Senator from 
Indiana (Mr. BAYH) would each vote 
"yea/' 

Mr. GRIFFIN. I annOW1ce that the 
Senator from Kentucky (Mr. COOK), the 
Senators from Arizona (Mr. FANNIN and 
Mr. GoLDWATER), the Senator from Ore­
gon (Mr. PACKWOOD), the Senators from 
nIinois (Mr. PERCY and Mr. SMITH), and 
the Senator from Alaska (Mr. STEVENS) 
are necessaIily absent. 

The Senator from South Dakota (Mr. 
MUNDT) is absent because of illness. 

The Senator from Ohio (Mr. SAXBE) 
is absent on official business. 

On this vote, the Senator from Ken­
tucky (Mr. COOK) is paired with the 
Senator from Illinois (Mr. SMITH). If 
present and voting, the Senator from 
Kentucky would vote "yea" and the Sen­
ator from Dlinois would vote "nay," 

On this vote, the Senator from lllinois 
(Mr. PERCY) is paired with the Senator 
from South Dakota (Mr. MUNDT). If 
present and voting, the Senator from ll­
linois would vote "yea" and the Senator 
from South Dakota would vote "nay," 

The result was announced-yeas 41, 
nays 34, as follows: 

Aiken 
Anderson 
Bellmon 
Boggs 

(No. 72 Leg.] 

YEAS-41 
Brooke 
Burdick 
Case 
Cooper 

Cranston 
Dole 
Doml.n1ck 
Eagleton 

Fong 
Goodell 
Grltl!n 
Harris 
Hart 
Hartke 
Hatfield 
Inouye 
Javlts 
Kennedy 

Magnuson 
Mathias 
McCarthy 
McGee 
McGovern 
McIntyre 
Metcalf 
Mondale 
Muskle 
Pearson 

NAYS-34 
Allen Gore 
Baker Gurney 
Bennett Hansen 
Bible Holland 
Byrd, Va. Hollings 
Byrd, W. Va. Hruska 
cannon Jordan, N.C. 
Cotton Jordan, Idaho 
Curtis McClellan 
Eastland Miller 
Ellender Murphy 
Ervin Randolph 

Pell 
Prouty 
Proxmire 
R1blcof[ 
Schweiker 
Scott 
Symlngto 
Wlll1ams, N.J. 
Young, Ohio 

Russell 
Smith, Maine 
Sparkman 
Spong 
Stennis 
Talmadge 
Thurmond 
Tower 
Williams, Del. 
Young, N. Dak. 

PRESENT AND GIVING LIVE PAIRS, AS 
PREVIOUSLY RECORDE~ 

Allott, against. 
Fulbright, against. 
Nelson, tor. 

NOT VOTING-22 
Bayh 
Church 
Cook 
Dodd 
Fannin 
Goldwater 
Gravel 
Hughes 

Jackson 
Long 
Mansfield 
Montoya 
Moss 
Mundt 
Packwood 
Pastore 

Percy 
Saxbe 
Smith, Dl. 
Stevens 
Tydings 
Yarborough 

So the second Mathias amendment, on 
page 60, line 22, was agreed to. 

Mr. MATHIAS. I move to reconsider 
the vote by which the amendment was 
agreed to. 

Mr. SCO'IT. I move to lay that motion 
on the table. 

The motion to lay on the table was 
agreed to. 

Mr. SCO'IT. Mr. President, I call 
my amendment to section 410 of the B 
and ask that the clerk report it. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The assistant legislative clerk read the 
amendment, as follows: 

On page 61, after Une 2, strike out: 
"SEC. 410. No part ot the funds contained 

In this Act sha.ll be used to provide, formu­
late, carry out, or Implement, any plan which 
would deny to any student, because of his or 
her race or color, the right or privilege of at­
tending any public school ot his or her choice 
as selected by his or her parent or guardian." 

Mr. MAGNUSON. Mr. President, will 
the Senator yield? 

Mr. SCO'IT. I am glad to yield to the 
distinguished Senator from Washington. 

Mr. MAGNUSON. For the benefit of 
the Senate, I will ask the f:?enator a ques­
tion. This amendment is to strike out the 
so-called Jonas amendment? 

Mr. SCO'IT. That is correct. 
Mr. MAGNUSON. Which is section 410, 

on page 61 of the bill. 
Mr. SCO'IT. That is correct. Line 3. 
Mr. MAGNUSON. To vote it up or 

down. 
Mr. SCO'IT. To vote it up or dOwn, 

assuming that there is no contrary mo­
tion. 

Mr. STENNIS. Mr. President, will the 
Senator yield to me for a statement? 

Mr. SCO'IT. I yield. 
Mr. STENNIS. Mr. President, I am 

opposed to the amendment offered,. -
the Senator from PennsylvanIa, <I" 

various reasons. The contents of t:-hi'~s--a 
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amendment in many ways are similar 
to the other two amendments. 

I want to yield to the distinguished 
S ~~r from North Carolina the time 
t is allotted to the opposition, and I 
may want some of that time for my own 
use. 

I thank the Senator for yielding to me. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. SCOIT. I yield myself 10 minutes. 
Mr. President, may we have order? 
The PRESIDING OFFICER. The 

Senate will be in order. Senators will 
please take their seats, so that we may 
hear the Senator from Pennsylvania. 

Mr. SCOIT. Mr. President, section 
410 would work the same mischief as 
the original Whitten amendments-ex­
cept for the additional fact that its im­
plications for local educational policy 
are far more serious. 

In essence, the purpose of this pro­
vision is to establish under Federal law 
a universal right to freedom of choice. 

We must ask ourselves, in this regard, 
whether it is the proper function of Con­
gress to place restrictions on local school 
boards and determine the manner by 
which they shall assign students. The 
effect of enacting section 410 would be to 
preempt the traditional authority of 
State governments and of local school 
authorities to establish educational 
policy. 

Section 410 would sanction so-called 
"freedom-of-choice" desegration plans, 
even though such plans may not meet 
the requirements of title VI of the Civil 
'Pi~hts Act of 1964 or the mandate of the 

Ireme Court. 
s indicated during the debate, the 

Supreme Court ruled, almost 2 years 
ago, that freedom-of-choice plans may 
not be constitutionally permissible. The 
test as to whether such a desegregation 
plan is or is not acceptable lies in the 
extent of desegregation accomplished in 
each and every case. Section 410 con­
travenes this crucial decision and would 
legalize freedom of choice in all school 
districts for the purpose of compliance 
with title VI. 

In substance, section 410 would raise 
the specter of two contradictory stand­
ards of school desegregation. We have 
already heard much in this body about 
double standards, real or imagined. The 
Senate should know that the enactment 
of section 410 would impose upon all 
school districts conflicting standards­
one applied by the courts and presum­
ably the Justice Department, and the 
other applied by HEW. 

I should like to repeat that. If this sec­
tion is enacted, two sets of standards 
would have to be administered, each op­
posite to the other, and one would have 
to be administered by the Department 
of Justice and the other by HEW. 

School districts intent upon cooper­
ating with Federal officials in eliminat­
ing discrimination already face a difficult 
and demanding task. To place upon them 
the added burden of confusion imposed 
under section 410 is to make the job 
1early impossible. 

Mr. President, It is clear that, unlike 
secticms 408 and 409, section 410 extends 
the privilege of so-called freedom of 

choice directly to parents. The provi­
sion thus circumvents the traditional 
power and jurisdiction of school districts. 

In addition, it appears that section 410 
would mandate the termination of Fed­
eral aid to any school district which im­
plemented a plan that in any way denied 
to students and parents their freedom of 
choice. School districts are thus forced 
to make a painful and awkward decision: 
abide by the Federal nondiscrimination 
provisions against freedom of choice and 
you lose Federal funds; adopt freedom 
of choice in accordance with section 410, 
and invite court litigation which will in­
evitably require the implementation of 
something other than freedom of choice. 
So in one way you lose the funds and in 
the other way you lose what is allegedly 
sought in this section. Either way, the 
sponsors of the amendment lose some­
thing of value to their concept as well 
as to that of those who would strike. 

Federal courts have been ordering de­
segregllltion which goes considerably be­
yond the limitations of mere freedom of 
choice. Section 410 would encourage 
school districts to defy the orders of the 
courts. Indeed, it appears that unless 
they did so, they would lose Federal edu­
cation funds in accordance with section 
410 , which requires freedom of choice 
and nothing else. 

Contemplate that for a moment. This 
section, as now written, says, in effect, 
to the school districts: "Defy the courts 
and lose the money. Unless you do so, 
you are going to lose the funds, because 
you are asking for freedom of choice and 
nothing else in the very complicated field 
of administration of the whole pro­
gram." 

Mr. President, I believe that Congress 
must attempt to provide every possible 
assistance to local school officials to en­
able them to work toward compliance 
with the law. 

Section 410 attempts to escape this 
joint responsibility of Federal and local 
authorities. Instead of seeking to help 
school districts meet the requirements of 
the law, section 410 would place school 
districts in a wholly untenable situation. 
The provision's effect would be to force 
school districts into the arms of the 
courts, if they chose to follow the decep­
tive escape route designed in section 410. 
And, ironically, it is precisely the Fed­
eral courts which are demanding total 
desegregation now-to the abhorrence of 
those who support section 410. 

Mr. President, I urge the adoption of 
the pending amendment, so as to pre­
clude the chaos and confusion which 
would inevitably ensue if section 410 is 
retained in the bill. School districts de­
serve honest and forthright answers 
from the Congress as to their responsi­
bilities under Federal law. Section 410 
would lead us in the wrong direction. 

The Secretary of HEW says in his let­
ter to the chairman of the subcommittee 
on February 20, with reference to sec­
tion 410 : 

Insofar as the new section 410 of the bill 
is concerned, it is my belief that it m ay well 
have been born out of misunderstanding on 
the part of the House concerning the role 
and activities of the Office for Civil Rights 
of this Department. 

Mr. President, I would like to make 
that point very clear because I think 
there is real misapprehension on the so­
called Jones amendment. 

I continue reading: 
Let me say that it is not the role of the 

Office for Civil Rights to Interpret the Con­
stitution and the law. That is the responsi­
b!l!ty of the courts. Once the courts have 
acted, it is the responsib!l!ty of this De­
partment to extend a helping hand to school 
districts in their elforts to comply with court 
decisions. Because the courts have already, 
in many instances, decreed that "freedom of 
choice plans" that result in discrimination 
are illegal, all that section 410 can do Is 
prevent this Department from working with 
and helping local school districts who are 
trying to comply with such court orders. Be­
cause section 410 does not appear to be con­
sistent with actions of the courts, it could 
only produce an administrative nightmare 
for our Department. If we are to avoid the 
administrative chaos that this section would 
produce at all levels, section 410 should be 
delected from the bill. 

Mr. President, this is even more serious 
than the other two amendments. 

Mr. MAGNUSON. Mr. President, will 
the Senator from Pennsylvania yield? 

Mr. SCOTT. I yield. 
Mr. MAGNUSON. Will the Senator put 

that entire letter from the Secretary in 
the RECORD? It covers many points in the 
whole bill and is the latest word from 
HEW. I neglected to put it in the RECORD 
before. 

Mr. SCOIT. Yes. 
Mr. President, I ask unanimous con­

sent to have the letter printed in the 
RECORD. 

There being no objection, the letter was 
ordered to be printed in the RECORD, as 
follows: 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE, 

February 20, 1970. 
Hon. WARREN G. MAGNUSON, 
Chairman, Subcommittee on Departments Of 

Labor and Health, Education, and Wel­
tare and Related Agencies, Committee 
on Appropriations, U.S. Senate, Washing­
tan, D.C. 

DEAR SENATOR MAGNUSON: This letter con­
tains our oomments and recommendations 
on H.R. 15931, as passed by the House of 
Representatives yesterday, February 19. 

statements are enclosed which describe 
the effect of the House action on H.R. 15931 
wherever this action dllfers from either the 
President's budget, as amended, or from 
H.R. 13111 as passed by the Senate on Jan­
uary 26. I am also enclosing a listing of aJI 
the amendments which this Department rec­
ommends to H.R. 15931 as passed by the 
House. otherwise, I would like to confine the 
contents of this letter to the implicatiOns 
of the House action in light of the Presi­
dent's veto of H.R. 13111. 

Let me express my judgment that the ac­
tion of the House does not adequately re­
spond to the objections that the Presiderut 
made to H.R. 13111 and that served as the 
basis for his veto. When examined in these 
terms, it Is clear that the bill continues to 
carry the same excesses and faults that 
caused the President to veto this Important 
and vital measure in the first place. Specifi­
cally, comparing the blll with each of the 
reasons cited by the President in his veto 
message, I find that It would-

1. stlll add almost $900 mlllion to the 
President's original budget for the Depart­
ment of Health, Education, and Welfare and 
thereby continue the inflationary charac­
teristics of the vetoed bUI. 
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2. st1ll be the all-time high f<>r increases 
over any President's budget for HEW-bar 
none. No previous Congress has ever added 
so much to the HEW appropriation for any 
year. 

3. st1ll constitute by far the largest in­
crease over the President's budget for any 
1970 appropriation bill passed by the 91st 
Congress. 

4. Continue to impose on the President 
large increases in mandatory formula grants 
programs over which the President can exer­
cise little or no control in his management 
of the overall Federal budget. The bill as 
passed by the House carries more than $848 
million in increases for mandatory formula 
grants without one single word of language 
or other authority that would give the Presi­
dent discretion over how and when these 
increases might be spent. 

5. Still add large sums for what, in my 
opinion, are marginal or misdirected pro­
grams which need to be reevaluated or over­
hauled-not expanded. Many of these funds 
are for activities which could well be deferred 
until such evaluations and reforms are com­
pleted-or until infiation is checked. 

6. St!ll add large sums that cannot be 
spent etrecti vely so late in the fiscal year. 

7. Continue to ignore the President's re­
quests for new approaches and new initia­
tives for the future. 

THE BILL CONTINUES TO BE INFLATIONARY 

In his veto message, the President cited 
infiation as his first reason for veto. In his 
message, he said: "These increases are exces­
sive In a period of serious infiationary pres­
sure. We must draw the line and stick to it 
if we are to stab!Jize the economy." That 
statement was made about an increase in 
his original budget that added up to more 
than $1.2 b!l1ion. We contend that by drop­
ping only $364 mimon, the House bill does 
not go far enough to meet the President's 
objection and in no way represents a "holding 
of the line." 

Any b!l1 that adds almost $900 mi1l!on 
($896 mimon to be exact) to the original 
budget request must be viewed as excessive 
during this critical time in the President's 
fight against infiation. 
THE Bn.L TIES THE HANDS OF THE PRESIDENT BY 

INCREASING AMOUNTS FOR MANDATORY FOR­

MULA GRANTS 

In my Dpinion, this stands as the most 
grievous defect in the House bill. Despite the 
President's suggestion that this problem 
could be solved through the use of appro­
priation language giving him discretionary 
authority over such formula grants, the bill, 
as I said above, continues to force upon the 
President over $848 mimon In increases for 
mandatory formula grants. If he Is to limit 
overall Federal spending, he must make off­
setting reductions in other programs. With 
only 4Y2 months remaining, this places the 
President in an absolutely untenable posi­
tion. Too much of the Federal budget Is 
already committed to make such a large otrset 
so late in the year. 

This factor alone would make It impossible 
for me to recommend to the President that 
he a.ocept the bl11 in its presenJt form. 
THE BILL STILL CARI!lES TOO MUCH MONEY TO 

BE SPENT TOO LATE IN THE FISCAL YEAR 

The President has already called our at­
tention to what has been a traditional con­
cern of the Congress, namely, that money 
not be approprdated 00 Ja.te in the fiscal year 
as to inviJte hasty and unwise expenditures. 
How orten has the Congress dh.a.llenged June 
buying by the Executive Branch? How often 
has the Congress cut IJUpplemental appro­
priations because the money would oome too 
late to be spent wisely? Yet, in this b!l1, the 
House seems to have turned its back on 
sound Congressiona.l tradition. Unless the 
Senate reverses the House action, the Presi-

dent WQUld stand alone as the only one who 
seems to advocate this kind or judgme:rut. We 
have already lost almost a month since the 
Sen.8lte passed the 11161; b1ll. Th1s, oombined 
With the continued rise in tnfiation, makes 
it all the more important tha.t we pare down 
those portions of the b1ll that would result 
in end-of-year spending. 
THE Bn.L CONTINUES TO ADD MONEY FOR MAR­

GINAL PROGRAMS WHn.E IGNORING THE PRESI­

DENT'S PRIORITIES 

In his February 2 letter to the Speaker 
of the H<>use, enclosed, the President pro­
posed a compromise which would add $449.1 
ml1Jion to his original budget for HEW. With­
in this compromise were several programs for 
which the President expressed a willingness 
to accept Congressional increases in their 
entirety. In other instances, he proposed to 
meet the Congress part way. Proposals falling 
in this category had been weighed carefully 
for their merit and priority, for their in­
fiatlonary impact, and in tenns or whether 
additional money could be wisely spent be­
tween now and June 30. Except for H1ll­
Burton hospital construotlon, where the 
House bill comes close to adopting the Presi­
dent's February 2 alternatives, the action of 
the House brushes aside the President's 
compromise funding levels. The b11l 
continues to carry large suxns for school 
equipment, llbrary books, and other defer­
rable purchases, while at the same time Ig­
rum.ng completely the President's request for 
reinstatement of two new initiatives-his re­
quest for funds to launch an experimental 
school program and enlarge the dropout pre­
vention program. 

RECOMMENDATION FOR SENATE ACTION 

As I have already sald, taken in its present 
fol'!Ill, I would have no choice but to recom­
mend to the President that he veto HR. 
15931. Thus, I see the Senate is playing a 
vital role in avoiding another Impasse. I 
hope that the Senate will be able to help 
the President reach his objective. I urge the 
Senate to take appropriate action to reduce 
the overall level of appropriations for this 
Department as proposed in H.R. 15931. 

Based on statements by the President in 
his veto message, and based on the proposals 
that he made to the Congress in hlIs letter of 
February 2 to the Speaker of the House, it is 
quite clear that the President desires to find 
an accommodation. There are two ap­
proaches open to the Senate, either of which 
I am confident, would be acceptable to the 
President. These are: 

1. Modify H.R. 15931 so that it would re­
fiect the proposals made by the President in 
his letter to the Speaker of February 2. In 
his letter, the President proposed amend­
ments which provided increases over his 
original buget totaling $449 million. The 
President's proposals would result in a 1970 
budget that totals $16,790,705,000. This 
would provide a total budget for this De­
partment that is almost 10 percent higher 
than that approve by the Congress for 1969. 
The Increases proposed by the President over 
the vetoed 1970 appropriation b!ll are as 
follows: 

$238 mlmon for Impacted area aid 
$70 mimon for basic grants for vocational 

education 
$25 mill10n for grants for education of the 

disadvantage under Title I of the Elementary 
!lind Secondary Education Act. 

$40 mllllon in additional funds for supple­
mentary education services and other forms 
of support to elementary and secondary ed­
ucation 

$10 mill10n for public library services 
$6 mlll10n for education of the handi­
$8.8 mllllon for education professions de-

velopxnent 
$29.7 mill10n for the National Institutes 01 

HeaLth 

$10 mill1<>n to accelerate the rubella vac­
cination program 

$7 mllllon to intensify /l.ir pollution re­
search etrorts 

$4 million for treatment of alcoholisl 
The listing of amendments enclosed d 

bring the b!ll into full agreement With the 
President's February 2 alternative. 

2. The second course open to the Senate 
which would clearly, In my view, satisfy the 
President would be to include language In 
the b!ll giving the President discretionary 
authority over the so-called mandatory 
formula grants which make up such a large 
share of the b1ll. As the matter stands, the 
bill calls for almost $4,3 bllllon in mandatory 
formula grants. 

Our enclosed list of recommended amend­
ments Includes a general provision which 
would, if adopted, resolve the issue. 

In other words, the simple action of in­
cluding this one piece of la.nguage in the 
blll could make It pOSSIble for the President 
t<> accept the blll. I would like to emphasize 
that should this course be adopted by the 
Congress, the President and this Department 
are committed to the obligation or all funds, 
including the so-called mandatory formula 
grants, to at least the levels Indicated in the 
President's February 2 budget amendments. 
This, or course, Includes impacted area ald. 

As I have already aald, this might well 
prove to be the quickest and simplest way to 
solve our problem. As I understand it, al­
though a simllar provision included in the 
House Committee b!l1 was deleted on a "point 
of order" on the floor of the House, should 
such a provision be later adopted by the 
Senate and agreed to by House-Senate Con­
ferees, the House rule would not permit its 
deletion a second time on a "point of or­
der." In other words, If the Senate were to 
adopt this language, It seexns to me that its 
chances for final approval by the Congress 
as a whole would be quite good. 

GENERAL PROVISIONS IN H.R. 15931 

There are three general provisions ca 
in the House blll which are or concern to 
this Department--sections 408, 409, and 410. 

As you know, sections 408 and 409 are 
identical with provisions contained in H.R. 
13111, as originally passed by the House. I 
would recommend that the Senate foll<>w ex­
actly the same course of action it followed in 
dealing with these provisions in H.R. 13111. 

Insofar as the new section 410 or the b!Jl 
is concerned, It is my bellef that it may well 
have been born out of misunderstanding on 
the part of the House concerning the role 
and activities of the Otfice for Olvil Rights 
of this Department. Let me say that it is 
not the role of the Office for Olvll Rights to 
interpret the Constitution and the law. That 
is the responsiblllty of the courts. Once the 
courts have acted, it is the responsibl11ty of 
this Department to extend a helping hand to 
school districts in their etrorts to comply 
with court decis1ons. Because the courts' have 
already, in many instances, decreed that 
"freedom or choice plans" that result in dis­
cr!rn1natlon are 111egal, all that section 410 
can do is prevent this Department from 
working with and helping local school dis­
tricts who are trying to comply with such 
court orders. Because section 410 does not 
appear to be consistent with actions of the 
courts, it could oniy produce an administra­
tive nightmare tor our Department. If we are 
to avoid the administrative chaos that this 
section would produce at all levels, section 
410 should be deleted from the bill. 

CONCLUSION 

I believe, Mr. Chairman, that you are as 
ruudOUB as we are to complete action on this 
appropriation btll. I respectfully request 

-that the Senate modify the House b11l 11010 
either of the two lines suggested above. 
Department stands ready to supJXlrt a 
help you to this end in every way possible. 
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