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substantial portion of the economic back­
bone of our fishing industry, particularly 
along the East Coast, in New England, 
and in the Pacific Northwest, including, 
of course, Alaska, may become extinct. 
For this reason, international fisheries 
conventions have sought to limit and 
control these high seas fishing activities. 
Several signatory nations to ICNAF, most 
principally Denmark, have failed to agree 
to aJl the prOvisions protecting Atlantic 
salmon. AlIthough they have agreed in 
the future to limit catch levels to ap­
proximately the 1969 level, this is nothing 
but a smoke screen which permits Den­
mark to continue fishing at an already 
dangerously high level. This life cycle of 
the Atlantic salmon is approximately 6 
to 7 years. Therefore, the full impac~ of 
such exploitation will not be felt until 
1975. At that time, it will be too late to 
save the fish and our fishing industries. 

Such conventions, if ,they have no 
teeth, also work to disadvantage of those 
nations which agree to abide by them. 
These nations are put at an economic dis­
advantage and can only sit by and help­
lessly watch while other nations which 
have not signed continue ·to reap vast 
harvests completely unchecked. 

It is apparent how vast the economic 
effect of such indiscriminate fishing prac­
tices is when the number of people em­
ployed not only as fishermen, but alro in 
subSidiary industries throughout the 
coastal areas of ·this country and others 
is considered. And, as one witness before 
our committee pointed out, 

All this Is being caused by a Danish high 
seas salmon fleet of Glbout ten ' trollers 
manned by less thnn 100 fishermen! And the 
la.nded value of 'the salmon ' Is worth only 
about several million dollars. 

To many expert SPOrts fishermen, the 
salmon is the finest sports fish in the 
world. Unfortunately it is as good on the 
dinner table as it is on the end of the line. 
And therein lies the tragedy. 

This bill is not limited to one species of 
fish or marine mammals. It applies equal­
ly to fishery conservation programs in all 
~re~ of the world to which this country 
IS a sIgnatory party. It will, therefore, also 
put needed teeth into our Pacific fishing 
conventions, which are so vital to the 
fishing industry in my part of the coun­
try. 

I therefore urge th~ passage of this 
legislation. 

The PRESIDENT pro tempore. The 
bill is open to amendment. If there be no 
~endment to be proposed, the question 
15 on third reading. 

The bill was ordered to a third read­
ing' was read the third time, and passed. 

Mr. STEVENS. Mr. President, I move 
that the consideration of S. 2191 be in­
definitely postponed./ 

The PRESIDENT pro tempore. With­
out objection, the bill will be indefinitely 
postponed. 

QUORUM CALL 

Mr. BYRD of West Virginia. Mr. Presi­
dent, I suggest the absence of a quorum. 

The PRESIDENT pro tempore. The 
clerk will call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 

Mr. BYRD of West Virginia. Mr. Pres-

ident, I ask unanimous consent that the 
order for the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
GRIFFIN). Without objection, it is so or­
dered. 

COMMUNICATIONS FROM EXECU­
TIVE DEPARTMENTS, ETC. 

The PRESIDENT pro tempore laid 
before the Senwte the following letters, 
which were referred as indicated: 
REPORT ON RECEIPTS AND DISBURSEMENTS TO 

APPROPRIATIONS FROM DISPOSAL OF MILI­
TARY SUPPLIES 
A letter from the AssIstant Secretary of 

Defense, transmitting. pursuant to la.w, a 
report on receipts and disbursements to 
appropriations from disposal of miUtary sup­
pUes, equlpment and m8ltertal and lumber or 
timber products, as of September 30, 1971 
(with an accompanying report); to the Com­
mittee on Armed ServIces. 

REPORT OF COMPTROLLER GENERAL 
A letter from the Comptroller General of 

the Un.l.ted States, transm1ttlng, pursuant to 
Law, a report entitled "Contract Award Pro­
cedures and Practices of the OftLce of Eco­
nomic Opportunity Need Improving", da.ted 
December 15, 1971 (wIth an accompe.nylng 
report); to the CommlJttee on Government 
OperatIons. 

PROPOSED MEDICAL DEVICE SAFETY ACT 
A letter from the Secretary of Health, 

Education, and Welfare, transmitting a draft 
of proposed legislation to protect the publlc 
health by amending the Federal Food, Drug, 
and Cosmetic Act to assure the safety and ef­
fectiveness of medical devices (with accom­
panying papers); to the Coxnmtttee on La­
bor and Publlc Welfare. 
REPORT ON SPECIAL BRIDGE REPLACEMENT 

PROGRAM 
A letter from the Secretary of Transporta­

tion, transmitting, pursuant to law, a report 
on special bridge replacement program, dated 
November 1971 (with an -accompanying re­
port); to the Committee on Publlc Works. 

REPORT~ OF COMMITTEES 

The following reports of committees 
were submitted: 

By Mr. GRIFFIN (for Mr. MkGNUSON), 
from the Committee on Commerce, without 
amendment: 

H.R. 7117. An act to amend the Fisher­
men's Protective Act of 1967 to expedite the 
reimbursement of U.S. vessel owners for 
charges pald by them for the release of ves­
sels and crews iUegally seized by foreign 
countries, to strengthen the provisions 
therein relating to the collection of clalIns 
agaInst such foreign countries for amounts 
so reimbursed and for certain other amounts 
and for other purposes (Rept. No. 92-584). ' 

INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The follOwing bills and joint resolu­
tions were introduced, read the first time 
and, by unanimous consent, the second 
time, and referred as indicated: 

By Mr. STEVENSON (for hlmself, Mr. 
BAYH, Mr. CASE, Mr. EAGLETON, Mr. 
lLuuus, Mr. HART, Mr. HUGHES, Mr. 
HuMPHREY, MT. KENNEDY, Mr. MAG­
NUSON, Mr. MCGOVERN, Mr. METcALF, 
Mr. MONDALE, Mr. PACKWOOD, Mr. 
FELL. Mr. RmlCOFF, Mr. Sco=, Mr. 
TuNNEY, and Mr. WILLIAMS) : 

S. 3025. A biU to prohlblJt records of deeds 
from giving ImpUclt recognition to racially 
restrictive covena.nts, and for other purposes. 
Referred to the Oomm.Ittee on the Judlclluy. 

By Mr. McCLELLAN (by request) : 
S. 3026. A bill to establish a fund for acti­

vating authorized agencies, and for other 
purposes. Referred to the CommlJt.tee on 
Government OperatiOns. 

By Mr. CRANSTON (for himself and 
Mr. TuNNEY): 

S.3027. A bill to designate certain lands 
In San Luis Obispo County, Callfornla, as 
wilderness. Referred to the Committee on 
Interior and Insular Affairs. 

ADDITIONAL STATEMENTS ON BILLS 
AND JOINT RESOLUTIONS . 

By Mr. STEVENSON (for himself, 
Mr. BAYH, Mr. CASE, Mr. EAGLE­
TON, Mr. HARRIS, Mr. HART, Mr. 
HUGHES, Mr. HUMPHREY, Mr. 
KENNEDY, Mr. MAGNUSON, Mr. 
MCGOVERN, Mr. METCALF, Mr. 
MONDALE, Mr. PACKWOOD, Mr. 
PELL, Mr. RIBICOFF, Mr. SCOTT, 
Mr. 'TuNNEY, and Mr. WIL­
LIAMS) : 

S. 3025. A bill to prohibit records of 
deeds from giving implicit recognition to 
.racially restrictive covenants, and for 
other purposes. Referred to the Commit­
tee on the Judiciary. 

Mr. STEVENSON. Mr. President, on 
behalf of myself and Senators BAYH, 
BROOKE, CASE, EAGLETON, HARRIS, HART, 
HUGHES, HUMPHREY, JAVITS, KENNEDY, 
MAGNUSON, MCGoVERN, METCALF, MON­
DALE, PACKWOOD, PELL, RIBICOFF, SCOTT, 
TuNNEY, and WILLIAMS, I introduce leg­
islation which will strip recially restric­
tive covenants of the aura of legitimacy 
they continue to possess because they are 
uncritically accepted for recordation by 
public officials. 

Racially restrictive covenants are relics 
of an era when whites felt no need to 
disguise their intent to deny housing op­
portunities to blacks and other minori­
ties. One such covenant, which was in­
volved in a recent lawsuit, is typical: 

No part of the land hereby conveyed shall 
ever be used, or occupied by, sold demised, 
transferred, conveyed unto, or In trust for 
leased, or rented, or given, to Negroes, or any 
person or persons of Negro blood or extrac­
tion, or to any person of the Semitic race 
blood, or origin, which racial description shali 
be deemed to Include Americans, Jews, He­
brews, Persians, and Syrians, except that; 
this paragraph shall not be held to exclude 
partial occupancy of the premises by do­
mestic servants. . . . 

Fully 23 years ago, the Supreme Court 
in the landmark case of Shelley against 
Kraemer unanimously ruled that ra­
cially restrictive covenants in real prop­
erty deeds are void and unenforceable. 
Notwithstanding this clear ruling, only 
four States have passed legislation 
which might arguably ,testrict the rec­
ordation of deeds containing restrictive 
covenants. I ask unanimous consent that 
a memorandum on this subject prepared 
by the Library of Congress, be inserted 
at this point in the RECORD. 

There being no objection, the 'memo­
randum was ordered to be printed in the 
RECORD, as follows: 

THE:"'LmRARY OF CONGRESS, 
CONGRESSIONAL RESEARCH SERVICE 

Washington, D.C., December 6 i971 
To: Hon. Adlai E. Stevenson III ' . 
From: American Law Division 
Subject: State Laws against Racially Re­

strIctive Covenants 
This Is In response to your request for a 

survey of state laws which may bar recorda­
tion of a written- Instrument relating to real 
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spending and deficit be printed at this 
point in the RECORD. 

There being no objection, the tabula­
tion was ordered to be printed in the 
RECORD, as follows: 

FISCAL TABLES- OCTOBER 1971 

TABLE I:- U.S. GOLD HOLDINGS, TOTAL RESERVE ASSETS, 
AND LIQUID LIABILITIES TO FOREIGNERS 

[Selected periods, in billions of dollars] 

Gold Total Liquid 
holdings assets liabilities 

End of World War II ••• • •• 
1957 . . ................ .. 
1970 •••.•.••••••••• •••• • 
August 1971. • ••••••••••• 

20. 1 
22.8 
10. 7 
10.1 

1 Estimated figure. 
Source : U.S. Treasury Department. 

20. 1 
24.8 
14.5 
12.1 

6.9 
15.8 
43. 3 

146.0 

TABLE 2.-DEFICITS IN FEDERAL FUNDS AND INTEREST 
ON THE NATIONAL DEBT, 1963- 72 INCLUSIVE 

[Billions of dollars] 

Debt 
Receipts Outlays Deficit (-) interest 

1963,. ••• ••• • ••• 83. 6 90. 1 -6. 5 10. 0 
1964,. •• •••••••• 87.2 95.8 -8.6 10. 7 
1965 •• • ••••••••• 90. 9 94.8 -3. 9 11.4 
1966 •• • ••••••••• 101.4 106.5 -5.1 12.1 
1967 • •• ••••••• •• 111. 8 126. 8 -15.0 13. 5 
1968 • •• ••• •••• •• 114. 7 143.1 -28. 4 14. 6 
1969 •••• .•••••.• 143. 3 148.8 -5.5 16.6 
1970 ••.••••••.•• 143. 2 156.3 -13. 1 19. 3 
197L . . . ... .. .. 133.6 163.8 -30.2 20. 8 
1972 1 • • ••• • ••••• 143.0 178.0 -35. 0 21. 3 

10'year totaL •• 1, 152.7 1,304.0 151. 3 150. 2 

1 Estimated figures. 
Source: Office of Management and Budget, except 1972 

estimates. 

TABLE 3.- FEDERAL FINANCES, FISCAL YEAR 1971 

[Billions of dollars] 

Deficit{-) 
or 

Revenues Outlays surplus (+) 

Federal funds .••••••• 
Trust funds • •.•• ••••• 
Unified budget. • •••• • 

133. 6 
54.7 

188.3 

Source: U.S. Treasury Department. 

163.8 
47.8 

211.6 

QUORUM CALL 

-30.2 
+6.9 

-23.3 

Mr. BYRD of Virginia. Mr. President, 
I suggest the absence of a quorum. 

The PRESIDENT pro tempore. The 
clerk will call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 

Mr. BYRD of West Virginia. Mr. 
President, I ask unanimous consent that 
the order for the quorum call be re­
scinded. 

The PRESIDENT pro tempore. With­
out objection, it is so ordered. 

AMENDMENT OF THE FISHERMEN'S 
PROTECTIVE ACT OF 1967 

Mr. BYRD of West Virginia. Mr. 
President, I ask unanimous consent that 
the Senate proceed to the consideration 
of Calendar No. 557, H.R. 3304. 

The PRESIDENT pro tempore. Is there 
objection? 

Mr. GRIFFIN. Mr. President, reserv­
ing the right to object, I do not know 
what this is about. I am sorry. For the 
time being I object. 

QUORUM CALL 
Mr. BYRD of West Virginia. Mr. 

President, I suggest the absence of a 
quorum. 

The PRESIDENT pro tempore. The 
clerk will call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 

Mr. GRIFFIN. Mr. President, I ask 
unanimous consent that the order for the 
quorum call be rescinded. 

Mr. BYRD of West Virginia. I object. 
The PRESIDENT pro tempore. Objec­

tion is heard. 
The sec.ond legislative clerk resumed 

the call of the roll. 
Mr. GRIFFIN. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDENT pro tempore. Is 
there objection? The Chair hears no ob­
jection, and it is so ordered. 

AMENDMENT OF THE FISHERMEN'S 
PROTECTIVE ACT OF 1967 

Mr. BYRD of West Virginia. Mr. Pres­
ident, I ask unanimous consent that the 
Senate proceed to the consideration of 
Calendar No. 557, H.R. 3304. 

The PRESIDENT pro tempore. The 
bill will be stated by title . 

The bill was read by title as follows: 
Calendar No. 557, H.R. 3304, a bill to 

amend the Fishermen's Protective Act of 
1967 to enhance the effectiveness of Inter­
national fishery conservation programs. 

The PRESIDENT pro tempore. Is there 
objection to the immediate consideration 
of the bill? 

There being no objection, the Senate 
proceeded to consider the bill. 

Mr. STEVENS. Mr. President, this bill 
(H.R. 3304) is necessary for the wise 
conservation and management of many 
ocean types of marine life, including fish 
and marine mammals and their products. 
I strongly support this legislation and 
urge its passage by this body. 

H.R. 3304 would amend the Fisher­
men's Protective Act of 1967 (68 Stat. 
883, as amended: 82 Stat. 729) by ada­
ing a new section 8 at the end. 

Section 8 (a) provides that whenever 
the Secretary of Commerce determines 
foreign na.tionals are conducting fishing 
operations in a manner or under cir­
cumstances which diminish the effective­
ness of an international fishery con­
servation program, he must certify this 
fact to the President of the United States. 
The President is then authorized, but not 
required, to direct the Secretary of the 
Treasury to prohibit 'the importation 
into the United States of any or all fish 
products of the offending country for 
such time as he, in his discretion, be­
lieves warranted, and to the extent sanc­
tioped by the General Agreement on 
Tariffs and Trade-GATP. 

At this point, I believe it is import'1nt 
to note that such importation prohibi­
tion as permitted by the act is not lim­
ited to the particular fish product taken 
in violation of a particular fish con­
servation program. For example, al­
though a given country, I use Denmark 
as an example, violates an international 
fisheries conservation program, such as 
the International Convention for the 
Northwest Atlantic Fisheries--ICNAF, 

the President may prohibit the importa­
tion of all fish products from the offend­
ing country, not onl~ salmon. This is 
importa.nt, because it multiplies the ef­
fect of a violation manifold. As men­
tioned in the House report on this bill: 

In the case of Atlantic Salmon, Danish 
exports to the United States totaled 54,365 
pounds In 1970 worth $63,844.00. Import of 
all Danish fish products totaled 32,656,000 
pounds valued at $10,543,298.00. The Impact 
of loosing a 10 mUllon dollar market as op­
posed to a 63 thousand dollar market Is ob­
vious. 

Section 8(b) of the act requires the 
President within 60 days after the cer­
tification to notify Congress of any ac­
tion he takes. He must also notify Con­
gress should he fail to direct the Secre­
tary of the Treasury to take action and 
also must explain his reasons therefor. 

Section 8(c) makes it unlawful for any 
person subject to the jurisdiction of 
the United States to knowingly bring or 
import into the United States any fish 
products so prohibited. 

Section 8(d) subjects violators to a 
$10,000 fine for the first offense and a 
$25,000 fine for each subsequent offense. 
In addition, all fish products thus illegal­
ly imported are subject to forfeiture or 
the money value there.of must be paid 
to the U.S. Government and in general 
customs laws relating to the seizure, judi­
cial forfeiture, and condemnation of 
cargo violations are applicable. 

Section 8(e) vests enforcement respon­
sibility in the Secretary of the Treasury 
and authorizes U.S. judges of the district 
courts and Commi:;;sioners to issue war­
rants and other services of process nec­
essary for the enforcement of the act and 
regulations issued thereunder. It also 
provides the persons authorized to en­
force the provisions of the act may ex­
ecute warrants and other processes, make 
arrests, conduct searches of vessels, and 
seize illegal fish products. 

Section 8 (f) defines the terms used in 
the act. 

Mr. President, this bill has had exten­
sive hearings both in the House and re­
cently in the Senate Commerce Commit­
tee on November 22 and 24. Those hear­
ings on November 22 were chaired by the 
Senator from Virginia (Mr. SPONG) and 
attended by the Senator from Oregon 
(Mr. HATFIELD) and me. The Senator 
from Oregon (Mr. HATFIELD) and I were 
present at the November 24 hearings. 
Last Saturday the Commerce Committee 
passed this bill out to the fioor. To these 
other Senators, and to the other mem­
bers of the Senate Commerce Committee, 
and particularly, to our distinguished 
cha.irman (Mr. MAGNUSON), who took a 
personal interest in the legislation, I 
would especially like tol extend my per­
sonal thanks for their swift action on this 
legislation. Without them there would be 
no bill before us today. 

Many able witnesses appeared before 
our committee and were generally quite 
favorable to the bill. It also appeared 
that witnesses before the House commit­
tee were similarly favorable and, when 
they did have any objection, the House 
bill was accordingly amended. 

Mr. President, many arguments have 
been advanced for this legislation. If in­
discriminately fished on the high seas, 
the great anadromous fish which form a 
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estate which contaIns a ra.clally restrictive 
covenant. 

Four states have passed laws whIch nulll1y 
the effect of, or restrIct the use of racIally 
restrIctive covenants. Massa.chusetts has a 
law (Mass. Gen. Laws Ann., Chap. 184 §23B 
(Supp. 1971» whIch declares such covenants 
voId. New Jersey's statute (N.J. S. A. 46:3-
23 (Supp. 1971» provIdes that racIally re­
strictIve covenants are voId and that they 
cannot be "listed as a valid provisIon affect­
Ing such property In public notIces concern­
Ing such property." Nevada Rev. stats., 
111.237 (1967) gIves a grantee the power to 
remove such covenants on hIs property from 
the land records by filing an atndalvlt with 
the otnce of the county recorder declaring 
such covenants to be voId. Finally, MInne­
sota Stats. Ann. 507.18 (Supp. 1971) pro­
vIdes that no written Instrument thereafter 
made, affecting real estate, shall contaIn any 
ra.clally restrictive covenant. 

Mr. STEVENSON. Mr. President, this 
issue has apparently been overlooked by 
Federal as well as state law. Last month 
the U.S. Court of Appeals for the District 
of Columbia Circuit held in the case of 
Mayers against Ridley that neither the 
Constitution nor Federal law was 
breached by the "ministerial" act of re­
cording a deed containing restrictive 
covenants. The court did, however, con­
demn restrictive covenants in the strong 
est tenns, and it urged Congress to enact 
new legislation dealing with the prob­
lem. 

The bill we offer today places two new 
restrictiOns on recorders of deeds. First, 
recorders may not henceforth record or 
copy an instrument containing a restric­
tive covenant unless the instrument is 
accompanied by a notice stating that 
the covenant is void and unenforceable. 
Second, recorders of deeds must caUse a 
notice stating that restrictive covenants 
are void and unenforceable to be dis­
played on every liber volume or other 
journal in their custody which contains 
deeds or other real property instruments. 

Recorders of deeds should have no dif­
ficulty complying with these reasonable­
requirements. As the dissentilJ.g judge in 
Mayers against Ridley pointed out, lit­
tle more than a rubber stamp will be 
needed. 

Mr. President, it is impossible to deter­
mine how many American home buyers 
are humiliated or discouraged by racially 
restrictive covenants, but even one is one 
too many. 

Introduction of this legislation does 
not constitute approval of the Mayers 
against Ridley ruling that section 804(c) 
of the Civil Rights Act of 1968 does not 
reach the recordation of instruments 
containing restrictive covenants. Rather, 
the bill is designed to eliminate the ex­
isting uncertainty by providing a clear 
and specific remedy for a clear and spe­
cific problem. 

Mr. President, I ask unanimous consent 
that the tel't of the bill and the opinion 
of, the court of appeals be printed at this 
point in the RECORD. 
~ere being no objection, the bill and 

opmlOn were ordered to be printed in 
the RECORD, as follows: 

s. 3025 
Be it enacted by the Senate and House 

"f Representatives Of the United States Of 
merica in Congress assembled, 
SEC. 1. The Civil RIghts Act of 1968 (P.L. 

90-284) Is amended by addIng the following 
ImmedIately after SectIon 804: 

"SEC. 804A. RecordatIon of Instruments 
Containing RestrIctive Covenants 

" (0.) As used In this Sectlon-
(I) The term 'Recorder of Deeds' means 

any ppbllc otnc,lal In any State whose duties 
Include the recordation of Instruments 
relating to the conveyance or owner6hlp of 
real property; 

(II) The term 'restrIctive coveDAnt' means 
any covenant, clause, provIsIon, promise or 
othet wrItten representation purporting to 
restrIct the rIght of any person to p06Sess 
real property on account of that person's 
religIous faith, race, creed, color, or national 
orIgIn. 

"(b) No Recorder of Deeds shall comply 
with any request to record or copy any In­
strument relating to the conveyance or own­
ership of real property containing a restric­
tIve covenant unless a notice stating that 
the restrictive covenant Is voId and unen­
forceable Is ImprInted on or afHxed to the 
Instrument. 

"(c) Every Recorder of Deeds shall cause 
a notice statIng that restrictive covenants 
are voId and unenforceable to' be displayed 
on every lIber volume or other journal In 
hIs custody In which Instruments relatIng 
to the conveyance or ownershIp of real prop­
erty are kept." 

SEC. 2. The provIsIons of this Act shall take 
effect 90 days after the date of enactment. 

SEC. 3. This Act may be cIted as "The Re­
strictive Covenant RepudIatIon Act". 

[U.S. Court of Appeals, for the DIstrict of 
Odlumbla Clroult, No. 71-14181 

APPEAL FROM THE U.S. DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

(Da.n1el K. Meyers, et aI., appellMlts v. Peter 
S. R!illey, et 0.1.) 

(Deolded November 15, 1971.) 
Mr. Michael J. Waggoner, with whom 

Messrs. Jack B. Owens and Ralph J. Temple 
were on the brIef, for appellants. 

Mr. Ted D. Kuemmerling, AssIstant Cor­
poratl(>n Counsel fOr the District of C'Olum­
bla, with whom Messrs. C. Francis Murphy, 
CorporatIon Counsel, and Richard W. Barton, 
AssIStant Oorporatlon Counsel, WeTe on the 
brtef, for appellees. 

Before WILBUR K. MILLER, Senior Circu4t 
Judge, and WRIGHT and TAMM, Circuit 
Judges. 

Opinion filed ,by TAMM, Circuit Judge. 
DissentIng opinIon tI.led by WRIGHT, Cir­

cuitJudge. 
TAMM, Circuit Judge: Appellants, home­

owners In the DIstrict of Columbia whose, 
deeds conta.1n racIally restrlotlve covenants, 
brought a class action suit In the District 
Court against the Recorder of Deeds and the ­
Oommlssloner of the DiS'tlrlct of Columbia 1 

on their own behalf and on behalf of 'all Dis­
trict of Colwnbla homeowners similarly sIt­
uated. They aJleged that the Recorder's ac­
tions In accepting for tI.lIng, and malnte.1n1ng 
pubLIc records 'Of reSltrlotive covenants wa.s 
in violation IOf the Fifth Amendmenrt and 
TItle VIII of the Fa.Ir Housing Act of 1968, 
42 U.S.C. §§ 3601 et seq. 

They sought the following reUef: (1) a 
declaration that their rIghts were Infringed 
by the practIce of the Recorder of Deeds In 
accepting for recordIng and tI.llng public rec­
ords containIng racIally restrIctive covenants; 
(2) an Injunction barring the Recorder from 
accepting for recording and tI.llng any deed 
or Instrument contaIning a racIally restrIc­
tIve covenant and from providing copIes of 
such deeds or Instruments without clearly 
Identifying them as containIng voId and un­
enforceable racIally restrIctive cevenants· and 
(3) an InjunctIon requirIng the Record~r to 
atnx to every lIber volume In his custody a 
notice that any racially restrictive covenants 
contaIned In the deeds or Instruments there­
in were voId and unenforceable. 

In denyIng the requested relief, the DIstrIct 

Footnotes at end of artIcle. 

Court granted appellees' motlen to dlsmlss, 
whereupon this appea.1 was noted. We afllrm. 
First, we shall examIne the nature of the 
omce-of the Recorder of-Deeds and then pro­
ceed to a discussIon of the statutory and 
constitutional Issues. 

I 

Congress has provIded that the Recorder 
of Deeds shall " ... record all deeds, con­
tracts, and other Instruments In writing af­
fecting the tItle or ownershIp of real estate 
or personal property whIch have been duly 
acknowledged and certified;" D.C. Code § 45-
7.Q1 (1967). He Is further required to "per­
form all requIsIte servIces connected with 
the duties prescribed" In regard to the filing 
of Instruments and to "have charge and cus­
tody of all records, papers, and property ap­
pertaining to hIs otnce." D.C. Code § 45-701 
(3). (4) (1967). • 

Interpreting the statute shortly a.fter en­
actment this court stated: 

"Undoubtedly, the recorder of deeds Is 
In the category of ministerIal omcers, and 
has no jurISdiction to pass upon the va.lldlty 
of Instruments of wrItIng presented to him 
for record. It requires no elaberatlon of law 
or of the ~uthorltles to sustain this con­
tentIon." Dancy v. Clark, 24 App. D.C. 487 
499 (1905). ' 

We pointed out that although the Recorder 
does have mInisterial dIscretIon to determlne 
whether a document Is of the type appro­
prIate for tI.llng, "[h]e Is by the law required 
to receIve and tI.le . .. such Instruments as 
have been duly executed, and which purport 
on their face to be of the nature 'Of the- in­
struments entitled to be tI.led .... " Id. In 
short, the nature of the omce bars the relief 
whIch appellants seek. 

The Recorder of Deeds Is a ministerIal 
otncer. The authorIty of a mlnlsterla.l otncer 
Is to be strictly construed as Including only 
such powers as are expressly conferred or 
necessarily ImpUed. Youngblood v. United 
States, 141 F. 2d 912 (6th CIr. 1944). A deci­
sion as to whether to tI.le a deed conta1n1ng a 
restrIctive cov~nant Involves discretion. In­
deed, the Recorder Is not even permltted to 
correct obvIous typographical errors despIte 
the consent of ell the partIes thereto. 

Furthermore, the Recorder Is not em­
powered by the statute to determine the 
legality, va.lldity or enforceabutty of a doc­
ument to be tI.led. DeterminIng whether a 
covenant In a deed Is a racIally restrictive 
covenant demands a legal judgment. The 
clerIcal staff of the Recorder certa1n1y does 
net have the knowledge-, capacIty or acumen 
to perform the tasks asked of them by 
appellants. 

In many respects the Recorder's functi'On 
Is sImilar to that of the clerk of e court. The 
clerk of a. court, like the Recerder Is required 
to a.ccept documents filed . It Is not Incum­
bent upon him to judIcIally determlne the 
legat sIgnificance of the tendered documents. 
In re HaUad1ian, 174 F. 834 (C.C.Mass., 1909); 
United States v. Bell, 127 F. 1002 (C.C.E.D.Pa. 
19(4); State ex reI Kaufman v. Sutton, 231 
So.2d 874 (Fla.App. 1970); Malinou v. Mc­
Elroy, 99 R.I. 277, 207 A.2d 44 (1965). In.state 
ex reI . Wanamaker v. Miller, 164 Ohio St. 176, 
177, 128 N.E.2d 110 (1955). the court com­
mented up en the function of Its clerk In the 
following manner: 

"It is the duty of the clerk of th.1s court, 
In the absence of InstructIons from the court 
to the contrary, to accept for tI.llng any paper 
presented to hIm, provided such paper Is not 
scurrilous or obscene, Is properly prepared 
and Is a.ccompenled by the requisite tI.llng 
fee . The power to make any declsl'On as to 
the proprIety of any paper submltted or as 
to the rIght of a person to file such paper 
Is vested In the court not the clerk." 

The Recorder Is a neutral conservator of 
records. The entire purpose and value 'Of his 
otnce 1s that 11e preserves the precIse docu­
ments presented to ·him. To give the Recorder 
the power to do what appellants ask would 
not only be In vIolation of the statute creat-
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Ing his oftlce, but would functionally distort 
the oflice Into & hydra-headed monster. 

Even though the acts of the Recorder are 
ministerial in nature, they me.y not vdol8lte 
with Impunity the statutes of this land, nor 
may they contravene the constitution. We 
must therefore continue our Inquiry. First, 
we turn to the relevant J;tatute. 

n 
Title VIll of the Fair Housing Act of 1968, 

42 U.S.C. § 3604(c) (1970), makes It unlawful 
"[t]o make, print, or publish, or cause to be 
made, printed, or published any notice, state­
ment, or advertisement, with respect to the 
sale or rental 01 a dwelling that Indicates any 
preference, limitation, or discr1m1natlon 
based on race, color, religion, or national 
origin, or an Intention to make any such 
preference, limitation, or discr1m1natlo.n." 
(Emphasis supplied.) 

On Its face the statute clearly does not 
apply to the Recorder of Deeds. The Recorder 
does not offer property for sale or rent, nor 
Is he In any way connected with the com­
mercial real estate market. He merely func­
tions as a neutral repository. The "notice" 
or "statement" the statute speaks of Is that 
made by the offeror or his agent In the 
market place. 

The legislative history bears out this In­
terpretation. After a careful seareh of the 
hearings, debates and testimony, we find 
only that the depth and dearth of legislative 
history stands In sharp contrast to the shal­
lowness of appellants' position. The thrust 
of the statute is clearly directed towards ad­
vertising In the market place. As a principal 
witness at the hearings stated: "I think It 
outlaws advertising that is rac1alln nature." 2 

Furthermore, whUe test1fylng on a substan­
tially similar bUl former Attor.ney General 
Katzenbach catalogued <the parties and acts 
which the statute was Intended to cover. The 
Recorder is nowhere mentioned. He stated: 

"The title applies to all housing and pro­
hibits discrimination on account of race, 
color, religion, or nllJtlonal origin by prop­
erty owners, tract developers, real estate 
brokers, lending Institutions, o.nd all others 
engaged In the sale, rental, or financing of 
housing.'" 

= 
Although the Fair Housing Act of 1968 

does not prohibit the Recorder's actlons, ­
those actions must be enjoined if they are 
violative of the due process clause of the 
Fl!th Amendment. As the states are pro­
hibited from racial d1scr1m1natlon by the 
Fourteenth Amendment, so the District of 
Columbia and Its agents, Including the Re­
corder of Deeds, are prohibited from dis­

'crimination on the grounds of race by the 
due process clause of the Fifth Amendment. 
Bolling v. Sharpe, 347 U.S. 497 (1954). 

The Supreme Court has declared racially 
restrictive covenants void and unenforce­
able. Shelley v. Kraemer, 334 U.S. 1 (1948). 
The question presented here Is whether the 
Recorder of Deeds, by recording and filing 
deeds containing racially restrictive cove­
nants, deprives appellants of constitutional 
due process. 

A prerequisite to recovery under the Fifth 
Amendment is a showing of (1) harm done 
appellants (2) by the Recorder. We find 
these essential elements lacking. 

The Recorder of Deeds, Impartial In 
thought as well as action, Is not giving the 
approbation of the state to the substantive 
contents of the deeds filed. The Recorder, 
the cold steel safety deposit box of the real 
estate Industry, merely preserves documents. 
Although he aets on behalf of the govern­
ment, he acts as a studiously neutral re­
!losltory. 

The concept of neutrality plays an im­
portant role In constitutional law. Where 
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the government Is under no aflirmatlve ob­
ligation to act and is merely neutral, there 
can be no due process vloI8ltlon.' In a re­
lated area of the law courts have found In­
sufliclent state Involvement In private dis­
crimination to constitute _ a constitutional 
violation where the state merely played a 
neutral part." We find these cases most 
Instructive. 

The most developed area of law for our 
purposes is the 8Idm1nlstration of estates and 
trusts.' If the state probatcs a discrimina­
tory wUllthrough the use of Its legal macll.1n­
ery,-i.e., Recorder of WUls and Probate 
Oourt--the courts have held that the govern­
ment Is merely acting In a nonsignificant 
neutral dapactty which does not const1ltulte 
state action under the Fourteenth or Fifth 
Amendments. See U.S. Nati07l4l Bank v. 
Snodgrass, 202 Ore. 530, 275 P.2d 800 (en bane 
1954); Gordon v. Gordon, 332 Mass. 197, 124 
N.E.2d 228, cert. denied, 349 U.S. 947 (1955). 
See also Wilcox v. Horan, 178 F.2d 162, 165 
(10th Ctr. 1949). 

Speaking for <the Oourt In Evans v. Newton, 
382 U.S. 296, 300 (1966), Justice Douglas 
stated: 

"If 0. testator wtanted to leave a school or 
center for the use of one race only and In 
no way implicated the state In the supervis­
Ion, conItrol, or management of that fo.cUlty, 
we assume arguendo that no constitutional 
difliculty would be encountered." 

If, however, in the 8IdmlnlStratlon of an 
estate or trylSj; the governmenrt; "takes an 
active non-neutral role by superviSing, man­
aging . or controlling, there Is state action 
wtlthin tale confines of the Fourteenth. 
Amendment. See Pennsylvania v. Board 01 
Directors 01 City Trusts, 353 U.S. 230 (1957), 
Pennsylvania v. Brown, 392 F.2d 120 (3rd efr. 
1968), cert. denied, 391 U.B. 921 (1968). 

In Evans v. Abney, 396 U.S. 435 (1970) the 
Supreme Court found no state action In the 
Georgia state court's appUcatlon of the doc­

. trine of cy pres to a racially discr1m1natory 
trust. The Court reasoned that the Georgia 
court was merely enforcing trust laws which 
were "long standing and neutral with regard 
to race." Id. at 444. (Emphasis supplied.) The 
court reached this conclusion despite the tact 
that a state is Involved In a racially dlscrtm­
InIlJtory trust In the tollowing ways: (1) the 
state attorney general enforces the trust on 
beha1f of the pubUc; (2) the courts super­
vise the administration ot the probate estate 
and trust; (3) the trust enjoys tax exempt 
status; and (4) the doctrine of cy pres as well 
as other state statu,tes often apply to the 
trust. 

In the instanlt case appellants urge that tbe 
mere neutral act of recording deeds consti­
tutes state action In violation ot the F1!th 
Amendment. In light of the above prece­
dents, we cannot agree. In the final analys.1s, 
the evU of which appellants complain Ues 
not In the oflice of the Recorder, but In the 
soul of man. 

Appellants have also faUed to demonstrate 
any harm resulting from the recordation of 
racially restrictive covenants. These cove­
nants are clearly unenforceable and may be 
easily repudiated.' In addition, these cove­
naIYts do not constitute a cloud on title or 
affect the marketabU1ty of the property. As 
the learned District Judge stated: 

"It is stretching too far to say that the 
presence of the otfenslve language In a deed 
In the custody ot the Recorder is going to 
frighten a would-be buyer. We must face the 
practlcauty that buyers do not begin their 
negotiations by examining the records main­
tained by the Recorder of Deeds. That func­
tion is performed by brokers, attorneys and 
title Insurance companies making the record 
searches. Brokers, lawyers and title Insurance 
companies are fully aware that racially re­
strictive covenants are not enforceable. Slip 
Op. at 2-3." 

App~l1ants, nevertheless, rely upon Bryant 
v. State Board 01 Assessment 01 State 01 

North Carolina, 293 F.Bupp. 1379 (E.D.N.C. 
1968) and Hamm v. Virginia State Board (II 
Elections, 230 F.Supp. 156 (E.D.Va. 1964), 
alJ'd per curiam sub nom. Tancil v. Woolls, 
379 U.S. 19 (1964( for the proposition that 
where records are maintained with uncon­
stitutional racial Identifications the main­
tenance Is unconstitutional per se requiring 
no demonstration of harm. Appellants have 
misread these cases. In these cases state 
ofliclals listed Negro and White citizens sepa­
rately on votln~, property assessment and 
divorce records. In voiding these laws, the 
Bryant court found that citizens were harm­
ed because the opportunity for discrimina­
tion In jury selection was present. No such 
potential exists here. Furthermore, there 
Is no list maintained here which classifies 
Individuals by race, for restrictive covenants 
appear on deeds owned by persons of all 
races. Moreover, In each of those Instances 
the Usts were complled and maintained by 
aflirmatlve action ot the state. A situation we 
again do not bave here. 

IV 

We reach our decision somewhat reluc­
tantly~ Not reluctant In the law we expound, 
for we know It to be right; but, reluctant In 
the conclusion some may draw, and the Inter­
pretation others may glean, from our deci­
sion. We firmly believe the legal result In 
this case to be correct. We are convinced that 
the ministerial nature of the oflice of Re­
corder of Deeds bars the remedy sought. We 
also can find no statutory or constitutional 
violation In the actions of the Recorder of 
Deeds. This, however, is not to say there is 
no remedy for an unfortunate situation. It 
merely means the remedy sought is beyond 
the ken of the Judiciary. ' 

Congress has a panoply of power as well 
as a plethora of resources at Its disposal 
to create the legal machinery to deal with 
this problem. We note that the courts have 
given an expansive reading to Congressional 
power In the eradication of discr1m1natlon 
from the fibre of our society. See Jones v. 
Allred H. Mayer Co., 392 U.S. 409 (1968); 
United States v. Guest, 383 U.S. 745 (1966). 
We urge the Congress to gather together 
representatives from among the bankers, 
brokers, title Insurance companies and land 
developers for a serious attempt at a solu­
tion. Restrictive covenants, born of a racist 
mUeu, exorcised by the whlte-sheete!1 ghosts 
of a not too distant past, do not find favor 
with this court. We exhort the Congress to 
extricate the nation frqm this quagmire of 
inequality by excising these atavistic an­
achronisms from the legends of our culture. 

v. 
The vigor of our dissenting brother re­

quires us, reluctantly, to poinit out, re­
suectfully, his unfortunate faU ure to dis­
tinguish between the facts In this record 
and the fiuency of his self-created rhetoric 
upon which he bases his erroneous conclu­
sion. By frequently Incanting "restrictive 
racial covenants", "constitutional" and "In­
dividual rights", as 1f the mere utterance 
of these words had some secret power to 
dictate an only conclusion, the dissent Is 
obviously and completely hubrtstlc of the 
factual situation to which the record con­
fines us. There Is no evidence of "govern­
mental partiCipation In . . . an Ulegal en­
deavor-. . ., maintenance of a segregated 
housing market" or of Government becom­
Ing a "co-conspirator In an megal scheme." 

The Recorder, as we point out, is neither 
"publishing nor circulating" racial cove­
IlWlts. The Recorder has nat made a "policy 
decision to consider Ulega!, racist covenants 
as documents affecting the title or ownership 
of real estate," nor is he giving "deliberate 
and manlfest encouragement of private dis­
crimination." The Recorder does not pu+ 
"Government's seal of SJPProV'al" on tt 
documents he files any more than the cler 
of this court puts judicial approval on the 
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documen1ls he accepts for filing. ObviOUSly 
the filing of documents with the Recorder 
does not In any manner, mewns or way estab­
Ush their legttlmacy. These strained contor­
tions of the meaning and nature of the 
record in this case, lilustrate a.ga.in the un­
fortunate practice of some m.eznbers of this 
court of attempting to wrench far-reaching 
soctal changes without regard to the facts, 
the llllW or precedents in a particular case, 
and 1n absolute disregard of the principle 
of sepa.rnstlon of powers. 

The practice of chOCl61ng the philosophi­
cally eclectic rather than the establ1shed 
legal precedents 1s unfortunately a pur­
suit of abstract l1beral1sm for Its own sake 
rather than an adjudication of the law gov­
ern1ng an 1ndlvidual case. The dangerous 
liluslon that the courts, upon the pretlext of 
ruling upon a particular case may articulate 
with grea.t sympathy and understanding 
upon a.ll of the social evils of the nation, 1s 
implausibly fa.sh1onable 1n some areas at ju­
dicial rul1ngs, with a result1ng horrible 
economy of law. 

Somehow, these judicial proclamations, 'be 
they 1n medicine, economics, ecology, pol1ti­
cal scieMe, rel1gion, domestic relations or 
crime, are presumably made more a.ccepte.ble 
by using such euphem.Lsms as "civil rights", 
"constLtutional rights", "discrimination" and 
"public interest", rega.rdieEs of 'the fact that 
the record before the court 1s devoid of fac­
tual data supporting the resulting judicial 
leglslatlon. Tha1r we thereby evade the legal 
truth In a particular situation is self-justi­
fied, ·apparently 1n tftle view that we have 
homogenized the Ufe-blood of society. With­
out pmying for, or drea.ming of a consensus 
on every issue, we regret the suggested dis­
position of th1s, or any case for thaJt mattler, 
on a philosophical rather than a legal be.s1s. 

Affirmed.. 
WRIGHT, Circuit Judge, dissenting: Almost 

25 years ago, Shelley v. Kraemer, 334 U.S. 1 
(1948), declared judicial enforcement of re­
strictive racial covenants in land deeds un­
constitutional. Five years after Shelley Mr. 
Justice Minton, speaking for a majority of 
the Justices in Barrows v. Jackson, 346 U.S. 
249 (1953), thought he was dealing with "the 
unworthy covenant in Its last stand" and 
"closrlng) the gap to the use of this covenant, 
so universally condemned by the courts." Id. 
at 259. Yet today the majority upholds a 
practice of the District Columbia Recorder of 
Deeds which places the official imprimatur 
of the state on the same racist covenants 
which were facing their "last stand" 18 years 
ago.' In the words of Mr. Justice Douglas, we 
are observing stlil again the "spectacle of 
slavery unwill1ng to die." Jones v. Alfred H. 
Mayer Co., 392 U.S. 409, 445 (1968) (concur­
ring opln1on). 

Appellants In this action are a group of 
D1strlct of Columbia residents represent1ng 
the class of homeowners whose property is 
burdened by illegal rac1st covenants. They 
Instituted th1s suit in order to enjOin the 
Recorder from accepting such covenants for 
ru1ng In the future. Moreover, they seek cer­
tain corrective measures which would with­
draw state approval from restrictive cove­
nants already on file. When the D1strict Court 
dismissed their complaint, they renewed 
their arguments In this court. 

For decades, the Recorder's office has ac­
cepted these covenants for fil1ng and main­
tained them as public records. Appellants 
contend that this official legitimization of 
racist agreements so deeply Involves the state 
In private d1scrimlnation as to violate the 
due process clause of the Fifth Amendment. 
See Bolling v. Sharpe, 347 U.S. 947 (1954). 
Cj. Hurd v. Hodge, 334 U.S. 24 (1948). More­
over, appellants argue, even If the Recorder's 
actions are constitUtional, they are clearly 
impermissible under the Fair Housing Act 
)f 1968.' Section 3604(c) of that Act makes It 
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unlawful, with certain exceptions, "[t)o 
make, print, or publish, or cause to be made, 
printed, or published any notice, statement, 
or advertisement, with respect to the sale or 
rental of a dwelling that Indicates any pref­
erence, l1mitatlon, or discrimination based 
on race, color, religion, or national origin, 
or any intention to make any such prefer­
ence, limitation, or discrimination." 

In response, appellees decline to meet ap­
pellants' constitutional argument. Instead, 
they contend that exclusion of restrictive 
covenants Is not required by the Fair Hous­
Ing Act, that such an exclusionary rule 
would be burdensome to admin1ster and be­
yond the Recorder's statutory authority, and 
that 1n any case appellants suffer no harm 
because of the void covenants. For the rea­
sons stated below, I find each of these argu­
ments ~nconvlnclng. Although they can be 
attacked separately on their respective 
merits, It Is worth observing at the outset 
that In the aggregate they amount to no 
more than the sort of lame excuses for denial 
of rac1a.l justice which the Supreme Court 
rejected long ago. See, e.g., Griffin v. County 
School Board of Prince Edward County, 377 
U.S. 218, 234 (1964); Cooper v. Aaron, 358 
U.S. 1 (1958); Barrows v. Jackson, supra, 346 
U.S. at 257-259. 

The evils emanating from governmental 
acceptance of housing dlscrimlnatlon per­
meate our entire soctety. Generations of 
governmental participation In rac1a.l zon1ng 
have yielded a bitter harvest of racially segre­
gated schools, unequal employment oppor­
tunlty, deplorable overcrowding In our center 
cities, and virtually Intractable racial polari­
zation. See Hearings Before the Subcom­
mittee on Housing and Urban Affairs of the 
Senate Committee on Banking and Currency 
on S. 1358 etc., 90th Cong., 1st Bess., at 46-
47 (1967); Report of the National Adv1sory 
Commission on Civil Disorders 204, 244-245 
(N.Y. Times paperback ed. 1968). It 15 too 
late In the day to argue that It is burden­
some to correct these historic wrongs, or 
that government officials lack the statutory 
authority to do so. These are the sorts of 
arguments which "have no place 1n the juris­
prudence of a nation striving to rejo1n the 
human race," Jones v. Alfred H. Mayer Co., 
supra, 392 U.S. at 449, n.6 (Mr. Justice Doug­
las, concurring), and which we accepted at 
the peril of incurring a raCial holocaust. 

I. Appellants' statutory argument 
In its opinion accompanying dismissal of 

Appellants' complaint, the District Court 
found that the "pla.1n Import of the words 
used" In Section 3604(c) of the Falr Hous­
ing Act prohibited no more than conven­
tional advertiSing Indicating a racial prefer­
ence. "[TI he language cannot reasonably 
be tortured to embrace anything more." With 
due respect to Judge Corcoran, It seems clear 
to me that no "torturing" Is required to ex­
tract more than this rigid result from the 
statutory language. On its face the Act pro­
hibits any "notice, statement, or advertise­
ment" indicating a racial preference. (Em­
phas1s added.) Unless the words "notice" and 
"statement" are to be treated as surplusage, 
they must mean that the Act prohibits at 
least some communications which cannot be 
classified as advertisements. . 

Although the legISlative history of this 
section 15 sparse, It 1ndloates beyond doubt 
that, as the words themselves suggest, Con­
gress intended to go beyond advert1s1ng to 
reach other sorts of "notices" and "state­
ments" a.s well. See, e.g., HEARINGS BEFORE 
THE SUBCOMMITTEE ON CONSTITUTIONAL 
RIGHTS OF THE SENATE CoMMITTEE ON THE 
JUDICIARY ON S. 1026 ETC., 90th Cong., 1st Bess., 
at 125-127 (1967); HEARINGS BEFORE THE SUB­
COMMITTEE ON CONSTrrUTIONAL RIGHTS OF THE 
SENATE COMMITTEE ON THE JUDICIARY ON S. 
3296 ETC., 89th Cong., 2d Sess., at 1105 (1966). 

True, there 1s nothing In the leg1sJative 
history tending to either support or refute 
the interference a.r1s1ng from the langUage 

that the A.ctprohlblts statements of ra.cla.l 
preference emanating from the Recorder's 
office. In all llkellhood, few congressmen even 
addressed their thinking to this pa.rtlI.cular 
problem. But no court has ever held that 
Oongress must specifioaJly indlcate how a 
statute should be appUed In every case be­
fore the judlctary can go about the business 
of applying It. The whole purpose of having 
statutes 1s to establ1sh a series of general 
normative rules WhIch the judic:1a.ry can 
then a.pply on an empirical, ca.se-by-ca.se 
ba.sIs. 

Congress has clearly stated that the pur­
pose of th1s rule 15 "to provide, witlh1n con­
stitutional J1m1tatlons, for fa.1r housing 
throughout the United States." 42 U.S.C. 
§ 3601. Reading Section 3604(c) '00 forbid the 
Recorder from frustrating this purpose by 
p1a.c1ng the authority of government behind 
Illegal housing discr1mina.tlon 15 perfectly 
coll51stent with ordinary canons of statutory 
constructton. It Is well established that civil 
rights stat7utes should be rea.d expa.llslvely in 
order to fulftll their purpose. See Griffin v. 
Breckenridge, 403 U.S. 88, 97 (197l); Daniel 
v. Paul, 395 U.S. 298 (1969). There 1s no rea­
son why our readl.ng of Section 3604 (c) 
Should not comport with th1s rule.Io Since 
the Recorder Is presently in the bus:lneslS of 
making, prtnting and publishing notices and 
statements 1ndlcating a ra.c1a.l preference 
with respect to the sale of housing, his B.C­

tlons should be enj01ned. 
/!'he contmI'y reading of the st>a.tute 

adopted Iby the D15tr1ot Court leads to anom­
alous results indeed. Such a reading author­
Izes governmen1)a1 rparticlpatlon in what ds 
now UDJIversally conceded to be 'B.ll megal 
endeavor-viz., maintenance of a segregated 
housing m.arket. It need hardly be pointed 
out that the strongest sort of 'publlc policy 
considerations argue ~nst e. construction 
of the statute which would perIn1t govern­
ment to become a. co-consplmtor In thl\s il­
legal scheme. See Elkins v. United States, 364 
U.S. 206 (1960). Cj. Tank Truck Rentals, Inc. 
v. Commissioner of Internal Revenue, 356 
U.S. 30 (1958). 

Moreover, the Dlstr1dt Court's reading of 
the statute would carve out a narrow excep­
tion to the statutory provision Itor' the bene­
fit Of government officials. If priV'B.te 1ndl­
viduals attempted to publish a.nd circulate 
racl8.l covenants, their activity would clearly 
violate Section 3604 (c). See, e.g., United 
States v. Lake Lucerne Land Co., ND. Ohio, 
Civil Action No. 069--885, January 19, 1970 
(consent order). Yet the District Court would 
have us Ibel1eve <that here, !because it Is a 
government official who violates the statu­
tory commJ:lOd, h15 activity Is somehow in­
sula.ted from juddctal control. This position 
turns the old "state action" controversy on 
Its head. Ever since the Civil Rights Oases 
were dec4ded almost a century ago, It h:a.s 
'been thought necesSary to show some degree 
of state Involvement before private discrimi­
n<atory decisions could be jud!ictally con­
trolled.ll See Civil Rights Cases, 109 U.s. 3 
(1883). yet now the District Court seems 
to say 'tha.t judlc1a.! control Is impossLble ifor 
the very realson 'that the state Is involved. 
WlUI.tever one thinks of state actlion as a v:\a­
ble limiting prlnctple on the constitutional 
comma.nd of aqu8.llty, It should be a.t leoast be 
clear that the most outrageous deprtva.tlons 
of equal rlgh'tls are those perpetrated by the 
state Itself. Surely Congress must h!ave 'been 
aware of 1lh1s pr:1nclJple-&1.nct!1l.ed Iby 100 
years of "state action" lItlgaitlon--JWben I\Jt 
voted to enact Section 3604(c). II am unwiH­
Ing to ,believe thlat the leglsla.tors.wbo voted 
for <that 'Act dntended to exempt 'the most 
serious offenses from Its coverage. 

II. Appellants' constitutional argument 
In my view, the Fair Housing Act of Its 

own force prohibits appellees' conduct. Thus 
It would normally be unnecessary for me to 
d1scuss appellants' constitutional conten­
tions. However, since the majority has re-
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jected both the statutory and the constItu­
tional arguments advanced by appellants, I 
think It appropriate for me to add a few 
words about the constltutlonal problems 
raised by appellees' activities. In the consti­
tutional context, the question is whether the 
official registration of these racial covenants 
constitutes state action denying black citi­
zens equal protection of the law. To me, the 
answer--certalnly ever since ShelleJ/ v. 
Kraemer, supra-Is clearly yes. 

Any discussion of state action and equal 
protection must begin with a delineation of 
the core concepts which have defined con­
troversies like this since Reconstruction. On 
the one hand, CiVil Rights Cases makes clear 
that " [llndlvldual Invasion of individual 
rights Is not the subject mattel" of the 
[Fourteenth I amendment." 109 U.S. at 11. 
At the other extreme, cases like Virginia v. 
Rives, 100 U.S. (10 Otto) 313, 318 (1880), 
teach that "a State may act through dlft'er­
ent agencles,-elther by Its legislative, Its 
executive, or Its Judicial authorities; and the 
prohibitions of the [Fourteenth) amend­
ment extend to all action of the State deny­
Ing equal protection of the laws, whether 
It be action by one of these agencies or by 
another." 

Of course, It 1s no easy matter to deter­
mine where "-actIon of the stfate" leaves off 
and "[llndlvldu61 IIDvaslon of Individual. 
rights" begdns. lAs governmental responsi­
bility for l'8OIsm was more clearly perceived, 
the old "s't'a.te action" tormun!.tlon ceased ,to 
provide a Ibright-line test for <the limits of 
constitutional equality. See, e.g., Hunter v. 
Erickson, 393 U.S. 385 (1969); Reitman v. 
Mulkey, 387 U.S. 369 ("1967); Evam v. Ne1/)­
ton, 382 U.S. 296 (1966), alJlrmed. alter re­
mand, sub nom. Evans v. Abney, 396 U.S. 4;J6 
('1970). lndeed, tbe Supreme Oour't ttselt hils 
now conceded that "to fashion and apply a 
precise formula i!or recognltdon of state re­
sponslb1l1ty under the Equal PrOtection 
Clause Is an 'ImpOSSible taslt' which "Ibis 
Cour.t ·has never attempted:" Burton v. Wil­
mington Parking Authority, 366 U.S. 715, 722 
(1961). 

This drIfficulty In formulatdng precise, prtn­
clpled rules tor the limits of etate action u 
has led numerous commentators to suggest 
that the concept 'be Jettisoned 'IIltogether, to 
be replaced by some test which Ibalances In­
dividual dnterest 10 equality aga4nst compet­
Ing dnterests In privacy. See, e.g., Blaclt, The 
Supreme Court, 1966 Term, Foreword.: "State 
Action," Equal Protection, and California's 
Proposition 14, 81 Harv. L. Rev. 69 (1967); 
Henkin, Shelley v. Kraemer: Note. for a Re­
vised Opinion, lolO U . Fa. L. Rev. 473 (1962); 
Wd11i'&IIlS, The Twilight of State Action, 41 
Tex. L. Rev. 347 (1963) . "S1ate actton," these 
commentators argue, faUs to dictate dect­
slons In close cases. 

Fortunately, It Is unnecessary to mediate 
this scholarly dispute, since tb1s is not a close 
case. Whatever that vagaries of "state action" 
at the margin, the core concepts remain clear. 
When the state acts dlrectly and unambigu­
ously In a dlscrlmlna.tory manner, It violates 
the basic command of the Fourteenth 
Amendment. Ct. Commonwealth of Pennsyl­
vania v. Brown, 3 Clr., 392 F .2c1120, 125, cert. 
deni ed, 391 U.S. 921 (1968) . We are not deal­
Ing here with a case where tangential state 
Involvement Is used to Impllea.te otherwtse 
private activity With "state action." See, e.g., 
Burton v. Wilmington Parking Authority, 
supra; Simkins v. Moses H. Cone Memorfal 
Hospi tal, 4 Cir., 323 F.2d 959 (1963); Green v. 
Kennedy, D. D.C., 309 P .Supp. 1127, appeal 
dismissed, sub nom. Cannon v. Green, 398 
U.S. 956 (1970) . Nor is It even a sltua.tlon In 
which a facially neutral government statute 
or policy has the elfect In certain Situations 
of denying racial justice. See Hunter v. Erick­
son, supra; Reitman v. MulkeJl, supra. The 
Recorder of Deeds Is a state oftlclal; and the 

Footnotes at end of article. 

a.ctlvltles of the Recorder's office are a state 
responslbUlty. The Recorder has made a 
pollcy decision to consider lJIegal, racist cov­
enants as documents "alfectlng the title or 
Ownership of real estate." '3 It the concept of 
"state action" has any meanlng at all, then 
that decision is a state decision for which 
the state is fully responsible. 

The fact that private Individuals Initiated 
the d1scrlm1natory conduct neither explains 
the Recorder's actions nor expIates his re­
sponslbUlty. The Recorder's deliberate and 
manltest encouragement of private dlscrlml­
nation is offensive to equal protection quite 
apart trom the activity of private citizens 
who seize upon his actions to justlty their 
Wegal conduct. The state Is not permitted to 
"(furnish) a vehicle by which racial prejudice 
may be so aroused as to operate against one 
group because ot race and tor another." An­
der.on v. Martin, 375 U.S. 399, 402 (1964). 

By accepting restrictive covenants for offi­
cla1 filing, the Recorder puts government's 
seal of approval on racist documents deeply 
oJfenslve to black citizens and thereby "af­
fecto[s) their hearts and minds In a way 
unlikely ever to ,be undone." Brown v. Board 
of Education, 347 U.s. 483, 494 (1954). More­
over, this court should 'be Wi11lng to take ju­
dicial notice ' of the fact that the officlal 
recording of these documents Is likely to give 
them a legltlmecy and elfectlveness In the 
eyes ot laymen which they do not have In 
law. It Is certainly not beyond the realm of 
poaslbllity that a black person might be 
reluctant to buy a home In a white neigh­
borhood where government Itself Implicitly 
!ecogn1ze8 racially restrictive covenants as 
"affecting the title or ownership of real es­
tate." Indeed, the 111y white character of 
that part of the District where recorded 
racist covenants abound stands as mute tes­
tlmony to their continued elfectlveness. 

Plnally, even it the subtle but real damage 
described above is considered too remote or 
speculative to receive judicial recognition, It 
stlll cannot be said that appellants have 
talled to make out a constitutional claim. 
"The vice lies not In the resulting Injury but 
In the placing ot the power ot the State 
behind a racial classification that Induces 
racial prejudice • • •. " Anderson v. Martin, 
supra, 375 U.S. at 402. Such clasSifications 
bear a "heavy burden ot justification," Lov­
ing v. Virginia, 388 U.S. I, 9 (1967) , and It 
has never been thought neC6&SBry to prove 
that actual harm derives from them before 
they can be Invalidated. See Bryant v. State 
Board of Assessment Of N.C., E.D. N.C., 293 
P . Supp. 1379 (1988); Hamm v. Virginia State 
Board of Electiom, E.D. Va., 230 F . Supp. 156 
(1964) . Instead, the burden of proof Is on 
government Ito demonstrate some compelling 
reason which justlftes the classification. See 
M'cLaughlin v. l"torit1a, 379 U.S. 184, 196 
(1964); Lee v. Nyquist, W.D. N.Y., 318 F . 
Supp. 710, 719 (1970). 

Here, the only possible reason tor accepting 
the covenants tor filing Is to give them some 
legal effect. Such a. pUl1>OSe Is violative of 
both the Fa1r Housing Act ,. and the Four­
teenth Amendment.'" If the courts cannot en­
torce racial covenants in the exercise of their 
general common law powers, Shelley v. 
Kraemer, supra, then surely the Recorder 
cannot effectuate them by administrative 
flat." 

The best that can be sa.ld tor the Recorder 
is that hIs-approval of these racial classifica­
tions serves no purpose-that his actions are 
no more than a thoughtless, nonlnvldlous 
consequence of Ibureaucratlc inertia. But bu­
reaucratic inertia is hardly a compelling jus­
tlftcatlon tor the preservation ot this relic 
from an age which should have been long 
dead. The racism which continues to haunt 
this country Is pel"Jletuated by those who do 
not care 88 well as by those who hate. It pro­
vides scant comfort to blacks trapped In the 
alums ot our Inner cities to know rthat their 
j6Uers we thoughtless rather than heartless.'7 

Ill. Appellees' Contentions 
It I understand appellees' position cor­

rectly, they wisely do not contest the validity 
of the constitutional arguments made a.bove. 
But whereas one would think that this con­
cession would make an end of the case, ap­
pellees go on to mise a number of supposed 
practical and technical difficulties which, 
they contend, preclude the 'fellef requested. 
Given the overwhelming constitutional and 
statutory Imperatives which dlctate a con­
trary result, i t is hardly surprising that these 
arguments barely rise to the level of make­
weight. 

A. Appellees first &rgue that, whatever the 
constitutional Injury sulfered by blacks be­
cause of the Recorder's actions, the white ap­
pellants In this case are not harmed. Since 
the racial covenants are a legal nullity, It Is 
contended, the Recorder:s publlcatllon of 
them In no way.alfects appellants' titles and 
thus deprives them of no rights. 

But while such an argument might have 
some validity In a dllferent context, It Ig­
nores the Supreme Court's willingness to 
relax rigid standing requirements when 
dealing With restrictive covenants. In BaT­
rows v. Jackson, supra, for example, the Su­
preme COurt explicitly held that It would 
permit white homeowners whose land was 
burdened by racial covenants to assert the 
constitutional rights of prospective black 
buyers. "Under the peculiar circumstances 
of this case, we believe the reasons which 
underlie our rule denying standlng to raise 
another's rights, which Is only a rule of 
practice, are outweighed by the need to pro­
tect the fundamental rights which would be 
denled. by permitting the damages action to 
be maintained." 346 U.S. at 257. See also Sul­
livan v. Little Hunting Park, Inc., 396 U.S. 
229,237 (1969). 

Moreover, It Is Inaccurate to say that white 
homeowners sulfer no Injury caused by the 
recordlng of these covenants. A certain per­
centage ot blacks no doubt refuse to buy 
property With such recorded covenants either 
because they are under a misapprehension as 
to the legal effect of the covenants or be­
cause they do not want to go where they ap­
pear to be unwanted, whatever their legal 
rights. To the extent these blacks decline 
to bid for title to appellants' property, the 
marketabUity of that property sulfers. Ct. 
Buchanan v. Warley, 2'40 U.S. 60 (1917) . Nor 
Is It relevant that this dlmlnution of mar­
ketability Is caused by extralegal factors . It 
has never been thought that a cloud upon 
one's title had to constitute a valid legal 
claim before a court sitting In equity could 
remove It. 

Indeed, t he whole pur.pose of a traditional 
action to quiet title was to clarify the status 
of putatively invalid claims. See e.g., Barnes 
v. Boyd, S .D. W. Va., 8 F. Supp. 584, 597, 
alJlrmed, 5 Clr. 73 F.2d 910 (1934), cert. 
dented, 294 U.S. 723 (1935) . Surely If our 
courts possess the Institutional competence 
to wrestle with contingent remainders and 
the Rule Against P~rpetultles In such an ac­
tion, they can also vlndlcMe basic constitu­
tional right s . 

B. Next, appeUees contend that they are 
statutorily barred from Instituting the relief 
requested. The Recorder, they argue, Is a 
ministerial officer who Is bound to accept aU 
deeds tendered to him Without exercising any 
Independent discretion. 

With all respect, It seems to me this un­
characteristic declaration of bureaucratic 
modesty Is entirely misplaced. Indeed, as I 
read the relevant statutes, the Recorder has 
no choice but to reject deeds which Indicate 
a racial preference. The statute a u t horizes 
the Recorder to accept only those deeds "af~ 
fectlng the title or ownership of real estate." 
45 D.C. Code § 701 (1967). But at least since 
1948 when Hurd v. Hodge, supra, made the 
rule of Shelley v. Kraem er, supra, appllcabl 
to the District of Columbia, racial covenants 
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have been judicially unenforceable and, 
hence, have had no elfect on the "title or 
ownership of real estate." It follows that the 
Recorder exceeds his statutory authority 
when he accepts these legal nullities for 
filing. 

It Is true that the ancient case of Dancy 
v. Clark, 24 App. D.C. 487 (1905), states that 
"the recorder of deeds Is In the category of 
ministerial officers, and has no jurisdiction 
to pass upon the validity of Instruments of 
writing presented to him for record." ld. at 
499. But that case was decided years before 
it was imagined that state involvement with 
restrictive covenants was a wrong of con­
stitutional magnitude. It stretches credulity 
to the breaking point. to suppose that the 
Dancy court was able to foresee the 65 years 
of constitutional history which have tran­
spired since Its decision. Nor Is there any­
thing In Dancy to support the proposition 
that the Recorder Is bound to accept a docu­
ment even when, by doing so, he commits 
an injury of constitutional proportions. In­
deed, the Dancy court Itself recognized that 
In extreme cases, where a document was 
facially invalid, the recorder 'Would be justi­
fied In refusing It.a Of course, restrictive 
covenants have been facially invalid since 
Shelley v. Kraemer, supra, was decided In 
1948. 

Moreover, there Is a more basic response to 
appellees' contention which I would have 
have thought so elemental as to hardly re­
quire elucidation. Even If we suppose that 
the Recorder Is acting under statutory com­
pulsion when he records racial covenants, 
this fact alone does not Insulate his conduct 
from constitUtional review. Compare Strauder 
v. west Virginia, 100 U.S. (10 Otto) 303 
(1880), with Ex parte Virginia, 100 U.S. (10 
otto) 339 (1880) . 

The local statute which sets out the powers 
of the Recorder of Deeds can hardly be sup­
posed to !preempt the Fair Housing Act of 
1968 and the FIfth Amendment of the UnLted 
States Constitution. If a part of the District 
of Columbia Code really forces the Recorder 
to violate appellants' constLtutlonal rights, 
then that portion of the Code Is pro tanto 
unconstitUtional. It has been clear at least 
since Marbury v. Madtson, 5 U.S. (1 Cranch) 
137 (1803), that Congress lacks the power 
to direct executive otHoers to perform uncon­
stitutional acts. Surely this salutary rule is 
not to be modified at this late date for the 
exclusive benefit of the District's Recorder 
of Deeds. 

C. Finally, appellees contend .that it would 
be inconvenient and burdensome for them to 
implement the rellef requested and that full 
implementation might require employmerut of 
some additional personnel. We can all join in 
sincerely regretting the fact that recognition 
of 8IPpellants' constitutional rights may im­
pose some additional burdens on the Re­
corder's office. But surely appellees do not 
mean to contend that they can go on violating 
the constLtutional rights of black citizens 
because such violations suit the Recorder's 
administrat ive convenience. Seventeen years 
of bitter and continuing struggle over school 
desegregation have made clear that vindica­
tion of cons1Jltutlonal rights Is not always 
easy. But we do not have a constltuMonal sys­
tem of government because that Is the easiest 
or most efficient means of running a country. 
The guarantees of .the F1f,th and Fourteenth 
Amendmen.ts were written Into the ConstLtu­
tlon for the very purpose of preventing some 
future government 01llcial from IgnOring the 
demands ·of equality for the sake of short 
:teNn "convenience." Cf. Cooper v. Aaron, 
3upra, 358 U.S . at 16-17; Buchanan v. Warley, 
supra, 245 U .8. at 81. 

Moreover, it should be noted that the pa­
rade of horrlbles to which appellees point is 
largely imaginary. Appellants have scrupu­
lously and conscientiously tailored t heir re­
quested relief so as to mlnlmize interference 
with the Recorder's normal routine. Appel-

lants are not asking the Recorder to go 
through the tho\lsands of deeds presently 
on file in a search for restrictive covenants. 
Nor are they requesting that the tenor of 
any recorded deed be changed. Instead, they 
ask only that in the future the Recorder 
not accept deeds with restrictive covenants 
In them. With respect to deeds already on 
file , appellants wish the Recorder to attack a 
notice indicating that restrictive covenants 
are void to the lIber volumes in which such 
covenants might be found and to copies made 
elf recorded deeds containing such covenants. 
So far as I can see, the latter elements of this 
rellef could be elfectuated by the purchase of 
a large rubber stamp-surely not too great 
a price to pay for vindication of constitu­
tional rights. 

It Is true that, with respect to future deeds, 
someone In the Recorder's office would have 
to read the documents to determine whether 
they contain any Illegal covenants. But these 
deeds must be read In any event to ensure 
that they are written In English, clearly 
Identify the parties, and contain no obsceni­
ties.'" The· vast majority of deeds filed today 
contain no racial agreements "" and hence 
could be routinely approved for fillng. Most 
deeds which do contain such covenants In­
corporate agreements drafted In an earlier 
era before It was fashionable or necessary for 
racism to be coy. These provisions are bru­
tally and disgustingly frank 21 and could 
easily be filtered out by middle level per­
sonnel without extensive legal training. 

Thus only a very 'few deeds with ambiguous 
or borderllne provisions would have to be 
referred to a lawyer for a legal determina­
tion. In any case where really serious doubt 
arose, declaratory judgment procedures are 
available to secure a binding judicial deter­
mlna.tlon of the document's tenor. It Is 
therefore difficult to esca.pe the suspicion 
tha.t the so-called burdens to which appel­
lees point are In reality no more tha.n feeble 
excuses Invented as a. post hoc justification 
for burea.ucra.tlc Intra.nslgence. 

IV. CONCLUSIO!{ 

Finally, the majority here suggests tha.t 
a.ppellants should address their complaints 
of racial discrimination to the political 
branch of government and that attempting 
to "wrench far-reaching social change" from 
the judiciary disregards the prinCiple of sep­
aration of powers. But while we must, of 
course, maintain proper respect for the juris­
diction of coordinate 'branches of govern­
ment, under our law the judiciary too has 
the obligation of enforcing constitutional 
rights. As shown In Part II of this dissent, 
the due proc~ clause of the Fifth Amend­
ment prohtblts the official recording of re­
strictive covenants. 

It therefore becomes the duty of the judi­
cial branch to enforce appellants' constitu­
tional rights !by enjoining this practice. The 
fact that Congress also possesses the unques­
tioned power to enforce constitutional rights 
by appropriate legislation has never been 
thought to relieve the judiciary of Its re­
sponsib1l1ty In this area. Indeed It was the 
Framers 'fear of majorltarlan pressure on 
the political branch that has resulted In the 
judiciary becoming the primary guardian of 
the Bill of Rights. "The very purpose of a 
BUl of Rights was to withdraw certain sub­
jects from the vicissitudes of political con­
troversy, to place them beyond the reach 
of majorities and Officials and to establish 
them as legal prinCiples to be applied by 
the courts. One's right to life, liberty, and 
property, to free speech, a free press, free­
dom of worship and assembly, and other 
fundamental rights may not 'be submitted 
to vote; they depend on the outcome of no 
elections." West Virginia State Board of Edu­
cation v. Barnette, 319 U.S. 624, 638 (1942). 

Moreover, It seems to me that the argu­
ment for awaiting congressional action over­
looks the fAct that Congress has acted In 

this field . It acted In 1866 when It passed 
sweeping civil rights legislation guarantee­
Ing to all United States citizens the "same 
right • • • as Is enjoyed by white citizens 
• • • to inherit, purchase, lease, sell, hold, 
and convey real and personal property." 42 
U.S.C. § 1982 (1964). It acted again In 1868 
when It aodopted the Fourteenth Amend­
ment, thereby establishing universal citizen­
ship and equal rights under law. And it act­
ed most recently In 1968 when comprehen­
sive fair housing legislation was written Into 
law for the purpose of '''provld[ing), within 
constitutional limitations, for fair housing 
throughout the United States." 42 U.S.C. 
§ 3601. 

Now, the time has come for the courts to 
act. We have already waited entirely too 
long to wipe out the last vestiges of the offi­
cial discrimination which has tainted the 
housing market from time out of mind. I 
would therefore reverse the judgment of the 
District Court. 

I respectfully dissent. 
FOOTNOTES 

1 The Commissioner Is empowered to ap­
point, supervise, and control the Recorder. 
D.C. Code §§ 45-701(0.), (c) (1967). 

2 Hearings on S. 1026, S. 1318, S. 1362, S. 
1462, H.R. 2516, H.R. 10805 Before the Sub­
comm. on Constitutional Rights of the Senate 
Comm. on the Judiciary, 90th Cong., 1st 
Sess., at 233 (1967) . 

• Hearings on S. 3296 Before the Subcomm. 
on Constitutional Rights of the Senate 
Comm. on the Judiciary, 89th Cong., 2nd 
Sess., pt. 1, at 84 (1986). 

• Government Inaction as well as action 
may result In a constitutional violation. Bur­
ton v. Wilmington Parking Authority, 365 
U.S. 715 (1961) . However, the government 

. must have a duty to act and the failure to 
so act must result In state supported or en­
couraged discrimination. The Instant case Is 
clearly InappOSite. 

• State action appears to exist here. This Is 
not a case where a plalntllf brings suit 
against a private Individual and alleges state 
Involvement In private discrimination. Here 
plalntilf Is suing the state and asserting that 
the state Is Involved In discrimination. The 
case Is certainly unusual In this sense. If, 
however, we were to Ignore this factor and 
analyze the case in terms of whether there 
is state action which encourages private dis­
crimination, we would find none, for the 
state action complained of Is merely a neu­
tral one. 

It must be recalled that not all govern­
mental action Is state action within the pur­
view of the Fifth Amendment. The action 
must "significantly" Involve the state In pri­
vate racial discrimination. Burton v. Wil­
mington Parking Authority, 365 U.S. 715 
(1961) . This Is a logical conclusion. Any 
other result would open unfathomable 
breaches, for surely It cannot be gainsaid 
today that the government Is not to some 
extent involved In every facet of our lives. 

In Reitman v. Mulkey, 382 U.S. 369 (1966), 
the Court suggested three factors to con­
sider In determining whether state action Is 
present. The first-Immediate objective of 
the act-and the third-historical context 
and conditions existing prior to the act­
are clearly InappOSite. The sole purpose of 
the statute creating the office of the Re­
corder, and the actions of the Recorder, Is to 
facilitate and Insure the safe transfer of 
realty. The Recorder Is a neutral reposlltory. 
He Is not an advocate. The second factor­
ultimate elfect of the act-likewise Indicates 
no state action to discriminate. Contrary to 
appellants' allegations no substantial harm 
Is caused by the actions of the Recorder. 
See discussion In text. 

Clearly then, the relevant factors set forth 
in Reitman Indicate no state action. Further­
more, the neutral aspect of the governmental 
action which we have discusSed in the text 
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precludes a fin~ng of state action within 
the terms of the Fourteenth Amendment. See 
Evans v. Abney, 396 U.S. 435, 444 (1970). 
footnote 6, infra. 

e Neutral state Involvement In many other 
forms of discrimination have been placed 
outside the scope of the constitutional guar­
antees. See Waltz v. Tax Commislllon of the 
City of New York, 397 U.S. 664 (1970) (reli­
gious tax exemption); Black v. Cutter Labo­
ratories, 351 U.S. 292 (1956) (state court en­
forcement of contract clause); WUlIams v. 
Howard Johnson's Restaurant, 263 F.2d 645 
(4th Clr. 1959) (licensing by the state). 

1 The homeowner need only file a corrective 
deed with the Recorder and pay a nominal 
fee. 

• One gets an Impression of just how noxi­
ous these covenants are by perusing some 
of the examples provided In appellants' com­
plaint. One covenant provides that "no part 
of said land shall be sold to any negro or 
person of African descent or with negro or 
African blood In their veins." Appellants' 
complaint at 3. Another promises that "[n)o 
part of the land hereby conveyed shall ever 
be used, or occupied by, sold, demised, trans­
ferred, conveyed unto, or In trust for, leased. 
or rented, or given, to negroes, or any person 
or persons of negro blood or extraction, or to 
any person of t,he Semitic race, blood or ori­
gin, which racial de6Crlptlon shall be deemed 
to 'Include Armenians, Jews, Hebrews, Per­
sians and Syrians, except that; this para­
graph shall not be held to exclude partial 
occupancy of the premises by domestic serv­
ants," Ibid. These are not ancient documents 
unearthed from a now forgotten racist past. 
They are contained In modern deeds Involv­
Ing land transactions occurring today In this 
city. 

o ¥.I U.S.C. §§ 3601-3619 (Supp. V 1965-
1969). 

,. Thus It Is not surprising that the f,ew 
courts which have thus far dealt with § 3604 
(c) have construed It broedly light of Its 
pUl1pose. See United States v. Hunter. D. Md., 
324 F. Supp. 529 (197l). Cf. United States v. 
Bob Lawrence Realty. lne .• N.D. Ga., 313 F. 
SUpp. 870 (1970); Un4ted States v. Mintzes, 
D. Md., 304 F.Supp. 1305 (1969). 

11 Of course, this generalization does not 
apply to legislative or judlclal action to re­
move badges and Incidents of slavery under 
the Thirteenth Amendment. See Jones v. Al­
fred H. Mayer Co., 392 U.S. 409 (1968). 

"Compare, e.g., Reitman v. Mulkey, 387 
U.S. 369 (1967) and Hunter v. Erickson. 393 
U.S. 385 (1009). with Evans v. Abney. 396 
U.S. 435 (1970), and Palmer v. Thompson. 
403 U.S. 217 (1971). 

13 The governing statute charges the Re­
corder with the duty of recordlng "all deeds, 
contracts, and other Instruments In writing 
affecting the title or ownership of real es­
tate or personal property ,which have been 
duly acknowledged and certified," 45 D.C. 
Code § 7()1 (1967). 

,. See 42 U.S.C. § 3604(0.) : 
'" See Shelley v. Kraemer, 334 U.s. 1 (1948). 
18 Cases cited by the majority such as U.S. 

National Bank v. Snodgrass, 202 Ore. 530,275 
P.2d 860 (1954) (en bane), and Gordon v. 
Gordon, 332 Mass. 197, 124 N.E.2d 228, cert. 
denied, 349 U.S. 947 (1955). are thus totally 
Irrelevant to the Issue here. These cases, de­
cided almost two decades ago, uphold the 
power of the state to probate wUls with dis­
criminatory provisions over equal protection 
attack. Even If they can still be said to"rep­
resent good law, they are limited Ito the situa­
tion In which the state Is a1dlng private con­
duct which Is not Itself illegal. Since no 
statute prevents a testator from devising hIS 
property In a discriminatory fashion, It could 
conceivably be argued that a state probate 
court has no legal basis for refusing to par­
ticipate In this legal, private discrimination. 
PrIvate dlscrlmlnatlon In the sale of housing, 
however, has been Illegal since Jones v. Alfred 
H. Mayer Co., supra Note 4. Thus the only 

Justification for the Recorder's acceptance of 
racial covenants Is to effectuate conduct 
which Is Wholly 1llegal. It goes without saying 
that thIS Is In fact no Justification at all. 

17 "Wha\;ever the law was once, It Is a testa­
ment to our maturing concept of equality 
that, with the help of Supreme Court deci­
sions In the last decade, we now firmly rec­
ognize that the arbitrary quality of thought­
lessness can be as disastrous and unfair to 
private rights and the public Interest as the 
perversity of a willful scheme." Hobson v. 
Hansen. D. D.C., 269 F. SUpp. 401, 497 (1967), 
afll.rmed. sub nom. Smuck v. Hobson, 132 
U.S.App.D.C. 372, 408 F.2d 175 (1969) (en 
bane). 

18 Dancy v. Clark. 24 App.D.C. 487, 499 
(1905). Moreover, "even If a plliper on Its 
face appears to have been regularly executed 
so as to entitle It to record, and the re­
corder had exceeded his authority In re­
fusing to receive and record It, yet the court 
WUl not, ·by writ Of mandamus, coerce his 
action, If It appears upon consideration of 
the contents of the paper that It Is Invalid 
under the law, for, In that event, to coerce 
his action and to command the receipt and 
record of the paper would be a nugatory 
thing In law." Id. at 500. 

,. Apparently the Recorder presently 
screens all deeds submitted to him to en­
sure that they meet these reqUirements. Ap­
pellants' assertion to this effect, In their 
brief at 19, Is not challenged by appellees. 

20 At the request of the ' Justice Depart­
ment, the major title companies have agreed 
not to report the existence of racial covenants 
appearing In the records of title on property 
tor which they Issue title Insurance. See Ex­
hibit A attached to "Plaintiffs' Memorandum 
of Points and Authorities on Opposition to 
Defendante' Motion ,to Dismiss the Com­
pl/Unt." At oral argument we were Informed 
that these companies are responsible for 
about 95% of the deeds presented to the Rec­
order for filing. 

n See Note 1, supra. 

By Mr. McCLELLAN (by request) : 
S. 3026. A bill to establish a fund for 

activating authorized agencies, a.nd for 
other purposes. Referred to the Com­
mittee on Government Operations. 

Mr. McCLELLAN. Mr. President, I 
introduce, by request, a bill to establish 
a fund for activating authorized agencies, 
and for other purposes. 

This legisla,tion was requested by tlie 
General Services Administration and I 
ask unanimous consent to have inserted 
a letter from the Assistant Administra­
tor of the General Services Administra­
tion to the President of the Senate, ex­
plaining the need for this legislation. 

There being no objection, the letter 
was ordered to be printed in the RECORD, 
as follows: . 

GENERAL SERVICES ADMINISTRATION, 
Washington, D .C., Nov. 24, 1971. 

Hon. SPIRO T. AGNEW, 
Preatdent of the Senate • .... 
Washington, D.C. 
. DUR MR. PRESmENT: There Is transmitted 

herewith, for referral to the appropriate 
committee, a daft of legislation "To estab­
lish a fund for activating authorized agen­
cies, and for other purposes." 

The General Services Administration pro­
vides, on a reimbursable basis, administrative 
support services to a constantly Increasing 
num'ber of newly established commissions, 
committees, task forces, boards, and small 
agencies, the funding of which Is not other­
wise provided for. 

The experience of GSA with these entities 
reveals a recurring problem-a lack of ac­
cess to an initial fund source to eIUllble 'them, 
during the Interim period Immediately fol-

lowing their authorization and tHe time their 
approprl.atlons become available, to begin 
carrying out their assigned missions. The 
hiatus problem with which these bodies are 
now obliged to cope, arises from the delay 
Inherent In the budget and appropriation 
processes. However caused, time IsoooJ.ost to the 
point of jeopardizing In some Instances the 
meeting of prescribed time limitations. We 
cite as a recent example of crippling delay 
the establishment of the Aviation Advisory 
Commission (P.L. 91-258, approved May 21, 
1970) required to present Its report and rec­
ommendations by not later than January 1, 
' 1972. Appropriations were not enacted lor the 
funding of this Commission until May 25, 
1971. 

We believe It desirable to remeldy by legis­
lation the funtllng dilemma. which confronts 
these types of organizations In their early 
stages. The dra.!t bill submitted herew1th 
would achieve the needed result by authoriz­
Ing the establishment of a fund for activat­
Ing authorized agencies. The fund would be 
a.dm1onlstered by GSA which currently per­
foI'IIlS administrative support services for 
more than 40 small commissions and com­
milttees. AdvlliIl.Ce& from t1be fund would be 
subject to approvaa by the Director of the 
Office of Management and Budget. 

We urge prompt Introduction and enact­
ment of 'the dra.f't bUI. 

The Office of Management and Budget has 
advised that there Is no objection to the sub­
mission of this proposed legislation to the 
Congress, an.dJ Its enactment would be In ac­
cord with /the program of the President. 

Sincerely, 
HAROLD S. TRIMMER, Jr., 

ASSistant Administrator. 

S. 3026 
A bill to establish a fund for activating 
authorized agencies, and for other purposes 

Be it enacted by the Senate and House Of 
Representatives of the United States Of 
America in Congress assembled, That there 
Is hereby establIShed on the books of the 

• Treasury a fund, which shall be administered 
by the General Services Administration. The 
fund may be capitalized at not to exceed 
$3,000,000 and shall be avallable, wlthouit 
f1sca.l year limitation, for advanoe fUIldin€ 
to activate boards, commissions, com.m1.ttees, 
small agen.c1es and other Federal orga.nlza­
tlons established by act of Congress or 'by 
Executive Order of the Plresldent, the fund­
Ing of which Is not otherwise provided for, 
and until such time as appropriations there­
for have been made by the Congress. Such 
advances shall be subject to approval 'by the 
Director, Office of Management and Budget. 

SEC. 2. Any advances from the fund estab­
lished by this Act shall be fully reimbursed 
(without interest) from any appropriations 
made avaUable for purposes fOr which the 
funds were advanced. The fund will also be 
credited wlt.h all reimbursements, and re­
funds or recoveries relalt1ng to personal prop­
erty anti services prooured through the fund. 

SEC. 3. There Is hereby authorized to be 
appropriated, without fiscaa year limitation, 
as initial capital to the fund created by this 
Act, an amount not to exceed $3,000,000. 

By Mr. CRANSTON (for himself 
and Mr. TuNNEY): 

S. 3027. A bill to designate certain 
lands in San Luis Obispo County, Cali­
fornia, as wilderness. Refel'1'ed to the 
Committee on Interior and Insular Af­
fairs. 

Mr. CRANSTON. Mr. President, I in­
troduce for appropriate reference a bill 
to designate certain lands in San Luis 
Obispo County, Calif., as the Lopez 
Canyon National Wilderness .l\rea. I am 
delighted that my distinguished colleague 
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ity in our defenses and then proposed 
military systems to protect them. 

This kind of "political signaling" with 
strategic military Systems does not seem 
to make sense militarily, and it is cer­
tainly inconsistent with our stated ob­
jectives at SALT and with our supposed 
entry into an era of negotiations rather 
than confrontations. So many of our ac­
tions are at variance with the objective 
of coming to a political settlement with 
the U.S.S.R.-we increase ULMS, we go 
ahead with a B-1 bomber, we stall en­
tering into MBFR negotiations, we ex­
pand U.s. bases in Greece, we take the 
first step toward arms races in the In­
dian Ocean and the Persian Gulf, and 
Radio Free Europe continues undis­
turbed. 
. Even more startling is the Secretary 
of Defense's attitude toward China, 
which is hardly consistent with normal­
ization of relations. The fl.imsy anti­
Chinese rationalizations for continuing 
deployment of Safeguard is repeated, and 
the irrational fear of a Chinese strategic 
"threat" to this country is raised, en­
tirely oblivious of the political realities 
of the relations between the two coun­
tries. 

America should buy military weap­
ons for military purposes. If weapons 
are to be built for political purposes, 
perhaps they should be reviewed by the 
Foreign Relations Committee, as well as 
the Armed Services Committee. 

The ABM bargaining chip has already 
cost several billion dollars-for what? 
The time has come to buy only what 
we need. Our problem is to keep our own 
deterrent strong and to meet the needs 
of our own people here at home, not to 
match the waste of the Soviets in what­
ever ways they choose to waste. We will 
always be ahead in some ways, and they 
in others. We ought not let the tradi­
tional alarums of the appropriations sea­
son cloud our perception of these basic 
considerations. 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. Is there 
further morning business? If not, morn­
ing business is concluded. 

EQUAL EMPLOYMENT OPPORTUNI­
TIES ENFORCEMENT ACT OF 
1971 
The PRESIDING OFFICER. Under the 

previous order the Chair lays before the 
Senate for its consideration the unfin­
ished business which will be stated. 

The assistant legislative clerk read as 
follows: 

CaJ.endar No. 412, S. 2515, a bill to further 
promote equal employment opportunities for 
American workers. 

·Mr. BYRD of West Virginia. Mr. Pres­
ident, I suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 

Mr. WILLIAMS. Mr. President, I ask 
unanimous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The question before the Senate Is 
amendment No. 809 to S. 2515. 

CLOTURE MOTION 
Mr. WILLIAMS. Mr. President, on be­

half of myself and 50 other Senators I 
will in a moment offer a motion pursuant 
to rule XXII to invoke cloture on S. 2515 
that is presently the pending business 
in this body. The leadership on both sides 
supports this motion. A constitutional 
majority of the Senate signed the motion. 

We are now ill the fifth week of debate 
on this measure. We have had more than 
30 rollcall votes on amendments to this 
bill. We debated the enforcement pro­
cedure for 4 weeks and finally resolved 
that issue on Tuesday last. 

I think that it is clear from the desul­
tory tone of the debates since last Tues­
day that the Senate is merely marking 
time until we can bting an end to debate 
on this bill. I know that a large majority 
of the Senate wants this bill passed. 

This motion for cloture will be voted 
on next Tuesday afternoon. I believe that 
it is incumbent upon each and every 
one of the Members of the Senate who 
believes in the cause of equal employ­
ment opportunity to be present and to 
vote on this measure. It will be, I hope, 
a historic demonstration to our minori­
ties and women that effective assistance 
can be provided to end job discrimina­
tion in our society. 

Mr. President, this issue has been fully 
and completely debated. I urge all of my 
colleagues to join with me on Tuesday to 
end this debate and pass S. 2515. 

Mr. JAVITS. Mr. President, will the 
Senator yield? 

Mr. WILLIAMS. I am happy to yield. 
Mr. JAVITS. Mr. President, the Sena­

tor from New Jersey (Mr. WILLIAMS) and 
I are presenting this cloture motion to 
the Senate with the feeling that every 
conceivable area in respect of this meas­
ure has now been explored. The amend­
ments have been dealt with in substance, 
not once but more than once in most in­
stances, and the time has now come to 
vote. If our constitutional system can­
not under these circumstances gear it­
self up to acting instead of talking fur­
ther then, indeed, we are in some con­
stitutional crisis. 

Also, Mr. President, we have gone very 
far in the number of Senators who have 
signed the cloture motion. Only 16 Sen­
ators are required for a cloture motion. 
Designedly the Senator from New Jersey 
and I set out to get 51 signatures of Sen­
ators, a constitutional majority. 

I know I express our joint gratitude to 
all who joined with us because we wanted 
to demonstrate how conclusively is this 
sentiment on the part of the Senate, the 
constitutional majority, that the time 
has come to vote. 

Even now no amendment will be cut 
off. Any amendment at the desk would be 
qualified by. a suitable unanimous con­
sent up to the vote, and thereafter Mem- / 
bers will have an opportunity to have ' 
amendments voted on, every Member 
having an hour. 

I regret the form the bill has now, but 
nonetheless it is the will of the Senate 
and if we wish the will of the Senate to 
be expressed in voting on this matter we 
must be willing to accept it after full and 
fair debate, as it is. I am fully cognizant 
of that and on other occasions I have de­
fended vigorously the will of the Senate 
in conference, even though I might have 
voted the other way. I have no doubt 
that the Senator from New Jersey (Mr. 
WILLIAMS) feels the same way I do. 

I do not use this expression in any in­
vidious sense, but I wish to say that we 
accept the watering down of the enforce­
ment power. We did it in the broader in­
terest of getting a bill to deal with the 
worst of all discrimination, denial of jobs 
or the opportunity for jobs on the 
grounds of race, religion, color, national 
origin, or sex. 

We are satisfied there is a measurable 
improvement over what we have had up 
to now and that it will result in xnateri­
ally cutting down the backlog of equal 
employment opportunity cases and giv­
ing a much better opportunity to protect 
constitutional guarantees. 

This cloture motion contains the high­
est number of signers in any civil rights 
bill. There was a measure in 1926 that 
had more signers that involved a branch 
banking bill, but this is the largest num­
ber of signers on a bill involving civil 
rights. 

I join the Senator from New Jersey in 
expressing great satisfaction in working 
with him in an extremely difficult debate. 
I doubt any more difficult matter has 
been carried out in this Chamber. 

Mr. WILLIAMS. The feeling is cer­
tainly mutual in that respect. 

Mr. President, I submit the cloture 
motion under rule XXII of the Standing 
Rules of the Senate to bring to a close 
debate on S. 2515. 

The PRESIDING OFFICER (Mr. 
CHILES). The cloture motion having 
been requested under rule XXII, the 
Chair, without objection, directs the 
clerk to state the motion. 

The assistant legislative clerk read the 
cloture motion, as follows: 

CLOTURE MOTION 

We, the undersigned Senators, in accord­
ance with the provisions of rule XXU of the 
Standing Rllies of the Senate, hereby move 
to bring to a close the debate upon the b!ll 
(5. 2515), a bill to further promote equal 
employment opportunities for American 
workers. 

Mike Mansfield 
Robert Griffin 
Robert C. Byrd 
Abraham Ribicolf 
Thomas J. McIntyre 
Jennings Randolph 
Harold E . Hughes 
Gaylord Nelson 
Thomas F. Eagleton 
AdlaJ. Stevenson 
WaJ.ter F. Mondale 
Lee Metcalf 
Frank E. Moss 
Len B. Jordan 
John O. Pastore 
Robert T . Sta.lford 
Mark O. Hatfield 
Robert Taft, Jr. 
Harrison WUliams 
Richard S . Schweiker 
Hugh Scott 
Jacdb K. Javlts 
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,. See Yale L. J. at 922 (protective labor 

legislation); Id. at 936 (domestic relations 
law); Id. at 954 (criminal law); Id at 967 
(the miUtary). See also, Dorsen & Ross, The 
Necessity 01 a Constitutional Amendment, 6 
Harv. Civ. Rights Civ. Lib. L. Rev. 216, 221-
23 (1971) [hereinafter cited as Dorsen & 
Ross). 

,., Yale L.J. at 922-936; Ross, Sex Discrimi­
nation and "Protective" Labor Legislation, 
1970 Hearings before Senate Judiciary Com­
mittee on the Equal Rights Amendment at 
210. See also Cheatwood v. South Central Bell 
Tel. &- Tel. Co., 303 F. S'.lPp. 754 (M.D. Ala. 
1969) and Bowe v. Colgate-Palmolive Co., 416 
F. 2d 711 (7th Cir 1969) (weight lifting re­
strlctlons); Mengelkoch v. Industrial Wellare 
Commission, 437 F. 563 (9th Clr. 1971), rev'g 
in part 284 F. Supp. 950 (C.D. Cal., 1968) 
(maximum hours legislation) 

:n" Approximately two-thirds of the states 
permit divorce courts to grant alimony 
awards to the wife only. The remalnlng one 
third permit alimony awards to either 
spouse. Yale L.J. at 952-53 & n. 192. 

2S H. Clark. Domestic Relations 195-96 
(1968). 

.. See, e.g., Model Penal Code § 230.5 (Pro­
posed 01llcial Draft, 1962). 

2. See, e.g., Unilorm Marriage and Divorce 
Act §§ 308 (a) and (b). 

25 10 U.S.C. § 3209(b) (Supp. IV., 1967); 32 
C.F.R. § 580 (1971). 

!!O Yale L. J. at 969. 
27 32 C.F.R. § 888.2(f) (1970). 
.. However, In 1950 and 1953, the Equal 

Rights Amendment was passed by the Sen­
ate with a clause permitting reasonable clas­
sifications to protect women (which was in­
tended to apply to the draft). In 1970, 
Senator Ervin proposed a specific draft ex­
ception and In July, 1971, the House Judiciary 
Committee reported out the Equal Rights 
Amendment with a similar provision. 

.. See, e.g., Cheatwood v. South Central 
Bell Tel. &- Co., op. cit. supra at n. 20, at 
758-59. 

.. See discussion in Yale L. J. at 900-02. 
The Supreme Court recognized the constitu­
tional right of privacy in Griswold v. Con­
necticut, 381 U.S. 479 (1965). See also York 
v. Story, 324 F. 2d 450 (9th Clr. 191;)3), cert. 
denied, 376 U.S. 939 (1964) wherein the 
Court appUed the constitutional right of 
privacy to the situation where pollce con­
duct searches involving the removal of cloth­
ing. 

3150 U.S.C. App. § 456 (h) (2) Supp. V. 
(1969). . 

82 Yale L. J. at 968 & n. 252. 
33 Kurland at 250. 
M Yale L.J. at 903-04. See also, Flss, Racial 

Imbalance in the Public Schools: The Con­
stitutional Concepts, 78 Harv. L. Rev. 564 
(1965); Kaplan, Equal Justice in an Unequal 
World: Equality lor the Negro-The Prob­
lem 01 Equal Treatment, 61 Nw. U.L. Rev. 
363 (1966); Developments in the Law-Equal 
Protection, 82 Harv. L. Rev. 1065, 110f>--20 
(1969) . 

"" See Swann v. Charlotte-Mecklenburg Bd. 
01 Educ., __ U.S. __ , 91 S. Ct. 1267 (1971). 

.. Yale L.J. at 904. 
07 Id. at 904--05. 
as Freund, The Equal Rights Amendment is 

Not the Way, 6 Harv. Civ. Rights Civ. L.b.L. 
Rev. 234, 240 (1971), [hereinafter cited as 
Freund). The number of times that bath­
room fac1l!ties have been used to Justify sex­
based discrimination is very surprising. To 
cite only a few examples: Last year one Sen­
ator opposed confirmation of the appoint­
ments of female pages to the Senate because 
they would not be able to deliver messages 
to Sena.tors in the men's rest room. The 
EEOC guideline explicitly state that the lack 
of restroom facil!ties for female employees 
is no excuse not to hire them; thus presum­
ably the argument has been raised many 
times by employers. See, e.g., Cheatwood, 
lupra. Female high school students have been 

barred from competition In varsity sports 
such as tennis and swimming because the 
teams are all male and no locker room fac!l!­
ties were provided for females. 

3\) See footnote 30. 
.. Emerson, In Support 01 the Equal Rights 

Amendment, 6 Harv. Civ. Rights Civ. Lib. L. 
Rev. 225, 232 (1971). 

"- Freund at 234. 
'" Doren & Ross at 220. See, e.g., United 

States v. Guest, 383 U.S. 747, 761, 774 (1966) 
(opinions of Clark and Brennan, J. J.); 18 
U.s .C. § 241 (1964); 42 U.S.C. § 1985 (1964). 

'3 The undue burden of mathematical pre­
cision which proponents of women's rights 
must shoulder each time legislation Is pend­
ing is ellrn!nated once a national moral com­
mitment to sex equality is unequlvocally 
stJated. With a national expression of equal­
ity it will not be necessary to prove again 
and again, in each state, that women are, for 
example, as intelligent or as "business­
minded" as men. 

DISSENTING VIEWS OF PORTER R. 
CHANDLER 

The first sentence of the Committee re­
port says: 

"The widesprea.d and pervasive laws and 
practices which discriminate against 
women are not only irrational. but also di­
rectly and seriously Injurious to a sub­
stantial part of our society." 

This might have been true in 1772. It 
might have been partially true in 1872. But 
as of 1972 it seems to me to be a wild exag­
geration. Many of the examples given in the 
report (e.g. laws forbidding ·women In a few 
states to work In mines or as ba.rtenders, or 
exluding them from the dubious honor of 
being drafted Into the armed forces) seem 
rather far-fetched, it not ridiculous. 

Nor as I convinced that the far-reaching 
and shot-gun type of remedy proposed-a 
Constitutional amendment--Is either neces­
sary or appropriate. Such abuses as may exist 
are susceptible to correction either through 
legislative channels or through the existing 
Equal Protection Clause of the Fourteenth 
Amendment. The report dismisses these al­
ternatives by saying In effect that they would 
take too long. 

The broa.d reach of the proposed Constitu­
tional amendment, as Interpreted by the au­
thors of the Committee report, can best be 
realized by a careful rea.dlng of the section 
of the report hea.ded "The Mil!tary." The re­
port unequivocally states that one of its 
purposes Is to ensure that women be not only 
permitted but required to be treated on an 
exact parity with men for all purposes of 
rn!litary service. If men are drafted for com­
bat duty In the Infantry, or as truck drivers, 
women must be slrn!larly drafted. If men are 
assignable to the boiler room of a destroyer, 
women must be similarly assignable. Some­
what grudgingly, the report concedes that 
"separate quraters for men and women would 
be provided under the constitutional right of 
privacy, even though this may Involve build­
lug more toilet and sleeping facilities." How 
this is to be a.ccompllshed without rebuilding 
all our destroyers, or whether segregated 
pup tents and foxholes for the Infantry will 
be constitutionallY ' mandated, are not elu­
cidated in the report. 

I respectfully dissent and recommend that 
the Committee report be rejected. In this 
connection I note that the Committee on 
Federal Legislation of this Association has 
submitted a report a.dverse to the proposed 
Constl tutional Amendment. 

SOVIET 'STRATEGIC WEAPONS 
BUILDUP 

Mr. FULBRIGHT. Mr. President, each 
year about this time, for as long as I can 
remember, the Senate along with the rest 

of the country has been affiicted with dis­
closures about new strategic threats 
which have, or will soon have mateJ.ial­
ized. This year the situation is both sim­
ilar and different. It is similar in that we 
hear the traditional refrain of Soviet 
strategiC weapons buildup. We are told as 
always that the buildup has exceeded all 
expectations. We are told that we are 
falling behind. 

These statements are, of course, ques­
tionable. Just to give one example, the 
defense posture statement shows that 
U.S. "total offensive force loadings" have 
gone-or will g(}-up from 4,700 to 5,700 
from November 1, 1971, to mid-1972. 
Meanwhile, Soviet force loadings have 
risen only from 2,100 to 2,500. Thus, as 
the posture statement itself indicates, we 
are adding 1,000 weapons and they only 
400. 

At this time of year it may be appro­
priate to stop and see what became of 
some old threats. I wonder if my col­
leagUes remember the Soviet multiple 
warheads, the threat which was used to 
frighten us into approving the ABM? On 
page 56 of the defense posture statement 
we learn that the Soviet Union has not 
even had a test of an MRV warhead­
that is, multiple warheads without 
independent guidance since late 1970-
more than a year ago. We began to flight 
test independently guided re-entry ve­
hicles in August 1968, and deployed them 
about 2 years later. In other words, we 
now find that we are more than 3 years 
ahead in MIRV technology. . 

The new aspect of this year's posture 
statement is that we are being asked to 
invent new weapons systems for inter­
national political purposes. This is, of 
course, a logical extension of the bar­
gaining chip argument, and it represents 
a dangerous 'and expensive trend in de­
fense planning. The initial billion dol­
lar installment proposed for a ULMS 
submarine system which could ultimately 
cost $30 billion is a good illustration. 

The postw'e statement does not make 
a serious case that our Polaris subma­
rines are threatened. The case for a new 
sea-based missile force is based simply 
on the need to show the Soviet Union 
that we too can spend money on sea­
based systems, if they are unwilling to 
halt building submarines. The defense 
posture statement explains ULMS this 
way: 

The continuing Soviet strategic offensive 
force buildup, with Its long-term Implica­
tions, convinced us that we need to under­
take a major new strategic initiative. TWs 
step must signal to the Soviets ana our allies 
that we have the will and the resources to 
maintain su1llcient strategic forces In the 
face of a growing Soviet threat. 

Secretary Laird went on to say that he 
had "carefully reviewed all alternatives 
for new strategic initiative" and had 
chosen ULMS since it had the "best long­
term prospect" for survivability. 

This is an unusual approach to mili­
tary analysis. We decide that we need 
to signal the Soviet Union politically 
with some strategic initiative. So we look 
around for some weapon systems that 
seem likely to survive. While I am no 
expert on such matters, I would have 
thought that our military planners first 
looked to find some military vulnerabil-
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the Senators who signed the cloture mo­
tion on S. 2515 that was offered on that 
date, omitted listing the names of sev­
eral Senators who had signed the cloture 
motion. It will be recalled that a total 
of 53 Senators signed the motion. It was 
submitted on two pages, and evidently 
the second page somehow got lost at the 
printers. 

I therefore ask unanimous consent 
that the cloture motion and the com­
plete list of signers be printed .in the 
RECORD. 

There being no objection, the text of 
the motion and list of signers were or­
dered to be printed in the RECORD, as 
follows: 

CLOTURE MOTION 

We, the undersigned Senators, In accord­
anoe with the provisions of rule XXII of the 
Standing Rules of the Senate, hereby move 
to bring to a close the debate upon the bill 
(S. 2515), a bill to further promote equal 
employment opportunities for American 
workers. 

1. Mike Mansfield 
2. Robert Griffin 
3. Robert C. Byrd 
4. Abraham Rlbico1f 
5. Thomas J. McIntyre 
6. Jennings Randolph 
7. Harold E. Hughes 
B. Gaylord Nelson 
9. Thomas F. Eagleton 

10. Adlai Stevenson 
11. Walter F. Mondale 
12. Lee Metcalf 
13 ~ Frank E. Moss 
14. Len B. Jordan 
15. John O. J'astore 
16. Robert T. Stafford 
17. Mark O. Hatfield 
lB. Robert Taft, Jr. 
19. Harrison Williams 
20. Richard S. Schwelker 
21. Hugh Scott 
22. Jacob K. Javits 
23. J: Caleb Boggs 
24. Charles H. Percy 
25. James B. Pearson 
26. Edward W. Brooke 
27. Gordon Allott ' 
2B. Lowell P . Weicker 
29. Clifford P. Case 
30. Marlow W. Cook 
31. Charles McC. Mathias, Jr. 
32. Robert Dole 
33. Henry Bellmon 
34. Bob Packwood 
35. Ted Stevens 
36. J. Glenn Beall 
37. Vance Hartke 
38. George McGovern 
39. Frank Church 
40. Alan Cranston 
41. Claiborne Pell 
42. Daniel K. Inouye 
43. John V. Tunney 
44. Gale W. McGee ' 
45. Joseph M. Montoya 
46. Philip A. Hart 
47. Stuart Symington 
48. Lloyd Bentsen 
49. William Proxmlre 
50. Birch Bayh 
51. Fred R. Harris _ 
52. Lawton Chiles 
53. Warren G . Magnuson 

QUORUM CALL 
Mr. WILLIAMS. Mr. President, I sug­

gest the absence of a quorum. 
The PRESIDING OFFICER. The clerk 

will call the roll. 
The second assistant legislative clerk 

proceeded to call the rolL 

Mr. ALLEN. Mr. President, I ask 
unanimous consent that the order for 
the qUOrUlll call be rescinded. 

The PRESIDING OFFICER. Without 
objection,Jt is so ordered. 

EQUAL EMPLOYMENT OPPORTUNI­
TIES ENFORCEMENT ACT OF 1971 

_The Senate continued with. the con­
sideration of the bill (S. 2515) a bill to 
further promote equal employment op­
portunities for American workers. 

Mr. ALLEN. Mr. President, on behalf 
of myself and the distinguished SenatOl: 
from North Carolina (Mr. ERVIN) I call 
up an amendment which is at the desk 
and ask that it be stated. 

The PRESIDING OFFICER. The 
amendment will be read. 

The assistant legislative clerk read as 
follows: 

On page 50, between lines 19 and 20, to 
insert the following at the end of section 4 
with a proper subsection designation: 

As used in this act, the term "charge" 
shall mean an accusation of discrimination 
supported by oath or affirmation." 

Mr. ALLEN. Mr. President, by way of 
explanation of the clerk's difficulty in 
reading the amendment, it was drafted 
by the hand of the distinguished Senator 
from North Carolina (Mr. ERVIN) 
who--

Mr. ERYIN. If the Senator will pardon 
me, if he tested me solely on my capacity 
to write rather than to read, I could not 
pass a literacy test. 

Mr. ALLEN. Fortunately, or unfortu­
nately, as the case may be, there is no 
literacy test any more, so that the distin­
guished Senator would have no difficulty 
getting by any examination if he should 
appear before a board of registrars. 
[Laughter.] 

Mr. President, the purpose of this 
amendment is to require that charges of 
discrimination filed with the Commission 
shall be under oath or affirmation. For 
some reason unexplained, but apparently 
not intentional, the amendment as 
drafted and the committee substitute as 
reported, leave off the requirement that 
a charge be under oath. 

The present law and the committee 
report containing a copy of the present 
law, at page 55, section 706(a) points 
out: 

Whenever it is charged in writing under 
oath by a person claiming ~ be aggrieved-

So all this amendment would do would 
be to go back to the present law and 
make no change in the requirement, 
meaning charges are to be filed and 
made under oath in writing:. 

I am advised that the sponsors of the 
bill have no objection to the amendment. 
I trust that they will so state. 

Mr. WILLIAMS. Mr. President, I 
gather that one copy has been taken 
from the Chamber. Does the Senator 
have another copy of the amendment? 

Mr. ALLEN. No, sir. The amendment 
adds a new section at the end of section 
4, and it is between lines 19 and 20 on 
page 50 of the bill. It merely states that 
the word "charge" as used in the act 
shall be a charge supported by oath or 
affirmation. 

Mr. WILLIAMS. I wonder if the Sen­
ator would refer to the bill at page 34, 
and whether this would not be the place 
to make the bill conform to present 
law. 

Mr. ALLEN. The only reason we did 
not put it there would have been because 
four or five subsections start off with ref­
erence to a charge, and it would- have 
been necessary to amend the bill at 
about four or five places, whereas if we 
add one coverall, blanket statement it 
would cover the matter without trying 
to amend it as four or five different 
points, and possibly not covering every 
one. 

Mr. WILLIAMS. The present Law 
makes the requirement in one place, and 
it is in section 706. 

Mr. ALLEN. Yes. 
Mr. WILLIAMS. "Whenever it is 

charged in writing under oath." I do not 
know why it was taken out of the bill; 
but I would think that would be the 
place to put it back. 

Mr. ALLEN. As I stated, if it were put. 
back, it would also have to be put back 
on page 35, subsection (c), where it re­
fers to the case of a charge; it would 
also have to be put on page 36, subsec­
tion (d), where 'it refers to the case of a 
charge; it would also have to be put on 
page 37, subsection (e), where it refers 
.to the case of a charge. 

Mr. WILLIAMS. If the Senator will 
yield further, if it could be done in one 
place, it probably would be best to do it 
in section 706(b) where the requirement ­
would be put at the very beginning: 
"Charges shall be in writing under oath 
or affirmation." That would be on line 
21, page 34, of the bill before the Senate. 

Mr. ALLEN. Apparently the oath or 
affirmation requirement was left out of 
the bill. 

Mr. WILLIAMS. Yes. 
Mr. ALLEN. Would the Senator then, 

interpose no objection if we withdrew 
the amendment, put in a quorum call, 
and then put in an amendment that is 
applicable to this line? 

Mr. WILLIAMS. I wonder if the Sen- • 
ator could do that without the benefit of 
a quorum call, while we further discuss 
the bill. The reason for the omission in 
the bill of the requirement that the 
charges be filed in writing under oath-is 
not clear to me. I do not know why it 
was done. 

Mr. ALLEN. Very well. We will put in 
such an amendment. 

Mr. WILLIAMS. The Senator has ac­
oommodated this provision to those who, 
for one reason or another do not resist 
taking an oath, and suggests putting it 
"in writing under oath or affirmation." 

Mr. ALLEN. That ls the way we have 
worded it. 

Mr. WILLIAMS. Certainly, in the lib­
eral spirit of today-

Mr. ERVIN.-Mr. President, if the Sena­
tor will yield, I would suggest to the dis­
tinguished Senator from Alabama that 
he modify his amendment so as to read, 
on page 34, line 21, insert the following 
between the word "writing" and the word 
"and": "under oath or affirmation." 

Mr. ALLEN. Very well. 
Mr. President, I offer a modification 

of my amendment in the manner sug--
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tion for the Commission, but might not 
be able to protect the Commission's in­
terest in a case where private litigant 
is involved. 

No. 899 is a technical amendment re­
defining the Commission's operational 
authority to eliminate references to the 
cease-and-desist powers. 

No. 900 is a technical and conforming 
amendment to the provision of S. 2515 
that created a general counsel. It makes 
clear the general counsel authority is to 
handle the filing of complaints under 
the now adopted court enforcement pro­
cedures rather than the issuance and 
prosecution of complaints before the 
Commission under cease and desist. 

The amendment also strikes the pro­
vision prohibiting the Commission em­
ployees engaged in prosecutorial func­
tions from participating in other de­
cisional functions at the Commission 
since there is no administrative hearing 
process any longer, as a result of the 
amendment. 

Amendment No. 901 is a technical 
amendment concerning the investiga­
tory powers of the Commission w~ch 
eliminates a sentence relating to the use 
of the subpena powers in relation to 
cease and desist, which again has been 
stricken. 

Amendment No. 902 is a technical 
amendment, eliminating the reference in 
the pattern and practice transfer to 
cease and desist procedures to make clear 
that the Commission's handling of pat­
tern and practice cases is to be through 
the Federal district courts. 

The PRESIDING OFFICER (Mr. 
Moss). The question is on agreeing en 
bloc to the amendments numbered 896, 
897, 899, 900, 901, and 902. 

The amendments were agreed to en 
bloc. 

The PRESIDING OFFICER. The bill 
is open to further amendment. 

Mr. WILLIAMS. Mr. President, I have 
nine other technical amendments which 
have not been printed. I have reviewed 
them with the Senator from North Caro­
lina and believe that, as they are of a 
technical nature only, they will be ac­
cepted. 

I send the amendments to the desk and 
ask unanimous consent that they not be 
read but printed in the RECORD, and I 
will explain each one at this time. 

The PRESIDING OFFICER. Is there 
Dbjection to consideration of the per­
fecting amendments en bloc and to sus­
pend the reading of the amendments? 
The Chair hears none, and it is so or­
dered; and without objection, the amend­
ments will be printed in the RECORD. 

The text of the amendments is as 
follows : 

On page 33 , in the matter to be inserted 
by an amendment after line 13, strike out 
the word "reUgions" and insert in Ueu there­
of the word "reUgion". 

On page 33, in the matter to be inserted 
by an amendment after line 13, strike out 
the word "in" and insert in Ueu thereof the 
word "to". 

On page 38, in the matter to be inserted 
by amendment numbered 884, insert on page 
2, line 7, after the period the following: "The 
person or persons aggrieved shall have the 
right to intervene in a civU action brought 
by the General Counselor the Attorney Gen-

era! in a case involving a government, gov­
ernmental agency, or poUtical, subdivlsion.". 

On page 38, in the matter to be inserted 
by amendment numbered 884, insert on page 
2, line 13, after the words "Attorney General" 
the following: "has not filed a civU action". 

On page 38, in the matter to be inserted 
by amendment numbered 884, on page 3, 
line 11, strike out "subsection (c)" and in­
sert in Ueu thereof "subsections (c) or (d) ". 

On page 38, in the matter to be inserted 
by amendment numbered 884, insert on page 
5, line 6, after the word "Commission" the 
following: "or the Attorney General in a 
case involving a government, governmental 
agency, or poUtical subdivision,". 

On page 38, in the .matter to be inserted 
by amendment numbered 884, on page 5, 
Une 20, strike out the word "plaintiff" and 
insert in Ueu thereof the words "aggrieved 
person". 

On page 38, in the matter to be inserted 
by amendment numbered 884, insert on page 
5, after line 11 , the following: 

"(6) The provisions of section 706 (f) 
through (k), as appUcable, shall govern 
civU action brought hereunder." 

On page 55, Une 12. strike out the word 
"or" and insert in Ueu thereof the word "as". 

On page 50, line 25, strike out "1971" and 
insert in Ueu thereot "1972". 

On page 51, line 20. strike out "1971" and 
insert in lieu thereof "1972". 

On page 59, line 6, strike out "1971" and 
insert in Ueu thereof "1972". 

The PRESIDING OFFICER. The Sen­
ator from New Jersey (Mr. WILLIAMS) 
may propound the perfecting amend­
ments at this time. 

Mr. WILLIAMS. Mr. President, the 
first amendment that I offer makes two 
typographical corrections in the amend­
ment that was adopted on religious be­
lief. The first correction makes the word 
"religion" singular instead of plural. The 
second change is a grammatical change 
relating to hardship of religious practice 
to the conduct "of" the employer's busi­
ness rather than "in" the conduct of the 
employer's business. 

Mr. ERVIN. Mr. President, I would like 
to ask the Senator from New Jersey if 
that affects the amendment which was 
adopted in any respect--

Mr. WILLIAMS. No. This does not deal 
with the amendment offered by the Sen­
ator from North Carolina. This deals 
with the amendment offered by the Sen­
ator from West Virginia, not the Sena­
tor's amendment. 

The PRESIDING OFFICER. Does the 
Senator from New Jersey wish these 
amendments to be considered en bloc or 
separately? 

Mr. WILLIAMS. I ask unanimous con­
sent that they be considered en bloc, Mr. 
President. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears none, and it 
is so ordered. 

Mr. WILLIAMS. The second amend­
ment replaces language that was in the 
original bill making it clear that the 
right of an aggrieved party to intervene 
in a civil suit brought by general coun­
sel or Attorney General in cases involv­
ing a governmental agency or politicai 
subdivision. It is likely that such individ­
ual would have the right of intervention 
under Federal rules in civil procedures 
which this amendment is designed to 
make clear. 

Mr. GRIFFIN. If the Senator from 
New Jersey will yield for a question, are 

these several amendments also cleared 
with the ranking Members on this side; 
is that correct? 

Mr. WILLIAMS. Yes. 
Mr. GRIFFIN. I thank the Senator. 
Mr. WILLIAMS. They were all cleared 

with the Senators from New York and 
Colorado. 

Mr. President, the third amendment is 
intended to make clear the proviSion 
under which a private action may have 
been filed in a case ,involving a govern­
mental agency and political subdivision. 
Private action 'can be filed if the At­
torney General has not filed a civil action 
within the requisite period of time. The 
words "has not filed a civil action" were 
left out of the amendment on court en­
forcement. 

The fourth amendment is intended to 
correct a typographical error which al­
lowed for the deferral under State and 
local proceedings under 706(c) . It should 
have read 706 (c) or (d), since there are 
two deferral procedures. . 

The fifth amendment is intended to 
make clear that preliminary injuctions 
invloving a governmental agency or po­
litical subdivision are to be sought by 
the Attorney General. 

The sixth amendment is intended to 
conform to language in the bill relating 
to an "aggrieved person" rather than the 
term "plaintiff," since civil actions would 
be in the name of the commission or the 
United States. 

The seventh amendment is in the na­
ture of a technical amendment, to make 
clear the provisions under which civil. 
actions are to be brought. 

The eighth amendment is intended to 
correct a grammatical error in the redes­
ignation of several subsections. This 
amendment, which is No. 898, is a tech­
nical amendment, intended to refiect the 
fact that the bill would be passed in 1972 
rather than in 1971, as it is in the bill 
as introduced. 

That concludes this group of technical 
amendments. 

The PRESIDING OFFICER (Mr. 
Moss). The nine technical amendments 
of the Senator from New Jersey have 
been explained and the motion to con­
sider them en bloc having been granted, 
the question is on agreeing to the 
amendments en bloc. 

The amendments were agreed to en 
bloc. 

The PRESIDING OFFICER. The bill is 
open to further amendment. 

Mr. ALLEN. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro­
ceeded to call the roll. 

Mr. WILLIAMS. Mr. President, I ask 
unanimous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
SAXBE). Without objection, it is so or­
dered. 

OMISSION OF NAMES OF SIGNERS 
OF CLOTURE MOTION 

Mr. WILLIAMS. Mr. President, I note 
that the CONGRESSIONAL RECORD of Feb­
ruary 18, 1972. at page S2107. in listing 
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lina is going to pick up the fight for the 
freedom of professional baseball players 
to contract. 

I want to say that in this analogy what 
we are doing here, or what it is my prayer 
we are doing here, is saying to the em­
ployers of this Nation, be they govern­
ments or private employers, that they 
cannot have a reserve clause reserving 
the right to not hire because or a per­
son's 'religion, race, sex, or national 
origin. . 

That reserve clause opportlUlity, I 
think, is against one of the first flUlda­
mental principles of the United states of 
America. 

Mr. President, I yield to the Senator 
from New York. 

The PRESID:tNG OFFICER. The 
Senator from New York is recognized. 

Mr. JAVITS. Mr. President, I think 
that the very eloquent argument of the 
Senator from New Jersey brings the mat­
ter home to every American. 

I believe that what is involved at this 
point is the capability of the Senate to 
operate. It seems to me that we get to a 
point-and I have recolUlted the major 
issues we have already debated and re­
debated in this debatEl---'where democ­
racy itself is challenged by the question 
of whether a legislative body can op­
erate. The thing that is often over­
looked is the rwe in the Senate by which 
a cloture motion must be agreed to by 
two-thirds in the event of a filibuster 
against the bill. That gives one-third of 
the membership present and voting the 
ability to immobilize the Government. 

We hope and pray that there is never 
a day when this right will be used to 
'eopardize the security of this Nation. 

owever, it cowd be. 
We showd all realize that nothing in 

the Constitution makes the Government 
work. If money is not appropriated, if 
authority is not given, if a law expires 
and is not renewed, the U.S. Gov­
ernment itself literally can be grolUld 
to a halt, not by affirmative aotion, but 
by unwillingness to act. And that is what 
is at stake. Therefore, we have a ques­
tion involving a really major bill and the 
capability of the Senate to act and, 
therefore, the ability of the Government 
to act. 

The President cannot spend money lUl­
less Congress appropriates it. The Presi­
dent cannot do anything if one side in 
the Senate were to say, "No. We will not 
do anything in a given aspect concerning 
the Federal law." 

At long last when the Senate does gird 
its loins, it can invoke cloture, as I believe 
it will do today. It represents, if inade­
quate a vindication of the process of our 
constitutional form of government so 
that we are not in the pOSition where 
we will collapse because our own insti­
tutions have trapped us in this quagmire 
so that we cannot act. 

I hope very much we realize that the 
Senate must act. Democracy has to have 
finality some time. That is why we have 
a Supreme Court of the United States. 
That is why we have a Congress. And 
that is why-notwithstanding the usefw­
ness of a filibuster in giving the side that 
eels they do not want a law, the oppor­
lUlity to say, for whatever reason, that 

they will use this rule that permits the 
Senate to act only by a majority of two­
thirds-the Senate will act. 

Mr. President, I hope that the vote on 
cloture will be successfw today. 

Mr. WllLIAMS. Mr. President, do we 
have any time remaining. Have we r\Ul 
out of time? 

The PRESIDING OFFICER. The Sen­
ator from New Jersey has 5 seconds re­
maining. 

Mr. ERVIN. Mr. President, at long last 
I believe that the Senator from New York 
and I agree that the rwe requires a ma­
jority of two-thirds. 

In this very case, it compels the Sen­
ate to listen, to stop, and to think long 
enough to recover its senses. 

Mr. WllLIAMS. Mr. President, I yield 
to the Senator from New York the 5 sec­
onds if he wants to correct that erroneous 
impression. 

Mr. JAVITS. Mr. President, I think 
that we have argued and reargued this 
thing enough. There are some things, 
notwithstanding my great respect for the 
distinguished Senator from North Caro­
lina, that we cannot agree on. So, I think 
we had better vote. 

CLOTURE MOTION 
The PRESIDING OFFICER. The hour 

of 12: 15 has arrived. Under the unan­
imous consent agreement and pursuant 
to rule XXII the Chair lays before the 
Senate the pending cloture motion, which 
the clerk will state. 

The assistant legislative clerk read as 
follows: 

CLOTURE MOTION 

We, the undersigned Senators, In accord­
ance with the provisions of rule xxn of the 
Standing Rules of the Senate, hereby move 
to bring to a close the debate upon the-b!l1 
(5. 2515), a b!l1 to further promote equal 
employment opportunities for American 
workers. 

1. MIke Mansfield 
2. Robert Gr1fi1n 
3. Robert C. Byrd 
4. Abraham Rlblcolf 
5. Thomas J . McIntyre 
6. Jennings Randolph 
7. Harold E. Hughes 
8. Gaylord Nelson 
9. Thomas F. Eagleton 

10. Adlai Stevenson 
11. Walter F. Mondale 
12. Lee Metcalf 
13. Frank E. Moss 
14. Len B . Jordan 
15, John O. Pastore 
16. Robert T . Stafford 
17. Mark O. Hatfield 
18. Robert Taft, Jr. 
19. Harrison Wllllams 
20. Richard S. Schwelker 
21. Hugh Scott 
22. Jacob K. Javlts 
23. J . Caleb Boggs 
24. Charles H. Percy 
25. James B. Pearson 
26. Edward W . Brooke 
27. Gordon Allott 
28. Lowell F. Welcker 
29. C!1Iford P. Case 
30. Marlow W . Cook 
31. Charles McC. Mat hias, Jr. 
32. Rdbert Dole 
33. Henry Bellmon 
34. Bob Packwood 
35. Ted Stevens 
36. J . Glenn BeaU 
37. Vance Hartke 

38. George McGovera 
39. Frank Church 
40. Alan Cranston 
41. Claiborne Pell 
42. Daniel K. Inouye 
43. John V. Tunney 
44. Gale W . McGee 
45: Joseph M. Montoya 
46. Ph1llp A. Hart 
47. Stuart Symlngton 
48. Lloyd Bentsen 
49. W1lliam Proxmire 
50. Birch Bayh 
51. Fred R. Harris 
52. Lawton Chiles . 
53. Warren G . Magnuson 

CALL OF THE ROLL 
The PRESIDING OFFICER. Under 

rule XXII, the Chair directs the clerk to 
call the roll to ascertain the presence of 
a quorum. 

The second assistant legislative clerk 
called the roll and the following Senators 
answered to their names: 

Aiken 
Allen 
Allott 
Anderson 
Bayh 
Beall 
Bellmon 
Bennett 
Bentsen 
Bible 
Boggs 
Brock 
Brooke 
Buckley 
Burdick 
Byrd, Va. 
Byrd, W . Va. 
Cannon 
Case 
Chlles 
Church 
Cook 
Cooper 
Cotton 
Cranston 
Curtis 
Dole 
Dominick 
Eagleton 
Eastland 
Ellender 
Ervin 

[No: 51 Leg.] 
Fann.!n 
Fong 
Fulbright 
Gambrell 
Goldwater 
Gravel 
Griffin 
Gurney 
Harris 
Hart 
Hartke 
Hatfield 
Hollings 
Hruska 
Hughes 
Humphre7 
Inouye 
Javlts 
Jordan, N.C. 
Jordan, Idaho 
Kennedy 
Long 
Magnuson 
Mansfield 
Mathias 
McGee 
McIntyre 
Metcalf 
Miller 
Mondale 
Montoya 
Moss 

Muskle 
Nelson 
Packwood 
Pastore 
Pearson 
Pell 
Percy 
Proxmlre 
Randolph 
RlblcoJI 
Roth 
Ssxbe 
Schwelker 
Scott 
Smith 
Sparkman 
Spong 
StaJIord 
Stennis 
Stevens 
Stevenson 
Symington 
Taft 
Talmadge 
Thurmond 
Tower 
Tunney 
Welcker 
WUllams 
Young 

Mr. BYRD of West Virginia. I an­
nOlUlce that the Senator from Arkansas 
(Mr. MCCLELLAN), the Senator from 
South Dakota (Mr. McGoVERN), and the 
Senator from Washington (Mr. JACK­
SON) are necessarily absent. 

Mr, GRIFFIN. I annOlUlce that the 
Senator from Tennessee (Mr. BAKER) is 
absent by leave of the Senate on official 
committee business. 

The Senator from Wyoming (Mr. 
HANSEN) is necessarily absent. 

The Senator from South Dakota (Mr. 
MUNDT) is absent because of illness. 

The PRESIDING OFFICER. A quo­
rum is present. 

The question before the Senate now 
is: Is it the sense of the Senate that 
debate on S. 2515, a bill to further pro­
mote equal employment opportunities 
for American workers, shall be brought 
to a close? 

The yeas and nays are mandatory 
lUlder the rwe, and the clerk will call 
the roll. 

The assistant legislative clerk called 
the roll. 

Mr. BYRD of West Virginia.. I an­
nOlUlce that the Senator from Washing­
ton (Mr. JACKSON), the Senator from 
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Arkansas (Mr. MCCLELLAN) and the 
senator from South Dakota (Mr. Mc­
GOVERN) are necessarily absent. 

On this vote, the Senator from Wash­
ington (Mr. JACKSON) the Senator from 
South Dakota (Mr. MCGoVERN) are 
paired with the Senator from Arkansas 
(Mr. MCCLELLAN) . 

If present and voting, the Senator 
from Washington and the Senator from 
South Dakota would vote "yea", and the 
Senator from Arkansas would vote 
"nay." 

Mr. GRIFFIN. I announce that the 
Senator from Tennessee (Mr. BAKER) 
1s absent by leave of the Senate on of­
ficial committee business. 

The Senator from Wyoming (Mr. HAN­
SEN) is necessarily absent. 
. The Senator from South Dakota (Mr. 
MUNDT) is absent because of illness. 

The yeas and nays resulted-yeas 73, 
nays 21, as follows: 

Aiken 
Allott 
Andel1iOn 
Bayh 
Beall 
Bellmon 
Bentsen 
Boggs 
Brooke 
Buckley 
Burdick 
By.rd, W. Va. 
Cannon 
Case 
Chlles 
Church 
Cook 
Cooper 
Cranston 
CUrt1a 
Dole 
Domln4c1t 
Eagleton 
Fong 
Gambrell 

Allen 
Bennett 
Bible 
Brock 
Byrd, V&. 
Ootton 
Eaatla.nd 

[No. 52 Leg. ] 

YEA&-73 
Goldwater 
Gravel 
Griffin 
Ra.rrls 
Hart 
Hartke 
Hatfield 
Hughes 
Humphrey 
Inouye 
Javlts 
Jordan. Idaho 
Kennedy 
Magnuson 
Mansfield 
Mathias 
McGee 
McIntyre 
Metcalf 
Miller 
Mondale 
Montoya 
Moss 
Muskle 
Nelson 

NAY&-21 

Packwood 
Pastore 
Pearson 
Pell 
Percy 
Proxmlre 
Randolph 
Rlblcoff 
Roth 
Saxbe 
Schwelker 
Scott 
Smith 
Spong 
Stafford 
Stevens 
Stevenson 
Symington 
Taft 
Tunney 
Welcl~er 
Williams 
Young 

Ellender Jordan. N.C. 
Ervin Long 
Fannin Sparkman 
Fulbright Stennis 
Gurney Talmadge 
Hollings Thurmond 
Hruska Tower 

NOT VOTING-6 
Balter Jackson McGovern 
Han8en McClellan Mundt 

The PRESIDING OFFICER. On this 
vote the yeas are 73 and the nays 21. 
Two-thirds of the Senators present and 
voting having voted in the affirmative, 
the motion is agreed to. 

Cloture has now been invoked on S. 
2515, and all debate is limited to a total 
of 1 hour, in all, for each Senator. 

The question is on agreeing to amend­
ment No. 850 to the pending measure. 

Mr. SCOTT. Mr. President, on my hour, 
I rise first to comment briefly that I 
understand that not all of this time will 
be used. I believe the distinguished Sen­
ator from North Carolina has foul' 
amendments, and I understand from him 
that he does not plan to ask for roll­
call votes on them. I am not sure of 
the intention of the Senator from New 
York, but it is hoped that we can bring 
this bill to an early conclusion. Does the 
majority leader have any comment? 

Mr. MANSFIELD. No; I just wish to 
echo the sentiments expressed by the 
distinguished Republican leader. The 
sooner we can dispose of this measure, 

the sooner we will be prepared to lay 
down the bill on higher education and 
get embarked on that journey. 

Mr. SCOTI'. Does the Senator from 
New York desire the yeas and nays on 
his amendment? . 

Mr. JAVITS. Mr. President, I think it 
will depend upon the nature and extent 
of the opposition we may encounter. We 
really do not know. I have no desire for 
rollcalls just for the sake of rollcalls, but 
if opposition develops to amendments 
which the Senator from New Jersey (Mr. 
WILLIAMS) and I consider important to 
the bill, they may be necessary. From 
what I already know, I do not believe 
that our amendments should require 
more than 2 rollcalls at the most. 

Mr. CRANSTON. Mr. President, will 
the Senator from Pennsylvania yield? 

Mr. SCOTT. I yield. 
Mr. CRANSTON. I wish to advise him 

that the Senator from Colorado (Mr. 
DoMINICK) and I have an amendment, 
submitted this morning, which we wish 
to bring up, which will not necessarily' 
require a rollcall or take much time. 

Mr. SCOTT. I thank the distinguished 
Senator from California. 

AMENDMENr NO. 850 

The PRESIDING OFFICER. The ques­
tion is on agreeing to amendment No. 
850. Who yields time? 

Mr. JAVTI'S. Mr. President, I yield my­
self 3 minutes. 

Mr. BYRD of West Virginia. Mr. Presi­
dent, the Senate is not in order. We can­
not hear what the Senator says. 

The PRESIDING OFFICER. The Sen­
ate will be in order. Senators will take 
their seats. The Senator from New York 
may proceed. 

Mr. JAVITS. Mr. President, the pend­
ing amendment seeks to authorize 10 
positions in the so-called higher grades 
16, 17, and 18, for the purposes of but­
tressing the higher level staff of the 
Equal Employment Opportunity Com­
mission in connection with the new re­
sponsibilities which it would have under 
this bill. We are advised by the Commis­
sion that this is the absolute rockbottom 
minimum number with which it can even 
begin to hope to do the job which we are 
assigning it under this measure. That 
includes, of course, an enlarged jurisdic­
tion relating to employers of small num­
bers of workers, down to 15 from the 
present 25; it includes the right to go 
into court and start suits, which the 
commission has not had before; and it 
includes, with respect to employees of 
other units of government, State, and 
local, the responsibility to look into sit­
uations and try to handle them by con­
ciliation, the actual litigation being 
undertaken by the Attorney General. 

The mere recital of those responsibili­
ties indicates the size of the job, and it 
seems to me and to the Senator from 
New Jersey (Mr. WILLIAMS) that the 10 
additional positions sought is by no 
means out of line or unreasonable, and 
is certainly credible on the basis of the 
new ambit of their responsibilities. So I 
hope very much that the Senate, in the 
process of giving them the authority, will 
give them the means with which to dis­
charge the responsibility. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. DOMINICK. Mr. President, on my 
time, I should like to make a parliamen­
tary inquiry. 

The PRESIDING OFFICER. The Sen­
ator will state it. 

Mr. DOMINICK. Under the rules of 
cloture, is it possible to amend an amend­
ment if the amendment has not been 
sent to the desk prior to this time? 

The PRESIDING OFFICER. It would 
not be in order to amend an amendment 
which has not been sent to the desk. 

Mr. DOMINICK. So the ruling of the 
Chair is that, any amendment that is 

'printed is now in fInal form, not subject 
to any amendment whatsoever. Is that 
correct? 

The PRESIDING OFFICER. The Sen­
ator is correct. 

Mr. DOMINICK. Therefore, if changes 
need to be made, could they be made by 
consent of the Senator who is offering 
the amendment-by unanimous consent 
or otherwise? 

The PRESIDING OFFICER. It would 
require the consent of the Senate to make 
such a change. 

Mr. DOMINICK. I thank the Chair. 
Mr. JA VITS. Mr. President, if there is 

no opposition to this amendment, I am 
prepared to vote on it now. 

The PRESIDING OFFICER. The ques­
tion is on agreeing to the amendment. 

The amendment was agreed to. 
UNANIMOtJS-CONSENT REQt1EST 

Mr. MANSFIELD. Mr. President, if I 
may have the attention of the leader­
ship on the Republican side and the 
members of the Senate, a situation has 
come up which may call for the laying 
before the Senate of another cloture mo­
tion this afternoon, with the vote to comr 

on Thursday. 
Mr. President, I ask that immediately 

after the third reading of the pending 
bill, the Senate proceed to the considera­
tion of H.R. 1746, the House companion 
bill; that the text of the Senate bUl as 
amended be substituted for the House 
passed bill; that the House bill as 
amended progress through third read­
ing, and that the fInal vote occur on the 
House bill as amended. 

Mr. ALLEN. Reserving the right to ob­
ject, Mr. President, rule XXII has been 
invoked. 

The PRESIDING OFFICER. The Sen­
ator asks that rule XXII be suspended? 

Mr. MANSFIELD. Yes. 
The PRESIDING OFFICER. Is there 

objection? 
Mr. ALLEN. I am reserving the right 

to object. 
Rule XXII, to stop debate on the Sen­

ate bill, S. 2515, has been invoked. Under 
the provisions of rule XXII, S. 2515 shall 
be the pending business until disposed of. 
Disposed of would mean either killed or 
passed. 

I raise the point. I do not at this time 
object to the unanimous-consent request. 
I merely at this time raise the point that 
the Senator's request is out of order, un. 
der rule XXII. -

Mr. MANSFIELD. Mr. President, if I 
may be heard, I did ask unanimous con· 

. sent, and it is my belief that I am in 
order. I was aware of the situation whir 
might arise, and I would be prepar 
to hear the rullng Qf the Chair. 
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account in fut ure disarmament negotIations. 
The report underlined tha.t the growing arms 
r ace not onIy puts human surv1va.l in jeop­
a.rdy but, gra.nted that humanity does m:a.n­
a.ge to survive, it is also a cancerous threat 
to human welfare. 

The report comes a.t a m oot opportune time. 
There is Increasing evidence of a trend to­
wards detente In International relations. The 
curr-ent pol!t lcal cl!ma.te presents greater op­
portunities than ever before for additional 
agreements In the d!sa.rmament field. In 
these circumst.ances. It would seem that na­
tions can now at long last make a beg!l:\­
nIng In reordering their national and Int er­
national priorities, so that their wealth and 
energy can be ooncentrated on the better­
ment ra.ther than the possible destruction of 
life and society on this planet. The delega­
tions p'resent a.t this Conference ha.ve a most 
Important function to perform in the ful­
fillment of this noble task. 

I feel sure that all partiCipants in this 
Conference w1ll, In the year of Its tenth an­
niversary, put forward their utmost efforts 
to deal with the full range of problems re­
ferred to the Conference by the Genera.l As­
sembly. I extend to all participants my most 
cordial wishes for the fullest success in their 
common endeavour. 

The CHAmMAN (Morocco) (translation 
from French) . I think I am interpreting your 
feelings in expressing to the secreta.ry-Gen­
eral, Mr. Waldhelm, our most sincere thanks 
for the Interesting statement he has just 
made to us. We have l1stened attentively, 
Sir, to your clear and carefully thought-out 
remarks and to your words of encourage­
ment. They will remain in our memories 
throughout the effort we shall be making to 
work out concrete and substantia.l measures 
of disarmament. 

On behalf of us all, I should like to express 
our deep gratitude for this demonstration of 
sympa.thy and interest which you have made 
by your presence and by your statement. 

Now I declare that we have finished the 
open part of this meeting. After a suspension 
of five minutes, the Committee will resume 
its work in closed meeting. 

U.S. CUSTODY OF MARINE RE­
SOURCES ON THE CONTINENTAL 
SHELF 
Mrs. SMITH. Mr. President, for myself 

and on behalf of the distinguished jun­
ior Senator from Maine (Mr. MUSKIE), 
I ask unanimous consent to have printed 
in bhe RECORD a joint resolution of bhe 
Legislature of Maine relating to U.S. cus­
tody of marine resources on the Con­
tinental Shelf. 

There being no objec.tion, the joint 
resolution was ordered to be printed in 
the RECORD, as follows: 
JOINT RESOLUTION PETITIONING THE HONOR­

ABLE WILLIAM P. RoGERS, SECRETARY OF 
STAT!'!, AND THE MAINE CONGRESSIONAL DELE­
GATION FOR U.S. CUSTODY OF MARINE 
RESOURCES ON THE CONTINENTAL SHELF 
Whereas, the l!ving resources found in 

the waters adjacent to the State of Maine 
and associated with the continental shelf 
and 'slope of the United states are essential 
to the seafood needs of the State of Maine 
and the nation; and 

Whereas, these living marine resources are 
gravely endangered from unrestrained har­
vesting and fishing; and 

Whereas, the United States, because it 
lacks adequa.te jurisdiction over all domestic 
and foreign fishing in the area in which 
these resources are found, is unable to pro-

'de proper protection and manageulent for 
e conservation of these living marine re­

ources; and 
Whereas, the State of Maine has tra­

ditionally depended upon its commercial fish-

ing industry for a major portion of its coast­
al income; and 

Whereas, the State of Maine believes that, 
because of a further decHne in the fish stocks 
in this area as a result of continued heavy 
fishing pressures by fore ign d ist ant waters 
fleets, the l1ving marine resources are in dan­
ger of critical depletion; and 

Whereas, the State of Maine is convinced 
that the harvesting of these Hving marine 
resources on a susta ined b asis can be con­
tinued only if a greater measure of juris­
diction is given to coastal authorities; now, 
therefore, be it. 

Resolved: That we, the Members of the 
105th Legislature of the State of Maine 
now assembled in special session. go on rec­
ord as petitioning the Honorable WilHam 
P. Rogers, Secretary of State for the Unit­
ed States, and members of the Maine Con­
gressional Delegation to use every effort at 
their command to establish a legal basis so 
that the United states shall become the cus­
todian of all Hvlng marine resources on the 
continental shelf and its slope, including all 
such living resources in the water column 
above the continental shelf and its slope, so 
that these resources may b e h arvest-ed in a 
manner which would provide proper con­
servation and wise utilization; and that in 
addition to such management, the United 
States would have the rights to the preferen­
tial control and use of such Hving marine 
resources on the bottom and In the water 
column above the continental shelf and its 
slope as is now provided for the nonllving 
resources of this area; and that such fish­
ery jurisdiction be quaHfied to permit con­
trolled harvesting inside said United States 
fishery zone of species not fully utillood by 
United States vesseis; and be it further 

Resolved: That a copy of this Resolution, 
duly authenticated by the Secretary of State 
of the State of Maine, be transmitted forth­
with by him to - oid Secretary of State of 
the United States and to each member of 
the Maine Congressional Delegation with 
our thanks for their prompt attention to 
this vitally important matter. 

CIVIL RIGHTS AND EXECUTIVE 
COMMITMENT 

Mr. MONDALE. Mr. President, an in­
cisive review of the long history of the 
civil rights struggle in America, written 
by Senator HUBERT H. HUMPHREY, was 
published in the New Leader, of Febru­
ary 21, 1972. 

Senator HUMPHREY correctly identifies 
the crucial role of the President in ad­
vancing or delaying the Nation's move­
ment toward the establishment of gen­
uine equal opportunity for all Americans. 
In his article, entitled "Civil Rights and 
Executive Commitment," Senator HUM­
PHREY concludes that the present ad­
ministration has yet to demonstrate a 
genuine commitment to the quest for 
civil rights and full opportunity. 

Senator HUMPHREY suggests a social 
action program to get America back on 
the road to equal opportunity where 
every possible effort is made by the Fed­
eral Government. It is a program that 
would assure affirmative compliance 
with our civil rights laws, provide effec­
tive assistance for self-help community 
e«onomic d~velopment programs, rebuild 
our cities, and develop new growth cen­
ters in rural America-all designed to 
give every American genuine equality of 
opportunity. 

Mr. President, I ask unanimous con­
sent that the article by printed in the 
RECORD. 

There being no objection, the article 

was ordered to be printed in the RECORD, 
as follows: 

THINKING ALOUD : CIVIL RIGHTS AND 
EXECUTIVE COMMITMENT 

(By HUBERT H. HUMPHREY) 
I s President Nixon trying to create a new 

cl!ma.te for civil rights, a second post-Re­
constructionist era in which the pains of the 
past decades will be cast aside? Judging from 
the poHtical ebb and fiow of the PlJ:st three 
years, one would have to say Yes. The Ad­
ministration has unfiinchingly straddied civil 
r ights Issues; even the most llberal Repub­
licans have found their zeal ch1lled by Presi­
dential memoranda warning that their heads 
will roll if they seek to enforce existing 
statutes. "Watch what we do, not what we 
say" has been the official password, and in 
some instances the admonition has proven 
not without merit. Yet on the whole, Httle 
has been said and less done. 

Although the Declaration of Independence 
held it to be a self-evident truth that all 
men are created equal, Richard Nixon is not 
our first national leader to compromise that 
ideal for pol1tical considerations. Some his­
torians argue that Thomas Jefferson, for ex­
ample, wanted the Declaration to censure 
George III for emasculating the "most 
sacred rights of life and l!berty of a distant 
people, who never offended him, captivating 
and carrying them into slavery in another 
hemisphere." As Jefferson succintly pOinted 
out, however, this provision was not inserted 
because it might have offended the North, 
where "people had very few slaves them­
selves, yet ... had been pretty considerable 
carriers of them to others." Throughout the 
history of our quest for civil rights, progress 
has been blocked by the tacit agreement that 
only he who is without sin may cast a stone. 

Immediately following the Clvll War, radi­
cal Reconstructionism was Imposed on the 
South; but in a decade it gave way to a gen­
eral weariness about the rights of black 
Americans, and once again rea' ity fell short 
of ideal. President Grant finally complained 
that "the whole publlc are tired out with 
these annual autumnal outbreaks in the 
South, and the great majority are ready now 
to condeInn any interference on the part of 
the Government." When Northern l1beralism 
acceded to the Compromise of 1877, we began 
the long retreat durtng which, as C. Vann 
Woodward observed, "at no time were the 
sections very far apart on race pollcy." Edu­
cation, voting, pubHc transportation, decent 
housing. employment--all b-ecame lega' ly the 
exclusive preserve of whites. Wllliam Graham 
S~mner and the Darwinian sociological tribe 
soon confirmed American prejudices by 
"proving" that "legislation cannot make 
mores" nor "stateways change folkways." No 
one, we were informed in Congress, can leg­
islate morallty. 

Not until the time Franklin Delano Roose­
velt did the mass of Negroes begin to move 
out of the backwaters and slowly into the 
mainstream of national life. Under Harry 
Truman, who told his Committee on Civil 
Rights that "I want our Bill of Rights im­
plemented in fact," the Presidential commit­
ment to equal opportunity matched that of 
the Declaration. Except for miHtary desegre­
gation, unfortunately, Truman did not see 
his dreams carried out in his tenure. Yet his 
stand was so firm that four deep South states 
defected from the Democratic ca.mp in 1948. 

During the Eisenhower era straddling on 
civil rights became the Executivy n orm, 
despite the leadership exercised by the Su­
preme Court from the 1954 Brown decision 
onward. The lesson we all learned was that if 
decisions of the courts are not actively sup­
ported by appropriate admlnistrative agen­
cies, the sores of racial injustice are inevita­
bly rubbed ra.w. 

Fortunately, in the '50s several develop­
ments were conspiring to put Jim Crow be­
hind us. The modern civil rights movement, 
insp1red by the courage of Dr. Ma.rtIn Luther 
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• developments In the qualltatlve nuclear arms 

race, the number of dellverable nuclear war­
h~ads is being multlplled by a factor of 3 to 
14. While the world thus survives on the 
knife-edge of nuclear terror, vast material 
and human resources which could be used 
for productive peaceful purposes to enrich 
the standards of living and the quality of 
life of the people of the world have been 
vasted In a futile and harmful arms race. 

For more than two years the Soviet Union 
and the United States have been engaged In 
bilateral negotiations at SALT. All of us, I 
am sure, are greatly encouraged by the re­
ports reaching us concerning the posslb1l1ty 
of an early treaty on the limitation of antl­
bal11stlc missile systems and an interim 
agreement on certain measures with respect 
to the llmltatlon of strategic olIenslve arms. 
Any agreement between the two Powers to 
limit the production of these strategic 
weapons would have great political signifi­
cance, particularly if It represented an Initial 
step In a further disarmament process. In­
creasingly, however, concern is being voiced 
that SALT might achieve some quantitative 
limitation of nuclear weaponry but permit a 
qualitative nuclear arms race to continue. 

In my view, an Indispensable step to halt 
the qualitative nuclear arms race is a com­
prehensive test-ban treaty. It is now more 
than eight years since the Partial Test Ban 
Treaty was signed on 5 August 1963, banning 
all tests In the atmosphere, In outer space 
and under water. Despite the moral obUga­
tlon contained In that Treaty to stop all 
weapon tests and the legal obligation In the 
Non-Proliferation Treaty to halt the nuclear 
arms race, underground testing has been 
continued at an even greater rate than pre­
viously In the other three environments. In 
addition, testing also continues In the atmos­
phere, though at a slower pace. 

No other question In the field of disarma­
ment has been the subject of so much study 
and dlcsusslon as the question of stopping 
nuclear-weapon tests. I believe that all the 
technical and scientific aspects of the prob­
lem have been so fully explored that only a 
political decision is now necessary In order 
to achieve final agreement. There is an In­
creasing conviction among the nations of the 
world that an underground test ban Is the 
single most Important measure, and perhaps 
the only feasible one In the near future, to 
halt the nuclear arms race, at least with 
regard to Its qualitative aspects. There Is a 
growing bellef that an agreement to halt all . 
underground testing would fac1l1tate the 
achievement of agreemeruts at SALT and 
might also have a beneficial elIect on the pos­
Slb1l1tles of halting all tests In all environ­
ments by everyone. It Is my firm belief that 
the sorry tale of lost OPJlO'l"tunities that have 
existed In the past should not be repeated 
and that the question can and should be 
solved now. 

While I recognize that dllIerences of views 
st1ll remain concerning the elIectlveness of 
seIsmic methods of detection and Identifica­
tion of underground nuclear tests, experts of 
the highest standIng believe that It Is possible 
to Identify aU such explosions down to the 
level of a few kilotons. Even if a few such 
tests could be conducted clandestinely, It Is 
most unlikely that a serIes of such tests 
could escape detection. Moreover, it may be 
questioned whether there are any Important 
strategic reasons for continuIng such tests or, 
Indeed, whether there would be much mili­
tary significance to tests of such small magni­
tude. 

When one takes Into account the existing 
means of verification by seismic and other 
methods, and the possib!l!ties provided by 
international procedures of verification such 
as consultation, Inqulry and what has be­
come to be known as "verification by chal­
lenge" or "Inspection by Invitation," It Is dlt­
ficult to understand further delay In achiev­
Ing agreement on an underground test ban. 

In the light of all these conSiderations, 
I share the Inescapable conclusion that the 
potential risks of continulng underground 
nuclear weapon tests would far outweigh any 
possible risks from ending such tests. 

The widespread impatience and dissatis­
faction of the non-nuclear-weapon States 
with the failure of the nuclear Powers to stop 
nuclear-weapon tests was clearly demon­
strated at the recent 26th session of the Gen­
eral Assembly. Three resolutions were 
adopted, In stronger and more specific lan­
guage than ever before, calling for a halt to 
all nuclear-weapon tests at the earliest pos­
sible date. 

The General Assembly condemned all nu­
clear-weapon tests and called on the nuclear 
Powers to desist from further tests without 
delay; It called for Immediate unilateral or 
negotiated "measures of restraint" to reduce 
the number and size. of such tests pending an 
early ban; and finally the Assembly called 
upon this Conference to give "highest prior­
Ity" to banning underground nuclear tests, 
and appealed to the nuclear Powers to take 
an active and constructive part In developing 
In the CCD specific proposals for such a ban. 

A comprehensive test-ban treaty would 
strengthen the Treaty on the Non-Prolifera­
tion of Nuclear Weapons, which remains the 
foremost achievement thus far of the dls­
armamen.t negotiations. It would be a major 
step towards halting what has been called 
"vertical proliferation," that Is, the further 
sophistication and deployment of nuclear 
weapons, and would also strentghen the re­
solve of potential nuclear-weapon States not 
to acquire nuclear weapons and thereby help 
to prevent the "horizontal prOliferation" of 
such weapons. On the other hand, If nuclear­
weapon tests by the nuclear Powers continue 
the future credibility and perhaps even th~ 
viability of the Non-Prollferatlon Treaty 
achieved after such painstaking elIort may 
be Jeopardized. I need not describe the ereatly 
Increased dangers that would confront the 
world In such event. 

In the field of chemical and biological 
weapons, an encouraging first step has been 
taken during the past year. The Convention 
on the Prohibition of the Development, Pro­
duction and Stockpiling of Bacteriological 
(Biological) and Toxin Weapons and on their 
Destruction has the distinction of being the 
first International agreement on a measure 
of actual disarmament; it will result In the 
destruction of a small but not negligible 
part of the world's stockpile of weapons of 
mass destruction, bearing the stigma of par­
ticular horror. Its significance will be vastly 
Increased when it Is complemented, as the 
General Assembly has urged, and as Indeed 
the treaty Itself prescribes, by a similar ban 
on the development, production and stock­
piling of chemical weapons. The Assembly 
has also called for an immediate halt In the 
development, production and stockpiling of 
the most lethal chemical weapons pending 
agreement on the complete prohibition of all 
chemical weapons. I am confident that the 
Conference will put forward the most strenu­
ous elIorts In order to fulfil the specific man­
dates of the General Assembly concerning 
chemical weapons. 

The recent General Assembly has demon­
strated Its keen Interest In the many facets 
of the disarmament problem by adopting a 
greater number of resolutions than ever be­
fore In this field. All these resolutions are 
now before you. On the questions of general 
and complete disartnament, which remains 
the ultimate goal. of all dIsarmament elIorts 
they Include a call to this Conference to re~ 
sume Its work on thIs subject, takIng Into 
account the comprehensIve programme of 
disarmament originally proposed by some 
no,naligned members of the Conference, as 
well as other documents presented, as rec­
ommended by the previous General Assem­
bly. The comprehensiveness of the OOD's 
agenda and the fiexibillty of Its practices and 

procedures make ·It possible for all of these 
disarmament Items to be discussed at any 
time. 

Among the Important resolutions adopted 
by the General Assembly is one concerning 
the convening of a World Disarmament Con­
ference. The discussions revealed a broad in­
terest in the holding of such a conference 
and led to a decision by acclamation to take 
immediate steps in order that careful con­
sideration be given to convening, following 
adequate preparation, of a world disarma­
ment conference open to all States. It would 
in my opinion be most fitting that a World 
Disarmament Conference be held at some 
early date, also In order to advance the com­
mon objectives of both the Disarmament 
Decade and the Second Development Decade. 
It Is, of course, of prime Importance, as the 
resolution Itself indicates, that such a con­
ference be the subject of the most careful 
preparation in order to ensure its success. 

Mr. Chairman, while disarmament is of vi­
tal Interest to all peoples and to every mem­
ber of the United Nations, I share the oft­
repeated view of my distinguished predeces­
sor underlining the Importance of the par­
ticipation In disarmament negotiations of all 
the militarily most Important States which 
as permanent members of the Security Coun­
cil have-according to the Charter of the 
United Nationa;-primary responsib!l!ty for 
the maintenance of International peace and 
security In which progress In disarmament is 
such a vital element. 

As far as the participation of China In dis­
armament negotiations Is concerned, a new 
situation has been created by the restoration 
of the lawful rights of the People's Republic 
of China In the United Nations, Its subse­
quent entry In the organization and partiCi­
pation In Its various activities. 

This new situation was refiected In the dis­
armament debates during the 26th session 
of the General Assembly during which a 
practically unanimous wish was expressed by 
those delegations which spoke on the subject 
underlining the desirability of the participa­
tion of China and France In disarmament 
negotiations. 

I have thought It appropriate to bring 
these facts to the knowledge of the repre­
sentatives of the Governments concerned. 

Mr. Chairman, It is my firm conviction that 
It is of paramount Importance that China 
and France be associated with the disarma­
ment negotiations. I hope that serious con­
sideration would be given to this matter In 
order to ensure the partiCipation of these two 
Powers In the disarmament negotiations. 

During the Disarmament Decade all exist­
Ing International treaties in the field of dis­
armament should be strengthened and fully 
Implemented. I have already referred to the 
growing adherence to and support of the 1925 
Geneva Protocol. 

Today we are only a few days away from 
the second anniversary of the entry into force 
of the Non-Prollferatlon Treaty. In those two 
years, progress has been made in working out 
a Safeguards Agreement as required by Ar­
ticle III of the Treaty. As the previous chair­
man of the Safeguards Committee that suc­
ceeded In working out the Safeguards Agree­
ment, I can share with you my satisfaction 
and appreclatlon of the good wlll and uni­
versal co-operation that was displayed by all 
Involved In Its deliberatiOns. The efficient 
help and guidance given by the Interna­
tional Atomic Energy Agency was Invaluable 
in reaching this agreement. It Is essential 
that this spirit of International co-operation 
remain and be reinforced so as to fac1l1tate 
the speedy and successful conclusion of ne­
gotiations on the Safeguards Agreement. 

The report of the Secretary-Genera.! on the 
Economic and Social Consequences of the 
Arms Race and of Military Expenditures we 
welcomed with satisfaction by the Gener 
Assembly, which recommended that the con­
oluslons of the reportt should be taken Into 
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King Jr., was helping Americans to accept 
the Negro not simply as a Negro but as a fel­
low human being. His nonviolent vision cap­
tured all of us when, ~choing st. Paul, he 
'ried out to his followers: "You may even 

give your body to be burned, and die the 
death of a martyr, and your spilled blood may 
be a symbol of hunor for generations yet un­
born, and thousands may praise you as one 
of history's supreme heroes; but even so, if 
you have no love, your blood is spilled in 
valn." 

At the same time, America was increasingly 
realizing that it had a "white problem" too. 
Once this recognition took hold, pressure 
mounted on Congress to enact needed 
changes. After 1956, a great part of the legis­
lative leadership in the area of civil rights 
and social welfare came from a generally un­
noticed source-the Democratic Study 
Group. Formalized out of Minnesota Rep­
resentative Eugene "McCarthy's Mavericks," 
this ad hoc body developed a broad social 
and economic platform, much of which be­
came the law of the land under Presidents 
Kennedy and Johnson. And over in the Sen­
ate a strong corps of Republicans and Demo­
crats was also coalescing around key issues, 
leading in 1957 and 1960 to the first of the 
modern civil rights bills. Their limitations 
notwithstanding, these measures helped 
cre'ate the lawmaking momentum of the '60s. 

With John Kennedy's leadership on civil 
rights, America could no longer turn back. 
True, his Administration 'offered few legisla­
tive initiatives at first and sometimes was 
also compelled to straddle in order to ease its 
programs through Congress. But when the 
crunch came and the nation had to know just 
where he -stood, President Kennedy left no 
doubt. Responding to the raci:! l violence in 
Birmingham and elsewhere in the South, he 
said: "Let It be clear, in our own hearts and 
minds, that it is not merely because of the 
cold war, and not merely because of the 

>nomic waste of discrimination, that we 
committed to achieving true equality of 

portunity. The basic reason is because it 
is right." • 

President Kennedy's death triggered the 
fiood of civil rights and social legislation 
worked through Congress by President 
Johnson; ambivalence on equaUty became a 
historical and political anachronism. While 
black, brown and red Americans still trail 
white in most economic and social measures 
of success, and free social relations among 
the races remains a goal envisioned but un­
achieved, minority progress since 1960 has 
been truly revolutionary. Legal barriers to 
integration have generally faIled and hous­
ing, jobs, income, and educa,tion have im­
proved dramatically. The country has good 
cause for hope-provided we recognize that 
America's problem, 1;0 cite Archibald Mac­
Leish's formula,tion, is "not to discover our 
national purpose but to el[ercise tt." 

A President out of tune with history, as 
Richard M. Nixon has been, mIght attempt 
to return us to the socIal complacency of the 
past, and in limited ways he might succeed. 
But hIstory does not stand still, even for 
Presidents. Our nation simply will not long 
support attempts to sidetract the quest for 
civil rights and full opportunity. 

The two essential ingredients of the Nixon 
recipe for civil rights seem to be (1) code 
words such as "strict constructionism" and 
"forced integration" to slow down Federal 
efforts agaJ.nst racIal discrimination, and (2) 
reliance on welfare reform and revenue shar­
ing to improve th!) lives of the urban poor. 
These have been mixed into a political stew 
called the "Southern stra,tegy." 

Some uses of the first integredient are well 
known--e.g., Attorney General John 

'tell's 1969 confrontation wIth the Su­
Court over desegregating MiSSissippi's 

Is. Even legal novIces realized this ploy 
would merely transfer responsibil1ty tor Fed­
eral civil rights leadership from the Execu-

tive Branch, where Congress had placed it in 
1964, to the Court, which has few instru­
ments to integrate urban schools, higher 
educ&tion, the nation's 25,000 nursing homes, 
and so forth. The President subsequently 
produced his 8,000-word legal brief on school 
desegrega·tion, promising no busing, and his 
June 1971 message on equal housing. What­
ever their intentiOns, these statements were 
interpreted as a pledge to keep blacks in 
their place. Of course, neither statemeu,t re­
flected "strict cons·tructionism" or "law and 
order," but rather a defiance of the affirma­
tive compliance provisions of Title VI of the 
Civil Rights Act of 1964 and the 1968 Act. 
The public should not have been surprised 
when Nixon Supreme Court nominees were 
marked by inadequate judicial qualifications 
or actions connoting bigotry. 

Meanwhile, the President has allowed the 
second ingredient, his plans for revenue 
sharing and welfare reform, to be consigned 
to the limbo of neglect. In his eloquent fare­
well to the Administration, Daniel P. Moyni­
han forecast precisely this result, pointing 
to the persistent inabIlity of the White House 
to develop a second- and third-order ad­
vocacy of its priorities. Although Moynihan 
did not mean for his remarks to be so con­
strued, they leave a distinct impression of 
the Executive's gross mismanagement of its 
own initiatives. And when this mismanage­
ment of programs was extended to a massive 
mismanagement of the economy, the cause 
of legal and social justice suffered a sizable 
setback. 

Lyndon Johnson used to remind us that 
we have only one President at a time and · 
that he deserves at least our sympathy and 
respect for trying. RJchard Nixon, for all his 
failures, did try to achieve progress in em­
ployment, welfare reform and revenue shar­
ing. Unfortunately, these efforts seem to be 
headed nowhere. In his dramatIc August 
1971 address to the nation oli economic re­
forms, the harsh reality became clear: The 
President's bungling of the economy for three 
years forced him to ask Congress "to amend 
my proposals to postpone the implementa­
tion of revenue sharing for three monthS and 
welfare reform for one year." . 

Several years ago Harry Golden observed 
that "noble Southerners have raised their 
voices against immorality and injustice but 
have remained mute about racIal segregation 
because to condemn it made them traitors." 
But in today's South economic and social 
questions-which cannot be answered by 
rhetoriC-Me evidently larger than racial 
ones. Moreover, as John S. Nettles, Vice 
Chairman of the Alabama NAACP, 1;old the 
Washington Post, the South is "dealing with 
a new nigger now-a black man who is no 
longer afraid." 

President Nixon's Southern strategy might 
have succeeded in the South of 10 years ago, 
when only 1.5 million black citizens were 
registered to vote. Now the number has 
reached 3.6 million, and the white commu­
nity is turning its back on the past. (In this 
new South, the Republican Governor of Vir­
ginia-once the home of "massive resist­
ance"-"respectfully" disagrees with the 
President and urges VIrginians no·t to resist 
court-ordered busing!) Indeed, the new 
South is increasingly facing the same prob­
lems as the rest of the country. 

Should his new economic course payoff, 
Nixon may still check inflation and create 
more jobs, ~ goals that eluded him during his 
first three years in office. But even if he 
achieves these goa.ls, he will surely have done 
little to improve the quality of life for the 
poor-black, Spanish-speaking, Indian, or 
white. 

What, then, must the Democrats do to get 
America back on the road to eqUal oppor­
tunity? We must develop a socIal 3!ction pro­
gram that can be implemented if our candi­
date gains the Presidency. 

First, we must pledge to enforce the stat-

utes already on the books. As the U.S. Civil 
Rights Commission conclusively demonstrat­
ed in 1970, there has been a massive break­
down in Federal execution of existing legis­
la.tion, a situation that is continuing to grow 
worse. Similarly, we must promise that af­
firmative compliance with , existing civil 
rights laws by state and local governments 
will be a routine condition for receiving all 
Federal financial aSSistance, including funds 
returned in any revenue-sharing plan. 

Second, Democrats ought to promote the 
cause of equal opportunity by expanding 
Federal monetary and technical assistance to 
minority eJ:.terprises and to financing insti ­
tutions, as well as to community self-help 
programs. Federal projects like "Model Ci­
ties," now tottering after three years of the 
Nixon Administration, :nust be strengthened. 
In addition, renewal and development plans 
for our metropolitan centers must be made 
to include lower- and moderate-income 
housing with good public facilities and serv­
ices. Since housing opportunities and public 
transportation in suburban locations are lim­
ited, jobs in these areas are effectively de­
nied to underemployed and unemployed tes­
idents of the inner city. Principal HUD of­
ficials have stressed tha; income discrimina­
tion in housing affects more whites than 
blacks, but one woUld never guess this to be 
true from the President's pronouncements 
on the matter. Furthermore, we should cre­
ate a National Domestic Development Bank 
(as proposed in legislation I recently intro­
duced) to provide the funds to restore our 
decaying cities. 

Third, although our urban problems re­
main the most serious obstacle to equal op­
portunIty, the Congress has committed this 
nation to promoting a "sound balance be­
tween rural and urban America." To fulfill 
this mandate, we need to encourage rural 
capItal development that would create new 
regionalized growth centers in the American 
economy. These will ease the pressures­
economic, environmental, SOCial, and flscal­
genera;ted by the concentration of 70 per cent 
of our people on 2 per cent of the land. 

Raymond Aron has argued that America's 
civil rights problem is "tragic, because Ne­
groes and whites, despite their theoretica.l 
loyality to Americanism and its values, have 
remained socially so alien they may perhaps 
be tempted to formalize their separation at 
the very moment they achieve the right and 
ability to become united." Rigid separation 
would certainly be a tragic outcome to our 
historical quest for c1 vii rights and full op­
portunity. No doubt there will always be sig­
nificant cultural and sOCial differences among 
us. But that does not e,xcuse us from the 
struggle to achieve the right to life, liberty, 
and the pursuit of happiness for all. To ac­
cept anything less would be a violation of the 
ideals that gave birth to our country. 

CANCELLATION OF U.S. AID TO 
BANGLADESH 

Mr. KENNEDY. Mr. President, after 
telling Congress and the American people 
that "all of us can be proud of the 
administration's record" in committing 
$158 million in aid to the Bengali people, 
the administration has relunctantly re­
vealed that $97 million of those commit­
ments were canceled. These statistics 
confirm earlier findings of the Judiciary 
Subcommittee on Refugees. 

But what pride can there be in a record 
of nondeliveries, bureaucratic delays, and 
inefficiency in allocating humanitarian 
assistance for the Bengali people, whose 
needs were-and remain-great? 

Mr. President, the administration hall 
a sorry record in responding to human 
needs in Bangladesh. They have oversold· 
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and overannounced their program. A 
look at the record reveals a clear con­
trast between rhetoric and performance. 
Whether this is double talk, incom­
petence, or both, the administration has 
seriously misled the Congress and the 
American people on the release of 
humanitarian aid to the people of 
Bangladesh. 

The record is clear that there remain 
today massive humanitarian needs in 
Bangladesh, and that three international 
appeals for relief assistance have not 
been answered in any meaningful way by 
this administration. The Congress has 
appropriated $200 million for Bangla­
desh relief needs yet we read dispatches 
from the field that tell us that relief 
programs of the United Nations , have . 
been canceled and stymied because of 
the lack of American contribution. And 
so in desperation, the Bangladesh G~v­
ernment is turning instead to the SOVIet 
Union. Should we be proud of the fact 
that the Russians are proving themselves 
to be more responsive and efficient in 
humanitarian assistance than the United 
States? 

It becomes clearer every day that 
America's failUre to recognize Bangla­
desh is standing in the way of America's 
ability to respond to the human needs 
of the Bengali people. The Congress 
recognized these needs months ago, and 
has provided funds that this administra­

. tion must use now. 
Mr. President, I ask unanimous con­

sent to have printed in the RECORD re­
cent Pl'ess and academic articles on the 
crisis in Bangladesh and America's 
response to it. 

There being no objection, the items 
were ordered to be printed in the RECORD, 
as follows: 
[From the Washington Post, Mar. 16, 1972] 
WEST HESITATES, DACCA GIVES PORT JOB TO 

SOVIETS 
(By Wllliam J. Drummond) 

DAccA.-The Soviet navy has taken a 
major step toward extending Its Infiuence In 
the waters surrounding the Indian sub­
continent, taking advantage of the inabUity 
of Western countries to come up with $6 
mlllion to finance salvage operations. 

After waiting for more than two months 
for the West, acting through the United 
NatiOns, to clear sunken vessels from the 
ports of Chalna and Chittagong, Bangladesh 
Prime Minister Sheikh Mujibur Rahman 
gave the Russians permission to do the work. 

Thirty hours later, United Nations head­
quarters in New York came through with 
approval for its representatives here to accept 
bids for the work. By then, it was too late. 

The Soviet vessels were already under sail, 
and although it is understood that the 
Sheikh would like to cancel the Invitation, 
he cannot, for diplomatic reasons. 

Some neutral diplomatic sources here 
think that the Russian salvage fleet is the 
precursor of an extensive Russian naval 
presence In the Bay of Bengal. 

The Russians will be able to chart every 
mile of the vast waterways of Bangladesh 
and wlll gain an important supply foothold 
to complement the growing Soviet naval 
presence in the Indian Ocean, according to 
these sources. 

Other sources dispute this contention, 
pointing out that the larger of the two ports, 
Chittagong, cannot accommodate a vessel 
larger than a destroyer and would require 
extensive work before it could become a use­
ful facUity for ships of the line of the Soviet 
fleet. 

Furthermore, these sources say, it seeIDS 
unlikely that Mujib would tolerate full­
fledged Soviet bases since the prime min­
Ister has proclaimed his country to be "The 
Switzerland of Asia." 

In addition, India, the Soviet Union's 
major ally in the region, is committed to 
keeping the area free of the navies of the 
big powers. 

Whether or not the Soviet Union gains a 
base, diplomatic sources of all persuasions 
say, its undertaking of the salvage operation 
is a significant step that will further heighten 
its political infiuence in Bangladesh. 

The granting of the salvage job to the 
Soviet Union was a natural outgrowth of the 
delays characterizing Western relief opera­
tions in Bangladesh, most of which are 
channeled through the United Nations Relief 
Operations Dacca (UNROD). 

In early January, UNROD informed head­
quarters in New York that clearing the ports 
of vessels sunk during the December war was 
an Item of the highest priority .. Even in 
the best of times Bangladesh imports more 
than a million tons of foodgralns a year, and 
with the ports blocked to normal shipping, 
a food shortage In the hinterland was bound 
to develop, UNROD said. 

A Singapore firm was asked to provide a 
cost estimate for the work and the flgure 
came to $6 million, which UNROD asked 
New York to supply. 

Each day the food shortage upcountry be­
came more severe. Rahman went to Moscow 
for an 01l1cial visit, during which the Russians 
offered to clear the ports. Mujib did not give 
an answer Immediately. 

Mujib returned to Dacca on March 6, In­
quiring immediately whether the ports would 
be cleared by the U.N . 

No approval had come. He waited until 
March 9 before accepting the Soviet offer 
to do the salvage job. 

[From the Baltimore Sun, Mar. 17, 1972] 
FOOD CRISIS GROWS IN BANGLADESH 

DACCA, BANGLADESH.-The head of the 
United Nations relief program In Bangladesh 
said yesterday that the country is "heading 
for disaster" because of a food shortage and 
lack of response to a U.N. money appeal. He 
forecast food riots "a few weeks from now," 

"Bangladesh has been a playground for 
charitable hobbles," saId TonI Hagen, the 
Swiss director for U.N. relief operations in 
Dacca. 

"You can't buIld brIdges with baby food 
and you can't transport food with blankets," 
he told a news conferenc~. 

Bottlenecks In Bangladesh Jlorts receiV!iig 
rice and wheat shipments from abroad are 
so great that the shipments have virtually 
halted. The distribution delay steIDS from 
congestion in port warehouses, according 
to U.N. 01l1cials. 

Erna SeIlver, Austria's ambassador to In­
dia and head of a special U.N. team survey­
Ing relief, said she had cabled the U.N.'s sec­
retary-general, KuFt Waldheim, requesting 
$100 mlllion worth of Red Cross goods to 
combat supply bottlenecks. 

United Nations 01l1cials report that 229,000 
tons of food grain-a six-week supply-is 
backed up in the ports, unable to move in­
land because of disrupted communications 
and lack of transport. Another 66,000 tons 
of grain is in government warehouses In the 
interior, where the bulk of the new nation's 
75 million people live. 

The relief 01l1cials say 11 ,143 tons of wheat 
from Switzerland and the United States, and 
18,300 tons of rice from the U.S. is all that is 
scheduled to arrive In the ports of Chlttagong 
and Chalna in the next 90 days . With the 
01l1cials ,hoping to keep at least 150,000 tons 
of grain moving each month, this 29 ,443 tons 
will amount to only a 10 days' supply. There 
has been slow response to a worldwide ap­
peal three weeks ago for $626 mIllion in aid 
for Bangladesh. 

Mr. Hagen has met Prime Minister Mujibur 

Rahman twice this week to discuss the fal­
tering program. 

A week ago, Mr. Hagen said the U.N. pro­
gram and the two-dozen VOluntary relief 
organizations operating under its umbrell 
would pull out unless the government starte 
unloading and moving more grain. He says 
he has noted some improvement. But the 
prime minister's coordinator of external re­
lief assIstance, Abdul Ran Choudhury, criti­
cized the relief agencies and charged that 
they were taking up too much time making 
surveys. 

Relief sources say the government has re­
jected a U.N. plan to spend $6 million clear­
ing sunken ships from the harbors of Chit­
tagong and Chalna, and apparently agreed 
instead to accept a Soviet salvage proposal 
outside U.N. auspices. The ships were sunk 
during the war between India and Pakistan 
last December. 

The sources also say that rice in private 
stocks has been depleted by widespread 
smuggling across the border to India, where 
prices are higher. Sheikh Mujlb has called 
for the formation of citizens' committees In 
the northern border areas to combat the 
smuggling. 

The Indian government has started to 
ship the first 80,000 tons of 500,000 tons of 
wheat that It has promised Into north Ben­
gal. This is coming overland across the 
northern border. 

U.S. AID TO BANGLADESH BEING REPROGRAMED 
WASHINGTON (Reuter) .-About 60 per cent 

of United States relief ald for Bangladesh, 
formerly East Pakistan, Is being reprogramed 
or canceled, the State Department disclosed 
yesterday. 

The disclosure came following claims by 
Senator Edward M. Kennedy (D., Mass.) that 
the Nixon administration had misled the 
American people on the extent of U.S. aid 
actually reaching the war-torn nation. 

A department spokesman, Charles BT 
said that of the total U.S. commitment 
East Pakistan relief of $158 million betwee 
November, 1970, and November, 1971, $97 
million was being reprogramed or deobli­
gated. 

No one knows how much of this latter 
amount will go to Bangladesh. The U.S. 
01l1clals said that of the $97 million, $91 
mlllion represented food-for-peace dollar 
sale agreements with the government of 
Pakistan. 

In order to deliver this food to Bangladesh, 
it would require renegotiation of the agree­
ments with the new government In Dacca, 
which the U.S. has not yet recognized. 

[From WOrldvIew, January 1972) 
TAKING BANGLADESH IN STRIDE: SELECTIVE 

INDIGNATION IN AMERICA 
(By Martin E. Marty) 

The world communlty does not seem to 
care. This judgment appears in almost every 
analysis of the situation In BangIa Desh, 
formerly East Pakistan. North Americans 
know little about the politics of Pakistan, 
the geography of suffering, the monjl issues 
involved. What is more, "compassion fa­
tigue" has set in and our capacity for moral 
outrage is dormant, at least where the 
agonies of remote millions are concerned. 
Still we can, as Hugh McCullum, for exam­
ple, does in the September, 1971, Canadian 
Churchman, make an effort to personalize 
the plea to help save the life of a Bengali 
refugee. ("One of the almost eight million 
driven from their homeland by soldiers of 
West Pakistan ... the people ... are sys­
tematically being destroyed culturally, po­
litically and, In many cases physically by a 
repressive military regime from West P . -
stan.") 

McCullum knows that readers "don't 
to be harangued again. You've seen it all. 
T!l.e old familiar scene from Biafm and the 
Middle East and South America and Viet­
nam. The naked child, the bloated belly, the 
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