Vol. 111

. The

P SR A S B i e 2

A - -—nﬁ_, _.l..l'. ._._.&‘. -
Wmm:mm
amravnmmmcx

14, 1948,
: pwp!ebut.h-.
m‘ophmmﬁnadmdnmablamd
the freedom of self-determination.
free men had a staks in Isracl's

mu&m state; and all
men in bondage drew, continue to
draw, inspiration her story. A

. people. dispersed throughout every na-
- tion, homeless for the better part of 20
genturies, commenced bullding on May
14, 1948, a nation devoted to the egali-
“tarian principles of the French and the
Ametican Revolutions.

measure of Israell success In the
MH years unhemedrmmmmy
- perspectives, In surveying the modern
‘miracle of Iarael's resurrection, some
may prefer to talk in terms of the purely
_physical wotiders which have been
mht—&hccpnstruatkmo!mm-eup
- han céntdrs, rising from the ruins of
the ancient world; the establishment of
. thriving centers of Intelleetual achleve-
“ment, bullt on the foundation of an

inspired

But the moderu miracle which is Israel
can also be approached from the vantage
of values, for there are many lessons to
be learned from Israel's experiment with
democracy. For the most part, those

above all else. There is &lso the lesson
that Nberty can be salvaged even from
the ashes of the greatest holocaust in
the history of the world if brave and
optinusus men will challenge the dark-
ness of despair and derision. There is
also the lesson that freedom means no
more, and no less, than the {reedom to
be different; and that in recogizing the
right of others to differ from us, we pro-
tect our own inalienable right to be and
to do as we wish This is the anni-
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versary we celebrate this week., It is
the anniversary of what one tireless and
faithful people began to accomplish by
harnessing the full power of diversity
under the disciplined yoke of liberty.

We, as Americans, have a special af-
finity for this young state. Under the

leadership of President Truman, our Na-
tion was the first to aecord full diploma-

tic recognition to the State of Israel,
That was done immeédiately after its es-
tablishment. In recognition of Israel's
role as a bastion of democracy in a part
of the world where human rights are
questioned and democratic institutions
are unknown. The American Govern-
ment and people have readily furnished
unstinting moral and financial aid to
the young state.

Like all nations in the last half of the
20t century, Israel is confronted with
grave and growing problems. On all
sides. the tiny country is surrounded by
hostile neighbors, mutually pledgzed to
ber destruction. Time and again in the
last 1T vears, Israel has had to turn her
resources and her national purpose away
from social progress and toward mili-
tary security. President Bourgulba, of
Tunisia, has recently stirred peaceful
hopes in this troubled part of the world
by recognizing the possibility of reach-.
ing an equitable agreemenut under which
Isracl and her nelghbors can live in
peace. President Bourgulba has been
denounced by his Arab brothers for this
action; but the important thing is that
the Arab world is no longer wholly uniterd
in its hostility toward Israel.

Israel’s greatest domestic problem has
been, and continues to be, water, Is-
raell planners and engineers have
achieved tremendous feats in the devel-
opment of all water resources in the
tiny state. I am pleased to note that the
United States and Israel have joined in
a program of desalinization of sea water
which heralds a new era of agricultural
abundance and economic development,
not alone to Israel, but to all the natlous
of the Middle East.

Mr, President, 1 join all other Sena-
tors and countless other Americans in
saluting the State of Israel for its past
achievements, and in renewing our tra-
ditional pledge to ald any friend to in-
sure the survival and success of libertiy
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LEGISLATIVE REPRESENTATION: A FUNDAMENTAL
RIGHT

Mr. MONDALE. Mr. President, I rise
today to address the Senate on a matter
crucial to the future health and vitality
of this Nation. The very strength of our
federal system lies in the constitutional
sharing of power by the Federal Gov-
ernment and by the States, under a Fed-
eral Constitution which has endured and
developed for over 180 years. The rapid
urbanization of this Nation has created
severe population imbalances within
each State, and the drive for a return to
equality of legislative representation first
began in the courts. Because of their
successful resolution of the problem—be-
cause the Supreme Court rightly insisted
that the Constitution requires equality
in representation—we are today involved
in this serious discussion.

The first cases, brought in State courts
on the basis of violation of State con-
stitutional provisions, stopped far short
of solving the problems presented. State
courts felt limited in the relief they felt
able to grant. Judges declared them-
selves unable to order legislatures to take
legislative action, unable to order at-
large elections, and unable to draw up
apportionment plans on their own ini-
tiative.

Of course, the Federal courts at first
refused to act on the issue at all. In the
famous case of Colegrove v. Green, 328
U.S. 549 (1946), involving Illinois con-
gressional districts, the Supreme Court
of the United States refused by a vote
of four to three to consider the merits of
the case. Three of the four Justices
thought that the question was one of
those which courts are unable to decide
because it involved essentially political
rather than judicial issues. On the basis
of the Colegrove case, the courts gen-
erally refrained from adjudicating ap-
portionment cases until 1962.

But in 1962, the court was faced with
a Tennessee legislature which had last
apportioned in 1901. In the 60 years
following, population growth in the
counties in the State had been uneven,
causing large discrepancies among legis-
lative district populations. A group of
urban voters filed suit in 1959 in the
Federal district court, charging that the
failure of the legislature to reapportion
had deprived them of their constitutional
rights. They charged that they were
denied in particular the right of equal
protection of the laws guaranteed
against State interference by the 14th
amendment to the U.S. Constitution.
The lower Federal court dismissed the
action on the basis of Colegrove against
Green, but the Supreme Court, voting
6 to 2, held that the action was a
proper one for judicial consideration
and that the plaintiffis could properly
bring the action. Baker v. Carr, 369
U.S. 186 (1962).

During the first year following Baker
against Carr, cases challenging legisla-
tive apportionments were filed in 36
States, Twenty-five decisions were
handed down—189 of which struck down
existing apportionment schemes in one
or both houses. Some 15 legislatures,
revised their apportionments to some
extent.

Subsequent to its decision in Baker
against Carr, the Supreme Court in Gray
v. Sanders, 372 U.S. 368 (1963), invali-
dated the county unit system employed in
Georgia, which counted votes.cast for
State officers in statewide -elections,
and, in Wesberry v. Sanders, 376 US. 1
(1964), held that congressional districts
must be composed of substantially
equal numbers of people. After these
decisions, there still remained some un-
certainty as to whether the Supreme
Court would require that population be
the principle of apportionment in both
house of State legislatures.
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On June 15, 1964, the Supreme Court
resolved that question, if not the con-
troversy which later arose, by holding
that in both Houses of a bicaineral legis-
lature, districts must be “as nearly of
equal population as is practicable.” Rey-
nolds v. Sims, 377 U.S. 533, 579 (1964).
In all, there were six decisions affecting
as many States. The Reynolds case arose
out of Alabama, and similar cases were
decided in New York, Maryland, Virginia,
Delaware, and Colorado cases. One week
later, nine other cases pending before the
Supreme Court were remanded, per
curiam, for further proceedings in the
licht of Reynolds and its companions.
These cases involved Florida, Washing-
ton, Idaho, Ohio, Oklahoma, Illincis,
Michigan, Connecticut, and Iowa.

The reaction to the June 15 decisions
was much more critical than had been
the reaction to Baker against Carr. Im-
mediate steps to obtain a constitutional
amendment were begun in and out of
Congress. Congress found itself engaged
at the end of the 2d session of the
88th Congress in extended consideration
of measures which would have directed
the Federal courts to delay apportion-
ment decisions for periods up to 4 years,
thus allowing time for a constitutional
amendment to be proposed and ratified.
But nothing was enacted.

What involved the Congress also in-
volved the States. As of March 1965,
all States but Oregon and South Carolina
have been involved in reapportionment
struggles or lawsuits. Four States have
acted to some extent without being
forced by court order. The other 44
States have been directly involved in
Federal and State court suits. Four of
these latter States were reapportioned
by the courts, while 22 others are under
order to reapportion one or both Houses
of their legislatures. In seven others,
suits are presently pending. Fourteen
States have reapportioned since initia-
tion of cases or decisions involving them
and at this time have no new litigation
pending.

Senate Joint Resolution No. 2, the
sire of many offspring, provides clearly
that a State could apportion one house
of a bicameral legislature “upon the basis
of factors other than population,” and
allows legislatures to give “reasonable
weight to factors other than population
in apportioning a unicameral legisla-
ture.” This proposal has been vigorously
attacked in extended hearings before the
Subcommittee on Constitutional Amend-
ments of the Committee on the Judiciary,
in Marech, April, and May of this year.
Since then, the progeny of this amend-
ment have been presented to the mem-
bers of the committee and the Senate
for their consideration. The version we
consider today was first introduced on
the floor last Thursday. It provides
that:

The people of a State may apportion one
house of a bicameral legislature using popu-
lation, geography, or political subdivisions
as factors, glving each factor such weight
as they deem appropriate, or giving simlilar
welght to the same factors in apportioning
a unicameral legislature,

In my judgment and in the judgment
of many of my colleagues, this language
is no more acceptable than the original
proposal.

The rule under the Supreme Court
cases is clear. The Federal constitu-
tional picture has been brought into fo-
cus and greatly clarified. These cases
established that the equal protection
clause of the 14th amendment requires
substantially equal legislative represen-
tation for all citizens of the State. This
is the basic concept and the basic rule
against which our arguments must be
measured. Those cases required that
States make an honest and good faith
effort to construct districts in both houses
of its legislature as nearly of equal popu-
lation as is practicable.

No. 136

The Court declared its holding con-
cisely and clearly in Reynolds against
Sims:

We hold that, as a baslc constitutional
standard, the equal protection clause re-
quires that the seats in both houses of a
bicameral State legislature must be appor-
tioned on a population basis, Simply stated,
an individual's right to vote for State legls-
lators is unconstitutionally impaired when
its weight Is in a substantial fashion di-
luted when compared with votes of citi-
zens living in other parts of the State. (Id.,
568.)

{W)e mean that the equal protection
clause requires that a State make an hon-
est and good faith effort to construct dis-
tricts, in both houses of its leglslature, as
nearly or equal population as Is practicable.
We realize that It is a practical impossibility
to arrange leglslative districts so that each
one has an ldentical number of residents,
or citizens, or voters. Mathematical exact-
ness or precision is hardly a workable con-
stitutional requirement. (Id., 577.)

The amendment under discussion
would cleariy strike back at the effect
and force of those Supreme Court de-
cisions. It seeks to limit the elective
franchise, contrary to the trend and de-
velopment of legislative and judicial con-
stitutional law. The principle of equal
representation is deeply ingrained in the
political history and background of this
Nation. The entire course of our na-
tional constitutional development from
the Declaration of Independence to the
Voting Rights Act of 1965 is a history of
opening up and broadening the scope of
elective franchise. A whole series of
struggles was fought over removing suf-
frage qualifications based on ancestry,
property, religion, race, sex, and status.

We have adopted five amendments to
our Constitution which expand, rather
than limit the franchise. The 15th
amendment guarantees all eitizens of the
United States the right to vote, regard-
less of race or color. The 17th amend-
meit provides for the direct election of
U.S. Senators. The 19th amendment ex-
tends the franchise to women. The 23d
amendment allows the residents of the
District of Columbia to vote for Presi-
dent and Vice President of the United
States. The 24th amendment outlaws
the poll tax in Federal elections.

And, indeed, in this session of the Con-
gress, we have taken another step in the
implementation of the guarantees of the
14th and 15th amendments to insure
that Negroes in every part of the Union
can exercise the right of suffrage. How
jronical it would be for the same Con-
gress which passed the Voting Rights
Act of 1965 to approve and submit to the
States a constitutional amendment
which would make possible the depriva-
tion of Negro and white citizens’ right
to equal representation in our State leg-
islatures.

I submit that we must stand opposed
to measures which would restrict or re-
duce the rights guaranteed by the Con-
stitution, and the denial or reduction is
no less objectionable whether accom-
plished by the dictationof a single tyrant
or a majority.

Regardless of the particular form the
proposed amendments take, they all
share two fundamental defects. First,
they would, at best, permit a bare ma-
jority of the voters participating in an
initiative or referendum to deny to in-
dividual citizens, to others and to them-
selves, the right to equal representation
and to the equal protection of the laws.
It is my contention that no majority of
whatever size has the rvight to deprive
citizens of the several States of their
right to equal protection of the laws any
more than can be denied the basic con-
stitutional rights of speech or of reli-
gion. If such basic rights, as are enun-
erated in the first amendment to the
Constitution, would be repealed by con-
stitutional amending procedures, the



* American democracy as we know it now
would cease to exist. The same result
would follow if we allow the present pro-

posal to be attached to our Constitution.
Second, these amencdments would con-
tinue or make possible in practice minor-
ity rule over State governments by giving
control of one house of the legislature
to an over-represented area, interest
group, or class of people. In short, the
amendment proposed today is tanta-
mount to legalized ballot-box stuffing.
Dilution of the right to have one’s vote
count is wrong whether done by election
fraud, or by legalizing a discount rate
on a man’'s vote. I see little difference
between stuffing extra votes into the bal-
lot box and stuffing extra weight into the
votes of certain citizens. The result is
the same—to pervert our system of rep-
resentative government.

I do not see how section I of the 14th
amendment could be any more clear. It
provides:

No State shell make or enforce any law
which shall abridge the privileges or im-
munities of citizens of the United States,
nor shall any State deprive any person of
life, liberty, or property without due process
of law; nor deny to any person within its
Jurisdiction the equal protection of the laws.

It seems plain to me that allowing one
citizen's vote to be 500 times as effective
as another citizen's vote is to deny the
latter the egual protection of the laws.
And this is a result that we cannot and
should not tolerate.

In the past history of our Nation, there
has been agitation and widespread sup-
port for amendments providing that
States might limit the freedom of speech
of groups advoeating violent change in
our Government; limit the freedom to
assemble of persons who advocate or
practice civil disobedience; or provide
any system of public education of the
respective races which the people may
desire. In each of these cases, whatever
the majority may have willed, it was de-
termined that these rights should not be
sacrificed.

We are dealing with a matter here so
fundamental that to state the proposi-
tion is to make the most econvinecing case
and argument for it. Senate Joint Reso-
lution 2 and the resolution presently
before the Senate abridges one of the
most fundamental of political rights, the
right of the individual to be equally rep-
resented in the legislature which con-
trols public affairs in his State and ap-
propriates his taxes.

John Locke maintained over 300 years
ago that a majority must not infringe
fundamental rights, even though his doc-
trine of legislative supremacy held that
the legitimacy of governmental actions
depended upon the consent of the gov-
erned expressed in majority rule.
Thomas Jefferson in 1819 wrote:

Equal representation is so fundamental o
principle in a true republlc that no preju-
dices can justify its violatlon, because the
prejudices themselves cannot be justified.

The whole point is that the majority
does not have the power, and we must
not allow it the power, under our consti-
tutional system, to deprive the minority
or any person of rights so basic and so
fundamental to our Republic. The po-
litical equality of all citizens was elo-
quently expressed by Thomas Jefferson
in the Declaration of Independence;

We hold these truths to be self-evident,
that all men are created equal, that they are
endowed by their Creator with certain un-
alienable rights, that among these are life,
HUberty, and the pursuit of happiness,

It is not the prerogative of any ma-
jority to reduce this right, nor is it the
right of any citizen to give up this right
for another person. It is as well true
that no eitizen of the United States may
sell himself or his brother to bondage or
slavery. In like manner, that person is
without power to give up his equal repre-
sentation in the legislature of his State.

If there is any belief fundamental and
absolutely necessary to our Constitution,
it is the belief that there are and do ex-
ist certain unalienable rights which man
cannot contract nor give away, and
which & bare majority of citizens cannot
deny them. This question is not a
proper one for a referendum. It is not
subject to an election.

On the other hand, the proponents of
the amendment argue that States should
be allowed to take into account economic
or social interests of minority groups.
Although it is true that legislatures rep-
resent all economie, social, and political
interests within their States, no one of
those groups is entitled to special repre-
sentation. After all, it is the people who
have the interests, and what the pro-
ponents are doing is certifving certain
interests to be the recipients of special
representation. Or rather, they seek to
allow malapportioned legislatures to do
this. They incorrectly assume that in-
terests are identifiable and that every-
one having an interest is affected the
same way. Each person, however, be-
longs to a number of interest groups,
and people in urban and rural areas
share many, many interests today.

It is only when the majority seeks to
deprive the minority of fundamental, un-
alienable, and constitutional rights that
we must check the power of the major-
ity. The rights of minorities are to be
protected by constitutional guarantees,
enforeced by the courts, through rules of
legislative procedure, through pelitical
party operations, and in other ways, but
not through unusual representation in
the legislature. Unequal representation
does not safeguard minority rights, but
gives the minority the power to make
policy—which cannot be said to be a
minority right.

The idea of representation of interest
groups was long ago rejected in England
with the demise of the “Rotten Bor-
oughs,” which were based on just that
justification. Prof. Carl Auerbach, of
the University of Minnesota Law School,
has observed:

Nothing is more fundamental to represent-
ative government—and therefore more con-
stitutional, than the rules governing the
electoral process itself. No reason consistent
with the democratic ideals of equality and
majority—or minorities—rule has been ad-
vanced for not effectuating the equal popu-
lation principle. (See Auerbach, "The Re-
apportionment Cases," 1964 Supreme Court
Rev. 1, 67.)

Can we really believe that the rights
of citizens of the several States and of
the United States depend upon the vote
of the electorate? We do nof submit the
right of free exercise of religion to the
electorate. We do not submit the rights
of speech, press, or assembly to the elec-
torate. We do not let the majority de-
cide whether we shall have trial by jury,
the right of counsel, or due process of
law.

I think that those proponents would
not admit that a majority of the people
of a State in a referendum could prevent
Negroes from voting, even though the
majority so voted. For they believe, and
sincerely believe, tirat the right to vote of
all citizens is unalienable. They believe
that to prevent a minority, whether it be
Jewish, Negro, or other, from exercising
the right to vote is not within the ability
of the majority to prohibit. In like fash-
jon, I believe, and I think the Senate
should follow the rule, that the right to
be equally represented is also as funda-
mental, and may not be abridged by a
majority, whether in a referendum or by
action of a malapportioned State legis-
lature.

In testimony before the subcommittee,
Prof. Royce Hanson, American Univer-
sity professor, said:

Here 1s the nub of the lssue. Of all the
decisions about fundamental rights a major-
ity should not make, the question of how the
majority can be formed is among the least
appropriate of all. Perhaps I could look with
sympathy on an amendment abolishing leg-
islatures and permitting the people by refer-
endum to declde directly every issue of public
importance. At least, every man would have
an equal right to participate and his vote
would be equal to that of every other voter.
But I must emphatically oppose any system
that permits a majority found on a single
day to prejudice by a single vote the power
arrangement within which all subsequent
decislons must be made, and by which every
individual citizen must then abide,

Any representative system which pur-
ports to exclude or dilute population
from its makeup is a system which in-
evitably disecriminates against some peo-
ple and in favor of others. It is simply
impossible to represent factors other
than population without discrimination
against people. Only people can be rep-

resented. Other factors, such as geog-
raphy, or political subdivisions, are
simply means of manipulating political
power to reduce the political equality of
some people and to perpetuate incum-
bents in office.

People elect and authorize representa-
tives to represent them, because they
have needs and interests at stake.
Cows, trees, and rocks cannot authorize
someone to represent-them.

Ir. the absence of legislative repre-
sentation based on population, the draw-
ing of lines for legislative representation
will be done by those in power, and such
distributing of legislative representation
will be the product of political chicanery,
fraud, and self-interest. The word “ger-
rymander’ has a long and shameful con-
notation in American political history,
and not without justification. That word
is a tribute to those who will use power
in a eynical and selfish way to perpetuate
their own interests or the interests of a
special group, in complete and total dis-
regard of the rights of the majority and
minority. And this is not speculation,
for the whole history of legislative ap-
portionment reflects the urge of incum-

bents to perpetuate themselves. We
know that it is too mueh to expect of a
politician to vote himself out of office.
The very fact that the Tennessee legisla-
ture, before Baker against Carr, did not
apportion itself for over 60 years is a re-
flection of this natural human tendency.
The real result of allowing State legisla-
tures to draw lines on the basis of factors
other than population will not be to give
special weight to the interests of rural
citizens or farmers, but to allow a privi-
leged few to give greater representation
to their friends and to the interests which
are most accommodating to them.

It is said that the express purpose of
this amendment is to preserve the rights
of rural minorities. It is said that they
should have a voice in State policies
greater than their numbers if they are to
survive attempt by nonsympathetic
urban dwellers to disregard farm prob-
lems and concentrate solely on urban
problems. But, I could not be more
concerned about the serious plight of the
family farmer in the United States today.
And I challenge those who favor this
amendment to point to any malappor-
tioned State legislature which has done
anything significant or of importance
to help the farmer.

But today the farmer is low man on
our economic totem pole. To drag in
the red herring of reapportionment
serves no good purpose, It merely dis-
tracts our attention from the extremely
serious and meaningful task of taking
positive steps to improve farm income,
And I know what a tremendous task this
is, because I sit on the Senate Agriculture
Committee, which is now engaged in the
very difficult and arduous task of draft-
ing farm legislation.

In my judement, the arguments of
those who seek to justify malapportioned
legislatures on this ground are malicious
attempts to set farmers against eity
dwellers, and to encourage suspicion and
hostility between them,

In addition, the rural people in Min-
nesota are not just farmers, they are
smalltown dwellers, they are merchants,
they are businessmen, bankers, and peo-
ple from all walks of life with diverse
and wide-ranging interests. I would not
want an urban majority to have the
power to draw population lines or geo-
graphic lines or political subdivision
lines which would give the urban ma-
jority unequal and superior representa-
tion in their State legislatures. And,
this could happen under the proposed
amendment, if an urban majority came
into power—and they are and will.

I do not want to see the day when big
cities can draw up a legislative scheme
which will deprive our farmers of their
right to equal representation. That day
will come, for the trend is unmistakably
toward urban majorities. Within the
next 50 years, the number of those in
large urban areas will increase from 70
to 80 percent of our population. During

the next 15 years 30 million people will
be added to our cities. We have to look
forward to the future. The amendment
proposed today is extremely dangerous



to the political health of rural America.
The friend of the farmer—those vitally
concerned as I am with the health of
rural America—should applaud the Su-

preme Court's insistence on full weight,
equal representation for those in the
farm areas. Their numbers in-propor-
tion to the rest of the population shrink
every day.

In addition, it is being suggested that
a possible compromise solution to the
reapportionment question would be to
permit apportionment on the basis of
other factors with population if the
legislature which draws up the appor-
tionment plan is fairly and egually ap-
portioned on the basis of population.
This would be no more satisfactory than
the present proposal. It would still per-
mit diserimination against some citizens.
The only difference would be that the
citizens in danger of being discriminated
against would be rural rather than
urban or suburban. In short, Mr. Presi-
dent, I am against giving any type of
legislative majority—urban or rural—
the right to discriminate against the
minority. I want to guarantee every
citizen—whether he lives in the city, on
a farm or in a suburb—his right to fair
representation.

My position, and the position of my
colleagues in this discussion, is that
equal representation must be our most
fundamental political commitment.
And, we must resist any attempts at dis-
¢rimination between different voters in
our society.

I speak from strength in adopting a
position opposed to these reapportion-
ment amendments. For my own State,
Minnesota, has always had in its con-
stitution a requirement that both houses
of our legislature be apportioned on the
basis of population. In article 1V, sec-
tion 2, of our Minnesota constitution, it
states:

The representation in both houses shall
be apportioned equally throughout the dif-
ferent sections of the State, in proportion
to the population thereof,

This provision has remained un-
changed since the adoption of the con-
stitution on August 29, 1857. On that
date, two constitutional conventions in
St. Paul adopted constitutions substan-
tially similar in which have remained to
this day the requirement that both
Houses be so apportioned. Henry H. Sib-
ley, president of one convention and a
delegate from Dakota County in St. Paul,
signed a constitution exactly alike in
article IV, section 2 as the other conven-
tion signed by Mr. A. D. Balcombe on the
same date in St. Paul, Minn,

Our State has always adhered to the
requirement laid upon it by the North-
west Ordinance, adopted July 13, 1787,
by the Continental Congress of the United
States. In section XIV, article 2 of that
ordinance, the Congress stated that—

The inhabitants of the said territory shall
always be entitled to the benefits of the writ
of habeas corpus, and of the trial by jury; of
a proportionate representation of the people
in the legislature; and of Judicinl proceedings
according to the course of the common law,

Robert L. Tienken, legislative attorney
of the Library of Congress, concluded in
a study of the apportionment of terri-
torial legislatures in the Northwest Ter-
ritory that the Congress developed a pol-
icy of general and substantial equality
?ft{mpulation and equality of represen-

ation.

Rational policies based generally on pop-
ulation or voter standards were, however,
practiced, no matter how roughly. And
these, rather than area or other conditions
were essentially at the base of apportion-
ments In the Northwest Territory. Perfect
apportionment there was not, but appor-
tionment on the basis of persons there was.
It may not have been exnctly one man, one
vote, but it was certainly not premised on
arbitrary policles or diserimination.

But despite Minnesota’s constitutional
provision, my State became malappor-
tioned as had many other States in the
Union, through the general shift of per-
sons from rural areas and cities to the
suburban areas.

In the century which elapsed between
the 1857 Minnesota Constitutional Con-
ventions and the 1959 act, the State's
legislative districts were reapportioned
generally seven times in 1860, 1866, 1871,
1881, 1889, 1897, and 1913. The 1959 act

was, therefore, the eighth reapportion-
ment, but the first in 46 years. It was
accomplished in 1959, on the basis of the
1950 census, and, therefore, no redis-
tricting based upon the 1960 census has
ever vet been effected. On June 4, 1964,
in U.S. District Court, District of Min-
nesota, the case of Honsey against Dono-
van was brought. That suit was
brought to challenge the validity of the
then present apportionment of both
houses of the biecameral Minnesota
Legislature.

That lawsuit was brought because the
population of Minnesota increased 14.5
percent between the 1950 census and the
1960 census. This increase was not uni-
form throughout the State’s 87 counties.
The increases varied from 18.9 percent
in Ramsey County to 141.5 percent in
Anoka County, one of our surburban
areas. Our 1960 population, according
to the Federal census, was 3,413,800.
Based on that number each Senate dis-
trict in the State should have produced
an ideal figure of 50,950, and each House
distriet a figure of 25,280. The popula-
tion of Senate districts ranges from over
100,000 to under 25,000 and, therefore,
the largest district in population had al-
most twice the average figure and the
smallest less than half the average
figure.

The malapportionment of the House
districts was equally as great. The
ratio of the largest House distriet to the
smallest was nearly T to 1. The
ratio of the five largest to the three
smallest was over 5 to 1.

If one used the 1960 census figures,
then in 1962 a majority of the State's
population was represented by only 26
Senators, or 38.8 percent of the 67 seats,
and by only 48 Representatives or 35.5
percent of the 135 seats. In reverse, this
means the 34 smallest senatorial dis-
tricts were represented by a majority of
the Senate but contained only 39.1 per-
cent of the population. Again, the 68
smallest House districts were represented
by a majority of the House but contained
only 35 percent of the population.

The Federal district court declared
our 1959 State plan of reapportionment
unconstitutional on December 4, 1964.
Because of the lateness of the case, the
court decided not to require redistrict-
ing before the convening of the legis-
lature on January 5, 1965. It warned,
however, that if the legislature falled to
reapportion both houses in 1965, the
court might do so or order elections at
large. The suit was filed in June of
1964, following which a citizens' biparti-
san reapportionment commission was
established by our distinguished Gov.
Karl F. Rolvaag by Executive order on
July 30, 1964.

The Commission proposed tentative
reapportionment plans on December 11,
1964, and included a proposed constitu-
tional amendment to insuré periodic re-
apportionment either by the legislature
or by a special commission. The legis-
lature did not accept the plan of the
citizens' bipartisan reapportionment
commission, but worked out another pro-
posal which was vetoed by our Governor
in May of 1965. A -court test is now
underway to determine the validity of
Governor Rolvaag’s veto.

Before I begin to discuss some of the
practical ramifications of adoption of
the proposed amendment, I would like to
express my views on what seems to be the
last dying gasp of the proponents of the
amendment, in thelr advocacy of the
Federal analogy argument.

It is true that the Senate of the United
States is apportioned by States without
regard to population. This results in 26
States with 52 Senators having a major-
ity of the Senate but representing only 16
percent of the population and, as a
matter of fact, 17 States with 34 Senators
representing only 7 percent of the popu-
lation, and under the present rule 22
this group can, by filibustering, prevent
a vote,

But, any argument based on this situ-
ation ignores the fact that a constitu-
tional compromise was necessary to
produce the federal union under which
we operate today. The issue of the
Federal compromise was clear. Certain
smaller States threatened to refrain from
joining in union, and to make treaty

with foreign powers. At the price of this
threat, the larger States were willing to
enter into an agreement to form two
houses as we have them now.

The large States were given the full
weight of their size in the House of
Representatives, and the small States
retained their sovereignty in the Sen-
ate. For the small States and all of the
original States were independent political
units, and the smaller ones extracted
equal representation as the price of
union. And I think it was worth it.

But none of this procedure of conces-
sion and compromise may be found in
the establishment of towns, counties, and
other political subdivisions in the several
States. For each State and all the
States together created the United
States. In doing so, they reserved to
themselves much authority and power.
This principle of federalism is a vital in-
gredient of our liberty.

But, it would be ridiculous to apply it
to counties or towns. I know of no
one who pretends that counties or cities
or political subdivisions within a State
can concede or grant to a State such a
residual of power. They are creatures
of the State—administrative units that
can be abolished or created by the State
legislature. They exist to provide an or-
derly framework for the administration
of laws and the provision of services.

If and when they prove too cum-
bersome or ineffective, they can be,
and should be, and often are, re-
placed by units of government more
realistically attuned to the needs of
the people. In short, the Nation is a
union of States which surrendered a
portion of their sovereignty to achieve
union. The States on the other hand are
not unions of county governments or
city governments.

I think we should recognize the fact
that between 1790, when Vermont was
admitted, and 1889, when Montana was
admitted, almost 100 years later, every
State admitted to the Union entered with
a constitution providing for representa-
tion based principally on population in
both houses of the legislature. In fact,
the original constitutions in 36 of the
50 States provided for representation
largely in accordance with population in
both houses of the legislature. It was
not until late in the 19th century that
the States began the movement away
from representation in accordance with
population, sometimes by a change in
formula and sometimes simply by failing
to live up to their own constitutional re-
quirements.

By the time Baker against Carr was
decided in 1962, the movement was vir-
tually complete. Malapportionment was
king nearly everywhere. But even by
that date no more than 10 States had
formulas even roughly comparable to the
alleged congressional model, and even
those differed somewhat from Congress
and from each other. In short, as the
Court noted in rejecting the so-called
Federal analogy, reliance on it was an
“after the fact rationalization offered in
defense of maladjusted State apportion-
ment arrangements.” Reynolds against
Sims at page 573.

I would also note that 27 out of the 36
States providing for population as the
primary basis for representation provided
that it should be the sole basis. This has
been an extremely difficult bone to swal-
low for those who contend that the very
foundations of the Republic were swept
away by the Supreme Court decisions of
1964. Senator Proxmire, of Wisconsin,
argued this point brilliantly in the hear-
ings before the Judiciary Subcommittee
on March 4, 1965, and his statement is
reproduced in the hearings. I recom-
mend it to those Senators who are at-
tracted by the Federal analogy argu-
ment,

Now I would like to proceed to what
we might expect as the result of the
adoption of the proposed amendment.
First of all, its adoption would weaken
our American system, based on grants
of power to the Federal Government by
the sovereign States, and reservation of
certain powers in those States. Our Con-
stitution provides the United States Con-
stitution, in the 10th amendment, adopt-
ed in 1791, states:



The powers not delegated to the United
States by the Constitution, nor prohibited
by it to the States, are reserved to the States
respectively, or to the people.

The practical effect of allowing mal-
apportioned and ineffective and stale-
mated State legislatures to continue will
be to increasingly centralize power and
control over all phases of social con-
cern in the Federal Government, and
allowing the proper role and respon-
sibilities of the several States to slip
away and decay.

The plain fact of the matter is that
malapportionment of only one house of
the legislature, no matter how equally
apportioned be the other house, effec-
tively destroys a citizen's equal repre-
sentation in the legislature. There are
two steps in the progress of legislation
and appropriation measures through a
bicameral legislature. Each of the two
houses must pass on them. Therefore,
the malapportionment of only one house
is sufficient to give a veto of wholly dis-
proportionate influence to those who
would delay or dilute progressive legis-
lation and progressive administration.

Those most interested in State’s rights
in relationship fo Federal activities
should oppose a constitutional amend-
ment of the type being considered with
all their might. Over the past decades,
the Federal Government has been forced
to assume an ever increasing burden of
problems which wunfairly apportioned
State legislatures have refused or been
unable to deal with. Too often the ma-
jority of the State citizens must go to
Washington and the Federal Govern-
ment rather than to the State capitals,
to lobby for urban redevelopment, air
pollution control, water pollution con-
trol, mass transit, public housing, educa-
tional assistance, and the like. I think
it is interesting to note that many of
those who complain about a paternalistic
and socialistic Federal Government, ex-
panding beyond all reason, are the very
same people who are now trying to per-
petuate unequal representation in State
legislatures leading to delay, frustra-
tion, and inaction.

If they are really serious about State’s
rights, and about the ability of States
to help themselves and not come to the
Federal Government for assistance, then
they must do everything in their power
to insure equal representation of all
State interests and citizens before both
houses of their State legislatures. Con-
tinuing and perpetuating malappor-
tioned representation will destroy rather
than enhance State sovereignty.

‘We have heard many times of the cele-
brated case of Missouri House bill 1086,
which provided for a minimum wage of
$1 per hour within the State of Missouri.
The vote was 68 for and 83 against the
bill. The 68 votes came from districts
representing 2.6 million while the 83 no-
votes came from areas that represented a
population of only half or 1.3 million.
The supporters of this legislation num-
bered 15 less than the opponents, but yet
represented twice as many people. It is
certainly no wonder, then, that the ma-
jority which was frustrated in Missouri
will come to the Federal Government for
assistance.

We already know that the cities and
urban areas in the Nation have bypassed
the States and made direct cooperative
arrangements with the Federal Govern-

ment in such fields as housing, urban
development, airports, and defense com-
munity facilities. We could also list pub-
lic works, health needs, highways, crime
prevention, educational assistance, poy-
erty prevention, and the list grows
longer and longer every day. I person-
ally would not want to see the day when
our States become no more than admin-
istrative provinces of the Federal Gov-
ernment, only carrying out Federal aid
programs and distributing Federal as-
sistance under strict Federal standards.

I believe strongly in the Federal sys-
tem. I believe that the role of the States
must be strengthened and expanded.
But State power will depend, not upon
what we say about it, but on what State
government can do to meet the legitimate
needs of its people. State legislatures
must be representative if they are to re-
spond to these needs. As one who served
in State government, as former attorney
general in Minnesota, I know this to be
true, and would much rather see the
trend reversed.

Many State legislatures, of course, will
need other reforms than mere equality
of representation. Some of our anti-
quated State legislatures are the most
out-of-date governmental machinery in
our Nation.

The issue of civil richts has dominated
this Congress, as it has previous Con-
gresses for many years. The issue of
civil rights has been a major issue in
American society almost since the be-
ginning of our Nation. T am enormously
proud of the progress our Nation has
made. We will add to the already im-
pressive list of fundamental court deci-
sions and substantial congressional en-
actments the Voting Rights Act of 1965,
which seeks to assure that every per-
son will have the right to vote regard-
less of his color. The drive for voting
rights followed the Reynolds decision—
that each man was entitled to a vote of
equal strength with all others.

If it had not been for this decision of
our Court, the adoption of the Voting
Rights Act of 1965 would be folly. To
pass the Voting Rights Act, protecting
and assuring the right to vote, and then
to follow it with a constitutional amend-
ment undercutting the need for the act
is to grant the vote with one hand and
to take it away with the other. The
issue of the Dirksen amendment, there-
fore, is not limited solely to the fairness
of vote apportionment in the abstract,
as important as that is, but is funda-
mental to the objectives of an America in
which all Americans are fully and freely
admitted to the American political proc-
ess.

More than that, T am firmly persuaded
that more justice, more fair treatment,
and more meaningful progress will stem
from the admission of the American
Negro to full participation in political
life than has followed all previous court
decisions and all previous enactments
In our States and Congress. I say this
because I believe that the American
Ng-gro. if given his full political power,
will be his own best representative in
the political field. For this reason I
believe the Dirksen amendment would
be a disastrous blow to the cause of hu-

man rights, even though I know it is not
the intention of some of the proponents
of this amendment.

Malapportionment has always struck

hard at the political rights of the Ameri-
can Negroes. On May 14, 1965, former
Assistant Attorney General Burke Mar-
shall testified before the subcommittee
holding hearings on the proposed amend-
ments. He said:

Apportionment on any but a population
basis, for example, has always discriminated
against clty dwellers, and this fact propor-
tionally deprives Negroes of a political voice
more than any other identifiable group. In
1960, over T2 percent of Negro-Americans
lived in urban areas. There is every indi-
cation that this percentage is increasing,
and Increasing rapldly. In Alabama, for
example, the percentage of non-whites liv-
ing in urban areas went up to 23 percent
between 1950 and 1960, while those living in
rural areas went down almost 20 percent.
In Mississippl, the comparable figures were
27 6-percent Increase against 2.5-percent in-
crease; in Louislana, over 20 percent as
against 8.6 percent. Of all the Southern
States, only Florida showed any increase in
the nonwhite population of rural areas, and
that increase was slightly over 1 percent as
against 71.3 percent In urban areas.

Regardless of the undoubted and un-
challenged good faith of those who sup-
port the proposed amendment, its pas-
sage would be a cynical mockery of those
who died in Selma, Birmingham, and
elsewhere in their battle for equal vot-
ing rights. The right to equal repre-
sentation is just as basic and fundamen-
tal as the right to vote. Representa-
tion—equal or otherwise—cannot exist
without the vote—and the vote is mean-
ingless without equal representation.

I might conclude my statement by ob-
serving that we have not let the courts
have sufficient time to implement their
decision, and to observe the practical ef-
fect of fair reapportionment., The court
decisions have resulted in substantial
progress and I think it would be prema-
ture to amend the Constitution in a hasty
manner, without seeing the practical ef-
fects of the opposite course, which is to
allow the courts more time and to let us
have more experience under thoroughly
and equally apportioned legislatures.

Since the decision in Baker against
Carr, March 26, 1962, court cases have
been filed in 44 States, seeking declara-
tion of invalidity of the apportionment
of one or both houses of those State leg-
islatures. In the June 15, 1964 reap-
portionment cases, U.S. Supreme Court
invalidated opportionments in six States,
and 1 week later on June 22, 1964 in-
validated the apportionment schemes of
eight additional States.

Twenty-four States began in 1965 un-
der Court orders to reapportion. And
since that time four more States have
joined the list.

A number of States have reapportioned
in 1965 to date. Those presently known
are Connecticut, Georgia, Hawaii, Idaho,
Indiana, Nebraska, New Jersey, New
Mexico, New York, North Dakota, South
Dakota, Tennessee, Texas, Utah, Vir-
ginia, and Washington.

In conclusion, Mr. President, I would
like to say that I feel it a distinct honor
to participate in this discussion of an
issue of high importance to the future
course of American democracy. The
controversy here is not between rural
virtue and urban iniquity—between Re-
publicans and Democrats—between
farmers and white-collar workers, but
between those who believe that men are
entitled to equal representation regard-
less of their position, and those who feel
that certain citizens should be given 4
greater influence in government than
others.
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