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Mr. MONDALE, Mr. President, we have
all become aware, especially during re-
<cent months, of the tragic consequences
of failing to provide adequate care and
support to the Nation’s families and ¢
dren. In an effort to assist families an™
others working to support families in

their task of adequately caring for chil- .
dren, the Congress passed and the Presi-

dent signed important legislation which
aims to preventing child abuse.

There is another aspect to child abuse,

involving children out of their own
homes, that has also come to the atten-
tion of Congress and the Nation. That

involves the quality of day care services.
We have all come to realize.the horror
that can result when, inadvertantly, we
do not adequately protect our children.
~ Some of the terrible things that can
happen to children are so stark that they
need no explanation—six children arc
burned to death in a basement, a 5-week-
old baby dies of head injuries during nap
time in & family day care home. There
are less dramatie, but equally compelling
reasons to insist that children be pro-
tected, but it is these instances that re-
main in one’s mind.

Because of the need to protect chil-
dren, because families want and neeri
our support in this effort, and because
there is such a broad concensus among
professional groups in support of a floor
of protection, the Congress has repeated-
1y and overwhelmingly voted in favor of
basic day care standards. This essen-
tially noncontroversial aspects of the
Congress work has resulted in the main-
tenance, at the Federal level, of a basic
floor for day care called the Federal In-
teragency Day Care Requirements. These
Federal Requirements have now been in
effect nearly 6 years.

At the State level, work has also gone
forth on behalf of children. In many
States, there was a sound floor in law
or regulation before we recognized the
need at the Federal level. For many of
those States, the move to revise and im-
prove their day care standards has been
a continuous process.

One aspect of that process has been
proceeding quietly, through the work of
local, State, and national organizations,
under the auspices of the National Coun-
cil of Organizations for Children and
Youth—NCOCY—headed by its able and
creative executive director, Ms. Judith
S. Helms. NCOCY members, constituting
themselves as a “Day Care Alliance,”
have been working for nearly a year to
arrive at the point where they could
offer assistance to States that wish to
revise and tmprove their day care licens-
ing. It is through the exercise of licens-
ing that we are assured that our children
are protected. In addition, licensing is
a protection for parents, in that they may
be assured that the places their children
are cared for are beneficial. And those
who care for others children have the
guidance and support of licenging staff,
‘as they carry out day care services or
plan new services.

The Day-Care Alliance has now com-
pleted work on & model statute which
States may wish to consider, a statute
that has several excellent features:

First. The Day Care Facility Licensing

Act generally provides for a quality af

care similar to that which is reimburs-
able under Federal legislation—it is
sound from the Intergovernmental view-
point;

F

Senate

Second. The Day Care Facility Li-
censing Act provides for appropriate in-
volvement by that most essential group
of persons, parents of children actually
receiving day care services—it is sound
Ifrom the point of view of families;

Third: The Day Care Facility Licens-

‘ing Act provides a quality of care that.

' Yins won the support of 35 organizations
§ eoncemed ahopt families and their chil-

e Tanging from the AFL-CIO ance

oiher national groups sush as the Child
. Wellate League of America and the Na-
tional Council of Jewish Women f{o

" groups with experience at the State level “

such as the Minnesota Children's Lobby
and Quality Child Care, Inc., of Min-
neapolis—a group with special expertise
in family day care—it is sound from the

point of view of experts and operators;

Fourth, The Day Care Facility Li-

- censing Act, finally, provides the States

with a moderate approach in terms of
suggested legislation, moderate in its
clarity of language, its brevity, and its
reliance on State legislators and State
agencies to utilize the framework of the

model act as they deem appropriate—it .

is sound from the standpoint of being
adaptable for each State.

Mr. President, I belleve that it is very
important to know the breadth of sup-
port that the Day Care Facllity Licensing
Act has won. Therefore, I ask unanimous
consent to have printed at the end of
my remarks in the Recorp a ¢omplete
list of the National, State and:local of-
ganizations that have endorged the act.

The PRESIDING OFFICER. Without
objection, it is so ordered.

{See exhibit 1.)

Mr. MONDALE. Mr. President, finally,
fet me say that it is my hope
that this proposed act will encour-
age States to reexamine their existing
licensing codes and to compare them.
Just as many States are reexamining
their child-abuse laws in the light of re-
cent experience and the recommendation
of groups with special expertise, so also
States might wish to look at this related
matter of day care from a fresh perspec-
tive. I believe the model legislation which

the Day Care Alllance has prepared to -
be enormously useful, arid I commend it |
to you for your consideration. I ask unan- -

imous consent to print the text of the act
in the REcorb. .

In order that we may understand th
background of the act, and the way it
compares to other guldelines issued for
the consideration of the Btates, I refer
my colleagues to the introduction to the
act, and I also ask unanimous consent
that this introduction be permitted in the
Recorp at the close of my remarks.

There being no objection, the intro-
duction was ordered to be printed in the
REecorp, as follows:
THE STATE DAY CARE FACILITY LICENSING ACT

INTRODUCTION

There is little disagreement that children
in day care need adequate protection. There
is o great deal of difference of opinion about
what is “adequate.” On the one hand, many

organizations held that the interests of the -

child are most important and need to be
protected by the licensing process. This posi-
tion grows out of and is directly related to
their position in regard to child neglect and
abuse: some parents and guardians do not
care for their children adequately. On the
other hand, there are those who hold that
there is no need to license day care, and
that the responsibility of declding what Is
and what 1s not adeguate care for children
should be left to the caregivers and the
parents.

In additlon to this basic disagreement

about whose interests are paramount, thers
are also confiicting Interests apart from
those at issue in the day care of children.
1f the varlous problems connected with 1i~
censing day care were solved, as a service
caring for children, there would be still three
related areas: fire codes; safety codes; bulld-
ing codes. In each of these three areas, there
milegltlmato concerns which also must be
addressed. For Instance, it can be sald that
day care centers should be allowed wherever,
there 1s a meed for such services. On the
other hand, allowing day care centers to be
bullt in some areas would be ill-advised:
certain residential areas have zoning restric-"'
tions; certaln other areas are inappropriate
for children because of hazardous conditions.

In recognition of thess problems, and
stimulated by a substantial growth in inter-
est by governments and others in more rapid
development of day care services, a licensing
project was begun by the Federal govern-
ment beginning in Beptemnber, 1870. Many
organizations sent representatives to the var-
ious meetings called in connection with that
project, but some were dissatisfied with the
day care licensing act and related materials
which HEW eventually published. The dis-
satisfaction with the HEW document was
along two lines: 1) the document attempted
to cover too much detail, and was not In a
format which could be easily addressed by
most stage legislatures; 2) the document
reflected a phllosophy of day care licensing
which was not sufficlently protective of chil-
dren.

The Act drafted by the Day Care Alllance
does not attempt to discuss all of the issues
related to day care facility llcensing. Al-
though the Day Care Alllance recognizes
that there are problems with fire, safety, and
building codes for day care facilities, the
Alllance belleves that those issues must be
dealt with in other documents, not as part
of any suggested legislation. Additionally,
the Alllance believes that the variance be-
tween states 1s, to some degree, the resuilt of
practical experience gained over time and
that any adjustments in the fire, safety, and
bullding codes within a state must be done
with utmost caution. Many of the organiza-
tions in the Alllance have published mate-
rials relating to these matters and at some
future date the Alllance may draft some gen-
eral gutdelines In the area. For now, the Al-
llance believes that the major need is for
a licensing act that responds to the needs
identified early by the HEW study:

1. “The three categories of day care facil-
{ties—famlily day care homes, group day care
homes, and day care centers—are defined in
different terms from State to State, but some
Btates do not include all three definitions in
their regulations.”

2, "State licensing of famlly day care homes
Is not mandatory in 10 States.”

3. “Some States do not apply mandatory
State licensing requirements in all cities and
counties.”

The Alliance’s draft legislation 18 aimed at
meeting these three major deficiencles. The
Alliance draft:

1. Defines the three categorles of day care
facilities (cited above) in terms similar to
those contalned in the chief Federal regula-
tion which applies to day care and with
which most states must comply in order to
receive relmbursement, the 1868 Federal In-
tergency Day Care Requirements.

2. Makes licensing of fam!ly day care homes
mandatory,

3. Provides n legal base for states to apply
mandatory state licensing requirements in
all cities and counties.

The Alllance draft, since it is related closely
to the 1068 Federal Interagency Day Care
Requirements, would provide slightly higher
quallty care than the HEW draft. The Alli-
ance believes that, essentially, the quallty
floor should be higher than those who ptD-
lished the HEW draft. There are also impor-
tant differences in two other .reas: the Al-

%gum_mm_s s _parental inyolvement:
e Alllance codé recognizes the fact that day
care services involve & number of profes-
slonal disciplines.



The Aldance draft also differs from the
HEW draft in that it reguires moat family
day care homes to be Individually lcensed
Thiz recommendailon, while it diifers from
that of some llcensing experts, 18 based on the
history of fallure of the alternative ap-
proach—reglstration or non-licensing. An
fmportant study just completed in England
shows that unlicensed family day care homes
are & key factor in the continulng incldence
of deprivation and poverty, and that there
are clear connections between school failure,
dellnquency, and the llke, and the use of
nou-licensed family day care homes.

The Alllance draft also differs from the
HEW dralt in that It does not allow for a
delegation of lleensing authority to large
operators of day care programs called “day
care systems.” Some belleve that it may be
a conflict of Interest for a day care operator
ta license or otherwlse enforce regulations
which pertain to his programs,

The Alllance draft grows out of a bellef
that children require “an extra pound of pro-
tection,” that the evidence shows that even
well-meaning care-givers can and do harm
children, and that it 18 the duty of the states
to set such llcensing requirements as are
necessary to guarantee the health, safety and
well-being of these particularly wvulnerable
citizens, young children.

It Is the hope of the Alllance that consid-
eration of- this draft legislation will lead to
an examination of the existing state and
other licensing codes, and that such amend-
ments will be made as are necessary to pro-
tect children.

StaTE DAY CARE FACILITY LICENSING ACT

(Most stutes currently have statutes that
provide for the licensing of day care faclll-
ties; however, when legally challenged, it has
bgen demonstrated that some of the statutes
are deficlent. The draft legislation below
constitutes no more than suggestions with
respect to the problems posed by some licens-
ing statutes. The language should, therefore,
be introduced only after careful considera-
tion of local condltions. Existing constitit-
ttonal and statutory requirements should
be examined.

In general, the draft is based on these
premises: 1) government’s responsibility to
protect the rights and welfare of its citizens
in matters related to the provision and use of
services rests on a benevolent exercise of the
police powers of the individual states; 2) day
care as a facllity or a service to be regulated
to be an exercise of the doctrine of parens
patrine—the state acting as protector or wlti-
mnte guardian in matters affecting the wel-
fare of children.) i a

SUGGESTED 'LEGISLATION

{Title, enacting clause ete,)

Section 1, Short Title. This Act shall be
entitled The Child Day Cam‘!g‘ndllty Li-
censing Act.! iy

Section 2. Purpose, The purpose of this Act
is to authorize the licensing of day care fa--
cilities for children. Licenses are authorized

Jif the Act and applicable rules and regula-

tions are met. Penalties are established 1f day
care facilities are operated without the re-
quirad license. The purpose of licensing is to
regulate day care faocilities so as to assure
that those facilities will offer and assure thil-
dren the care, protection, supervision and
the promotion of sound growth and develop-
ment necessary to their health, safety and
welfare,

" (Comment. The statute is addressed to
day care and nct to the licensing of other
chilld care or child placement facilities. Some
legislatures may wish to conclude other li-
censing tasks in a single statute.)

Section 3. Definitions. As used In this Act:

t1) “day care" means the care, supervision,
and guldance of a child or children, unaccom-
panied by a parent, on a regular basis, with
v without pay, for periods of at least 2 hours
but lesa than 24 hours per day, in a place
other than the child's or the children’s own
home or homes;

(2) "day care facility” means a “family
day care home,” a “group day care home,"”
or & “day care center,” as defined in this Act,
whether know: or Incorporated under some
other descriptive title or name such as “Day
Nursery,! “Nursery School,” “Child Play
School,” "Day Camp,” “Child Development
Center,” “Early Childhood Center," “Recrea-
tion Center," and the like: provided, how-
ever, that “"day care center" does not include
a public or private elementary or secondary
echool engaged In providing legally author-
ized educational and related functions and
which meets the acereditation standards ap-
plicable in that state;

(3) *“family day care home' means an
onccupied private residence which recelves one
or more but fewer than seven children who
are related or unrelated to the resident care-
giver., No more than five children may be
recelved when children under 3 years of age
are received, and no mora than two children

under 3 may be recelved at the same time.
The maximum number of children to be re-
ceived mhall be reduced by the number of
children normally residing in the home

{4) "group dny care home' meana an oe-
cupled private residence which recefves seven
through twelve children who are reinted or
unrelated to the resident caregiver. The
maximum number of children to be received
ghall be reduced by the number of chlldren
normally residing in the homep’

(6) "“day care center" means (1) any fa-
cility other than an occupied residence
which recelves one or more children for day
care, or (11) any facility including an oc-
cupled residence which provides day care for
13 or more children Including the children
normally residing in the home and children
received for day care who are rélated or un-
related to the resident caregiver.

Child-staft ratios in all facllities should
-be lowered in all Instances where children
with handicapping conditions or speclal

P

* (Comment, It Is recognized, howéver, that
a day care facllity, subject to licensing, might
be operated In connection with these public
or private schools.)

* Comment. It is recognized, however, that
the group day care home would probahly re-
quire some modification of the home and
that the modified home should serve only
as many children as 1t can Integrate into its
own physical setting and pattern of living,
It is especlally sultable for school-age chil-
dren, who do not reguire a great deal of
mothering or individual care, and who can
profit from considerable association with
their peers. If pregchool children are received,
appropriate redue shoultl be mhde in the
total number of children receivéd or addi-
tional staff should be obtained. Freschool
children should be cared for somewhat sepa~
rately, and the child-stafl ratio for the pre-
school group should not exceed five to one.
If children under 3 are received, they should
be cared for separately, by caregivers who
are solely responsible for thelr care. and the
child-staff ratio should not exceed two to
one.)

* (Comment. Day care centers should not
accept children under 3 years of age unless
the care approximates the mothering in the
family home, If children under' § are re-
celved, they should be cared for in a sepa-
rate part of the center, by caregivers who
are solely responsible for their care, and the
chiid-staff ratio should not exceed two to
one. As far as a reasonable staffing pattern
will permit, the same "persons would be
charged with the care of the same Infants.)
needs are served

(68) Day Care Operator. The person, cor-
poration, partnership, voluntary sssociation,
or other public or private organization ulti-
mately responsible for the overall operation
of a day care facility.

(7) Caregiver. Any person whose duties in-
clude direct care, supervision and guldance
of children in a day care facility.

(8) Child. A person who has not reached
the elghteenth birthday.

(9) Department. The State agency desig-
nated to administer day care licensing under
this Act.®

(10) Board. The State Advisory Board on
day care licensing named under this Act to
advise the department.

(11) Director, The administrative head of
the department,

(12) Related. Any of the following rela-
tionships by marriage, blood, or adoption:
parent, grandparent, brother, sister, step-
parent, step-brother, step-sister, uncle, aunt.

(13) License. A lirense isaued to an opera-
tor of & new day care facility authorizing the
licensee to operate in accordance with the
provislons of the license, this Act, and the
rules and regulations of the department.

(14) Provisional Li Al i

to an operator of a new day care facility au-
thorizing the licensee to begin operations al- |

though the lesiwsee Is temporarily unable to
comply with all of the requirements for a
license, but In no ease shall such & provision-
al lcenee be effective beyond 18 months.

(15) Approval, A written notice issued to a
department, agency, or inatitution of the
State, or a county, city, or other political sub-
divislon, approving the operation of a day
care faclllty tn accordance with the provision
of the notice, this Act, and the rules and
regulations of the department.

(16) Provisional Approval. A written notice
issued to n department, agency, or institu-
tion of the State, or a county, city, or other
political subdivision approving the com-
mencement of operations of a day care fa-
cllity although the operator is temporarily
unable to comply with all of the reguire-
ments for approval, but in no-case shall such
provisional approval be effective beyond 18
months.

Sectlon 4. [Lleensing and approval.]

(s) No person, corporation, partnership,
voluntary association, or other organization
may operate a day care facllity unless licensed

to do g0 by the Department: Provided, how- %
ever, thut operption of a home specitically
excluded from the definjtion of funily day
cnre home shnll nol preciude the fssunnee of

n Heenne I npplleation la made for ane

(b) Day care facllitter operated by the
Slate, or by n county, city, or other political
subdivision, must meet or exceed requir
ments for all other licensed aperators of dab
care facilities. The department, agency. or
institution of the State, or the county, city,
or other political subdivision which operates
a day care facility or facilitles shall obtain
approval from the department ather than
licensure in order to operate such facllity or
facllities. The department shall provide visit-
ation, consultation, and information services
to such departments, agencies, or institu-
tions of the State, and-to such counties,
cities, or other political subdivisions.

{¢) Application for license or approval shall
be made on forms supplled by the Depart-
ment and in the manner it prescribes.

(d) Before issuing a license or approval the
Department shall conduct an investigation of
the applicint and the proposed plan of care,
maintenance, and supervision for children
and for operating a day care facility. If the
results of the investigation satisfy the de-
partment that the provisions of this Act and

s (Comment. The licensing function should
be carrled by a state agency which has @
major Interest and responsibility for com-
prehensive services to children and thelr
families. The legislature in each state can
best identify that agency.)
the applicable rules and regulations promul-
gated by the department are satlsfled, a
license or approval shall be issued. If the re-
gults of the investigation satisfy the Depart-
ment that all of the applicable rules and
regulations cannot be met immediately but
can and will be met within six months or
less, and the deviations do not threaten the
health or safety of the children, then a pro-
vislonal Heense or provisional approval shall
be issued for a perlod not to exceed six
months from the date of such issuance.

Section 5. [Denial and Notice.|

(s) An applicant who has been denicd a
license by the Department shall be given
prompt written notice thereof by certified
or registered mall to the address shown in
the application. The notice shall coniain
statement of the reasons for the denial and
shall inform the applicant that there is a
right to appeal the decislon to the Director
in writing within 30 days after the maliling
of notice of denial. Upon recelving a timely
written appeal-the Director shall give the
applicant reasonable notice and an opparti-
nity for & prompt hearing before an !mpar-
tinl hearing examiner with respect to the de-
nial of the application. On the basis of the
evidence adduced at the hearing, the hear-
ing examiner shall make the final decision
of the Department as to whether the appli-
cation shall be granted elther for a license
or a provisional license or denied.

(b) An applicant who has been denied ap-
proval by the Department shall be glven
prompt written notice thereof, which shall
include a statement of the ressons for the
deniasl. The notice also shall inform the ap-
plicant that it may, within 30 days after the
mailing of the notice of denial appeal the
denial by making a written request to the
director for an opportunity to show cause
why its application should not be denled.
Upon receiving a timely written request the
director shall give the applicant reasonable
notice and an opportunity for a prompt, in-
formal meeting with the director or his des-
lgnee with respect to the denlal of the ap-
plication and an opportunity to submit
written material with respect thereto. On the
basis of the avallable evidence, including in-
formation obtained at the informal meeting
and from the written materlal, the Dircctor
shall decide whether the application shall
be granted for approval, provisional approval
or denial. The declsion of the Director shall
be in writing, shall contain findings of fact
and rulings of law, and shall be mailed to
the partles to the proceedings by certified or
registered mall to thelr last known addresses
as may be shown in the application, or
otherwise.

Bection 6. [Powers to suspend, revoke, or
make probationary.|

(a) The Department shall have power to
suspend, revoke, or make probationary a -
cense or approval If a licensee or approved
operator i1s found not to comply with the
rules and regulations of the Department re-
specting day care facilities.

(b) A licensee or approved operator whose
liceense or approval is about to be suspended,
revoked or made probationary shall be given
written notice by certified or registered mail
rddressed to the location shown on the l-
cense or approval*

The notice shall contaln & statement of
and the reapsons for the proposed action and
shall inform the licensee or approved oper=



SLApUWSIEU W LEYMUE I prEstiue us wil-
nesses aud evidence by subpoena on behal!
* of the appellant or Department. Hearing ex-
aminer decisions shall be In- writing, shall
contuin findings ol fuct and rulings of law,
and shall be mal'ed to the paries to the
proceedings by certified or registered mail
to their last known addresses as may bhe
shown in the applicatlon, or otherwise®

(Comment, The lcensee is entitled to o
trial-type hearing on the issue of suspension
or revocation,)

In the case of a license, upon receiving a
timely written appeal the director shall give
the licensee reasonable notice and an oppor-

, tunity for a prompt hearing before a hearing

examiner with respect to the proposed action.
On the basis of the evidence adduced at the
hearing, the hearing examirer shall make
the final decision of the Department as to
whether the license shall be suspended, re-
voked or made probationary.

In the case of an approval, upon receiving u
timely written appeal, the director shall give
the approved operator reasonable notice and
an opportunity for a prompt, informal meet-
ing with the Director or his designee with re-
spect to the proposed action, and an oppor-
tunity to submit written material with re-
spect thereto. On the basis of the available
evidence including information obtained at
the informal meeting and from the written
material, the Director shsall declde whether
the approval shall be suspended, revoked or
made probationary. The decision of the Di-
rector shall be in writing, shall contaln find-
ings of fact and rulings of law, and shall be
malled to the parties to the procesedivgs by
certified or registered mall to their last
known addresses as may be shown In the
application, or otherwise.

Provided, however, that if the Director
finds that the health or safety of the chil-
dren so requires, he shall order the immedi-
ate suspension of the license or approval.
The licensee or approved operator shall be
given written notice of the order Hy personal
service or by certified or registered mall ad-
dressed to the location shown on the license
or approval. The notice shall contain a state-
ment of the reasons for the suspension and
shall inform the licensee or approved opera-
tor that there is a right to petition the Dl-
rector to reconsider the order. The petition
shall be in writing and shall be made within
10 days after the personal service or the mail-
ing cof the order. In the case of a liceuse,
upon recelving a timely written petition, the
Director shall give the lloensee or approved
operator reasonable notice and an opportu-
nity for a prompt hearing before a hearing
examiner with respect to the order of sus-
pension of the license or approval. On the
basis of the evidence adduced at the hearing,
the hearing examiner shall make the final
decision of the Department as to whether the
order of suspension shall be afirmed or
reversed,

In the case of an approval, upon recefving
a timely written petition, the Director shall
glve the approved operator reasonable notice
and an opportunity for a prompt, informal
meeting with the Director or his designee
with respect to the propcsed actlon, and an
opportunity to submit written material with
respect thereto. On the basis of the avallable
evidence ‘Including information obtained at
the informal meeting and from the written
material, the Director shall decide whether
the order of suspension shall be afirmed or
reversed. The decision of the Director shall
e in writing, shall contaln findings of fact
and rulings of law, and shall be mailed to
the parties to the proceedings by certified
or registered mail to thelr last known ad-
dresses as may be shown in the application,
or otherwise.

ic) At the hearilng provided for by this
section or by Section 5, the applicant or 11~
censce may be represented by counsel, and
has the right to call, examine and cross-
examine witnesses. The hearing examiner is
empowered to require the presence of wit-
nesses and evidence by subpcens on behalf
of the appellant or Department. Hearlng ex-
aminer decislons shall be in wrlting, shall
contaln findings of fact and rulings of law,
and shall be malled to the partles to the
proceedings by certifled or registered mall
to thelr last known addresses as may be
shown in the application, or otherwise.*

* (Comment, The llcensee is entitled to a
trial-type hearing on the Issue of suspension
or revocatiom4 -

Bectlon 7. [Rules and regulations.]

(a) The Department shall develop and
promulgate rules and regulations for the
operation and maintenance of day care fa-
cilitles, and for the granting, suspending,
revoking and making probationary of both
licenses and approvals and provisional 1i-
censes and provisional approvals. In develop-
ing such rules and regulations the Depart-
ment shall consult with:

{1) Other appropriate State agencies (in-
cluding the State Board of Hesalth, the State
Department of Education, the State Fire
Marshal and the State Attorney General).
The agencies consulted are hereby directed

to cooperate with and agsist the Department
in developing appropriate rules and regula-
tiuns for the liceusing and appreval of day
care facillties.

(2) Parents, guardians or custodians of
those children who use the .serwice.

{3) Child advocacy groups.

(4) The State Advisory Board on day care
licensing established by this Act.

(6) Representallves of those who operate
day care facilities.

{G) Experts in the various profesalonal
fields which are relevant to child care, child
development, child beaith, and early child-
hood education.

Dralt formulations shall be widely cirou-
lated for criticlam and comment =

{b) The rules and regulations for operat-

" ing and meintaining day care facllities shall

be deslgne | to promote the health, safety
and welfare of the children who are to be
served by assuring safe and adequate sur-
roundings and healthful feod: by assuring
supervision and car> of the chilkiren by capa-
ble, gualified personnel of sufficient number;
by assur: &1 adequate program of activi-
ties and seiviges to enhance the development
of each child; and by assuring continuous
parental pariicipation In all aspects pf the
program.

The rules and regulations with respect to
granting, suspending, revoking and making
probationary licenses and approvals and 11-
censing and approval adminlstration shall
be designed to promote the proper and effi-
clent processing of matters within the cog-
nizance of the Departinent and to assure
applicants, licensees and npproved operators
fair and egpeditious treatment under the
law®

(¢} The Department shall conduct a com-
prehensive review of its leensing and ap-
proval rules and regulations, at least once
each three years,

,(d) The rules and regulations shall be
published in such s way as to make them
readlly avatlable to the public.

(e} The Department shall publish a pro-
posed final draft of the rules and regula-
tions, and amendments, as required by the
provisions of (the State Code of Adminis-
trative Procedure); provided, however, that,
in any event, they shall be published In
media of general circulation in order to
reach the public statewide at least 80 days
and no more than 80 days before they are
proposed to go Into effeot. The publication

= (Comment. The main thrust of the Act
is to enable the appropriate state agency to
develop and promulgate the detalled stand-
ards, rules and regulations needed both for
the substantive and procedural aspects of
licensing day care facllitles. The agency will
possess the experience snd the expart adsist-
ance which such detall requires. Further,
legislation Is not as easily amended ss Il-
censlug regulations ought to be in light of
accumulated experience.)

v (Comment, The text offers the legisiative
standards which & e to gulde the develop-
mént and promulgai! ol administrative
standards, rules and rr &, More specl-
fic legislative guidelinés muy be necessary
in states where serioud constitutional lssues
of delegation r.-f_;:n'mrerJ may arise.)

- shall ‘invite commnents by interested
,&;chs. A public hearing will be held at

#kst 30 days prior to adoption of the rules
and regulations by the Department.

Section 8. [Penslties.|

The operabipn of a day care [acility with-
out a license 1s & misdemeanor punlshable

. The Department Is empowered to
seek an injunction in the Court
agalnst the continuing operation of a day
care facllity:

{1) When there Is any violation of this
Aot ar of the rules and regulations promul-
gated by the Department which threatens
serlous harm to children in the day care
Tacility, or

{2) When a licensese or approved opewator
has repeatedly violated this Act or any of
the rules and regulations of the Department.

Procesdings for securing such injunctions
may be brought by (the Attorney Gemneral,
or by the County Attorney or District Attor-
ney of the Jurlsdictlon in which the day
care facllity Is located),

Section 8, [Expiration and Renewal.]

Regular licenses and approvals expire at
the end of one year from the date of is-
suance except that when a license or ap-
proval Is issued lmmediately following the
expiration of a provisional license or ap-
proval the explration of the license or ap-
proval shall be one year from the date of
the explration of the original license or ap-
proval. Licenses and approvals may be re-
newed upon application and approval,

Each license certificate and written ap-
proval shall clearly state the kind of pro-
gram the licensee or approved operatar s
permitted to undertake, the address of the
licenses or approved operator, the loeaijon
of the facllity, and the number of children
who may be served. '

£ 5

Sectlon 10. Tluvestigation and Inspectlon.|

In exercislng the powers of licensing, re-
newing, approving. suspending, revoking, or
makiug probationary licenses and approvals
the Department shall investigate and in-
spect licensees and approved operstors and
applicants for a license or an approval. The
sutherired representative of the Department
may visit 8 day care facility at any time dur-
ing the hours of operation for purposes of
investigations and inspections. In conduct-
Ing Investigations and Inspections, the De-
partment may csll on political subdivisions
and governmental agencies for approprlate
assistance within thelr authorized flelds and
1t I8 authorlzed to contract for and effect
payment for such assistance.

The llcensee, approved operator or ap-
plicant shall eooperate with the investigation
and inspection by providing access to its
facilities, records and staff. Failure to com-
ply with the lawful requests of the Depart-
ment in conneetion with the investigation
and inspection 18 & ground for revoca.ion of
Hcense or approval or for a denlal of ap-
plication. The investigation and inspection
may involve consideration of any facts, con-
ditlons or circumstances relevant to the op-
eration of the day care facllity, including
references and other information sbout the
character and quality of the personnel of the
facility.

Section 11, [Appeal and Judgment.]

Any final decision of the Department made
by & hearing examiner after a hearing, or by
the Director after an informal meeting and
review of the available evidence may be ap-
pealed by a party to the hearing or the In-
formal meeting to the Court for re-
view (by commencement of a clvil action)
within days after the malling to the
party of the notice of the decision. The re-
view shall not consist of a trlal de novo. The
findings of the hearing examiner or the
Director as to any fact, if supported by sub-
stantial evidence, shall be conclusive. The
Court shall have power to enter judgment
Tpon the pleadings and a certified ‘transcript

.of the record which shall include the evi-
dence upon which the findings and decision
appealed are based.

Section 12. [Consultatlon.]

The Department shall offer consultation
through employed stafl or other gqualified
persons to assist a potential applicant, ap-
plicants, 1icensees, and upproved operators in
meeting and maintaining requirements for
lcensing and approval and to help them
otherwise to achleve programs of excellence
related to the care of children served.

Section 13. [Establishment of State Ad-
visory Board.|

A Btate Advisory Board on day care facllity
Ueensing 1a hereby established. It shall con-
slst of members appointed by the
(Governor), in sccordance with the follow-
ing:

(a) At least 60% of the members appointed
shall he parents of children receiving day
care services at the time of appointment who
arg broadly representatlve of all such par-
ents in the State., They shall be appolinted
from a list which has been compiled and
submitted to the Governor by the Depart-
ment. The list shall contain a number of
names equal to twice the number of parent
vacancies plus one.

(b) Approximately 14 of the remalnder of
the members appointed shall be representa-
tives of licensees and approved operators.
‘They shall be appointed from a list compiled
and submitted to the Governor by the De-
partment, which shall consist of the names
of persons who own, operate, administer, or
serve on the staff or governing board of day
care facllitles. The list shall contein & num-
ber of names equal to twice the number of
vacant positions in this category plus one.

{(c) The remainder of the members ap-
pointed shall be speclalists in the varlous
professional flelds which are relevant to child
care, child development, child health, and
early chidlhood education. They shall be ap-

» pointed from a list compiled and submlitted
to the Governor by the Department, which
shall consist of the names of persons who
have special qualifications, either by train-
ing or experlence, in one of sald fields. The
list shall contaln a numbler of names equal
to twice the number of vacant positlons in
this category plus one.

{d) Members shall serve without pay, but
shall be entitled to reimbursement for the
reasonable expenses of attending meetings,
and a per diem allowance of #——— for each
day the board is in session.

{e) ‘Members shall serve for a term of three
years from thelr appointment. Those ap-
pointed to fill vacancies oreated for any rea=-
son shall serve only the unexpired portion
of the term unless reappointed thereaftcs,
Notwithstanding the foregoing, anproximate-
1y one-third of the initial app lntees shall
serve for a one year period and . pproximately
one third shall serve for & two yvear period;
the approximately two thirds of the mem-
bers whose initial terms shall be so shortened
shall be chosen by casting lots among all




the appolntees. No board member shall be
permitted to succeed himself after serving a
full three year term of office.,

Section 14. [Powers of State Advisory

-]

The State Advisory Board on day care facil-
ity licensing shall:

(a) Review rules and regulations proposed
by the Department and make recommenda-
tions thereon to the Director.

(b) Make proposals for the improvement
of day care licensing by propomng legislation
or rules and regulations to the Department,

(¢) Advise the Department on matters of
licensing policy, planning and priorities,

" Exmisrr 1

Member organizations who have endorsed
the State Day Care Facllity Licensing Act as
of April 26, 1974:

AFL-CIQ.

Amalgamated Clothing Workers of America
{AFL-CIO).

American  Assoclatlon of University
Women.,

American Federation of Teachers (AFL-—
CIO). .

American Home Economics Assoclation.

American Institute of Family Relations.

American Nurses Assoclation,

American Occupational Therapy Associa-
tion.

American Optometric Assoclation,

American Parents Committee.

Amerlcan Psychologlcal Assoclation.

Assnclation for Childhood Education In-
ternational.

Children’s Foundation.

Child Welfare League of America.

Daughters of Isabella.

Day Care Council of Nassau County.

Day Care Council of New York City.

Home and School Institute.

Lutheran Church.

Minnesota Children's Lobby.

Natlonal Association of Social Workers.

Natlonal Assoclation of Training Schools
and Juvenile Agencies.

Nat'l Child Day Care Ass'n,

Nat'l Consumers League. =

Nat'l Council of Jewish Women.

National Women's Conference of the Amer-
Jean Ethical Unlon.

National Youth Councll on Clvlc Affatrs.

Parents Without Partners.

Quality Child Care, Inc,

Salvation Army.

Teen-Age Assembly of America.

United Church of Christ—Board for Home-
land Ministries.

United Church of Christ—Division of
Health and Welfare.

‘United Neighborhood,Houses.

Volunteers of America.

.1/
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By Mr. MONDALE (for himself, Mr.
McintyYreE, and Mr. HUMPHREY) ;

8., 3443, A bill to promote the growth
of competition in interstate commerce of
petroleum and petroleum products by
providing for a moratorium on the fur-
ther acquisition, operation, and control
of refining, transportation, and market-
ing of petroleum and petroleum products
by major petroleum producers and re-
finers, and for othar purposes. Referred
to the Committee on the Judiciary.

Mr. MONDALE, Mr, President, I am
pleased to Introduce today the Petroleum
Moratorium Act of 1974, I am pleased
that the distinguished Senator from New
Hampshire (Mr, McInTere) and the dis-
tinguished Senator from Minnesota (Mr.
HumpureY) are joining me in sponsoring
this legislation.

Within the past 2 weeks, the economic
power of the oil industry, and the domi-
nance of a small number of companies
over th eeconomic fortunes of that in-
dustry, has once again been dramatically
demonstrated. The gusher of first quarter
profits for 1874 has revealed the full ex-
tent to which the major oll companies
of this country have profited at the ex-
pense of the average consumer. Profit in-
creases of 100 percent have not been un-
common; indeed, those “unfortunate”
companies which were not able to report
increases of at least 50 percent from the
year-earlier figures seemed somehow dis-
appointed that their share of the bounty
was not greater,

The oll industry’s profit levels for 1974
could rise by $5 to $10 billion from the
nearly $£10 billion in profit which the in-
dustry achieved in 1973.

This will represent & massive income
transfer from American consumers into
the coffers of a few large corporations, a
transfer virtually unprecedented in
American corporate history,

In short, the American oil industry
has once again demonstrated the bene-
fits of monopoly power over the single
most important commodity in our econ
omy. ;

There are many, of course, who believe
that #here ls no problem of monopoly
power within this industry. That con-
troversy—over the competitiveness of the
American oll industry, and its respon-
siveness to the public interest during
periods of shortage—will form a crucial
part of the intensifying debate on na-
tional energy policy.

For years, the Congress has discussed
and debated the problem of preserving
competition within the oil industry. Now,
the time has eome to insure that the
single largest industry in our economy
is subjected to the rigors of true com-
pefition.

The legislation which I am introducing
today seeks to provide a climate in which
all sides in this debate can pursue their
positions with vigor, while insuring the
American public that during this debate
further concentration in the oil industry
will be minimized.

Quite simply, this legislation imposes a
moratorium on the further acquisition of
pipelines, refineries, and marketing out-
lets by the 15 largest domestic erude oil
producing companies, beginning on ‘July
1 of this year.

Senate

I am pleased that a number of groups
both within the oil industry and outside
of it have endorsed this legislation. These
groups Include the National Congress of
Petroleum Retailers, which represent
over 80,000 independent, branded service
station operations; the Society of Inde-
pendent Gasoline Marketers of America,
which represents 210 companies selling
about 35 percent of all gasoline marketed
under “independent” labels; the United
Automobile, , and Agricultural
Implement Workers of America, and the
Consumer Federation of America’s En-
ergy Policy Task Force.

I ask unanimous consent that com-
munications from these groups express-
ing their support for this legislation be
entered in the Recorp at the conclusion
of my remarks as exhibit 1.

The PREBIDING OFFICER. Without
objection, it is so ordered.

(See exhibif 1.)

Mr. MONDALE. Mr. President, I
would like to state at the outset what
this bill is not.

This is not a divestiture bill, for it in
no way imposes any requirement that
any oll company divest itself of any cur-
rently owned refinery, pipeline, or mar-
keting outlet.

This is not a bill which would impede
the ability of any oil company to expand
their operations internally at the re-
finery and pipeline levels. Nor would it
prohibit these same companies from
maintaining their retail operations,
provided that no expansion can be
achieved through new company-owned
and operated stations.

As further study of the structure of
the ofl industry in light of today’s mar-
ket conditions proceeds, we may wish
to impose many additional restrictions
to improve competition within the in-
dustry.

Indeed, the entire question of divesti-
ture is now under intense study by both
the Congress and the executive branch.
A number of committees of both the
Benate and House have conducted or are

conducting extensive hearings on vari-

and
the effects of vertieal in
market domination by a small number
of companies on competition within the
industry. .

The Federal Trade Commission
begun proceedings against the eight
largest oil companies in the country,
charging anticompetitive practices on
their part, and the FTC stafl has recom-
mended the divestiture of some refinery
operations by these eight companies. The
Justice Department also has under
study a variety of options relating to
possible divestiture of pipeline owner-
ship by the major oil companies.

In short, a filurry of activity is under-
way which is examining the competi-
tiveness of the industry, and which
could result in a number of remedies,
including partial divestiture. -

In addition, & number of pieces of leg-
islation have been intreduced in both
{Houses-of Congress over the past year
which would seek to preserve competi-
%ion through partial or full divestiture
of various paris of the operations of the
integrated oll companies.

But we must be realisuic. Divestiture
is an extremely complex undertaking,
which must be approached with a good
deal of caution. It is simply unrealistic
to expect any legislative action accom-
plishing divestiture in the near future.
And the administrative actions and
studies now underway will clearly go on
for years, whatever their ultimate out-
come.

Faced with these prospects, I believe
that the legislation I am introducing.to-
day represénts a middle ground which
would enable the current legislative and
administrative processes to continue,
while at the same time assuring that
competitiveness within the oil industry
will not be further injured by additional
forward integration by the largest com-
panies.

There is little doubt that concentration
within the oil industry has increased
significantly over the past two decddes,
and is now at the point of real danger to
the puhblic interest.

A recent paper prepared by Richard
Howard of the Library of Congress' Con-
gressional Research Service, indicates
the growing trend toward concentration
in the oil industry.

In the ecrude oil producing end of the
business, the largest 20 companies in
the industry controlled 32.8 percent of
total erude production in 1952; by 1969,
these firms controlled 70 percent of
domestic production. And these same 20
firms possessed an estimated 94 percent
of domestic proven oil reserves in 1970.

In the refining sector of the industry,
the control of the largest 20 companies
in the industry has grown from 53 per-
cent of all crude oil ‘eapacity in
1920 to 80 percent in 1950, and 86 percent
in 1970. ; .

In the vital transportation sector of
the oil business, the major companies
own or have interests in 69 percent of all
U.S. pipelines that are regulated by the
Interstate Commerce Commission. The
m~Sor companies control nearly all of
the “product” pipelines used to transport
oil from refineries to marketing outlets,
and have used this control in a variety
of ways which are detrimental to the
growth of a healthy and competitive in-
dependent refining and marketing in-
dustry.

Finally, the marketing of petroleum
products shares some—though fortu-
nately not all—of the characteristics of
the other stages of the petroleum indus-
try. The 20 largest ofl companies, accord-
ing to FTC figures, control approximately
78 percent of the gasoline retailing in this
country. In this instance, however, the
figures are somewhat more complex,
since a substantial percentage of the
company-label stations—the so-called
“branded” stations——are in fact operated
by independent small businessmen or
jobbers, who help maintain a substan-
tial degree of competition in the industry.

In addition, there also exists a large
and important group of d “inde-
pendent nonbranded” service stations,
which account for about ene-third
of the total number of service stations
in the United States., These inde-
pendents, over the pasi 2 years, have been
hit hard by a combination of events in
the world petroleum markets and the
actions ef the major oil companies.



Both the branded and nonbranded in-
dependent marketing outiets, however,
are now threaténed by the apparent in-
tention of some of the msajor oil com-
panies Lo launch large-scale company
owned- and operated-marketing outlets.
One illustration of the threat which these
actions pese to both the viahility of the
independent service station owner and
to competition in the marketing of pe-
troleum produets is graphically illus-
trated by two recent articles from the
New York Times, These articles describe
the attempt of one of the largest of the
major oil companies—Mobil—to take
over the most successful of the Mobil
stations which previously had been oper-
ated by independent small businessmen.

Mr. President, I ask unanimous con-
sent that the text of these articles ap-
pear at the conclusion of my remarks as
exhibit 2.

The PRESIDING OFFICER. Without
objection, it is s0 ordered.

(See exhibit 2.)

Mr. MONDALE. This type of activity,
clearly designed by the major oil compa-
nies to expand the profitability of their
retail operations, and fo put pressure on
independent service station operators,
cannot be allowed to continue if we are to
preserve any semblance of competition
in the oil industry.

Indeed, concentration in the oil indus-
try is in reality even heavier than the
rather distressing figures which I have
quoted above.

The Federal Trade Commission recent-
ly provided an excellent narrative de-
scription of the petreleum industry as
part of its proceeding against the eight
largest American oil companies. One con-
clusion is particularly noteworthy:

It 5 the repeated meeting of the same
firms at every level of the industry that has
contributed to the ability of the firms in
this industry to behave confldently Im an
interdependent manner,

At the present time, the long-term
trend toward greater forward integra-
tion in the oill industry might well he
accelerating. The large oil companies see
the potential profit base of their forelgn
crude oil operations threatened by hostile
governments, over which they now have
relatively little control. As the FTC staft
report on the ofl industry of last sum-
mer indicated, this trend is prompting
the desire of the industry to increase the
profitability of and possibly decrease the
competitiveness in other sectors of their
operations—particularly the refining and
marketing sectors, This Is a trend which,
if allowed to go unchecked, might further
diminish competition within the oil
industry.

THE LEGISLATION

Mr. President, the legislation which 1
am introducing today stiempts to
squarely meet this problem of concen-
tration within the oil industry.

The bill would, first, prohibit any cor-
poration which is among the 15 largest
domestic producers of crude petroleum
from controlling any existing refinery or
pipeline which, on the effective date, is
owned or operated by anyone other than
one of the 15 largest producers.

Second, the bill prohibits any of these
15 companies from operating any whole-
sale or retail marketing outlet which, on
the effective date, is not operated by that
corporation, any subsidiary corporation
or any salaried employee.

These prohibitions would take effect
on July 1, 1974,

Violations of the act would be subject
both to criminal and civil penaliles, and
the Attorney General would be glven
ﬁunctive power to end violations of the

The scope of the bill—limited as it is
to the 15 largest domestic crude oil pro-
duocers —seeks to identlfy those compa-
nies which clearly possess dominant mar-
ket control in the Industry, and whose
continued increase in vertical integration
would further diminish competition. The
accompanying chart, prepared from a re-
cent economic report by the staff of the
Federal Trade Commission, indicates
that these firms are all among the largest
factors in the indusiry in terms of total
assets, crude odl production, refining ca-
pacity, and gasoline ssles.

.1.

Mr. President, I ask unanimous con-
sent that this chart be entered in the
Recorp at the conclusion of my remarks
as exhibit 3.

The PRESIDING OFFICER. Without
objection, it is so ordered.
(See exhibit 3.) 3

Mr. MONDALE, Mr. President, ob-
viously, 8 few more or & few less firms
could be included.

However, as the Federal Trade Com-
mission staff report argues:

"Any reasensble list of major oii companies
would include the i4 that are among the
top 20 In all four categories (fotal assets, oll
production, refining, and greoline masket-
ing). These firms have so much walght In
the industry that any difference in the mar-
ginal firms chosen to complete the Hst of
majors would probably not be significant.

Thus the bill is directed solely at the.

largest companies in the industry, and
attempts to severely limit any further
vertical integration while the entire

problem of competition in the industry -

is studied both in Congress and by the
executive branch.

To aid in this process, the bill also di-
rects a series of studies by & number of
executive branch departments, offices,
and agencies on the question of competi-
tiveness in the oil industry and the de-
sirable steps, if any, which might be
needed to increase such competition.
These studies would be undertaken by
the Federal Trade Commission, the At-
torney General, the Director of the Fed-
eral Energy Office—or any successor
thereof—the BSecretary of Commerce,
the Secretary of the Interior, the Comp-
troller General, and the Director of the
Office of Consumer Affairs, with the re-
sults reported to the Congress within 1
year.

Some of these agencies already have
work in progress in this area, and for
these agencies the studies required by
this legislation could be derived from this
ongoing work.

The basic reason for these studies is to
receive the opinions of a number of
agencies and departments which might
present differing conclusions on the cur-
rent degree of competitiveness within
the oil industry, and possible steps
needed to preserve or increase competi-
tion. Hopefully these studies will aid the
Congress in  its efforts to insure the
maintenance of competition within the
oil industry.

Mr, President, the American oil in-
dustry is simply too vital to the Nation
to allow any siready monopolistic struc-
ture to grow even more concentrated.

At the present time, the largest oil
companies have absolutely no incentive
to cooperate with the Federal Trade
Commission, the Justice Department, or
any congressional body which is investi-
gating the problems of anticompetitive
practices in the eily industry. Time and
gﬁi:y are on their side, and they know

The legislation which I am introducing
today would significantly change that
situation. Passage of moratorium legisla-
tion would have a healthy effect in en-
couraging the largest ofl companies—
those which would be covered by this
bill—to aid in achieving some type of
resolution both in Congress and the Ex-
ecutive branch to pending actions and
legislation. In short, it would place the

burden of obtaining action on the ma- *

jor oil companies—precisely where it be-
longs.

The American consumer is paying
billions of dollars every year because of
monopoly control in the industry from
wellhead to gas pump. Unless we stop the
ever-growing domination of a few large
companies in the oil industry, we will
never regain a free competifive market
in oil. The legislation I am introducing
is a first step on the road toward reclaim-
in:- the rights of American consumers to
an oil industry 'which will serve the pub-
lic interest as weil as private profit.

Mr. President, I ask unanimous-con-,
sent that the text of this legislation be
printed in the Recorp at this point.

There being no objection, the bill was
ordered to be printed in the Recorp, &8s
follows:

8. 3443

Be it enacted by the Senate and House of
Representatives of the United States o/
America in Congress assembled, That this
Act may be cited as the “Petroleum Mora-
torium Act of 1874".

DEFINITIONS

Sec, 3. For purposes of this Act, the term—

(1) “petroleum products” means gasoline,
kerosene, distlllates (Iincluding number 2
fuel oil), residual fuel oil, liguified petroleum
gas (LPG), refined lubricating oil, or diesel
fuel;

(2) ‘refining” means the refining, proc-
esslng, or converting of crude petroleum,
fuel oll, or natural gas into petroleum prod-
ucts;

(8) “marketing” means the sale and dis-
tribution of petroleum products;

(%) “"transportation” includes transporta-
tion by means of plpelines, rallroads, or
tankers;

{5) “control” means possession or the ac-
quisition of actual or legal power or in-
fluence over another person, whether direct
or indirect, including, but not limited to
direct, indirect, or interlocking ownership
of capital stock, subsidiary corporations
(whether wholly or partially owned), inter-
locking directorates or officers, contractual
relations, agency agreements, operating
agreements, or leasing arrangements where
the result or consequence directly or In-
directly affects persons engaged In refining,
transportation, or marketing of petroleum
or petroleum products;

(6) “major market share’ means that pro-
portion of the market for petroleum, as de-
termined by the Federal Trade Commission,
which places any persons as among the
largest fifteen domestic producers of crude
petroleum on May 1, 1974; and

('T) “outlet” means real property used pri-
marlly as a place for the wholesale or retail
sale of petroleum products, or motor ve-
hicle parts, equipment, accessorles, or sup-
plies either directly or indirectly, through
any person who receives any commission,
compensation, or payment because of the
sale of any such product; except that the
term “‘outlet’ shall not be construed to pro-
hibit any person from acquiring real prop-
erty for the marketing of petroleum prod-
ucts, when such marketing at such real prop-
erty is not operated directly or indirectly by
any person possessing & major market share.

MORATORIUM

Sec. 3. (a) No person directly or indirectly
engaged in the production of crude petro-
leum who possesses a major market share
shall—

(1) control either directly or indirectly
any pipeline or refinery which, on the effec-
tive date of this section, is controlled by
any person who does not possess a major
market share; or

(2) operate either directly or indirectly any
outlet which, on the effective date of this
section, s not operated by such person,
or any subldiary corporation or salaried em-
ployee of such person.

(b) Any person who knowingly violates
any provision of subsection (a) shall be
punished by a fine of not exceedihg $100,000
or by imprisonment for not exceeding ten
years, or both. A violation of subsection (a)
by & corporation is also & violation by the
individual director, officer, receiver, trustee,
or agent of such corporation who authorized,
ordered, or performed any of the acts con-
stituting the violation In whole or In part

DUTY OF ATTORNEY GENERAL

Bec. 4. The Attorney General shall com-
mence & civil action for appropriate reilef,
including & permanent or temporary injunc-
tion, whenever any person viclates any pro-
vision of section 3(a). Any action under this
section may be brought in the district court
of the United States for the district in which
the defendant is located, resides, or is doing
business, and such court shall have jurisdic-
tion to restrain such vielation and to require
compliance.

CIVIL REMEDY

Sec. 5. Any person Injured as a result of a
violation of section 3(a) may bring a civil
action to enforce compliance with or enjoin
any violation of section 3(a) and shall re-
cover threefold the damages suffered by him
as & result of such violation, together with
the costs of such action and reasonable at-
torney's fees, as determined by the court.
Any such action shall be brought in the
United States district court in the distirict
in which the defendant is found, is an in-
habitant, or transacts business. Process In
any such action may be served in any other
judicial district,

—



STUDIES AKD REPORTS

Sec. 6. (a) The Federal Trade Commission,
the Attorney Genepal, the Secretary of the
Interior, the Director of the Federal Energy
Office (or any successor office), the Secretary
of Commerce, the Comptroller General, and
the Director of the Office of Consumer Affairs
shall each undertake a study of the actions
which may be required to preserve and en-
hance competition in the production, re-
fining, transportation, and marketing of
petroleum and petroleum products in the
United States.

(b) Each such study shall Include, but
not be limited to, recommendations on the
need, if any, (1) for divestiture of persons
engaged In the production and refining of
petroleum in the United States from the
transportation or markeiing of petroleum
and petroleum products, or both, and (2)
for divestiture of persons engaged in the pro-
duction of petroleum from the refining,
transportation or marketing of petroleum
and petroleum products, or both.

{¢) The studies required under this sec-
tion shall be completed and their results
submitted to the Congress and the President
not later than one year following the date
of enactment of this Act.

CONSTRUCTION
Src. 7. The provisions of this Act shall not
be construed to affect the rights and duties
arising from any contract entered into or
any proceedings that were begun pursuant
to any provision of law prior to the effective
date of this Act.
SEVERABILITY

SEc. B. If any part of this Act is Invalid, 211
valid parts that are severable from the invalid
parts that are severable from -the invahd
part remain in effect. If a part of this Act
is invalid in one or more applications, the
part remains In effect in all valid applica-
tions that are severable from the invalid
applications.

EFFECTIVE DATE

Sec. 9. This Act shall becorne effective i
July 1, 1974 except that section 6 shall be
effective upon enactment.

ExHimT 1

NATIONAL CONGRESS OF
PETROLEUM RETAILERS,
Washington, D.C., April 26, 1974.
Hon, WaLTER MONDALE,
U.5. Senate,
Old Senate Office Building,
Washington, D.C.
Dear BEnaror Monpaie: The National
Congress of Petroleum Retailers, represent-

ing approximately 80,000 service station
dealers, supports and endorses the Petro-
leum Moratorium Act of 1974,

Major petroleum companles are moving
downstream into retailing by terminating
or falling to renew dealer leases. A con-
tinuation of this marketing practice will
allow major petroleum companies to assume
total control of the industry, from produc-
tlon through retalling. We do not belleve
this Is in the best Interest of either small
business or the consuming public.

The legislation you propose will stop the
forward integration of these companles, and
provide for a much needed study of the oil
industry's market structure,

Very truly yours,
CHarLES L. BINSTED,
Ezecutive Director,

SoCIETY OF INDEPENDENT GASOLINE

OF AMERICA,
Washington, D.C., April 11, 1974.
Hon, WaLTer F, MONDALE,
U.S. Senate,
Russell Senate Office Building,
Washington, D.C.

Dear Senator Mowpare: Your steff has
been kind enough to discuss a bill which we
understand you are considering introducing
in the Senate which would have the effect of
imposing a legislative Injunction egalinst
further integration by the major oll com-
panies. I want you to know that this ls &
conocept which SIGMA can heartily endorse
and we look forward to seeing the bill as it
is finally proposed when you undertake to
introduce it,

Unless steps are taken now to Insure that
the structure of the U. 8. Ol Industry ls
preserved with an independent segment in-
tact, there will be little for the Federal Trade
Commission of the Justice Department to
rescue should a litagation prove successful
some years hence.

I want to thank you for discussing this
matter wih our tion, and we stand
ready to offer whatever help you feel might
be useful in this regard.

Sincerely,
BpEnNcE W. PERRY.

INTERNATIONAL TUNioN, Unrren
AUTOMOBILE, AEROSPACE AND
AGRICULTURAL IMPLEMENT WORK-

ERS OF AMERICA,
April 17, 1974.
Hon, Warrer F. MoNDALE,
U.S. Senate,
Washington, D.C.

DEAR SBENATOR MONDALE: Any action which
has the effect of promoting competition in
the oil industry would be a welcome de-
velopment for the American people at this
time. Enactment of your bill to provide a
moratorium on future acquisitions of pipe-
lines, refineries and marketing outlets by the
major oll companies obviously would be such
an action.

The publle Interest would be served by
action to curb the growth of vertical Integra-
tion in the oll industry—a condition which
promotes the economic power of huge oil
companies at the expense of the public. Your
bill, the “Petroleum Moratorium Act of 1974",
could help to assure that the future does
not see ever increasing vertical integration
and accumulation of economic power among
the giants of the oll industry.

The UAW supports efforts to curb the ex-
cessive power of the oil companies over the
economic health of our nation. Your bill
represents one means of accomplishing this
objectlve. We therefore hope the Congresa
will act favorably upon it.

Bincerely,
JACK BEDLER,
Legislative Director,

ENercY Poricy Tasx Force,
Washington, D.C., April 29, 1974.
Hon. WALTER MONDALE,
U.S. Senate,
Washington, D.C.

Dear Senaton MowparLe: Your proposal to
establish a moratorium on the acquisition of
facllities or companies involved in transpor-
tation and marketing of petroleum and pe-
troleum products while the Congress is focus-
ing on basic energy Issues. including the
structure of the petroleum industry, makes
8 great deal of sense,

This Nation facs some very significant de-
cisions, and it is essential that there be
protection against actions that would be
inconsistent with or in conflict with an na-
tional policlies that will flow from those de-
cislons. It is at least concelvable, however,
that there might 'be some acquisition that
ought to be ‘permitted, with the burden on
applicants for approval of such an otherwise
prohibited act, and you may wish to add that
concept to your bill.

As we see it, consumers would be bene-
fitted by enactment of your moratorium pro-
posal in that it would preserve the current
situation and protect agalnst any difficult-
to-reverse actions In conflict with national
policy and interests.

If there is any way we can help in secur-
ing broader understanding or support for
your suggested legislation, please let me
know.

Sincerely,
Lee C. WHITE.

ExHiBIT 2
|From the New York Times, Mar, 19, 1074)

SERVICE STATIONS BATTLE Mosm O
IN CONNECTICUT
{By Fred Ferretil)

The Mobi]l Oil Corporatlion and some of
its Connecticut gasoline dealers are pitted
against one another in a battle that typlfles
the nationwlde fight for survival of inde-
pendént service station operators.

Some Connecticut dealers say that Mobil
wants to drive them out of business and is
using the passage of a franchise law last
October as an excuse to withhold gasoline,
auto supplies and renewals of leases,

These dealers,, most of them members of
the Connecticut Gasoline Retallers Associa-
tion, contend that their only protection
against unwarranted cancellation of their
leases with Mobll Is the new franchise law,
and a group of them say they are golng to
Hartford today to declare their support for
it, and several new amendments that they
say say will further strengthen it, at a legis-
lative public hearing.

VAGUENESS BEEN

Other Mobll dealers, members of the Mobil
Dealers Assoclation, say they are going to
appear, too, to contest the franchise law be-
cause they believe it 18 too vague and does
not afford them enough protection. Oddly,
this Iatter group, for different reasons, finds
itself allled with Mobll.

Mobil saye the five-month-old law deprives
the company of control of its own properties,
It admits that leases have been canceled and
withheld.

The focus of the Immediate dispute is the
law that prohibits franchisers, including oil
companies from canceling or refusing to re-
new & lease without cause and gives the
franchises the right of appeal to the courts
to protect his interest. The Connecticut
Legisiature is holding hearings on amend-
ing the law to prohibit franchisers who renew
leases from raising rents exorbitantly or al-
tering significantly the terms of mt previous
lease. E

NEW YORK BILL INTRODUCED

New York State has no such franchise law,
but last week » bill was introduced in the
Legislature that would prohibit the major
oll companies from taking over gasoline sta-
tions from independent operators. The bill,
Introduced by Senator William T. Conklin
of Brooklyn and Assemblyman Eugene Levy
of Suffern, both Republicans, would d
the General Business Law to prevent oil
companies from ownlng or operating any
service stations other than those they al-
ready operate,

In addition, Senator John Callandra, Re-
publican of the Bronx. has sponsored a bill
that gasoline dealers say would protect them
from arbitrary cancellation,

New Jersey does have such a law to protect
Independent gasoline dealers, and last year
it prompted Mobil to begin withholding its
support of independents in that state.

In Connecticut, a Mobll spokesman sald
recently, of 515 stations displaying the com-
poany's insignia, 33 arc owned and operated
by Mobll through managers, and 216 are sit-
uated on land that Mobil efther owns or
holds long-term leases on. The remaining
266 dealers either operate their own stations
or are lessees of stations owned by whole-
sale gasoline distributors.

Since the franchise law went into effect.
Mobil said that 26 of its Independents have
been told that the company intended to take
over full control of their stations, keeping
on the operators as salaried employes rather
than independent businessmen. In addition,
dealers say there have been wholesale cancel-
lations of leases, without cause. Mobil said
that only 10 independents have received new
leases.

While other oil companies have not been
actively canceling leases or publicly attack-
ing the franchise law, preferring, it is re-
ported, to let Mobll carry the fight, the out-
come of the dispute will have significance for
the entire industry and independent dealers,
not only within Connecticut's borders.

To demonstrate the plight of the Inde-
pendents, Connecticut pgasoline dealers
pointed to a report by Hartford's Department
of Civil Preparedness, released early this
month, which reported that, of that city's
163 gasoline stations, 59, or 36 percent, have
gone out of business since July, 1973. The
report concluded that “Independent service
station operators are being forced out by big
suppliers.”

One independent who is protesting what
he called "the major oil company squeeze’ is
Laurence J. Ancker, & Mobil dealer who ap-
erates the North Avenue Service Center In
Norwalk.

Mr. Ancker contends that Mobil's efforts
are concentrated on stations selling more
than 500,000 gallons annually—usually the
bigger, belter situated stations. One of these
is his. He has had a Mobil station for two
years and says he regards himself as the
“Lord & Taylor of Norwalk’s gas stations.”

His first one-year lease was renewed, and n
year later Mobil sent a letter that, Mr.
Ancker complained, said “simply that I was
being canceled and that it was inadvisable
to renew my lease. That's all. No cause, No
nothing.”

“They came to me and said make this a
good Mobil station. I did. And now I'm get-
ting dumped.”

Mr. Ancker had some of his regular cus-
tomers write to Mobil. Among the replies was
tha following:

“As you may know, an amendment to the
Connecticut franchise law recently took
effect, We belleve this law will serlously Jeo-
pardize the substantial investment Mobll has
in its service station properties in the State
of Connecticut by removing nearly all con-

trol that we would have over such invesi-
ment, even to the extent of preventing us
from choosing not to continue doing busi-
ness with a dealer after a lease or a supply
contract has expired. . . . The new amend-
ment , , . left us no alternative but to en-
deavor to work out a new relationship with
dealers in Connecticut.”

J. Willlam Dalgetty, a lawyer for Mobil,
told the state's legislative General Law Com-
mittee essentially the same thing recently,
and said in a later interview that the act
“has the effect of impairing contract rights,”
that “we have no alternative but not to allow
some dealers to renew.” These were, he sald,
“high-valued, high-volume stations, some af
them #$300,000 properties. We'd be putting
them in the hands of a third party.”

Mr. Dalgetty's appearance before the legis-
lators has become another lssue in the dis-
pute. A state legislator, Representative James
F. Bingham, Republican of Stamford, sald
recently that Mr. Dalgetty was liable for
arrest unless he apologized to the legislators
for remarks that Mr. Bingham called "intim-
idation."




He declared that Mr, Dalgetty had sald in
his appearance before the committee that
Mobil would replace all of its independent
stations with company-owned operations if
the Legislature did not repeal the franchise
law, Mr. Bingham said that the lawyer's re-
marks “went beyond the usual recammenda-
tions of a lobbyist" and consfituted “a form
of Intimidation."” He cited a 1973 law under
which a person found gullty of interferring
with the legislative process or coercing a
state lawmaker by intimidation or other
means could be imprisoned for up to five
years and fined $5,000.

Mr, Dalgetty sald he was "“shocked” to hear
of Mr, Bingham's charges. “There were no
threpts made, or intended,” he said. “All we
were trying to do was peint out the reper-
cussions that the franchise legislation pro-
duced.”

He sald that, as far as he was concerned,
his appearance had been amicabile,

Nevertheless, Mr. Bingham has called fer
an investigation of the “threat” and sald he
would recommend that the House Judiclary
Committee undertake such an inquiry.

On March 8, Mr. Bingham wrote to the Sec-
retary of State, Gloria Schaffer, suggesting
that Mr, Dalgetty, because he was attempting
to Influence legislation, should be registered
as a lobbyist with the state, Miss Schaffer
agreed and referred the matter to State At~
torney Joseph Gormley.

The co-chairman of the General Law Com-
mittee, Senator Stanley H. Page, Republican
of Guilford, sald he received word from the
Mobil Dealers Association thaf they had
been asked to today's hearing.

[From the New York Times, Mar. 20, 1974)
CoNNECTICUT FEUD ON Om MAy Be NeAn
CoMPROMISE
(By Lawrence Fellows)

HARTFORD, March 19— Connecticut's legls-
lators, its gasoline dealers and the Mobil Of
Corporation appear today to have battled

their way to the verge of compromise,

As with most tentative cease-fires, the will-
ingness to settle is there. Oniy the details
remain to be worked out.

“As far as I am concerned, the hatchet is
burled,” State Senator Stanley H., Page, co-
chairman of the Assembly’s General Law
Committee, whispered in an aside midway
through a hearing this afternoon on a new
law the committee is proposing that would
make it difficult for the oil companies or any-
one else to cancel a franchise without good
cause, or to accomplish the same ends by re-
newing leases on prohibitive new terms.

New York and New Jersey will be consid-
ering similar legislation. It has obvious na-
tional implications for the oil industry and
many others.

So worked up are the dealers who lease
gasoline stationa from the big oil companiea
that more than 200 of them squeezed into
the hall of the House of Representatives for
the hearing, some of them empowered to
speak for dozens of others. When the seats
were taken, dealers stood In the back of the
hall, and in the doorways.

A DIFFERENT TUNE HEARD

“I used to be a Mobil dealer,” Harry Sperl-
ing of Norwalk sald bitterly. “I took & run-
down station, built it up. After nine and a
half years Mobil came along. I will stay,
though, they gave me three months’ notice.”

“Mobll does not want to take over the op~
erations of its independent dealers,” safd J.
Willlam Dalgetty, an attorney for the com-
pany.

This was a different tune on the one the
committee had heard from Mr. Dalgetty two
weeks ago when he sald Mobil wanted the
1973 franchise act, with 1ts provisions for
“good cause,” amended to give the company
a freer hand in maneaging its investment In
its own statlons,

Unless the act Is amended, he sald, Mobil
would take over all its stations as the leases
come up for renewal.

“Are you saying that if we don’t repeal the
act, there won't be any individually-operated
stations left that are worth anything?" asked
Benator Page, a Gullford REepublican,

Mr. Dalgetty nodded bringing down the
wrath eventually of just about the whole
Legislature.

Senator Page was plainly irritated, and
berated Mr. Dalgetty for “throwing down
the gauntlet.”

State Representative Howard A, Newman,
a Rowayton Republican and the committee’s
other oo-chairman, sald the company Wwas
using “Arab tactics.”

Btate Representative James F. Bingham, a
Stamford Republiean and co-chairman of the
judieiary committee, sald the tactics were
“intimidating,” and fired off a letter to Secre~
tary of the State Gloria Schaffer, asking if
Mr. Dalgetty, who obviously was taking &
position for his company on proposed legis-
lation, was registered as a lobbylst.

As Mr. Daigetly was notv regiftered hs a
lobbyist, Mrs. Shaffer turned the matter over
to chief state's attorney Joseph CGormley for
actlon.

Mr. Dalgetty registered guietly last Tues-
day as a lobbyist,

He went to Mr. Bingham and to the
leaders of the general law committee, and ex-
piained that he had not intended his re-
marks to sound like a threat.

Also, 1t was noted that if Mobll was going
to get In trouble for its efforts on behalf of
@il the oll companies, Mobil's brass would
be embarrassed, and many of the company’s
officers live in Connecticut—including the
chairman of the board, three of the four
executive vice presidents, a senior vice presi-

dent, four vice presidents, the deputy treas- -

urer, and the assistant treasurer and many
others,

Bince October, when the franchise law
went into effect, the company has told 26
of its independents that their leases would
not be renewed, although the operators were
told they could etay on as employes. All were
running lucrstive businesses. Five of them
have taken Mobil to court,

"“We're not ftry to water down the
franchise act,” Mr. Dalgetty sald at the hear-
ing today. “We're not trying to subvert 1it.
We're just seeking a reasonable solution.”

He suggested that the committee look for
& workable definition of “good cause” rather
than allow the argued cases to be submitted
to arbitration.

“I won’t say that Mobil is all heart,” Mr,
Newman said. “But it may be a workable
suggestion." i

EXHIBIT NO. 3
MAJOR OIL COMPANIES

Gaso-
Crude il  Refining line Tnt?l
produc- ﬂd;'z sales  assels
Company tion rank 1 rank rank
1 1 3 1
2 3 1 2
3 7 5 3
4 4 2 7
5 H 8 5
6 ; 4 6
7 ] 7 8
3 6 6 4
9 10 11 15
10 16 17 17
n 9 9 13
12 14 13 11
13 17 15 21
14 12 10 10
15 15 14 16

Source: Federal Trade Commission, Staff Report on Concentra-
tion Leveis and Trends in the Enargy Sector of the U.S. Economy,
March 1974, p. 400,
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Mr. MONDALE. Mr. President, the de-
bate today is not a new one. Almost
every vear since adoption of the Civil
Rights Act in 1964, we have faced
amendments designed to interfere with
independent judicial and administrative
enforcement of the equal protection
clause of our Constitution as it affects
public education.

Time and again the Senate has been
asked to join in vain efforts to overturn
judicial decisions, through legislation
which we know to be unconstitutional.
And time and again the Senate has re-
fused to do so.

No fact of American life is more un-
pleasant than the fact of diserimina-
tion against schoolchildren based on
race and ethnic origin. And no process
has been more difficult and painful than
our national effort to end this discrimi-
nation, over the past 20 years, We have
found the road harder than we perhaps
expected, the national leadership weaker,
the practical barriers greater.

These problems are real. But the solu-
tions proposed by the pending amend-
ments are not. They are both ill-consid-
ered and beyond the legislative power of
the Congress.

The power of the Congress to enforce
the equal protection clause of the 14th
amendment through appropriate legis-
lation plainly does not, as some have
argued, include the power to erode its
guarantees. As the Supreme Court said
in Katzenbach against Morgan:

Section 5 does not grant Congress power
o exercise discretion in the other direction
and to enact statutes so as In effect to dilute
equal protection and due process decisions
of this Court. We emphasize that Congress'
power under Section 5 is limited to adopting
measures to enforce the guarantees of the
amendment: Section b grants Congress no
power to restrict, abrogate, or dilute these
guarantees.

The principle of judicial custody over

interpretation of constitutional require-
ments is a cornerstone of the doctrine of
separation of powers, which lies at the
heart of our system of government. This
principle, crystal clear since Chief Jus-
tice Marshall’'s historic opinion in Mar-
bury against Madison 150 years ago, con-
tinues fo deserve the respect of the Sen-
ate.
__And so the key provisions of the pend-
ing amendment, which attempt to sub-
stitute a rigid congressional rule for the
case-by-case inquiries of the courts, are
null and void. The only purpose they can
serve is to create confusion in over 1,500
school districts now desegregating under
constitutional requirements.

THE PENDING AMENDMENTS

The amendment proposed by the Sena-
tor from Florida (Mr. GurnEY) is & com-
plex one. But its major impact is summed
up in two key provisions.

First, the amendment would prohibit
requiring the assignment of students
beyond either the school nearest their
homes, or the next nearest school. This
provision is clearly void, since it flies in
the face of Supreme Court decisions that
are based upon the Constitution, and it
seeks, in effect, to amend the Constitu-
tion by statute, something that cannot be
done and something we know cannot be
done. One wonders why it is being
attempted.

Senate

In addition, the amendment could
work great hardship if enforced, In some
instances it would permit the transporta-
tion of children over long distances. In
others, it would bar even a short walk to
an integrated school. It would confine
desegregation to those families living
on the fringe of segregated housing areas,
fostering “‘white flight” and encouraging
the spread of residential segregation.

And in many cases this rigid rule would
actually increase the hardship to chil-
dren and their families. As Chief Jus-
tice Burger remarked for the Court in
Swann:

Maps do not tell the whole story since non-
contiguous school zones may be closer to
each other in terms of the critical travel
time, because of traffic patterns and good
highways, than schools geographically closer
together. Conditions In different localities
will vary so widely that no rigid rules can
be lald down to govern all situations.

Second, the amendment would permit
the opening of every court order and
administrative plan entered into since
1954—over 1,500 in all, Even where no
transportation is involved under a long-
settled desegregation plan, cases could
be reopened by a single parent where
courts in the past did not follow, in
order, a hierarchy of remedies imposed
in the pending bill. And the Attorney
General is instructed to assist school
system in making full use of the “re-
opener” provision.

This is an invitation to massive re-
litigation, an unpardonable effort to re-
gg:ln old wounds which have begun to

While the amendment proposed by
the Senator from Florida is complex, the
amendment of the Senator from North
Carolina is simple.

It attempts to impose on Federal
courts and on the administrative process
under title VI of the Civil Rights Act of
1964 the “free choice” system of student
assignment—a system rejected by the
Supreme Court as long ago as 1968, in
Green against New Kent County. And
it was rejected because it proved a de-
vice to continue, rather than remedy,
discrimination.

THE STATE OF CURRENT LAW

The Federal courts have not acted to
require raclal balance in public educa-
tion. They act only on case-by-case
proof of active discrimination against
schoolchildren, based on race, color or
national origin, by public authorities.

In a number of States, discrimination
has taken the form of State laws requir-
ing the segregation of schoolchildren by
race. But the courts have increasingly
found forms of active discrimination
throughout the Nation. In South Hol-
land, Ill., for example, Federal Judge
Julius Hoffman found:

Schools were located in the center rather
than at the boundaries of segregated resi-
dential areas in order to achieve school
segregation.

School assignment policies were adopted
under which black children living nearer to
white schools attended black schools, and
white children living nearer to black schools
attended white schools.

School buses were used to transport stu-
dents out of their “neighborhoods” in order
to achleve segregation.

Teachers were assigned on a racial basis.

In Pasadena, Calif., a Federal district
court found:

School zone boundaries were “gerryman-
dered” to concentrate black students in par-
ticular schools and whites In others—and
transportation was provided to permit white
students to avold integration.

The size of schools was regulated to assure
that integration would not take place—and
portable classrooms were located at black ele-
mentary schools to prevent assignment of
students to adjoining white schools.

Transfers out of “neighborhood schools”
were permitted where the purpose was clearly
to foster segregation.

The great majority of black teachers and
administrators were assigned to black
schools—and even substitute teachers were
assigned on a racial basis.

Less well-educated, less experienced and
lower-paild teachers were concentrated in
black schools.

Qualified black teachers were denied ad-
vancement to administrative positions on
the basis of race.

And even on proof of active discrimi-
nation, the law has not required any
mathematical balance in the schools. In-
stead, the Supreme Court has sought to
replace officially sponsored segregation
with the greatest degree of actual de-
segregation which can practicably be
achieved in each case.

Any doubts about the Supreme Court’s
intention to apply a rule of practical,
case-by-case judgment should be laid
to rest by the Court’s recent decision in
Northeross against Memphis, upholding
a desegregation plan under which 30 per-
cent of minority group students will con-
tinue to attend wholly segregated schools.

The fact is, then, that the courts are
engaged in a case-by-case process, first
requiring proof of official discrimination,
then searching for individual remedies
based on a rule of reasonableness.

Undoubtedly mistakes have been made
along the way. Yet I cannot bring my-
self to believe that the Supreme Court—
Chief Justice Burger and Justices Black-
mun, Brennan, Powell, Rehnquist,
White, Stewart, Marshall, and Douglas—
are incapable of developing this area
of the law in a fair and impartial way.

The Supreme Court is only now be-
ginning to deal with the most complex
issues of school desegregation. Last year
in Bradley against Richmond the Court
in & 4-to-4 tie vote refused to require
metropolitan areawide desegregation. A
more definitive ruling on this question is
expected any day in Bradley against
Milliken, involving schools in the Detroit,
Mich,, area. And in Northcross against
Memphis, decided only 2 weeks ago, the
Court gave notice that, depending on
local circumstances, acceptable desegre-
gation may be considerably less than
total

Even if Congress had the power to do
50, we should think long and hard be-
fore replacing this careful, case-by-case
approach with the kind of rigid rules
put forth in the pending amendment.

CONGRESSIONAL ACTION

For over 2 years, the Senate Select
Committee on Equal Educational Oppor-
tunity, on which I served as chairman,
struggled to come to grips with a broad
range of questions revolving around dis-
crimination in public education. And I
have become thoroughly convinced that



no single domestic issue which confronts
this country is more painful and com-
plex than the question of school desegre-
gation.

Minority group parents and teachers
often fear that desegregation may lead
to further discrimination as damaging
as that involved in segregation itself.
And frequently parents from all back-
grounds are concerned that desegrega-
tion may result in transfer of their chil-
dren to schools where teacher motiva-
tion and academic opportunities may be
decidedly inferior.

These concerns are legitimate ones.
They are based on hard experience. They
deserve our serious attention. And over
past years we have trled to respond.
Two vears ago, Congress adopted and the
President signed into law the so-called
Scott-Mansfield amendment, which also
appears as part of the pending bill,

Mr. President, I ask unanimous con-
sent fhat the text of the Scott-Mansfield
amendment may appear at this point
in the RECORD.

There being no objection, the amend-
ment was ordered to be printed in the
Recorp, as follows:

PROMIBITION AGAINST USE OF APPROFRIATED

FUNDS FOR BUBING

Src. 802. (a) No funds appropriated for the
purpose of carrying out any applicable pro-
gram may be used for the transportation of
students or teachers (or for the purchase of
equipment for such transportation) in order
to overcome racial imbalance in any school or
school system, or for the transportation of
students or teachers (or for the purchase of
equipment for such transportation) in order
to carry out a plan for racial desegregation
of any school or school system, except on the
express written voluntary request of appro-
priate local school officlals. No such funds
shall be made available for transportation
when the time or distance is so great as to
risk the hfalth of the children or significantly
impinge on the educational process of such
children, or where the educational opportu-
nities avallable at the school to which 1t is
proposed that any such student be trans-
ported will be substantially inferior to those
opportunities offered at the school to which
such student would otherwise be assigned
under a nondiscriminatory system of school
assignments based on geographic zones estab-
1ished without diserimination on account of
race, religion, color, or national origin.

(b) No officer, agent, or employee of the

nt of Health, Education, and Wel-
fare (including the Office of Education), the
Department of Justice, or any other Federal
agency shall, by rule, regulation, order, guide-
line, or otherwise, (1) urge, persuade, induce,
or require any local education agency, or any
private nonprofit agency, Institution, or or-
ganization to use any funds derived from any
State or local sources for any purpose, unless
constitutionally required, for which Federal
funds appropriasted to carry out any applic-
able program may not be used, as provided
in this section, or (2) condition the receipt
of Federal funds under any Federal program
upon any action by any State or local public
officer or employee which would be prohibited
by clause (1) 'on the part of a Federal officer
or employe. No officer, agent, or employee of
the Department of Health, Education, and
Welfare (including the Office of Education)
or any other Federal agency shall urge, per-
suade, induce, or require any local education
agency to undertake transportation of any
student where the time or distance of travel
is so great as to risk the health of the child
or significantly impinge on his or her edueca~
tional process; or where the educational op-
portunities avallable at the school to which
it is proposed that such student be trans-
ported will be substantially inferior to those
offered at the school to which such student
would otherwise be assigned under a nondis-
criminatory system of school assignments
based on geographic zone established without
discrimination on account of race, religion,
color, or national origin.

{c) An applicable program means a pro-
gram to which the General Education Pro-
visions Act appltes.

Mr.| President, unlike
the amendment which we are debating
today, this provision is constitutional. It
states Federal policy that school desegre-
gation is required only upon proof of
discrimination, and that racial balance
is not required. It relies on the courts to
conduct a case-by-case inquiry into each
case of alleged discrimination, to deter-
mine in each instance whether discrimi-
nation exists and what the appropriate
remedy may be. It stresses that the reme-
dies applied must be reasonable, and that
the welfare of children must be placed
first.

This amendment mandates on the De-
partment of Justice and the Department
of Health, Education, and Welfare the
Supreme Court’s own mandate to the
Federal court system—that transporta-
tion must not be allowed to risk the
health or safety of children, or to harm
the educational process itself. -

And in addition we have enacted the
Emergency School Aid Act, signed into
law in June of 1972. The act was designed
to provide $2 billion over 2 years to help
school districts with the problems of de-
segregation, It was designed to provide
extra teachers and counselors, to help
school districts adopt team teaching, in-
dividualized instruction and other in-
novative education technigques, to provide
desperately needed bilingual education
and other special help.

The Emergency School Aid Act—
which received bipartisan support and
the President’s commitment of funding
at the level of $1.5 billion over 2 years—
promised real help to hard-pressed
school systems. Sadly, the administra-
tion changed its position, delaying im-
plementation, impounding funds pro-
vided for the first year, and sharply
reducing funding thereafter. Less than
$300 million of the promised $1.5 billion
has been made availeble to school sys-
tems to date. And, largely as a result of
this reduced commitment, the act has
proved far less useful than we had
hoped. W

Once again, the pending bill attempts
to provide constructive leadership with-
in the scope of constitutional require-
ments. It repeats and extends the Scott-
Mansfield amendment, and it extends
the Emergency School Aid Act for an
additional 3 years, with the hope that
more adequate funding can be achieved.

Mr. Presidént, I wish to make my own
position clear. I have consistently voted
against the use c¢f Federal authority to
coerce racial balance. I have strongly
supported legislation—Ilike the Scott-
Mansfield amendment—which stresses
our concern for the health and safety
of children, and for placing their educa-
tional interest first. I have supported
financial assistance to reduce student-
teacher ratios and in other ways to ease
the transition,

But I am convinced that we will do
irreparable dainage if we retreat from
the twin principles of nondiserimination
in public education, and judicial inde-
pendence to interpret the mandates of
our Constitution. The Congress cannot
by statute reverse a constitutional ruling
laid down by the Supreme Court. I be-
lieve the Congress should not attempt to
do so. And so I have opposed amend-
ments which fly in the face of constitu-
tional decisions.

The pending amendments amount to
an official endorsement of continued
discrimination in our public schools.
They amount to an undeserved vote of
“no confidence"” in the Supreme Court.
Almost certainly unenforceable and
without effect, they amount to negative
leadership of the least defensible kind.

Anybody who has visited a community
which is undergoing a desegregation
order is aware of the pain, difficulty, and
often the unpopularity of such orders. I
think we all wish it were not necessary,
and sometimes we might even object to
an order on the grounds of practicality
and the rest. But what is at stake in
these amendinents, what is at stake in
this debte today, and what has always
been at stake in these debates over the
vears, is no*t differences over how it
should be done, but a difference over
whether it should be done, whether we
are going to endorse a prineiple of dis-
crimination in this land. -

I do not think that this great Senate,
which time and time again has provided
leadership to move forward in the field of
human rights, should stand here this
afternoon and accept an amendment
which, stripped to its essentials, says one
thing—"We endorse discrimination in
this land.” I will have no part of it.
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DISCRIMINATION IN THE MIDDLE
AND UPPER LEVELS OF MANAGE-
MENT

Mr. MONDALE. Mr. President. More
than a year ago the Department of La-
bor's Office of Federal Contract Compli-
ance issued the following guidelines:

Members of various religious and ethnlc
groups, primarily but not exclusively of East-
arn, Middle and Southern European ances-
try, such as Jews, Catholics, Italians, Greeks,
and Slavic groups, continue to be excluded
from executive, middle-management, and
other job levels because of discrimination
based upon their religion and/or national
origin. These guldelines are intended to
remedy such unfair treatment.

In this country today, there are preci-
ous few women and minority group
members at the middle and upper levels
of management—the executive suite—in
business and industry. Less obvious but
no less true, there are discouragingly
few representatives of these Southern
and Eastern European ethnic groups at
these same management levels,

Polish, Italian and other Slavic ethnic
groups are beginning to take a hard look
at their own participation in the Amer-
ican dream. They are finding that they
are a long way from “having made it.”
They are asking questions and looking
for data relating to their condition.

The Federal policy toward their con-
ditlon consists only of the Department of
Labor guidelines, But the guidelines are
merely guidelines. They are not a regula-
tion in the sense that specific require-
ments are spelled out with sanctions for
violations. The guidelines exhort busi-
ness and industry $o look at their exec-
utive suite personnel practices. They
apply to those doing business as con-
tractors or subcontractors with the Fed-
eral Government. No affirmative action
plans are required.

Issued more than a year ago (41 CF.R.
part 60-50), the guidelines require “af-
firmative action” in areas dealing with
upgrading, layoff, termination training,
recruitment, transfer, and demotion of all
ethnic employees. Special attention is to
be given job opportunities at the middle
and executive management job levels.

I have not made a formal inquiry of
the Departmment of Labor to inquire what
progress its Office of Federal Contract
Compliance has made in implementing
the guidelines. Informally, I have learn-
ed that OFCC has no statistical data for
evaluative purposes, netwithstanding the
fact that more than a year has passed
since the guidelines were promulgated. I
have been told that OFCC is asking the
various Federal compliance agencies to
report on sactlvities under 60-50. Mr.
President, I would very much be inter-
ested in the results of this survey. I have
also made inquiries that suggest there is
some evidence to doubt the sincerity of
the Government in carrying out this
policy—a policy which, by the way, I
heartily endorse.

Evidence also is mounting that the rec-
ord of America’s business and industry
in sharing internally positions of power
with all groups is a sorry one. An ethnic-
sponsored study recently documented
ethnic participation—or lack of it—in
some of Chicago’s large corporations.

Senate

The study looked at the executive suites
of 106 of Chicago’s largest corporations
to see how many Italians, Poles, blacks,
and Latins were members of the boards
of directors or corporafion officers. These
4 groups represent nearly 34 percent
of the 7 million Greater Chicago Metro-
politan area. Less than 3 percené—36
directors of a total of 1341—and less
than 4 percent—52 officers of a total
of 1,355—were black, Latin, Polish or
Italian. Indeed, more than half—55—of
the corporations had no one from these
groups as directors or officers.

The study was undertaken by the In-
stitute of Urban Life, a Chicago firm
headed by Edward Marciniak. It was pre-
pared for the National Center for Urban
Ethnic Affairs, a Washington-based non-
profit organization founded and headed
by Msgr. Geno Baroni.

A journalist, Charles N. Conconl, heard
about the results and decided to take a
look behind the statistics. He interviewed

Chicago attorney, son of Italian immi-
grant parents. Said Fornell when he
saw the study results:

If we are such a large percentage of the
national population, why do we have such a
small percentage of the top jobs, Elther we
are a minority In numbers or a minority in
thought. Either business is ignoring an un-
tapped vast resource or there is a conscious
effort to exclude, The statistics say something
is wrong. I think the decision is consclous. I
feel there is a consious effort to exclude at
hiring. Can you believe that the four groups
have been excluded without a consclous ef-
fort? . .

Conconi looked behind the Italian rep-
resentation figures, for they were the
greatest. He found that one Italian was
a member of nine boards, thus skewing
the figures. AYso the Admiral Corp. is
owned by Italian Americans.

Conconi’s article appeared in an excel-
lent Italian-American newspaper, Fra
Noi, published in Chicago and edited by
Rev. Paul Asciolla, S.C.

Mr, President, I ask permission that
the executive suite study and the Con-
coni article be printed in the Recorp at
the conclusion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(Bee exhibits 1 and 2.)

Mr, MONDALE. Mr. President, gen-
erally, this pattern of exclusion exists
and persists. But there are bright spots.
William Carmell, manager of equal em-
ployment opportunities programs for
Union Carbide Corp., has written a
magazine article on the executive suite.
Carmell’s perception of the rising aspira-
tions of ethnic groups is surely on target.
Writing in the winter issue of Business
and Society Review (No. 8), he titles his
article “White Ethnics: Here Comes the
New Minority."

Carmell says ethnics have been satis-
fied in the past at the lower echelons of
corporate management. Today, however,
they are insisting that the corporate
world must “recognize that ethnics too
have experienced some difficult problems
in adjusting to life and business in the
United States,” and the discrimination
they have suffered must also be rectified.
If they are ignored, ethnies will go on
believing—

That their past and present difficulties
have been totally neglected while the prob-
lems of others have at least begun to be
addressed. This resentment and frustration
can well lead to the same kinds of con-
frontations that minorities and women have
sometimes felt compelled to initiate in order
to gain equal employment opportunity.

Carmell wonders if the Federal Gov-
ernment is really very serious about en-
forcing its own guidelines, At the corp-
worate end of Federal compliance, he
detects little emphasis on the guidelines
from Washington. But, then, he believes
that many corporate managers also do
not perceive the problem with regard to
ethnics. Some are hostile, determined fo
accept no responsibility, particularly
equal opportunity managers. The irony,
he says, is that the success of programs
for women and minorities depends in
part on the cooperation of the ethnics
already on the work force of business
organizations. The article details some
positive actions that corporations can
pursue in making way for the upward
mobility of ethnics in their organizations.

Mr. President, I ask permission that
the article be printed at the conclusion of
my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 3.)

Mr. MONDALE. Mr, President, -there
are in America today more than 40 mil-
lion people who identify themselves as
ethnic—people of southern, middle and
eastern European ancestry and cultural
heritage. They are integral to the fabric
of American life and culture, They are
good citizens. They are hard working,
frugal, patriotic, and the representatives
of rich and varied cultures and lifeways
that add so much to our pluralistic na-
tional life. But they have been long suf-
fering too.

They are asking today with increasing
frequency and articulateness whail their
stake in the American dream is. The
promise of equal opportunity for all is
the heart of the American dream. The
pursuit of equal justice for every Amer-
ican—black, brown, Indian, or ethnic—,
is essential to the preservation of our
national character.

That is why I am intensely interested

in sharing the information I have gath-
ered. I know that management positions
in this country are largely determined at
two points: recruitment or selection and
promotion. Who gets recruited? Who gets
promoted? Corporate America hopefully
will begin reviewing its practices in this
regard.
_ I intend to return again to this sub-
ject, and to watch carefully Federal ef-
forts in carrying out stated policies
Perhaps, tougher regulations may be in
order,

I ask permission that the guidelines be
printed at the end of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 4.)

ExHIBIT 1
MiNORITY REPORT: THE REPRESENTATION OF
PoLES, ITALIANS, LATING AND BLACKS IN THE

EXECUTIVE SUITES OF CHICAGO'S LARGEST
CORPORATIONS

The question “"How many are there?” has
become one of the most provocative and un-
settling questions being ralsed on all levels
of American society. It reflects the national
preoccupation with evaluating the success



or failure of various ethnic groups in gaining
their share in the American system for dis-
tributing income and power, Thus, in just a
matter of a few years questions regarding
a person’s race or ethnic background, once
felt to have no public relevance and even
considered illegitimate, now not only are
being asked but even require answers by law.
Companies with government contracts are
now required to file reports indicating their
utilization rate of Blacks, Latins, American
Indians, Eskimos, and women. In January,
1973, the U.S. Department of Labor, Office
of Federal Contract Compliance, issued new
guidelines to cover discrimination
persons because of religion or ethnic origin.
These guidelines sald:

“Members of varous religious and ethnie
groups, primartly but not exclusively of East-
ern, Middle, and Southern European ancestry,
such as Jews, Catholics, Itallans, Greeks, and
Slavic groups continue to be excluded from
executive middle management, and other job
levels because of discrimination based upon
their religion and/or national origin. These
guidelines are intended to remedy such un-
fair treatment.’

What the guidelines In effect recognize is
that, despite the powerful American rhetoric
whiclhh emphasizes individual achievement,
power and afffuence in reallty still SBow along
group lines, and that an individual's reli-
glous or ethnic afiiliation may in fact still
be an obstacle to his advancement.

The purpose of this study was to lnvesti-
gate the extent to which members of the
Polish, Itallan, Latin, and Black communi-
ties have penetrated the centers of power and
influence in Chicago-based corporations. This
was done by determining how many Poles,
Italians, Latins, and Blacks either serve on
the board of directors or cccupy the highest
executive positions in Chicago's largest cor-
porations.

In focusing on Poles, Italians, Latins, and
Blacks, this study selected a combination of
minority groups which at this point in time
is historically signficant. The 1960's saw the
rise of group conscliousness among Blacks
and Lating, and their relentless pursult of
parity with other groups in the U.S. This
process released the latent consclousness of
other groups, such as Poles and Itallans, who
are becoming increasingly aware that like
Blacks and Latins, they may not be sharing
equally in the afluence of American soclety.

Thus, although this study originated at
the request of leaders of the Polish Ameri-
can Congress, Illinois Division, and the Joint
Civie Commitiee of Italian-Americans in
Chicago, they were more than willing to see
the study expanded to include Blacks and
Latins. In the Chicago metropolitan area,

where nearly 356 percent of the seven mil-
lion population is either Polish, Italian,
Latin, or Black, such a perception of mutual
concerns could have a positive influence on
the future of group relations and thus on
the very shape and tone of life in the city
and suburbs.

The corporations reviewed in this study
were identified by combining the Chicago
Daily News and Chicago Tribune lists of the
Chicago area’s largest corporations in 1972,
Among the thousands of corporations based
in the Chicago area, 106 were identified as
the largest Industrial firms, retailers, utili-
ties, transportation companles, banks, and
savings and loan institutions. More than half
of them (66 per cent) were included in For-
tune magazine's 1972 list of the largest 500
industrial corporations or Fortune's lists of
the largest non-industrial firms in the US.
These 106 corperations, therefore, comprise
the top layers of the economic and fnancial
power structure of Chicago and of the na-
tion. It was the top management of these
corporate glants and their boards of direct-
ots who were scrutinized In order to deter-
mine the representation of Poles, Italians,
Latins, and Blacks.

Information about directors and officers
was taken directly from the 1972 annual re-
port of each corporation, The number of di-
rectors of all 106 corporations totaled 1341;
the number of officers, 1355. For the pur-
poses of this study, honorary board members
were not included, nor were officers of less
than vice-presidential rank such as assistant
vice-presidents, assistant secretaries, or as-
sistant treasurers. Where a firm was con-
trolled by a holding company, only the di-
rectors and officers of the holding company
‘were counted, An officer who also was a mem-
ber of the board of directors of the same firm

JWas counted twice, once as a director, again
as officer,
FINDINGS AND CONCLUSIONS

Thirty-six, or less than three per cent, of
the 1341 directors were Polish,? Italian, Latin,
or Black. Fifty-two, or less than four per
cent, of the 1365 officers were Polish, Ttalian,
Latin, or Black. These four groups make up
approximately 34 per cent of the metropoli-
tan area's population. When translated into
individual percentages, the findings indicate
that 0.3 per cent of all directors were Polish,
1.9 per cent Italian® 0.1 per cent Latin, and
0.4 per cent Biack, Out of all officers, 0.1 per
cent were Polish, 2.0 per cent Italian, 0.1
per cent Latin, and 0.1 per cent Black, (See
Table 1.)

TABLE | —REPRESENTATION OF SELECT ETHNIC GROUPS
IN THE CHICAGD METROPOLITAN AREA! POPULATION
AND ON THE BOARDS OF DIRECTORS AND AMONG THE
OFFICERS OF THE 106 LARGEST CHICAGO AREA
CORPORATIONS.

Percent Directors Officers
of area

Num-  Per- Num- Per-
on ? ber  cenl ber cent
6.9 4 0.3 10 0.7
- 48 26 L9 kL] 29
44 1 =1 2 ik
17.6 5 A 1 A
66.3 1,305 97.3 138 9.2
Total.... 100.0 1,341 100.0 1,355 100.0

lTha “‘area population” refers to the um;: metropolitan
area: the 6 counties of Cook, Kane, Will, Dul Lake and
McHenry, whose populalion in 1970 was €979,

2 The percentages of area population was &r‘c;ﬂed by Michael
E. Schiliz, director of Loyola University’s uate Program in
Urban Stydies. For Poles, Malians, and Latins, the estimates
include 1st, 2d, and 3d_generations, based on U.S. Bureau of
Census data,

3 The biack population is based on 1970 dala from the US.
Census Bureau.

How does one make a judgment about
such information? How can it be used to
evaluate the extent to which Poles, Italians,
Latins, and Blacks have entered the execu-
tive suites of Chicago's major corporations?
Are Poles, Itallans, Latins and Blacks equi-
tably represented there?

To answer such questions the executive
sulte data was compared to the population
of each of the four groups In the Chicago
metropolitan area. This comparison provides
& rough but falr guilde for determining
whether each group has achleved parity or
whether it I8 underrepresented *

If one compares (Table I) the percentage
of officers and directors whose backgrounds
are Polish, Itallan, Latin, or Black to the
percentage distribution of these four groups
in the population, it becomes clear that all
four groups were grossly underrepresented on
the boards of directors and in the executlive
positions of Chicago’s major corporations.
Thus, although Poles make up 6.9 per cent
of the metropolitan population, only 0.3 per
cent of the directors are Polish. Itallans make
up 4.8 per cent of the population, but only
1.9 percent of the directors are Itallan,
Blacks comprise 17.6 per cent of the popula-
tion yet only 0.4 per cent of the directors are
Black. Latins are 4.4 per cent of the popula-
tion yet only 0.1 per cent of the directors are
Latin. The same general pattern holds if one
compares the percentages of officers who are
Polish, Italian, Latin, or Black to the per-
centage distribution of these four groups
in the population.

As a matter of fact, Poles, Latins, and.

Blacks were virtually absent from the upper
echelons of Chicago's largest corporations.
102 out of the 108 corporations had no di-
rectors who were Pollsh; 97 had no officers
who were Polish. Only one corporation had &
Black officer and only two had Latin officers.
While the Italians were more numerous in
the executive suite than the other three
groups, 84 corporations out of 106 still had no
directors who were Itallan and 75 had no of-
ficers who were Italian. Finally, 66 out of
the 106 corporations had no Poles, Itallans,
Latins, or Blacks, elther as directors or as
officers. (See Table IT).

TABLE 1I.—NUMBER OF CORPORATIONS, OF THE 106
EXAMINED, WHICH HAD NO DIRECTORS OR OFFICERS WHO
WERE POLES, ITALIANS, LATINS, OR BLACKS !

MNumber of Number of
corporations mrponlm

without

director ulllur
POlE.. .. st 102 9
allans B 75
Latins. 105 104
Blacks i nsi=E 101 105

155 of the 106 corporations had no Poles, [talians, Latins, or
blacks either as directors or as officers.

Other significant patterns emerge from the
data. Poles and Itallane do better in their rep=-
resentation in executive positions than they
do as board members. The opposite is true
of Blacks, whose major source of representa-
tion comes from appointments to boards of
directors rather than from holding top execu-
tive positions. No Poles were located among
the public utilities and banks reviewed in
this study, elther as directors or as officers.
As for Italians, 16 were associated with banks
or savings and loan institutions. However,
there were no Itallans in the executive suites
of the utilities® Om the other hand, three
out of the five corporations with Black di-
rectors were public utilities. The number of
Latins was not large enough to yleld any sig-
nificant pattern.

Hopefully, thia study of four ethnic groups
in the corporate structure of me tan
Chicago will be extended to include their
representation in major civic groups such as
public boards and commissions, influential

private agencies and associations, founda-
tions, and social clubs. Similar studies of
other ethnic groups such as Greeks,
Lithuanians, etc, should be conducted in the
Chicago area. Given the lack of adequate re-
search on American ethnic groups, similag
surveys should be undertaken In other large
cities,

As such studies accumulate, the result may
be a national profile for each of America’s
ethnle groups showing precisely the extent
to which each of them share in the power
and affluence of the nation., In the process
the nation will learn to what extent the
American corporation is a “truly public in-
stitution bound to the same criteria of selec-
tion that today affect government service—
freedom from blas, and the requirement at
the same time to represent and reflect all
parts of the American population.™*

A NOTE ON METHOD

Trying to determine ethnic origin 18 a
hazardous enterprise. In order to make this
study as accurate as possible, knowledge-
able leaders from the Polish, Italian, and Lat-
in communities were asked to !dentify eth-
nic names by studying the lists of directors
and officers in each annual report. In cases
of doubtful ethnic origin the individual's
office was contacted directly. Each corpora-
tion having no apparent representation from
any of the four ethnic communities was in-
formally contacted to double check the pre-

findings. In regard to Blacks, all
avallable studies were utilized and persons
familiar with the Black community were
consulted. Also helpful were several lawyers
and business leaders who were generally
knowledgeable about many of the corpora-
tions studied. If there are any errors in the
final tally for each group, the margin of error
would not be sufficiently great to invalidate
the findings of this "

A manual describing in full the method
used is being prepared by the author and
will be distibuted through the National
Center for Urban Ethnic Affairs in Washing-
ton and the Institute of Urban Life in Chl-
CAgo.

FOOTNOTES

160-50.1 of Chapter 60, Title 41, Code of
Federal Regulations,

#In referring to Poles, Itallans, Latins, or
Blacks, the author means Americans who are
of Polish, Italian, Latin (Spanish-speaking
background), or Black ancestry.

3One person of Italian background serves
on nine different boards. If he were to be
counted only once, the perceniage of direc-
tors who are Itallan would be reduced from
1.9 per cent to 1.3 per cent.

4 What should serve as an equitable norm,
and how to apply 1%, is, of course, open to
discussion. One can anticipate Increasing
public discussion of the matter as more
gmupa pursue group gains.

An Ttalian, however, does serve as an of-
ficer of the two subsldiaries of one of the
utilities.

® Nathan Glazer and Danlel P. Moynihan,
Beyond the Melting Pot, 1963, p, 208.

THE 106 CHICAGO-BASED CORPORATIONS

Abbott Laboratories, Admiral, Allled Milis,
Allled Van Lines, American Bakeries, Ameri-
can Hospital Supply, American National, Am-
sted Industries, Baxter Laboratories, Beatrice
Foods, Bell Federal, Bell & Howell.

Borg-Warner, Brunswick, Bunker Ramo,
Carson Pirie Scott, CECO, CENCO, Central
National Bank, CFS Continental, Chemetron,
Citizens Bank Park Ridge, Chicago Bridge
and Iron, Chicago-Milwaukee,

Chicago and North Western, Chicago, Rock
Island and Pacific, Combined Insurance,
Commonwealth Edison, Consolidated Foods,
Continental Illinois Corporation, CNA Finan-
cial, De Soto, Donnelley (R.R.) & Sons, Drov-
ers Natlonal Bank, Exchange Natlonal Bank.

First Chicago, First Federal, FMC, General
American Transportation, Goldblatt Brothers,
Gould, Harrls Bankcorp, Hart, Schaffner &
Marx, Heller (Walter E.) International, Hil-
ton Hotels,

Home Federal, Household Finance, Illinois
Bell Telephone, Illinois Central Industries,
Illinois Tool Works, Interlake, Inland Steel,
International Harvester, International Min-
erals & Chemical, Jewel, Kemperco,

Krafteo, Lakeview Trust, LaSalle National
Bank, Libby, McNeill and Libby, Marcor,
Maremont, Marleman, Marshall Fleld, Mason-
fte, McDonald’s, McGraw-Edlson, Morton-
Norwich Products, Motorola, Nalco Chemilcal.

National Boulevard Bank, National Can,
National Tea, Northern Illinois Gas, Northern
Indiana Public Service, Nortrust, Northwest
Industries, Northwestern National Bank,
Outboard Marine, People's Gas,

Pioneer Trust, Pullman, Quaker Oats, St.
Paul Federal, Santa Fe Industries, Searle (G.
D.), Sears Bank & Trust, Sears, Roebuck, Sig-
node, Spector Industries, Square D, Stand-
ard Ofl (Indiana).

Sunbeam, Swift, Talman Federnl, Trans
Union, UAL, US. Gypsum, UNICOA, Uni-
versal Ol Products, Walgreen, Wurd Foods,
Washington Natlonal, Wieboldt Stores,
Wrigley (Willlam) Jr., Zenlth Radlo.




ExstpiT 2
{FProm Fra Nol, January 1674]
Eranto MovoriTies STt Haven't Maoe IT!

- (By ©. N. Conconi)

Little did the black militants of the 1560s
realize that their calls for “Black Power” and
“Black Is Beautiful” would awaken the more
established ethnie groups into wistful
tHoughts of “Itallan Power” or "Polish Is
Beautiful.”

But no one but campalgning polliticians
pald much sattention to the white urban
ethnle minorities and only then to call up
fears ahout “crime in the streets" or “bus-
ng."

%vhen Martin Luther King Jr. brought the
Clvilt Rights Movement to always-volaille
Chicago in 1968 to march for open housing,
he walked into & white ethnic wall of rage
that staggered his previously steady momen-
tum. 3

Blacks faced an unexpected new enemy. It
wasn't the racist “Mississippl Rednick" or the
“QGeorgla Cracker."” <

It was, instead, the Northern Urban Ethnic
who couldn't understand why they weren't
leaving him and his neighborhoods alone.

While the Chicago ethnics sounded the
first angry protest, thelr frustration and rage
wns soon echoed in other northern cities.
Real or Imagined, it was the urban white
ethnic who was feeling the brunt of soclal
change—I1t was his nelghborhoods that were
being threatened and his children who were
being bussed.

“It was these urban ethnles,"” argued Msgr.
QGeno Baronl, president of the National Cen-
ter for Urban Ethnic Affairs in Washington,
“who became the whipping boys. The ethnics
objected and were unfalrly labeled the
enemy, the raclst.”

Baron! sald the “ethnlcs were oblecting
that ‘you Iliberals are bealing up on us,
but your kid isn't in a lousy school ke
ours i5. You help the blacks and call us
racists, but we need help tool" ™

With ali the programs for social change In
the 1960s, Baroni points out, there wasn't one
program for urban ethnics, who “are still a
significant percentage of the citles, They live
the problems of the city every day and are
still there and don't go home to the suburhs
when the demonstrations are over.”

The answer to depolarization, Baron! sald,
is not asking the white ethnlc:

“What's wrong with you, you dumb raclst
hard hat?” but in the convergent issues and
common concerns that all minorities share.
Many ethnica belleve that blacks are being
moved ahead at their expense. The trust Is
that nelther are in the power structure.”

While nieither Baronl nor any of the Chi-
cago white urban leaders would ever argue
that the ethnies are worse off than blacks,
the Polish and Italian groups in Chicago have
presented evidence that they belleve will
shatter the myth that they have made It.

An alllance of Poles and Itallans, two large
Chicago ethnic minorities, financed a study
of the executive sultes of 106 of the maj)or
corporations headquartered In the city and
found, in essence, that any black or ethnle
one meets In the executive suite is probably
thers as part of the clerical or cleaning crews.

What he isn't lfkely to be 15 a member of
ths Board of Directors or a corporate officer,
The execitive suite is clearly still the domain
of the WASP,

In  Chicago, where the political parties
often ethnlcally balance the election slates,
the impact of the Executive Suite Study—
conducted by a Mundelein College of Chicago
professor for the Institute of Urban Life—
18 expected to fall on corporate desks with o
menacing thud,

The study, conducted by Dr. Russell Barta,
lopked lato the executive suites of 106 of Chi-
Ccago’s largest corporations to see how many
Italians, Poles, Blacks and Latins were mem-
bers of the bodrds of directors or corporation
officers.

Mores than half of the firms, or 66 per cent,
had be'n Included in PFortune Magazine's
1972 11zl of the BOO largest firms In the United
Stales.

Although the study was financed by a
Polish Italisn coalition and was designed for
only those groups, Barta requested that
Lat a0 and Blacks be included.

“LI this country 15 going to hold together
it s bacause of some understanding between
black and ethnic groups that make up the
bulk of the eity's population,” Barta ex-
plained. “Tt !s more necessary now than ever
before to bring blacks and ethnlcs together.
There was no argument when I suggested in-
sluding Blacks and Spanish”

An Intense, concerned man who talks with
«he carefulness of a professor accustomed to
lecturing to note-taking students, Barta sald
;he results of his study were far worse than

o e

Barta found that while the four groups
studied represented nearly 34 per cent of the
seven million Greater Chicago Metropolitan
Area population, only 36 directors—less than
three per oent of the total of 1,341 direc-
tors—and 52 officers—less than 4 per cent of
the total of 1,856 officers—were Polish, Ital-
fan, Black, or Latin,

A more dramatic fact was that 55 of the
106 corporations had no Poles, Italians, Lat-
ins or Blacks as either directors or officers.

In fact, Poles, Latins, and Blacks wers vir-
tually absent from the upper echelons of
Chicago's largest corporations—102 of the
106 firms had no Polish director and 87 had
no Polish officers. Only one corporation had
& black officer and two had Latin ofcers,

‘While Italiana had hetier representation in
the executive sulte, 84 corporations had no
directors and 75 had no officers, The Italian
statistica were misleading because the Ad-
miral Corporation, one of the firms studied,
is Italian American owned and operated; and
because of Dr, John Rettallata, the former
prestdent of the Illinois Institute of Technol-
ogy, who is a member of ? of the 103 boards.

Barta pointed out that If Rettallata were
to be counted onoe, the percentage of Itallan
directors would be reduced from 1.0 per cent
to 1.3 per cent.

“On the average, of course,” Barta adds,
“ethnica are better off than biacks, but they
still haven't made it. These figures are hard
to accept. The top layers of soclety are still
closed.”

A carsful man, Barta frets over the prob-
abllities, Ho explains how he double checked
firms with no representation by calling di-
rectly to ask.

He |s aware that he may have missed a few
ethnlecs hiding behind innocuous Anglo-
Saxon names, but feels they wouldn't change
the percentages enough to make any differ-
ence,

The question of what Is an ethnie and how
many generations are required before an
ethnic 1s no longer a hyphenated American
bothers some of the people Involved with the
study and some corporate executives. The
question also is ralsed about the ethnic Ital-
fan or Pole who does not consider himself
an ethnle,

Barta realizes those guestions will cause
some controversy, but counters:

“We are tracing the mobility of groups. It
makes no difference if they are third or
fourth generatlon or have given up their
ethnic identity. The measure of the progress
they have made 1s 51l valid.

“What we have 15 a de facto class system
where young people perceive that the top is
closed to them and don't go Into industry
looking to go to the top.”

Barta argues that it Is good to be aware of
fmbalances and that ethnics, llke blacks,
have to go through the counting stage and
ask: “"How come?"

He belleves the Executive Sulte Study will
ralse hell because 1t emphasizes that "white™
15 a false, misleading category, “Who are the
whites? Where in the hell are the Poles?"
Barta asks, "We know more about tribes In
Nigeria than we know about American
ethnic groups and thelr economic patterns.”

Why the ethnics are not better represented
at the top brings responses that range from
conscious discrimination to company tradi-
tion and the clubblshness of the executive
sult where, boards especially, look for peo-
ple with the same backgrounds.

It 1= generally agreed that Latins are too
recent Immigrants to have any impact yet
and quietly admitted that some boards simply
are not ready for blacks. When asked about
the Poles and the Itallans, the answers are
more confused.

Barta's study went after the executive
suite because 1t was felt the reaults would be
significant, and for the obvious reason that
it 18 easler to get such information since
it s published in annual reports.

The tougher questions about hiring and
promotion practices or learning how many
blacks and ethnlcs are on the second manage-
ment levels haven't been attempted be-
cause—whlile It is felt the key to the problem
is there—no corporation is expected to co-
operate with such an investigation.

That minority groups tend to go Into the
professions rather than into the corporate
structure has been generally documented and
even offered as an excuse as to why more
blacks and ethnics are not seen at higher
levels.

David Roth, Midwest director of the Amer-
fcan Jewish Committee, sald the Executive
Sulte Study didn’t surprise him at all. The
Jews In Chicago have conducted earlier
studies with results showing that Jews are
nlso not in the executive sulte,

“The Poles and the Itallans are groups
that attempted to homogenize into the
soclety,” Roth said, “but the second and
third generations are discovering that it takes
more than time to become part of the
mainstream."

Roth explained that the studles of the
American Jewish Committee were prototypes
for the Executive Suite Study and welcomed
the decision of the ethnic minorities to pub-
licly begin recognizing their ethnicity and
demanding their share.

“Any pressure on the corporate structure
to open up new jobs for ethnics, which may
not be mew Jobs for seventh genmeration
Presbyterians, helps everyone,” Roth added.

“Jews and Blacks complaining sre not
enough alone. It Is hard for government and
the corporations to resist if a lot of groups
are yelling for the jobs we have to have to
survive—we are in the process of bullding a
blg enough umbrella that is tolerant of dif-
ferences so no one has to change his name
or join the same club.”
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Roth's arguments were echoed by Anthony
J. Fornelli and Mltchell P, Kobelinskl, the
leaders of Chlcago Polish Italian Conference
who, alter conducting studies of their own,
declded to work together and finance an In-
dependent study that would have a broader
impact.

Fornelll, a successful Chlcago lawyer and
the son of Itallan !mmligrants, talks rapidiy
and in the style of a man who likes specch
rhetoric:

“If we are such a large percentage of the
national population, why do we have such a
small percentage of the top jobs? Elther we
are & minority in numbers or a minorily i
thought. Elther business is lgnoring an wu-
tapped vast resource or there ls a conscious
effort to exclude, The statistics say something
is wrong, I think the decislon ls conscious. I
feel there is a consclous effort to exclude at
hiring. Can you belleve the four groups have
been excluded without a conscious effort?”

Fornelli argues Italians need representa-
tlon In the executive suites as examples for
younger ethnies. “I am on my own because
of a deep-rooted feeling I'd never make It
in one of the corporations,” he added.

The same problem, he sald, continues over
to pelitics. “With more than one million
Itallans in Illinois, Italians have never held
a state executive elected posltion, never even
had a candldate nominated by a major polit-
ical party, With more than 600,000 Italians
in the Chlicago area, an Italian has never
been elected to a county-wide office and never
mayor.

“Chicago Democratic Congressman Frank
Annunzio,” he pointed out, “is the only
Itallan congressman between the Appalach-
ians and the Rockles.”

Mitchell P. Kobelinski, who had been presi-
dent of the Tllinois Polish Natlonal Alllance
before Presldent Nixon recenty appointed
him to become one of the three directors of
the Export-Import Bank in Washingion,
added the dimension of religlous prejudice to
the problems facing Poles and Itallans.

Kobelinskl, in hils subeabinet post, has the
highest job any Polish American holds in
this Administration. )

A vice chalrman and a president of a
Chicago community bank he helped organlza
Eobelinski, also the son of lmmigrants, is
aware he received his present appointment
because he is an ethnlec,

Sitting in his spaclous government-lssue
furnished office across Lafayette Square from
the White House, Kobslinski pointed out
that if someone has an Itallan or Polish name
it 15 obvious that he “is one of those Roman
collar boys."

He said that religlous prejudlices agalnst
Catholics are more deeply seated than most
people realize. “If I were a Presbyterian or
Baptist or a Shriner with the same name It
wouldn't bother them (corporate executives)
nearly as much,”

Poles are also very heavy in the professions,
Eobelinsk! added, because there hasn't been
much reason to go into the corporations.
“Young Poles who don't change thelr names
know that the name makes them somehow
not quite American,” he sald.

Although Kobelinsk! believes the old pre)-
udices are breaking down, he feels that a
Pollsh American working in the corporate
structure is In an unfair competitve position.

“Befors he can get a break, he must not
m tll.““ better, he must be outstending,” he

Kobelinskl said the Executive Suite Study
speaks for itself and shifts the burden of
proof 1o the corporations. With the existing
population percentages of the four minority
groups represented in the study, he added,
“It couldn't be coincldence. It must be de-
sign. You (corporations) prove to us vou
haven't been disecriminating.” :

He believes his children will have the op-
portunity to reach the executive suite, but
feels they are already aware that it won't be
&5 easy for them as for someone with g non-
ethnic name.

Most corporation executives, while sur-
prised that the figures for Poles and Itallans
are so low, contend that situation Is more
the result of tradition rather than discrim-
ination.

They polnt to firms like the Johnson Wax
Corporation in Racine, Wisconsin, which at
one time was made up primarily of Yale
University alumni, or the Glllette Corpora-
tion, which was known in the 1950s as a
corporation where most officers and board
m:.;rngrg{ were Shriners.

o - Coulter, an official with the Chi-
cago Association of Commerce and Industhn-.
sald that the boards and executives of Chi-
cago-based corporations represent a signifi-
cant number of members who are from
outside the area, the bulk from the East.

Quite often, he added, they come from Ivy
League and other Eastern schools.

Coulter, who is director of Merit Employ-
ment, Manpower and Development Training
and Commercial Development for the Asso-
clation, with a 5,000 firm membership, mak-
ing it the largest Chamber of Commerce in
the country and second largest In the worid,
sald he doesn't believe there has been any
consclous declsion to keep ethnic minorities
off any of the corporate boards In the elty,



The Chicago Association of Commerce and
Industry, lronleally, with an 85 man board,
has four blacks and no Poles, Italians or
Latins; of the 18 officers. none are from the
four groups.

“Most major corporations had some fairly
rigid and strict identificasion in the past—
a lodge, university, specific denomination,
possibly an ethnic group,” he sald. “Boards
tend to seek out people with like back-
grounds even while trying to find the best
men they can.'

John Rettaliata, the successful exception,
who Is most frequently cited as an example
of an ethnle who has made it, Is one such
man who gets around, The former president
of the Illinois Institute of Technuology I a
member of 16 boards of directors, 9 of which
were in the Executive Sulte Study.

A third generation Italian from Baltimore
with degrees from Johns Hopkins University.
the 62-year-old Rettaliata was appointed to
the first board In 1952,

“I have been on more boards than maost
people and longer than most people,”’ Rettal-
fata argued. “I have never heard any dis-
cussions that ‘we dont want him because
of his ethnic background,' There is also no
consclous effort to place minorities. We stm-
ply try to get the best man we can. There
is no reason to get any other kind.”

Sitting in his ultra-modern Banco di Roma
office, where every Item is decorator deslgned,
purchased and positioned. Rettaliata said
he was sppointed to the boards on which
he sits because he was quallfied—ethnicity
had nothing to do with it,

"I am an American. I don't look at mysel!

as an American with an Italian name. My
mother was Irish,” Rettaliata explained. It
Just happens that I carry my father's name, .

Although Rettaliata reluctantly admitted
that he found the number of ethnics on
boards and as officers surprisingly low, L
believes that anyone who is qualified “and :
no crusader who will embarrass the company
can become an officer or a board member
There is no reason why an ethnic can't g«
as far us anyone else,"

On the Far South Side of the City of Chi«
cago, Millard Robbins, a black owner of an
insurance and mortgage business and the
first and only black board member of Peg-
ple’s Gas, polnts out that all the utilities
now have a black board member.

“l was appointed to that board because
they needed a black face somewhere,” he
explained. "1 was fourth or fifth cholce for
the board job. They were scrambling looking
for a black. I was fortunate to be standing
In the right place when the others weren't
avallable.”

Expressing surpise that “Nixon's silent
majority"—the Poles and Itallans weren't
better represenled, Robbins sald that every-
one else's problem s still a little different
from the black who has had wero quots,

“Poles or Italians can change their names
and assimilate,” he added.

Like most other ethnics, Robins belleves
that the absence of ethniecs in the executive
sulte discourages young people who don't
believe they can make it to tLe top because
they don't see anyone there.

Walter H. Clark, the only black officer in
the 108 corporations studled, is a vice presi-
dent of the First Federal Savings and Loan
Assoclation of Chicago and is the first mem-
ber of his race ever to advance so high in the
firm. In fact, he was the first black hired
in 1955,

Clark believes he earned his vice presidency
even though he is aware being black may
have heiped. He does belleve that being black
held him back.

“There was never any complalnt about my
work nere, but it was 10 years before I ever
became an officer,” he explalned. “I am sure
1 was held back because of race, We had a
thange in top mansgement in 1962 or 1963
that developed a different viewpoint. The new
prezldent was looking for people who could
do ‘e job and race didn't matter.”

The results of the Executive Suite Study,
Clark sald, show that minority groups haven't
bven plven the opportunity to advance. "It
daeen’s surpise me," be added, “We are seeing
the results of years of diserimination.”

Talking about his son, Clark sald that be-
ceuse of his success at the bank his 15-year-
olc. son doesn’'t have the attitude that he
won't go o the top. “For the average black
kic," he added, “the statistics don't show
nny bright spots.”

In the expensive western suburb of Oak
Brook, where many of the major corpora-
tions are bullding offices, Frank C. Casillas, a
Mesican immigrant who couldn't speak Eng-
iish when his family moved to Gary, Indi-
aiis, 15 a vice president of the Bunker Ramo
Corporation—with ambitions to someday be-
come the president of a major firm.

He doesn’t believe hls ethnle background
worked against him and feels that his engl-
neering and computer programming and ana-
1yst skills and the successes he had with such
mnjor corporations s Standard Ol of Indi-
ana, thie Rand Corporatlon and General Elec-
tric prove that he earned his vice presidency,

The 47-year-old Casillas, whose mother
couldn’t speak English and whose father was
a railroad laborer, won & scholarship to Pur-
due University and became & citizen during
the Korean War, when he served as an Army
Corps of Engineers Officer.

Every one of his six children, he explains,
will go to college because that Is the atmos-
phere that has been established in his home.
Other young Latins, he fears, believe It is now
possible to get to the top and are not trying.
He feels the alternative is for young Latins
to become successful In thelr own businesses.

As vice chalrman of the executive com-
mittee of the President's Advisory Council
for Minority business and through his work
with the National Economic Dewvelopment
Corporation, Casillas works to help get mi-
nority members started in small businesees.

At the other end of the success picture ig
the hidden ethnlc with the Americanized
name,

Thirty-year-old Anthony Winfield Sum-
mers, whose Itallan great grandfather
changed the name from Summa upon coming
to this country, belleves that ethnicity is
amusing but useful at times,

“T am & very practical guy,” he explained,
"1 like to live well and make a good living, I
see no reason to consider myself Itallan, I
never use it except for effect. If I am dealing
with someone Italian like a clerk of court
or someé businessman and it is useful to me,
I tell them I am Itallan.”

As a lawyer with the Chicago, Milwaukee
Company, Bummers belleves that a name like
Summers is helpful in front of a jury who
can't guess what he Is. “It's better not stick-
ing out in front of a jury, It is the same as I
never wear a vest, a flashy ring or watch
when golng before a jury, Ilike an Innocuous
name for the same reason.”

SBummers reflects an attitude that most
ethnics oppose. They argue there should be
no reason to either exploit or hide a foreign
name,

The Executive Suite Study,, which prom-
ises to spread to other cities and to take in
other groups, Is expected to offer blacks and
other ethnic minorities a converging lssue
that will break the key economic barriers in
an ethnic power movement that respects dif~
ferences while recognizing mutual problems
and goals,

Exurerr 8
| From the Business and Soclety Review/
Innovation, Winter 1973-74}
WaITE ETH:Ics: HERe CoMES THE NEW
MINORITY
{By William A. Carmell, Jr.)

(Nore~Willlam Carmell is the Manager,
Equal Employment Opportunity Programs
for Union Carbide Corporation. He Is a form~
er stafl associate of the late Robert Kennedy
and is presently on the Advisory Committee
of the New York Center for Ethnic Affairs.)

Much hes been written in the last few
years regarding equal employment opportu-
nity es it pertalns to minority groups and
women, Federal statutes and regulations, par-
tieularly Title VII of the Civil Rights Act and
Revised Order No. 4 Issued by the Office of
Federal Contract Compliance, Department
of Labor, have done much to bring this is-
sue to the forefront in the corporate com-
munity by enabling the government to both
Intervene in and monitor employment ac-
tivities.

However, there 1s another side to this is-
sue which has been little understood and
gone relatively unnoticed while conscientious
efforts on behalf of minority groups and
women have been made. That is, equal em-
ployment epportunity (EEO) for ethnics has
remained until now largely quiescent. It is
unlikely that this will continue. Based on
past experience with minority groups and
women, 1t can be expected that during the
18708 this whole question will galn in fm-
portance as the result of pressure brought
to bear by ethnics themselves on both govern-
ment and business,

Some rumblings have already begun. The
Office of Federal Contract Compliance
(OFPCC) has lssued a new regulation effective
Pebruary 20, 1873 entitled “Guidelines on
Discrimination Because of Religion or Na-
tional Origin." (Part 60-50, Title 41, Code of
Federal Regulations.) These guldelines are
applicable to povernment contractors and
subcontractors and to contractors and sub-
contractors performing under federally as-
sisted construction contracts. As a practical
matter, most major corporations are affected,
since almost all de business in one form or
another with the federal government.

The guidelines cover “members of various
religious and ethnie groups, primarily but
not excluslvely of Eastern, Middie and
Southern European ancestry, such as Jews,
Catholics, ItaHans, Greeks, and Blavik
groups:" In this article, the term."ethnics"
refers to all of Lhese groups.

To analyze the potential impact of these
particular guidelines, it is important to study
them in terms of what is required and what
is not required. They do require that em-
ployers take afirmative action to insure that
applicants are employed and that existing
employees are treated without regard to re-
ligion or national origin, This afirmative ac-
tlon encompasses all aspects of the ploy
ment relationship Including upgrading, de-
motion, transfer, recruitment, layoff or ter-
mination, compensation, and selectlon for
training.

Further, employers must review thelr em-
ployment practices to determine whether
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members of varlous ethnic groups are re-
ceiving falr consideration for job opportuni-
ties. Special attention must be paid to ex-
ecutive and middie management jobs,
although all job levels are within the scope
ol the guidelines. Based upon the findings of
these employment practlce reviews, em-
ployers also required to undertake some posi-
tive sieps to remedy deficiencies. Finally, an
employer must allow for the religious ob-
servances and practices of an employee or
prospective employce unless the employer
can show that it is unable to ‘‘reasonably
accommodate” without “undue hardship in
the conduet of the employer's business."

Those smployers who do not comply with
these requirements could be precluded from
bidding on future government contracts and
could have their present government con-
tracts terminated or cancelled. This, then, Is
the first overt step by the federal govern
ment to potentially affect the profits of «
corporation which @lscriminates on the basls
of religion or national origin,

However, it {8 noteworthy that these guide-
lines omit certain features contained In
earlier EEO regulations. Unlike Revised
Order No. 4 covering minerity groups and
women, these guidelines do not require that
ethnics be mentioned in current affirmative
action plans, More importantly, they do not
require the establishment of goals and time-
tables to remedy any tunderutilization of
ethnics, The use of such goals with regard
to minority people and women is, of course.
a key requisite of Revised Order No. 4 and
it has been this goal system which has gotten
results.

There is then some confusion, On the one
hand, the federal government appears finally
to have recognized the problem of ethnics
in employment, but on the other, it ralses
some doubts mbout the seri with
which it intends to enforce Its guidelines. At
pr t, enfor it Is oecurring only within
the context of Individual complaints brought
before the courts or with the Equal Employ-
ment Opportunity Commission. Although 1t
is still early to make s definitive judgment,
the OFCC, through the various federal com-
pllance agencies, does not yet seem to be
placing any great emphasis on the guidelines
That situation, of course, can change.

It should be mentioned in passing that
enforcement of state and municipal statutes
banning discrimination on the basis of re
ligion or national origin slso appears to '»
negligible outside the context of individusai
complaints, Nonetheless, the New York State
Division of Human Rights has privately and
informally expressed some greater interest
in the problem of the ethnic and sgqual em-
ployment opportunity, As of this writing
however, nothing formal has yet crystallized.

AN ETHNIC REVOLT?

While the mere publication of these new
guidelines has begun to stir some interest
inside the corporations, this has been and
will likely continue to be a slow process for
several reasons.

First, corporate managements generally do
not perceive that there is a problem. In fact
they seem to feel that ethnics clearly have
been given job opportunities in this country
and that their overall success s evidence of
America's greatness and the fulfillment of her
promise.

Unfortunately, some corporate urban af-
fairs and EEO officers are themselves either
obllvious to the problems of ethnics or hos-
tile to the ildea of Including these groups as
part of their jJob responsibility. While this Is
understandable in some cases, it retards the
opening up of EED to ethnics, since it de
prives ethnies of a spokesman who can sen-
sitlze management to their plight.

Alsp, it is ironlc because the success of
“traditional” EEO programs on behalf of mi-
norities and women depends in part on the
cooperation of ethnics already in the work
force. In many instances, these ethnics are
able to advance or hinder this traditional ERO
effort, The chances of their supporting it will
obvipusly Increase if they feel their own needs
ars being simultaneously recognized, Thus,
these two separate but related EFEO eflorts
become Intertwined. Success on behalf of
minorities and women will be greater and
will occur more quickly where ethnlcs are
also afforded an equal opportunity.

Having said this, the issue then becomes
deciding what the emerging ethnic wants
I am Hmiting this article to a strietly busi-
ness context. While not presuming to be a
spokesman for ethnic people, my conversa-
tions with ethnlc leaders over the last two
years have glven me a good Idea of their
position.

When they immigrated Into the United
States, many ethnics did not understand
the language, customs, laws, or mores of
thelr new country. Frequently, there was no
one to help them, While they generally were
able to find jobs, and through hard work
could earn a respectable livelihood, they did
not easily rise above the lower echelons of
corporate management. Of those who did,
many changed their names and/or life
styles in order to accomplish this objective.

Generally, most ethnics accepted this
situation, and having heard of or experi-
enced worse situations In the “old country,”
were initially quite satisfied with their lot
The recent social “revoluiion” initiated by




minority groups and subsequently joined by
women began to change this acceptance,
This revolution created and then accelerated
n emerging awareness in the ethnic com-
munities of their own plight and thelr own
need to develop an ldentity and to gain ac-
ceptance from other Americans on that
basis,

* With regard to business, ethnics are be-
ginning to raise two major issues. First, the
corporate world must recognize that ethnics
too have experienced some difficult prob-
lems It ndjusting to life nnd business in the
United States. Becond, ethnics too have suf-
fered diserimination, though perhaps In
more subtle and milder ways than minori-
tles and women, and this must be rectified.

If no actlon Is forthcoming, ethnics will
continue to believe that their past and
present difficulties have been totally ne-
glected while the problems of pthers have at
least begun to be addressed. This resent-
ment and frustration can well lead to the
same kinds of confrontations that minori-
ties and women have sometimes felt com-
pelled to Initiate in order to gain equal em-
ployment opportunity,

Because of the new OFCC guldelines, be-
cause discrimination on the basis of religion
and pational origin may produce the kind of
frusiration which will result in confronta-
tion, and because ethnic support is Impor-
tant for implementing a positive EEO pro-
gram for minorities and women (something
which is a “now'" problem for companies),
the business community’is well advised to
take some EEO action soon on behalf of
ethrles.

LEARNING FROM PAST MISTAKES

There are a number of actions which cor-
porations can undertake to amellorate the
frustrations of ethnics and help insure that
they receive an equal opportunity in both
employment and upward mobility,

First, corporations should identify and de-
velop contacts with national ethnic leaders.
In this way, a dialogue can begin which can
hopefully lead to a better understanding be-
tween these two groups. It is important, of
course, for corporations to learn firsthand of
the everyday difficulties which still afflict
ethnle communities. However, 1t {8 equally
important that the ethnle communities un-
derstand some of the very real problems
confronting the business communlty which
affect its ability to act. Without this kind of
understanding, unrealistic expectations can
develop in terms of what business can ac-
complish and how gulckly. This has been &
pervasive problem where minorities and
women have been Involved.

I hasten to add that the identification of
responsible national ethnic leadership is not
a simple task. The ethnie movement is Just
becoming organized and is less developed
than that of most minority groups and wom-
en’s organizations,

The next step is the ldentification and
development of contacts with local ethnic
leaders in communities where the corpora-
tion has a business facility and where there
are significant numbers of ethnics, In some
cases national ethnic leadership may pro-
vide guidance in this regard. However, be-
cause the ethnic movement 15 in an early
stage, this may not be satisfactory, In that
case, comnunity leaders, local clergymen, or
ethnic empioyees themselves may identify
those with whom to begin a dialogue. It is
best to contact both national and local
leadership whenever possible and to work on
both levels, Nations! ethnic leadership will
be helpful in providing an overall view, while
local ethnic leadership will have a better
understanding of specific problems, aspira-
tions, and frustrations of particular local
ethnic communitles, all of which might vary
according to geography.

In order to facllitate equal employment
opportunity for ethnics, corporations should
develop and Implement a formal program
almed at ralsing mensgement awareness of
the problems and frustrations existing in
ethnle communities generally. This approach
has been successful for OEO programs design-
ed to ald minorities and women, Minorities
and wvomen, however, have often drawn at-
tention to their problems through demon-
strations and stmilar tactics—ethnies have
not. Thus, the need to heighten management
awaronrss, in terms of ethnie problems,

"makes 0 [ormal aWAreness program even more
vital,

The budget for furthering egqual employ-
ment spportunity for minorities and women
must at least remain constant, if not he in-
crepsed, at the same time that funding for
ethnic programs occurs, The ethnic EEO
program must be financed separately and not
il the expense of other EEO programs. Cor-
T management must not inadvertently
caczo a confrontation between thess groups
over avallable corporate funds. In most in-
stances, the discrimination problems of
minorities and women have been greater
than those of ethnics. This must be taken
into aceount when corporations allocate
funds to the varlous EEO programs.

A thorough analysis should be made of
both the workforce of each corporate plant
and the surrounding area in terms of ethnic
mix. This s necessary to determine whether
8 reasonable proportion of the plant work-
force 15 in fact made up of ethnics. Purther,

such an analysis should be made at all job
levels. If there is a disproportionately small
number of ethnics at middle- and upper-
management levels, the company should
identify those who are either presently pro-
motable or who have the potential for
promotion when openings do occur. Those
who have the potential for promotion should
be counselled and trained accordingly.

This presents the business community with
a difficult problem: No records are kept about
the ethnicity of an employee. Frequently,
names have been changed, and direct inquiry
to an employee about his or her ethnic back-
ground might be misunderstood and result in
serlous employee relations problems, Still, the
use of names as Indicators is the only prac-
tical, I Incomplete, way to identify ethnics.
As ethnics themselves gee the advantages of
an accurate survey, It 1s conceivable that they
may make such Information available them-
selves,

Special in-house training programs for
English, especially business English, should
be developed and Introduced in plants lo-
cated in heavily ethnic communities. This
may help some of those already employed
whose job progress has been limited by their
inability to read or communicate eifectively
as well as potential employees.

Finally, the corporation should eclearly
communicate 1ts EEO goals to all employees.
It should be emphasized that the EEO effort
on behall of ethnics is not going to be at
the expense of EEO programs for minoritles
and women, Corporate prioritles should be
indicated, and the serious problem of dis-
crimination agalnst minoritles and women
reacknowledged. The eithnic EEQ program
should be characterized as an edition, not a
change in direction, to the overall corporatle
EEOQ effort.

ExHIBIT 4

CUEANJ—CenTER FOR URnan ETHNIC AFFAIRS
OF NEW JERSEY
NWECC—NorTH Ward EDUCATIONAL AND
CULTURAL CENTER, INC.

Did you hear the latest joke about the

ethnic worker who was denled a job?

The Government did . .. and it's not
laughing.

Federal guldelines for equal employment
opportunity now apply to white ethnics:
Itallans, Poles, Greeks, Slavic groups.

Discrimination agalnst white ethnic mi-
norities in recruftment, hiring, training, and
promotion I5 no laughing matter; its Illegal.
To ecomply with EEO affirmative action
guldelines, ann employer must:

Analyze the ethnic composition of em-
ployee groups in all areas and at all levels
of the company to determine the degree of
white ethnic underutilization;

Design and implement specific and regult-
oriented goals, timetables, and affirmative
action commitments to remedy any iden=
tifiable deficiencies in the company’s equal
employment opportunity objectives;

Communicate and make avallable to all
employees and applicants the company's
written affinnative action program; and

Comply in good falth with affirmative ac-
tion requirements by applying every effort
to recrult, hire, train, and promote qualified
white ethnic and other minority group mem-
bers.

[From the Federal Register, Jan. 19, 1973
1.5, DEPARTMENT OF LABOR, OFFICE OF FEDERAL

CONTRACT COMPLIANCE, WASHINGTON, D.C.

(CrAPTER 60, OFFICE OF FEDERAL CONTRACT

CoMPLIANCE, Equarn EMPLOYMENT OPPOR-

TUNITY, DEPARTMENT OF LAHOR)

PART 60-50—GUIDELINES ON DISCRIMINATION
BECAUSE OF RELIGION OR NATIONAL ORIGIN
On December 29, 1071, notice of proposed

rule making was published in the FEpERAL
REcIsTER (36 FR 25165) with regard to
amending Chapter 60 of Title 41 of the Code
of Federal Regulations by adding a new Part
60-30, establishing guldelines and interpre-
tations of the Office of Federal Contract
Compliance as to the requirements of Ex-
ecutive Order 11248, as amended, for pro-
moting and insuring equal employment op-
portunity for members of varfous religious
and ethnic groups who continue to en-
counter employment diserimination because
of their religlon and/or national origin. In-
teresied persons were given 30 days in which
to submit written comments regarding the
proposal.

After consideration of all comments re-
ceived, Chapter 60 of Title 41 of the Code of
Federal Regulations ls amended by adding
A new Part 60-50, set forth below. The final
version of the Office of Federal Contract
Compliance's guidelines regarding religious
and national origin disecrimination is now
issued as 41 OFR Part 60-50, rather than as
41 CFR Part 60-30, as formerly proposed,
since the latter part has been reserved for
other regulations,

Sec.
680-50.1 Purpose and scope.
60-50.2 Equal employment policy.
60-50.3 Accommodations to religious ob-
servance and practice,
60-504 Enforcement,
§0-50.5 Nondiscrimination,
AvuTHORITY: Sec. 201, E.O. 11246, 30 FR
12319, and E.O. 11375 32 FR 14303.

pe

£ 80-50.1 Purpose and:scope.

(a) The purpose of the provisions in this
part is to set forth the interpretations and
guldelines of the Office of Federal Contract
Compliance regarding the implementation of
Executive Order 11246, as amended, for pro-
moting and Insuring egual employment op-
portunities for all persons employed or seek-
ing employment with Government contrac-
tors and subcontractors or with contractors
and  subcontractors performing  under
federally assisted construcilon econtracts,
without regard to religion or natiunal orlgin,

(b) Members of various religious and eth-
nic groups, primarily but not exclusively of
Eastern, Middle, and Southern Europeasn an-
cestry, such as Jews, Catholics, Italians,
Greeks, and Slavie groups, continue to be
excluded from executive, middie-manage-
ment, and other job levels because of dis-
erimination based upon their religion and, or
natlonal origin. These guldeiines are in-
tended to remedy such unfair treatment.

(e) These guldelines are also intended to
clarify the obligations of employers with re-
spect to accommodating to the religious ob-
servances and practices of employees and
prospective employees.

(d) The employment problems of blacks,
Spanish-surnaned Americans, orientals, and
American Indians are treated under Part 60-2
of this chapter and under other regulations
and procedures Implementing the require-
ments of Executive Order 11246, as amended.
Accordingly, the remedial provisions of § 60—
50.2(b) shall not be applicable to the em-
ployment problems of these groups.

§60-50.2 Equal employment policy.

(a) General requirements. Under the equal
opportunity clause contained in section 202
of Executive Order 11246 a5 amended, em-

ployers are prohibited from diseriminating
against employees or applicants for employ=
ment because of religion or national origin,
and must take affirmative actlon to insure
that applicants are employed, and that em-
ployees are treated during employment, with-
out regard to their religion or national origin.
Such actlon Includes, but is not limited to
the following: Employment, upgrading, de-
motion, or transfer; recruitment or recruit-
ment advertising; layoff or termination;
rates of pay or other forms of compensation;”
and selection for training, including appren-
ticeship.

(b} Outreach and positive recruilment.
Employers shall review their employment
practices to determine whether members of
the varlous religlous and/or ethnle groups are
receiving fair consideration for job opportu-
nities. Special attention shall be directed to-
ward executive and middle-management lev-
els, where employment problems relating to
religion and national origin are most likely
to oceur. Based upon the findings of such re-
views, employers shall undertake appropriate
outreach and positive recrultment activities,
such as those llsted below, in order to rem-
edy existing deficiencies. It 1s not contem-
plated that employers necessarily will under-
take all of the listed activities. The scope of
the employer's efforts shall depend upon all
the eircumstances, Including the nature and
extent of the employer's deficiencies and the
employer's size and resources.

(1) Internal communication of the em-
ployer's obligation to provide equal employ-
ment opportunity without regard to religion
or national origin in such & manner as to fos-
ter understanding, acceptance, and support
among the employer's executive, manage-
ment, supervisory, and all other employees
and to encourage such persons to take the
necessary action to aid the employer in meet-
ing this obligation.

(2) Development of reasonable Internal
procedures to insure that the employer's ob-
ligation to provide equal employement op-
portunity without regard to religion or na-
tional origin is being fully implemented.

(3) Periodically informing all employees of
the employer's commitment to equal employ-
ment opportunity for all persons, without re-
gard to religion or national origin.

(4) Enlisting the assistance and support of
all recruitment sources (Including employ-
ment agencies, college placement directors,
and business associates) for the employer's
commitment to provide equal employment
opportunity without regard to religion or na-
tional origin.

(6) Reviewing employment records to de-
termine the availability of promotable and
transferable members of valrous religious and
ethnic groups.

(6) Establishment of meaningful contacts
with religious and ethnic organizations and
leaders for such purposes as advice, educa-
tion, technical assistance, and referral of po-
tential employees.

(7) Engaging in significant recruitment ac-
tivities at educational institutions with sub-
stantial enrollments of students from varlous
religlous and ethnic groups,

(8) Use of the religlous and ethnic media
:grs institutional and employment advertis-
§ 60-60.3 Accommodations to religious ob-

servance and practice.

An employer must accommodaie to the
rellglous observances and practices of an em-
ployee or prospective employee unless the
employer demonstrates that It Is unable to



reasonably accommodate to an employee’s or
prospective employee's religlous observance
or practice without undue hardship on the
conduct of the employer’s business, As part
of_this obligation, an employer must make

reasonable accommodations to the religlous
observances and practices of an employee or
prospective employee who regularly observes
Friday evening and Saturday, or some other
day of the week, as his Sabbath and/or who
observes certain religious holidays during the
year and who s conscientiously opposed to
performing work or engaging in similar ac-
tivity on such days, when such accommoda-
tions can be made without undue hardship
on the conduct of the employer's business.
In determining the extent of an employer's
obligations under this section, at least the
following factors shall be considered: (&)
Business necessity, (b) financial costs and
expenses, and (¢) resulting personnel prob-
lems,

§ 60-50.4 Enforcement.

The provisions of this part are subject to
the general enforcement, compliance review,
and complaint procedures set forth in Sub-
part B of Part 60-1 of this chapter.

§ 60-50.5 Nondiscrimination.

The provisions of this part are not intend-
ed and shall not be used to discriminate
against any qualified employee or applicant
for employment because of race, color, re-
ligion, sex, or national origin.

Effective date. This part shall become ef-
fective on February 20, 1973.

Signed at Washington, D.C., this 17th day
of January 1973.

J. D, HoocsonN,
Secretary of Labor.
R. J. GRUNEWALD,
Assistant Secretary
jor Employment Standards.
PraILIe J. Davis,
Acting Director, Office of
Federal Contract Compliance.
[FR Doc, 73-1288 Filed 1-18-73; 8:45 am|]
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By Mr. MONDALE
(for himself
and Mr. Hart):

S. 3512. A bill to amend the Federal
Unemployment Tax Act so as to require
States to extend to not more than 39
weeks the period for which an individual
may receive regular unemployment com-
pensation, to provide for Federal fi-
nancing of one-half of the costs attri-
butable to the extension of benefits so
required, to provide minimum standards
with respect to eligibility for such com-
pensation, and to limit the use of waiting
periods for the receipt of such compensa-
tion; and otherwise to extend and im-
prove the Federal-State unemployment
insurance system. Referred to the Com-
mittee on Finance.

Mr. MONDALE. Mr. Praident. I am
today introducing legislation which pro-
vides for basic and comprehensive re-
form of the Federal-State unemploy-
ment insurance system. This legislation.
is cosponsored by the distinguished Sen-
ator from Michigan (Mr. HarT). Specif-
ieally, this legislation makes six changes
in present law.

PFirst, the bill embodies a uniform,
Federal standard providing for a maxi-
mum duration of unemployment com-
pensation benefits of 39 weeks. The addi-
tional 13 weeks—weeks 27-39—which
will be added to the 26 weeks now pro-
vided by most States, are financed
through Federal-State cost sharing. The
“trigger” for extended benefits is elimin-
ated for weeks 27-39.

Second, the bill would enact Federal
standards for eligibility for unemploy-
ment insurance benefits. A State may
not require an employee to have in his
base period for eligibility more than 20
weeks work for 39 weeks of unemploy-
ment insurance benefits.

Third, the bill embodies Federal stand-
ards for amounts of compensation. The
weekly benefit amount of any eligible
individual for a week of total unemploy-
ment must be an amount equal to a 6624
percent of usch. individual's average
weekly wage or an amount equal to the
maximum weekly benefit payable under
State law, whichever is lesser. The State
maximum weekly benefit amount must
be no less than 100 percent of the state-
wide average weekly wage.

Fourth, the bill extends coverage to
new categories of workers. Coverage is
extended to agricultural workers, domes-
tics, and State and local government
employees.

Fifth, the waiting period, a noncom-
pensable period of unemployment in
which the worker must have been other-
wise eligible for benefits, may be no
longer than 1 week. If an eligible individ-
ual has received compensation for 3
or more weeks in his benefit year, com-
pensation will be retroactively paid to
such individual for the waiting period.

Sixth, the bill establishes a Special Ad-
visory Commission on Unemployment
Compensation,

Unemployment insurance is a Federal-
State system, designed to provide tempo-
rary wage-loss compensation to workers
as protection against the economic haz-
ards of unemployment. Funds accumu-
lated from taxes on wages during periods
of employment permit payments of bene-

Senate

fits to covered workers during periods
of unemployment. At the same time as
the unemployed worker is assisted finan-
cially while he is looking for work, the
benefit payments help maintain pur-
chasing power throughout the economy
and cushion the shock of unemployment
on the economy. In addition to helping
the worker, the program is designed to
help the entire economy by maintaining
spendable income. By maintaining pur-
chasing power, it acts as a stabilizing
force in the economy, helping to prevent
an economic downturn from gathering
momentum and forcing further declines
in consumer purchasing power. The
benefits are countercyclical in effect and
help to prevent unemployment from
spreading and lasting a longer period.

As President Nixon noted in his ad-
dress to Congress on April 12, 1973:

A properly designed system of unemploy-
ment insurance should serve the dual pur-
pose—of both helping to tide individual
workers filnancially over the periods when
they are without a job, and of stabilizing
the economy as & whole by helping to make
up for wage losses which would otherwise
cut consumer purchasing power and acceler-
ate business downturns,

Unfortunately, our present system,
under which benefits were first payable
in 1939, does not meet the criteria for
an adequate design. The system has not
kept pace with the dynamics of our
economy and the growth in wage level.
Too many people are still excluded from
coverage. Of those who are covered, too
many exhaust their right to benefits be-
fore they are able to find employment.
Even when they are receiving benefifs,
too many workers receive benefit
amounts which are inadequate when
compared with rising wages.

Our unemployment compensation sys-
tem came into effect as a result of con-
gressional action in 1935, Just as Con-
gress had a responsibility to develop a
program and see that it was enacted into
law, so too it has a responsibility for see-
ing that the program is modified to in-
sure that its basic objectives continue to
be met.

Considerable attention has recently
been focused on the unemployment in-
surance system because of massive job
losses due to the energy crisis. The Sec-
retary of Labor recently estimated that
more than one-half million jobs have
been lost, directly or indirectly, as a re-
sult of energy shortages. This energy-
crisis unemployment has lead to con-
gressional efforts to provide for emer-
gency unemployment benefits for work-
ers who have lost their jobs as & result
of this crisis. Also, general unemploy-
ment levels have already reached 5.2 per-
cent this year, and, despite slight de-
creases in the overall level in the past 2
months, estimates of overall unemploy-
ment as high as 6 percent are still being
made.

While I continue to support congres-
sional efforts to deal with crisis unem-
ployment, I believe that now is the time
to take a long, hard look at the overall
unemployment compensation system in
this country. Comprehensive reform has
long been needed, and now is the time to
act.

DURATION

Maximum weeks of benefits vary from
State to State. Most frequently, the max-
imum duration is 26 weeks. Only eight of
the States entitle all claimants to the
maximum; the rest vary the maximum
duration with the amount of past earn-
ings or employment. In 1969, these vary-
ing provisions resulted in 52 percent of
all claimants exhausting benefits before
receipt of 26 weeks of unemployment
compensation. In 24 States, over 60 per-
cent of all exhaustees had drawn benefits
for less than 26 weeks. The average dura-
tion of benefits in some States is a mere
19 or 20 weeks, and, in other States, it
is consistently 26 weeks or more. Experi-
ence under the temporary unemploy-
ment compensation programs of 1958 and
1961 and the Federal-State Extended
Unemployment Compensation Act of
1970 (Public Law 91-373) indicate the
need for a uniform standard for dura-
tion.

Our current unemployment insurance
system provides a mechanism for paying
benefits for up to 39 weeks. But the ad-
ditional 13 weeks, above the basic 26-
week period provided by most States, is
contingent upon levels of unemployment
throughout the entire State or the en-
tire Nation. There is, however, no reason
why an individual who is unable to find
a job, or for whom an unemployment
service is unable to find a job, should be
penalized because most people around
is not activated.

The Federal-State extended benefit
program, established by Public Law 91-
373, is designed to pay .extended bene-
fits to workers during periods of high
unemployment. The program is financed
equally from Federal and State funds
and may become operative either in ap
individual State or in the entire coun-
try as the result of Btate or National “on"
indicators. Unfortunately, the extended
benefits program has proven a failure.
The complicated separate National and
Btate trigger mechanisms have denied
extended benefits to hundreds of thou-
sands of the long-term jobless. Under
the triggers, the nationa) extended bene-
fits were shut off at the height of a reces-
sionary period. Many of the State pro-
grams have triggered “off” with unem-
ployment levels as high as 8, 10, or 12
percent in major labor market areas.

The triggers are also disc
The iriggers rule out of the extended
benefits program those areas which may
experience high levels of unemployment
but which are not included in States
which have a level of unemployment high
enough to satisfy the “on” trigger. S8im-
ilarly, individuals may have lost their
jobs but do not receive extended benefits
because they do not happen to live in an
area where the aggregate level of un-
employment has reached the specified
level. And the 120 percent requirement,
which requires not only the existence of
an “on” trigger but also that unemploy-
ment be 20 perceht greater than the cor-
responding period in the two prior years,
has prevented the successful operation
of the extended benefits program. Re-
cently the Department of Lab~r revealed
that 17 States had an insured rate of



unemployment in excess of 4 percent but
could not pay extended benefits because
they did not meet the dual trigger re-
quirement of 4.0 percent insured unem-
ployment and 20 percent greater umem-
ployment than the corresponding period
in the two prior years.

My bill would provide for a uniform,
national maximum duration of 39 weeks.
Triggers would be eliminated. And the
duration of unemployment compensa-
tion payments would be uniform.

It must be remembered that req
a uniform, maximum duration of 39
weeks does not mean that all employed
workers will draw benefits for 39 weeks. If
a suitable job is available after 3 weeks,
the worker must accept it, or, under all
State laws, he will be disqualified from
receiving benefits. What it does mean is
that, if the labor market does not pro-
vide a job for the individual during the
39 week period, he will not be required
to shoulder the entire, difficult burden
of unemployment. Our unemployment
compensation system will provide him
with benefits for at least the required
39 week period. In addition, of course,
all qualifying requirements must be met.

ELIGILIBILITY

There are no Federal standards for
qualifying requirements for benefits.
Under all State unemployment insurance
laws, a worker’s benefit rights depend on
his experience in covered employment in
a past period of time, called the “base
period”. The period during which the
weekly rate and the duration of the
bhenefits determined for a given worker
apply to him is called his “benefit year.”
The qualifying wage or employment pro-
visions attempt to measure the worker’s
attachment to the labor force. To qualify
for benefits as an insured worker, a
claimant must have earned a specified
amount of wages or must have worked a
certain number of weeks or calendar
guarters in covered employment within
the base period, or must have met some
combination of wage and employment
requirements.

Under the present State laws, the
amount of work needed to qualify for
benefits, like the duration of benefits,
vary widely. In an attempt to make such
requirements uniform, my bill provides
that, as a qualifying requirement, the
states may not reguire more than 20
weeks of employment, or the equivalent,
as a prerequisite to the receipt of the
maximum duration of benefits.

In some States, too long a period is re-
quired before a worker can qualify for
benefits, Although this hill accepts the
requirement that a worker must have
demonstrated a past attachment to the
labor force in order to be eligible for
benefits, it precludes overly stringent
qualifying requirements.

BENEFIT AMOUNT

Under all State laws, a weekly bene-
fit amount—the amount payable for a
week of total unemployment—varies
with the worker's past wages within
certain minimum and maximum limits.
The period of past wages used, and the
formulas for computing benefits from
these past wages, vary greatly among the
States. Although many States have stat-
utory provisions which provide that
the worker will receive 50 percent of
his average weekly wage, this provision
is qualified by a maximum level of bene-
fits which is often set so low that it ef-
fectively undercuts the 50-percent guar-
antee. In fact, more than two-fifths of
all workers now covered by the unem-
ployment insurance system, find their
benefits limited by State ceilings at a
level below the half-pay ostensibly
guaranteed them.

President Nixon, in July 1969, recog-
nized this problem when in a message
to Congress, he said:

Up to now, the responsibllity for deter-
mining benefit amounts has been the re-
sponsiblility of the States. There are ad-
vantages In States having that freedom.
However, the overriding consideration 1s
that the objective of adequate benefita be
achleved. I call upon the States to act within
the next two years to meet this goal, thereby
averting the need for Federal action,

Unfortunately, State efforts to guaran-
tee adequate benefit levels were not
readily forthcoming. Thus, in his mes-
sage to Congress in April 1973, the Pres-
ident recognized the need for Federal
action. 4,

The purpose of the benefit amount
requirement is to assure that the unem-
ployment insurance system provides
adequate benefits to the worker and
provides the Nation with reasonably
full protection against reduction in con-
sumer purchasing power resulting from
wage losses attributable to unemploy-
ment. Accordingly, this legislation would
amend the Federal Unemployment Tax
Act by adding a provision requiring that
every eligible insured worker, when un-
employed, must be paid a benefit equal
to at least 6624 percent of his average
weekly wage up to a State maximum
which shall be at least 100 percent of
the average weekly wage of covered
workers in the State.

Here, too, it must be understood that
requiring a State to provide a maximum
dollar benefit amount equal to the aver-
age wage in covered employment in that
State only means that more workers will
not be cut off by the maximum benefit
amount. It does not mean that any
worker will receive either 100 percent
of the average wage in the State or even
100 percent of his own wage when he
is unemployed. My bill would merely as-
sure most workers two-thirds of his
wage. He would still lose one-third of
his wage during perlods of unemploy-
ment.

COVERAGE

Many unemployed persons are not
eligible for unemployment compensa-
tion. In March 1974, about 40 percent,
or 2 million, of the unemployed were not
covered by the unemployment insur-
ance system or were not eligible for
benefits under its provisions. Fre-
quently, the workers who are not cov-
ered are the poorest and the most needy
workers in the country. This bill would
extend coverage to three broad catego-
ries of workers: Agricultural workers,
domestics, and employees of State and
local governments, The 1973 manpower
report of the President revealed that
more than 1.3 million workers are em=
ployed as farm laborers or foremen; 1.4
million workers are employed as private
household workers; and more than 10.6
million workers are employed by State
and local governments.

State laws generally exclude agricul-
tural labor from coverage. Farmwork-
ers were excluded from the definition
of employment in the original 1935 law
on the grounds that it was not adminis-
tratively feasible to apply the statutory
scheme to them. The extension to agri-
cultural enterprises of income and social
security taxes, and the extension to
farmworkers of income tax withhold-
ing, have removed lack of administra-
tive feasibility as an objection to elimi-
nating the original exclusion.

This bill would apply the Federal un-
employment tax and the unemployment
compensation system to farm employ-
ers who, during the current or preced-
ing calendar year, employed four or more
workers in each of 20 weeks or paid
$5,000 in wages in a calendar quarter.

For a large number of businesses en-
gaged in agriculture, the proposed ex-
tension of coverage will not be their
first experience with unemployment in-
surance. Many of these firms are al-
ready covered under the Federal Unem-
ployment Tax Act and under State laws
because of their substantial nonfarm
employment.

In his April 1873 message to Congress,
President Nixon noted:

I consider it of urgent importance that we

act at once to extend unemplo nt insur-
Ance coverage to as many agricultural em-

ployees as can feasibly be accommodated in
the system.

Almost all State unemployment insur-.

ance laws exclude those who perform
domestic service from coverage. This
legislation would cover those who per-
form domestic service for an employer
who paid $225 in any calendar quarter
for domestic service.

Although the Federal act requires that
certain service for State hospitals and
State institutions of higher learning be
covered under State law, it continues to
exclude from State coverage service per-
formed for State and local governments
or their instrumentalities. Most States
provide some form of coverage for State
and local workers. About one half of the
States provide mandatory coverage for
all State employees and permit election

ol coverage by municipalities or other
local government units. This legislation
would, with certain exclusions, mandate
coverage of State and local government
employees.

There is no reason why a worker who
meets all other tests should be denied
benefits because he happens to be a farm
worker, a domestic worker, or an em-
ployee of a State or local government.
These workers face the same insecurities
as other workers. Their children are just
as hungry as other children when their
parents are unemployed. We now have
the administrative know-how, the lack of
which was long used as a basis for ex-
cluding these workers, to include such
workers in our unemployment insurance
system.

MISCELLANEQUS

The waiting period is a noncompensa-
ble period of unemployment in which the
worker would have otherwise been eligi-
ble for benefits. Most States require a
waiting period of total unemployment
before the benefits are payal’z. This
legislation would permit a waiting period
of no longer thin 1 week. If an eligible
individual has received compensation for
3 or more weeks in a benefit year, com-
pensation will be retroactively paid to
such individual for the waiting period.

The rationale that the imposition of a
waiting period permits administrative
time to process and verify claims is ques-
tionable in light of modern procedures.
If a waiting period is, in fact, necessary,
such a waiting period is still permitted.
However, because the first week of un-
employment is as deserving of unem-
ployment compensation benefits as any
other week of unemployment, the period
will be covered by benefits after the un-
employed worker reaches his fourth
week of unemployment. The retroactive
payment for the waiting period will be
particularly useful at this point, since
many obligations will be coming due.

Finally, the legislation provides for
the appointment of a Special Advisory
Commission on Unemployment Compen-
sation for the purpose of reviewing the
Federal-State program of unemploy-
ment compensation and making recom-
mendations for the improvement of the
system. The Commission is to consider,
among other things, the changes made
by this legislation and make recommen-
dations with respect to the relationship
between unemployment compensation
and other insurance programs. The
Commission is to be appointed by the
Becretary of Labor. It will consist of 12
persons who will be representatives of
employers and employees in equal num-
bers, representatives of State and Fed-
eral agencies concerned with the admin-
istration of the unemplovment compen-
sation program, other psrsons with spe-
cial knowledge, experience or qualifica-
tlons with respect to such programs,
and members of the public.

While this legislation does much to
modernize our present unemployment in-
surance system, it is only a first step
toward a comprehensive system which
will provide every American who wants
to work with employment and truly pro-
tect every American working man end
woman who is unemployed through no
fault of their own. Such a system might
not deny benefits after 39 weeks, if the
individual’s unemployment is still not
his own fault. It is interesting to note
that Congress, in providing security for
the railroad worker who becomes unem-
ployed because of mergers or technologi-
cal change, provided for benefits without
limit. Similarly, there may be no good
reason why an unemployment compensa~
tion system should not provide benefits
to individuals who want to work even
though they are unable to get the initial
job which is now required as a pre-
requisite to the receipt of benefits.

What America needs above all is a
system which will provide jobs for all
people who want to work and give them
economic security during periods when
o!lu' syst.etm ,Ip‘omves um]ii:;}f to provide em-
ployment. accomp this, a re-
hensive system is needed which m
vide incentives to private indus' v to
provide jobs, expand programs for 1 :blic
service employment so that much of our
needed public works can be accomplished,
provide job training in needed job skills,
and provide income maintenancs based
upon unemployment compensation when
work is unavailable.



1

MINNESOTA HISTORICAL SOCIETY

Copyright in the Walter F. Mondale Papers belongs to the
Minnesota Historical Society and its content may not be
copied without the copyright holder’s express written
permission. Users may print, download, link to, or email
content, however, for individual use.

To request permission for commercial or educational use,
please contact the Minnesota Historical Society.

14 www.mnhs.org



	00697-00242-5.pdf
	00697-00242-5.pdf
	Pages from 00697-00242-6.pdf

	Copyright01.pdf



