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she will come back and make the round trip. Now, if that car start-
ing from the East loaded with locomotives—these locomotives are not
set up and hauled on the track; they are knocked down and packed in
cars—goes to Puget Sound and comes back with a load, we have to
take the total revenue it gets for the entire distance, you see. We
know that we do not send 1t out there to throw it into the séa; we are
going to bring it back: and you have to figure the entire load. And
1f we did not know before we started with that cargo of locomotives
that we had a carload of lumber there to bring back as soon as the
car was ready for it we could not make the rate we did.

Senator Foraxer. No; so I understand. In .other words, condi-
tions have everything to do with the fixing of a rate?

Mr. Hirr. Everything to do with the fixing of a rate.

Senator Foraxer. Did they in that-case?

Mr. Hrrr. Yes, sir.

Senator Foraker. I understood you to say that rates in this coun-
try, generally speaking, are not high, but low?

Mr. Hrr. Very. |

Senator Foraxer. There may be exceptions, I suppose, to that rule?

Mr. Hirr. The average rate is so much lower than it is anywhere
else that it is a wonder how itis done, paying the rates that we do.
Relatively, railroad transportation is the lowest thing that is fur-
nished in the United States,

Senator Foraxer. Lower than any other commodity ?

Mr. Hon. Lower than any other commodity; yes, sir.

Senator Foraxer. As to terminal charges, I understood you to say
that that is another way of exacting discriminations, or whatever
you may see fit to call it?

Mr. Hizr. They ought to be all eliminated.

Senator Foraxer. Yes. The.Cullom law, as originally passed,
contained a provision in the first section about the puglication of the
schedules; and one requirement-as to those schedules was that they
should state separately the terminal charges and all rules, regula-
tions, ete. So that on every schedule that is approved by the Inter-
state Commerce Cominission and published, I suppose, all of these
terminal charges are set forth?

Mr. Hirx. I neversaw a schedule where they were set forth at all.

Senator ForaxER.. You never did?

Mr. Hrr. Noj sir

Senator Foraxmr. That has been in the law ever since the day it
was passed. '

Mr. Hin. But'the law itself has been admirable, and the present
law covers the ground with the most rigid care in every possible
condition. -

Senator Foraxer. Yes.

Mr. Hizn. But it is'ene thing to have the law on the statute books
and another to have it enforced.

Senator Foraxer. Well, terminal charges are thus recognized in
this original statute? !

Mr. Hivr. Yes.

Senator Foraxer. And a way is provided for publishing them so
that everybody may know whether they are fair or otherwise?

Mr. Hice. If there is a terminal charge; but, as a rule, the rate
includes the terminal charge.
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Senator Foraxer. I understand; but they say that the terminal
charge shall be stated separately in the schedules—that is the lan-
guage of the law—in the classification of freight.

Mr. Hin. Yes, sir.  Now, Senator, I am glad you mentioned the
classification, because there is a great deal of clamor for what is called
a uniform classification; and it would be the most unfair and
iniquitous thing that could be put in effect, for this reason: A cotton
planter in the South does not care two straws in what classification
you put cattle coming from the ranches or cattle coming from the
feeding yards to the slaughterhouse. He caves for his cotton. Take
the case of a lumberman, up in our locality: He is interested in a
low rate for his lumber, anc{) whether it goes in-fourth class or fifth
class or sixth class or class A, B,:C,-or D cuts no figure with him.
It is the rate that you make on his lumber that affects him.

Take a farmer in Minnesota or in North Dakota: He is interested
in a low rate on his wheat. He does not-care what the classification
is. He wants a low rate. If conditions were equal throughout
the country, then you might malke equal conditions in the classifica-
tion; but the natural conditions vary, and the classification that
would be fair in one section would be manifestly unfair in another.
My contention always is that the low rate onght to be made to favor
the natural products of the particular section that you are serving.
If you get into a section of country where there is coal, for instance,
develop your coal trade; if it is acorn country, develop your corn
by making a low rate,.and-all the rest of the business will follow;
and it will not follow if you do not.

Senator Foraxer. Under the head of “ Discriminations” in this
same law are mentioned “ special rates, rebates, drawbacks, or other
devices,” which would seem to be yvery broad language—broad enough
to cover everything that has been suggested to us.

Mr. Hir. It does cover everything, Senator.

Senator Foraxer. You think it does?

Mr. Hitn., Yes, sir; but—— :

Senator Foraker. So that, now, with the Elkins law following,
providing that for any discrimination or any rebate or any excessive
rate there shall -be a summary proceeding upon complaint of the
Commission in a United States court of competent jurisdiction, there
would seem to be a sufficient remedy already.

Mr. Hiur. Yes, sir; if it is followed up; and if it was followed"

up in one or two cases and the road was fined and had to pay the
penalty, you would hear the last of that sort of business.

Senator Foraxer. I wunderstand you to say, as other witnesses
have, that not only ig the rate reasonable, but that rebates have been
practically abandoned ; that they are practically a thing of the past?

Mr. Hirn. They have been, I should say, since the passage of the
Elkins bill. They-almost faded out of sight at that time.

Senator Foraxrer. Yes. And so far as elevator charges, and ter-

minal charges, and private car charges, and refrigerator car charges .

are concerned, they are devices that you think are covered by this
law, so that if they are to be broken up we have the law already on the
statute books with which to do it? ‘

Mr. Hirr. You have the law. All you have to do is to put the
law in motion.

L |
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Senator Foraxer. Then, except only to exempt foreign commerce
from the application of the interstate-commerce act, there is not
much for us to legislate about?

Mr. Hirr. There is not anything, sir, as far as I am concerned.
Now, when I said that, about eliminating foreign commerce, I was
not speaking from our own premises.

Senator Foraxer. No: I understand that.

Mr. Hrzn. Because we will get along anyway, me matter what
may be done. : ‘

Senator Foraker. You have shown an ability and a willingness
to “ go it alone ” somehow.

Mr. Hirr. Yes, sir; we will get along anywayy but we can do
better. The plainer the road is made the better it is for everyone.
Nobody has a patent for doing well—everybody-can do equally well
if the conditions are equal.

Senator Foraxer. But it is your judgment that it is utterly
impossible for us to be successful in buildingup a foreign commerce
as long as you are handicapped in-making through rates?

Mr. Hrr. You might just as well, Senator, pass a statute to malke
the toothache a crime or to attempt to set a broken limb by statute.

Senator Foraxer. I came very near getting ruled out of the Sen-
ate and out of the Republican party for introducing a bill to do this
very thing about a year ago.

Mr. Hrrr. I remember that. I saw the bill when it was introduced,
and I thought you had courage. I knew, absolutely knew, at the
time that that was a sound, sensible movement, but we were at the
time on trial for conspiracy:

Senator Foraxer. And you did not dare even write a letter approv-
ing of that?

r. Hox. No; I did nots

Senator Foraxrr. Wellywe had a Presidential campaign coming
on, and I did not think that was an opportune moment for me to
get in any controversy about it.

Mr. Hice. It was not worth while.

Senator Foraxer. But I have not abandoned the opinion on which
I based my action, that that kind of legislation would be very bene-
ficial to the commereial interests of this country, and I hope, when
I can revive my courage sufficiently, to try it again.

Mr. Hin. Your opinion was entirely right. Sometimes I think
that we have dashed ourselves into a feeling or a fever that is epi-
demic. Perhaps it is like the “ pink eye,” or the grip, and it will
have to have its'run and run out. But there is not any possible
question as to where it will land in the end; and the more obstruc-
tions and difficulties that are put in the way of doing this business
the more you will obstruct the business of the country and prevent
the reduction of ratés=the very thing that you want to bring about.

Senator NEwranps, May I ask one question on that point you have
just discussed before Mr. Hill leaves it? Mr. Hill, regar&ing this
question of exports, is there not also a converse to that proposition ?
As I understand it, you contend for the ability to make rates to for-
eign countries without publication, with a view to stimulating the
export of American products abroad ?

. Hivr. Yes, sir.
Senator Newranps. And that, of course, will be beneficial to this
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country. But, on the other hand, will not that system enable you to
import goods from foreign countries into this country and give the
producers of those products an advantage over American producers
who are perhaps nearer to the points of consumption than these for-
eign markets are ? :

. Hrrr. I do not think that it would have that effect; but—now,
take our own case; I know it would not have that effect. We do not
encourage the import trade. We would just as seon bring our ships
back in ballast as to have them loaded, because if we bring back a car-
load of merchandise it will displace a carload of lumber, and on the
merchandise the carrier’s risk is greater. We have to handle it at
each end, whereas the lumber is loadéd and unleaded by the shipper
and we only have to haul it throngh and deliver it. The carriage
rate is very much less, as well.

Senator Newraxps. You would be willing, then, that this should
apply only to exports?

Mr. Hivrn. I was going to say that, as far as I am concerned, we do
not care anything about the imports; but if there was any fear that
that might introduce foreign goods inte.this country, why, make the
law so that it will not apply to imports: . I care simply as far as our
exports go. I am thinking of the man who produces the stuff out of
the ground, either on the field or in the forest or the mines, or wher-
ever it comes from. I am thinking of him, because he is the man
that we are interested in.

Senator Foraxer. The other question I was going to ask you was
about the growth of.these Gulf ports in the matter of export business.
Are you familiar with that, Mr, Hill? Have you given any atten-
tion to it?

Mr. Hmur. Yes,sir: I have given a good deal.

Senator Foraxer. To what 15it due; and to what extent have the
ports of New Orleans and Galveston, for instance, overcome the dis-
advantages that were regarded as a justification for differentials in
their favor some years ago?

Mr. Hitr. To begin withy. their conditions are entirely different.
Take Kansas City, St. Louis, and all those points, and the export
business would maturally @e to the Gulf. Ship charters—take grain,
for instance—are a cent tora cent and a halfIJ a bushel higher from
the Gulf than they are from the Atlantic. Coal is higher there, and
there are other reasons.. The shipper must guarantee the quality
of the corn on.delivery after the 1st of April, on account of the
climate. There are conditions that run against them. They have the
advantage, however, of ‘a very short haul, and they have the advan-
tage that if the roads are built as they are now building them, with
very low grades, they can carry at prices that the trunk lines will
not care to make or meet. With us in the West that is an important
outlet, and one to'which we must look, because the trunk lines east
of Chicago for a part of the year are totally unable to move the
present volume.of business.

Is there anything further, Senator?

Senator Foraxer. I think that is all.

Senator Crare. Mr. Hill, there are one or two questions I would
like to ask. I understand you to say that you would favor a law
whereby a limit should be placed on the rate of charge. What would
be your opinion as to the same proceeding also designating, by the
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legal effect, a rate above which the earrier could not go in reducing
from the rate that is condemned? Do I make that plain?

Myr. Hirr. T think so; my answer will show if I understand it.
A rate that is on trial as to whether it is reasonable or unreasonable,
disregarding, for the moment, whether it is on trial before the Inter-
state Commerce Commission or before a court, or whatever tribunal,
of itself depends upon the conditions under which it is made. Sup-
pose you come to me and say: “ T want to build a mill at Cass
Lake "—the Senator knows all about the situation in Minnesota,
and he knows all about Cass Lake, so T will take liim where he is
entirely familiar—*" and I will ship 100,000,000/ feet of lumber a
vear.” That is probably four or five times the.amount of lumber
that we now carry from Cass Lake. . And suppose you say, “ I want
such and such a rate.” Now, that will. give us four or five times the
amount of. business we now have.” Remember that the density of
traflic—the number of tons to move=-is one.of the principal elements
in fixing the rate; and if you inerease the tonnage we can decrease
the rate. There is a new condition that wonld arise between vou
and the railway company in as short a time as it took you to state the
case; and if a rate was made-and called a reasonable rate by law,
why, you would be turned back.

In other words. I do not care whether it i8'the court, or the Commis-
sion, or any tribunal or arbitration, or any device that can be worked
out, to whom you give the rightto make-a future rate; you will sim-
ply make that the minimum'rate. The maximum rate will hecome the
minimum rate. The company will ¢harge that, and fall back and
say, “ That is the legal rate, and that.is what you can pay.”

Senator Crare. Under the existing-law, of course, the Commission
simply condemns the existing rate; ~We will assume that that is sus-
tained in the courts. “New, the“carrier, in obeving the order to dis-
continue that rate, would male necessarily, from a praetical stand-
point, at least, a practical reduction, to meet the suggestion thas if it
was not a practical reduction, a substantial reduction, the new rate
would be again challenged ? :

Mr. Hrrr, Certainly, sir.

Senator Crare. So that practically the carrier is compelled to make
a substantial reduetion?

Mr. Hirn. He has to meet the conditions that made it an unreason-
able rate.

Senator Craee. Yes. Now, would you have in this proceeding
anything to indicate legally, for the time being (subject again to the
initiation of another rate'by the carrier and review by the Commis-
sion) a substituted rate—that is, the rate which should take the place
of the one that is condemned ?

Mr. Hizr. You can not substitute a rate for the future, for to-
morrow or next week, any more than you can define what is going to
occur next weel. ©The rate 1s based upon conditions, and I think
that the public has direct protection in this, that if the rate is found
to be unreasonable,and the road varies it a little, enough to take the
curse off, and is hauled back into court, the second or third time it
came into court its standing would be unenviable, would it not?

Senator Craep. It certainly would.

Mr. Hicr. And you must give the railroads credit for at least some
common sense. They would want to go into court with clean hands,
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else they would stand a very poor show. I think the public is well
protected. Just think what has occurred in twenty years. Why,
when Thomas Scott died the cost on the Pennsylvania road was about
81 mills a ton a mile. I think he died about 18382 or 1883. To-day
the Pennsylvania road is receiving from the public 6 mills. The
reduction that has been made in railroad transportation in the United
States is greater than that that has been made in anything else.
Wages in ten years have advanced 47 per cent on our line. Rates
have gone in that time from a cent and a quarter to .85 of a cent. So
that the rates of ten years ago were 50 per cent higher, and our rates
of wages are 47 per cent higher than they were then.

How did we do it? Twenty-one years ago.our average trainload
was 117 tons. This year I think we will show for the year 500 tons,
and the expense of hauling that train as against the other train has
not increased in anything Iike the same proportion. In other words,
we get more for the money, and wWe work itout. And that has been
done without the aid and, I might'almost say, in spite of all the legis-
lative obstructions that have beem placed in our way; because we
have had our troubles to meet at-home, and we have met them, and
I think the people have rather looked for-us to lead in reduction of
rates. I think they do, and I think we have led.

Senator Crare. Then your idea is that-the examination and deter-
mination should be limited to the condemnation of the existing rate?

Mr. Hitr. You can not. do-otherwise. If you go beyond that you
are getting into a realm «of uncertainty, and you fix what is meant
to be the maximum rate as the minimum rate, and reductions will
cease until they are compelled by law. Now, take our case. There
has been no compulsion of any kind, but our rates in twenty-one
years have been reduced to one-third of what they were.

Senator Crarp. Your position that what would be a reasonable
rate upon one line would be‘fixed absolutely with reference to that
line, avithout regard to the effect of that as a competitive rate on
another line, was sustained by+the court in Minnesota in a contro-
versy involving your.road and the Northern Pacific, was it not—the
Steenerson case ? ;

Mr. Hivn, Yes,

Senator Crapp. The court held there that the rate could be fixed
upon one road without reference to its effect upon a competitive road ?

Mr. Hinr.. Qurs was the short line.

Senator Crapp. Yours was the short line?

Mr. Horo-And we made the rate, and they had the privilege of
carrying out that rate if they wanted to.

Senator Crape. And-the court sustained your position in that
matter ?

Mr. Hiur. Certainly:

Senator Crapp. Mr. Hill, it may be broadening the inquiry a little,
but I would like:to ask you your opinion of the effect of the Panama
Canal upon the railroad rates of the country?

Mr. Hinn. I‘ean understand how the building of that canal will be
to the advantage of ports on the Gulf and along the Atlantic sea-
-co?st,d say for a distance of a hundred or a hundred and fifty miles
miland.

Senator Crapp. Why do you put that limit on your statement ?

Mr. Hizn. Well, if we have a fair and an open field on land trans-
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portation—take a pair of dividers and put one leg at Cleveland and
the other at Cincinnati and swing it around toward Chicago and
swing it around toward the East, and you will have included in the
Iine it will inscribe the bulk of the manufacturing in the United
States. You take in Chicago, and you take in South Toledo, Find-
lay, Ohio, and all that territory, and around, say, to Bethlehem or
Scranton. In order for a manufacturer to avail himself of the canal
he has to get to some Atlantic or Gulf port. I will go right to the
map, Senator, if I may. Now, here he is, in here.~[At this point
My. Hill illustrated his remarks by reference to a-large map in the
committee room.] He has to send his product down here to some
port where land 1s expensive, where the dock is expensive, where the
land is high, and he has to get to the seaboard where a ship draw-
ing 30 feet of water can get in. (We can not go out of Fortress
Monroe or out of New York with more-than three-fourths of a load
on our big ships, whereas if we go around to Seattle we can load them
in 37 feet now.) He has to start here and come down here and go
down, and then if he is going to the Orient he gets out to the west,
and by the time he starts to go west he is more than 300 miles from
the Straits of Fuca. You see where he ‘has had to go; and by the
time that he gets the product around there we would have had it laid
down, or would take it from here by rail or by water and get it up here
and whip it across, and we will meet all the rates that they ever make
from there back [indicating]. There may be a little strip along
here that that will affect, but all the rest of the country we will take
care of. ]

Senator Crarr. You own practically all your own refrigerator
cars?

Mr. Hirr. Entirely.

Senator Crapp. As touching upon the subject of the private car,
what is your opinion of the ownership of the carrier united in the
same person in the production and distribution of the product?
Ought that to be prohibited ?

Mr. Hirn. Senator, gou are coming on tender ground, but I will
answer that question. :

Senator Crarp. I'thought I'might be. :

Mr. Hirn. We arehere to Speak out in meeting., I think that every
railway officer in this country should be disqualified from having any
interest, directly or indireetly, in any large producer of traffic,
whether it is a coalmine or a-factory or a miﬁ or anything else, on a
line of railway where he is on the pay roll.

Senator Crapp. And the reason for that suggestion is what?

Mr. Hirr. That he can not be fair to the otier fellow and punish
himself.

Senator Crape. And.the opportunity is such that it can not be de-
tected and prevented ? '

Mr. Hixr. It is so‘easy, if there is a great demand for coal in one
direction, or for some-commodity in one place, for him to help one
fellow and forget the other. We have made it a rule (and it never
can be done for a moment on our road, and I have always been very
glad that that rule is in effect) that if a man wants to work for him-
self in any particular at any point on the line of the road, he must
first sever his connection with the company; and it saves us a lot of
trouble. And I think that in some cases it might help to reduce
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rates on natural products like coal very, very materially if there was
a fair field, or a square deal, or whatever you like to call it.

Senator Newraxps. Mr. Hill, under the laws of what State is
the Great Northern Railroad Company incorporated.

Mr. Hmr. Under the laws of the State of Minnesota.

Senator Newraxps. And'in how many States does it operate ?

Mr. Hinn. Eight or nine.

Senator NewrLaxps. And it operates in those States through the
eomity of those States?

Mr. Hmn. Yes, sir.

Senator Newranps. Would you have found it more convenient and
sitple if you could have done it, all other things being equal, to have
operated under a national charter?. All other things being equal, I
Say.

3Ig/Ir. Hir., A national charter would have some advantages.

Senator Newraxps. Advantage both for the railroad and for the
publie, or only for the railroad?

Mr. Hinr. For both.

Senator Newraxns. For both?

Mr. Hiur. Yes, sir.

Senator Newraxps. The systems of ‘taxation vary in all these
States, do they not ?

Mr. Hir. Very widely.

Senator Newranps. Would you regard it as conducing to the sim-
plicity of the operation-of the railways and to the advantage both of
the railways and of the public if a simple tax could be mathematically
ascertained ? ‘

Mr. Hirr. And make it-uniform?

Senator Newranps. Making it uniform ?

Mr. Hixr. That certainly would be a great advantage; and I will
illustrate it in a moment.

In one State in which we have lines of railroad we have what we
call a local line—the best local line in the State. In fourteen years it
has paid six or seven dividends; I suppose in fourteen years it has
paid an average of 21 per centa year; and our taxes on a single track
there are nearly as much per mile as the tax on the Pennsylvania road
between PhiladelR}lia and Pittsburg. The people there come to me
and say: “ Why, Mr. Hill, will you not buildp more roads for us?” I
tell them that T have not the cheek to go and ask our shareholders to
put in more money where we are paying a penalty of that kind.

Senator ‘Newraxps. Then you find the laws being changed from
time to time, do you not?

Mr. Hirn. Oh, we do. I think it was Chief Justice Marshall who
said that the power to.tax is the power to destroy.

Senator NEwraxps. Yes.

Mr. Hitr. And the matter of taxation always shows a steady in-
crease. I think the tax that we pay in the State of Minnesota is equal
to about half what we get for carrying the wheat crop of the State. -

Senator Newraxps. In Minnesota you pay a certain percentage
upon your receipts? .

Mr. Hiun. Three per cent on our gross earnings in the State; but
we include in that the interstate earnings as well.

Senator Newranps. You do? Now, how many different and sepa-
rate railroads have you in your Great Northern system? I mean, as

=
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to corporations. Are they all owned by one corporation, or does your
rporation own the stock of other corporations, or own the local
rm roads ?

Mr. Hirr. We have made it a rule that the parent company should
build them ; but there are times where they would eat the parent com-
pany up if they could, and we would rather that they only ate up the
little fellow, if they are going to do any harm.

Senator Newraxps. Yes. Bo that means the incerporation of a
road——

Mr. Hrn. Built by a local company, and the railway company fur-
nishing the money.

Senator Nrwraxps. The stock of which is held by the Great
Northern ?

Mr. Hrn. Yes, sir,

Senator Newraxps. Is the Great Northern a part of a general sys-
tem of route bound together by any ¢community of interest?

Mr. Hmn. No: the “Great Northern bou t out the Manitoba, be-
cause the Manitoba had outgrown its clothes. Tt was limited to a
capital of $20,000,000, and we preferred to bmld with stock rather
than with bonds. Lattellv, for the last four years, we have not issued
either stock or bonds, and ‘we have built about 1,500 miles of road.

Senator Newraxps. Do you think the censolidation of railroads is
beneficial to the country, or otherwise ?

Mr. Hitn. If you will make.a condition-whereunder you will make
the railway perform the serviee at a reasonable rate, one at which it
f_al.(n perform it, you can go.on and consolidate them all into one if you

ike.

Senator Newraxps. And you would have a more efficient service?

Mr. Hizr. You certainly Would you would have only one to deal
with; but in that case_that.one w ould be charged with the burden
of proof that it was on its'good behavior all the time.

Senator NEWLANDS. Yes:

Mr. Hirn. But that is not likely to oceur. You have illustrations
of that kind in some parts of the country, I think, some very im-
portant divisions of the country, where the mllwavs are practically
all under one control by State lav.

Senator NEWLANDS:

Mr. Hiur. But af 3011 go there you will find that the rates are
relatively very high.

Senator Newraxns. You think they are higher under those condi-
tions, where there is consolidation ?

Mr. Hive. Either they are too high, or the rates in some other
places are too low:

Senator Newraxps. Yes. T would like to have questioned you, Mr.
Hill, upon some views that T have regarding national incorporation,
SImpllﬁcatmn of the tax system, and unification.

Mr. Hrrr. There are-other advantages besides the tax system.

Senator Newraxps.“But you have been before the committee so
long that I think it.is vather unfair to hold you longer. I may ask
vou to communicate hereafter your views to the committee in a letter
on the subject.

Mr. Houn. I will be very glad to do so. There is just one thing T
would like to add now: The protection of life and property in inter-
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state transportation could be worked out under the Federal law so as
to remove nine-tenths of the losses of life or injuries.

Senator Newraxps. Under a national incorporation act?

Mr. Hizn. Yes, sir; that is a pretty serious matter, you know.
We are helpless as it is. We can discharge the man and he will
get a job somewhere else, changing his name, and so on.

The Acrineg CrArRMAN (Senator Keax). Mr. Hill, we are very
much obliged to you for your attendance, and.I desire to express
to you the thanks of the committee.

enator Crapp. Some question has arisen ‘as to rebates under
Government contracts. I desire to submit/ the following papers,
being the opinion of Judge Campbell, solicitor for the Department
of the Interior, and Attorney-General Moody, sustaining the action
of the Department in this matter.

The papers above referred to, which were directed by the com-
mittee to be made part of to-day’s.proceedings, are as follows:

DePARTMENT OF THE INTERIOR,
OFFICE OF THE ASSISTANT ATTORNEY-(FENERAL,
Washington, March 20, 1905.
The SECRETARY OF THE INTERIOR.

Sir: By your reference of the 3d instant I am asked for opinion
whether a proposed agreement between the Maricopa and Phoenix
and Salt River Valley Railroad Company, party of the first part, and
the United States of “America, party of the second part, which has
been signed by the president of said company, “ can be approved by
the Secretary of the Interior.”

The proposed agreement recites that whereas the “ United States
reclamation service of the I'nited States Geological Survey ” pro-
poses to construct certain publie-works incident to such service, and
whereas any concession in freight rates to the contractors for mate-
rial and machinery used in ‘the construction of such works is, in fact,
a concession to the/United States, the party of the first part therefore
agrees “ to transport over/its.own lines the material and machinery
used by the United States, or by the parties contracting with the
United States Government for work on said irrigation systems, when
originated at or-passing through Maricopa, Ariz., at one-half regu-
larly published elass rates-in force at the time of shipment.”

The reference calls atténtion to an opinion of the Comptroller of the
Treasury, February 20, 1905, in substance, that while the reclamation
service may be carried on under the direction and control of the
Geological Survey, yet “ it is not made a part of said bureau.”

I assume that the.suggestion intended to be conveyed by this cita-
tion relates to that.phrase in the proposed contract above quoted
which seems to assume that the reclamation service is part of the
Geological Suryey, and this, inrview of the Comptroller’s said decision,
naturally suggests the question whether that officer would allow the
payment of a-demand against the reclamation fund under such a
contract.

If necessity exists for answering this question at all, I respectfully
suggest that it be referred to the Attorney-General of the United
States. The question is of no importance as to unexecuted contracts,
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since the objectionable phrase might just as well be left out of these
contracts. ¥

The real question presented is whether this contract can be law-
fully entered into between a railroad company (common carrier) and
the United States in view of the provisions of the interstate-com-
merce act of February 4, 1887 (24 Stat. L., 879, 380, 387). Section 2
of that act provides: ;

“ That if any common carrier subject to the provisions of this
act shall, directly or indirectly, by any special rate, rebate, draw-
back, or other device charge, demand, collect, or receive from any
person or persons a greater or less compensation for any service
rendered in the transportation of passengers .or property, subject
to the provisions ot this act, than it-charges, demands, collects, or
receives from any other person or .persons for doing for him or
them a like and contemporaneous service in the transportation of
a like kind of traffic under substantially similar circumstances and
conditions, such common ecarriers shall be deemed guilty of unjust
disc%‘imi’nation, which is hereby ‘prehibited and declared to be un-
lawful.’

If the United States were subject to this. provision there can be
no doubt that the proposed agreement would be prohibited. But
section 22 of the same act provides:

That nothing in this act shall apply to the carriage, storage, or
handling of property free or atreduced rates for the United States.”

Whether the word * for in this section relates to the carriage,
storing, or handling of the.property of the United States, or the
carriage, storing, or handling of property for the ultimate and
specific uses of the United States, isy.to my mind, immaterial. The
intention of this etcepting clause wasundoubtedly to permit common
carriers, notwithstanding.the provisions of section 2 of the act,
to contract with the United States for the carriage, storing, or han-
dling of property to be used by the United States in the discharge
of proper governmental functions. If the United States were the
absolute owner of the property when delivered to the common car-
rier, the right to make such ‘contract would not be questioned, and
I am unab%e to see, as respects the question presented, what dif-
ference it makes whether the title to the property passes to the United
States then or ultimately. The statute not only authorizes the
handling under speeial contract the property of the United States,
gut handling unlder such/ contract any property for the United

tates.

Very respeetfully. Fraxk L. CAMPBELL,
Assistant Attorney-General.

Approved, March 20, 1905.

E. A. Hrrcucocr, Secretary.

DEPARTMENT OF JUSTICE,
Washington, D. O., April 20,1905,

The SecrETARY OF THE [NTERIOR.

Sir: T have the honor to acknowledge the receipt of your letter
dated April 12, 1905, requesting my opinion-as to whether the provi-
sions of the act to regulate commerce which forbid common carriers

R R R—05 M—48
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to grant rebates or concessions from their published rates hit certain
agreements and proposed agreements between the United States and
various railroad companies in which the latter promise to transport
over their respective })ines, at one-half of their published rates, mate-
rials and machinery used by the United States or by parties contract-
ing with the United States for work upon the irrigation systems now
being constructed in the arid regions og the West.

The material parts of the statute read as follows:

“ Skc. 2. That if any common carrier subject 'to the provisions of
this act shall, directly or indirectly, by any special rate, rebate, draw-
back, or other device, charge, demand, collect, or receive from any
person or persons a greater or less compensation for any service ren-
dered, or to be rendered, in the transportation of passengers or prop-
erty, subject to the provisions of this act, than it charges, demands,
collects, or receives from any other person or persons for doing for
him or them a like and contemporaneous service in the transportation
of a like kind of traffic under substantially similar circamstances and
conditions, such common carrier shall be deemed guilty of unjust dis-
crimination, which is hereby prohibited and declared to be unlawful.

* £ # * W * £

% Sec. 22 (as amended March 2, 1889, and February 8, 1895). That
nothing in this act shall prevent the carriage, storage, or handling
of property free or at reduced rates for the United States, State, or
municipal governments,” ete.

I gather from the papers placed in my hands that most, if not all,
of the railroad companies whose lines reach these arid regions, realiz-
ing that they will be among the chief beneficiaries of the reclamation
project, and therefore desiring to promote its copsummation, have
signified to officers of the Government their willingness to transport
the machinery and materials.used in the construction of the irriga-
tion systems at one-half of their regular rates, in order that that
much more of the amount appropriated by Congress might be spent
in the work of reclamation proper. Aside from the legal question
presented, it is evident that such an arrangement would be of advan-
tage to the Government and the railroads and a disadvantage to none.
These reduced rates; you inform me, are advertised to all prospective
bidders upon work and material, the theory being that their bids will
be lowered by an-amount equal to the reduction in freight rates, and
that in that way the reduction in freights will inure to the benefit of
the United States.

The principles governing this case are clear and simple.

It is perfectly plaing.I think, that the intention of section 22 of the
act to regulate commerce was to give express sanction to any arrange-
ments between the United States, State, or municipal governments
and railroad companies by which those governments might relieve
themselves of the cost.of transportation in whatever form it might as-
sume, and the section-should be construed to give effect to that inten-
tion. It is, therefore, immaterial whether the property transported
belonged to the United States at the time of shipment or whether it
ever subsequently became the property of the United States in the
particular shape in which it was shipped. It is sufficient that it
entered into the construction of a public work of the United States
and that the cost of its transportation was a part of the final cost of
that work to the United States.

1
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The issue, then, narrows down to this: Does the United States, in
point of fact, receive in the end the whole of the concession in freights
granted under these contracts?

It can not, of course, be stated in advance, as a presumption of fact
covering all cases which may arise under this arrangement between
the United States and the railroad companies, that the United States
will receive the whole of the concession and the contractor none; for
that would be to presume not only that the contractor’s bid will be
less than it would have been if he had had to pay the published rates,
but that it will be less by an amount equal to tﬁe freight reductions
allowed him. On the other hand, however, it certainly can not be pre-
sumed that in no case will the United States receive the whole con-
cession; that is to say, that in no case will the contractor make full
allowance in his bid for the reduced freight rates. The strong proba-
bility is that he will, in order not to leave any advantage from that
source in the hands of his competitors. In other words, then, whether
or not the United States receives the whole of the concession and the
contractor none is a question of fact which must be determined in
each case separately, as the answer may be different in different cases.
My conclusion upon the question you propound, therefore, is this:
That in those cases where the fact is that the United States receives
the whole of the eoncession and the contractors none, then neither the
spirit nor the letter of the act to regulate commerce has been violated ;
but that in those cases, if any; where that is not the fact the operation
of the agreements which have been drawn in question would result
in the violation of section 2 of the act.. Being a question of fact, and
one that, if it shall ever properly arise at all, must arise in the admin-
istration of your Department, your-determination of the question will
be binding so far as the executive branch of the Government is
concerned.

Respectfully, Witriam H. Moopy,
Attorney-General.

Professor Myers thereupon took the stand, but before beginning
his statement the committee-adjourned until to-morrow, Thursday,
May 4, 1905, at 11'o’clock a. m.

By direction of the committee, this information is printed in con-
nection with the statement of Mr. James J. Hill:

The information given below has been compiled from the following sources:

For the year ended June 30, 1882, from the published report for that year of
the railroad and warehouse commission of the State of Minnesota.

For the year ended June 30, 1892, partly from the report of the Great Northern
Railway Company to its stoekholders for that year and the balance especially
prepared for this memorandum.

For the year ended Jume 30, 1903, from the Great Northern report to its
stockholders for that year,.as based on the fizures given therein.

i For fiscal year enda(-i June 30—

1882. 1892. 1908.
Length main line and branches....................miles.. 1,007.8 3,417.38 ah,598, 89
Freight train cars owned . _._.._..__._____.____. 3,707 11, 667 29,731
Freighthauled. ... .. . .cooooo.on.. 1,007,536 | Not given, 16,148,673
Average revenue per ton per mile. 2.518 1.214 857
Average per train 117,278 216.23 446,785
Average per car, loaded and empty - 5,706 8.76 13.06

@ Mileage for 1903 does not include 288.91 miles owned but operated separately.
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Had the company Leceued the. same average'rate per ton per mile in 1903 as
m 1882, it would have collected $90,820,109.73 as freight earnings, while actual
collections were $30,915,234.29, a decrease through reduetmns in freight rates
of $59,904,875.44.

The reduction in freight rates has been brought about by increasing the
volume of traffic., That volume has been increased by making such rates as
would enable shippers to develop new lines of traffic, and the building of addi-
tional mileage that would create traffic. To reduce the cost of transportation
in face of continual increase in wages and '‘advances in prices of material, the

only way wasyto increase the amount of work done by each train and so to

Tecelve & largef;ucrease for the train' mile.

-----
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