Memoranium as to Laws of Minnesota affe€ting purchase by Great
Northern Railway Co. of stoek in sueccessor to Northern Pacifie Co.,

and guaranteeing bonds of latter company.

The policy of the territory and state has always heen favorable
to the conaolidation of connecting lines so as to form through lines
of tranaportation.

This is menifest from the provisions of many of the territorial
charters, ani the provisions of the general railroad law passed at
the first session of the state legislature.

Laws 1858, c:;Q@ §§ 2/-2 & . which Qagear in subsequent
revisions and compilations as follows: {Sb . Qb

Gen. St. 1866, e. 34, §§36-9. CD

O
Gen. St. 1878, c¢. 34, §§ 6Q®Q %

Kelly's Statutes, §2535 \ llx @% not give §§36, 37, 38.
(See Vol. 1, p. 682, not§9 52@
Gen. St. 1894, Vo %\%& §§2718- 2721.
t

o purchase of stock, consolidation,

Further broad@@ers
etc., are givenrgzh

Laws 1881, c. ngabhich appears in

1 Kelly's (@* §§2537-8.

Gen. @4, c. 34, §§2716-7.

The third and last section of this act of 1881 contains a
stringent prohibition of any consolidation, purchase, ete., of roads
or stock by one company when the other owns or controls a parallel
or competing line.

1 Kelly's Stat. §2538,

Gen. St. 1894, Vol. 1, e. 34, §2716.

A like prohibition was imposed by a general law of 1874, enti=
tlei "An act relating to railroad corporations andi common ecarriers.”

Gen. St. 1878, e. 34, §65.

Gen. St. 1894, Vol. , c. 34, §2717.

1 Kelly's Stat. §2583, note.



When the prohibitory statutes are not involved, the statutes,
(whether general laws or special charters) authorizing consolidation,
purchase of stock, etc., may well be liberally construed.

And within a liberal construction, as a purchase of the stock
of ome railway company may be a step toward a consolidatioﬁ, and be=
cause the greater power incluies the less, it has been held in seve-
eral cases that a power to consolidate includes a power to purchase
stock. And so far as a purchase of part of the stock of one company
by another may be regarded as a step towards the purchase of the
whola and a consolidation, or so far as the purchase of a part may
be considered as within the power to puchage all ~§ych purchases*,

whether of the whole or a part, in a c;@ not @hn to question as

obnoxious to the prohibition, i llowing cases:?

Marbury v. Kentueky Land QQ\ Rep. 47.

S. C. on appeal, 62 Fe ep.{ség% 10 C.C.A. 393,
Hill v. Nisbet, 100 })a., O

Ryan v. Leavenwo @et&z\\y. Co., 21 Kansas, 365,
Branch v. At c & f« R Co., 3 Woods, 481, 485,
Branch v. anp, Q96 U. S. 468, 478-9.

Andi see 4:85

*

Venner v@iﬁaon, ets, R« Co., 28 Fed. Rep. 581.

Besides the powers given by the above sections of the general
laws, the original charter of the Great Northern Co., ani the amend-
ing act of February 8, 1865, give special powers as follows:

Section 6 of the original charter empowers the company to con=-
nect its road with that of any other railroad ecompany, "or to become
part-owner or lessee of any railroad in said territory.”

Section 13 authorizes the company to contract for connection
with and joint use of another road.

Section 8 of the amending act authorizes the company "to con=
splidate the whole or any portion of its capital stock with the capi-

tal stock or any portion thereof of the roa® or branch read of any



other railroad corporation or company having the same general direc-
tion or location, or to become merged therein by way of substitutioqb
upon such terms or conditions as the two companies may agree, by the
consent of a majority of the stockholders of each comjany."”

Seetion 12 of the same act authorizes the company to "consoli=-
date the whole or any portion of its main lines or branch railroads
and all the property, rights, powers, franchises, grants and effects
pertaining to such roads with the rights, powers, franchises, grants
and effects of any other railroad company, either within or without

this state," etc.

Section 3 of the same act amends sectag; 12 oﬂtéye charter so

as to empower to the company to connect ‘é}h ochggkt as its own
other roads running in the same gené'% iy@n with dether of its
main or any of its branch lines. \

Under the rule of constr \Bn aéssead in the cases already cit-
@d, these charter provisionkthousﬁﬁgt expressly authorizing the
RN
purchase of stock in ottf?)com@?k}es, might by fair implication be

deemed to warrant au®urg®e.

If, however, sqgé:;sor company shall be one "owning or have=
ing under its controktn arallel or competing line", the question
necessarily ari@‘@on the effeet of the prohibitory legislation
above referred to'

In such a case, the Great Northern Co. could eclaim no right to
make such a purchase under the general statutes already cited. Tt
must stand on its charter.

And here two questions arise: l. Are the prohibitory acts to be
construed as applying to roads with special charters, or only to
roads organized under the general laws? 2., Are they effectual to
prevent a purchase by the Great Northern Co, of stoek in a company
owning or controlling a parallel or competing linez

The first is a question of legislative intent. Tn many cases a
general law will not be deemed to affect a pricr charter, unless

such intention is expressed., But it would seem that the courts would



be pretty sure to decide that the legislature meant to include all
specially chartered roads within the prohibition so far as it couli
constitutionally be done.

There remains the second questicn- that of legislative power.
And here two questions arise,

1. Is the right to purchase stoeck in a company having a parallel
or comreting line so clearly given that the legislature, in the abe
sence of a reservation of the right to ameni or repeal, cennot, be-
fore it has been exercised, impose upon the mxrex exercise of it the
restrietion in question?

If the right is given, then in the a%ence 06 reservation of
a right to amend, etec., the 1egislatur<2§buld<§>. impose the restric-
tion in question. And in determix@Qis@Qtion, can the company
ohstr

have the henefit of the libera‘% on adopted in the cases
N

cited? Or would the charter Q\aons d as in Holyoke Co. V. Lyman,

15 Wall. 500, 512; Fertili gg’%Q. Hyde Park, 97 U.S. 659, and

other cases, atrictly@ins\a\h\e company, so that to maintain its

right to purchase olﬂéﬁhock in a company having a parallel or

competing line, :} aga(éS? the prohibitory act, the comrany must show

a grant of such ri maie in express terms or by necessary implica-

tion? In the %sssgfsz;se the company rust show that the power to
=Eod

purchase stock in another compan} iq«the charter or the amending act,
or is neceasarily implied in the grants of power already cited, be-
fore it can claim exemption from the prohibitory act, even if the
charter did not reserve a power of amendment sufficient to sustain
the prohibitory aect as against the charter.

But if the right claimed is clearly given in express terms or
by necessary implieation, ani so protected against any restrietion
by the legislature not justified by a reserveid power of amendiment,

ete., the question arises is the reservation in the charter broadi

enough to uphold the prohibitory act as against the charter?
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The reservation is as follows:

"Sec. 17. This aet 1is hereby declarei to be a public act and
"may be amended by any subsequent legislative assembly in any manner §
"not destroying or impairing the vested rights of saii corporation.” Ny

What is the meaning of "vested rights of said eorporaticn®" in g
this secetion? g

Noes it mean every franchise, right and power granted by the

original andi amended charter? Tf so, the reservation of the right géig\

to amend would seem to be without any subject to operate on. @‘
Tf not all of the powers granted are such that the company's 4

right to hold ani exercise them is a 'VOSQQ; righﬁtﬂ&w&thin the §%

saving clause, on what ground is the riQ;} olidate with or

hold stock in another company to ?@n :@fore its exercise, a %ﬂ
q
o

"vested right" se that it canng res tei before its exercise

in a given instance, to caae&%ﬁe
Mol aw The /lmrv;

vet it ion? Jrorna %«%&LL Ge hed

1&2@ is no parallelism or com=
faw ) * Y Smmkvm‘\?_ 7 oL .(
(rs.subiz% Lo vClicvise Zz»l-lt?w(aﬁ;«
in this charter have the same

Does the term 've »
meaning which in s the courts have given to the term
when oonsideringtbhe lq&§;& ive power unqier unrestrictedi reserva-
tions of the right ﬂ@\ mend or repeal, in which cases they hold that
under such un3%§§tucted reservation, and even without an express
saving of vested rights, the power to legislate "cannot be exercised
to take away or destroy rights acquired by virtue of such a charter,
ani which, by a legitimate use of the powers grantedi, have become
vested in the corporation.”

Miller v. State, 15 Wall. 478, 598,

Holyoke Co, v. Lyman, TId. 500, 522,

Com., v. Essex Company, 13 Gray, 239, 253.

And see Close v. Greenwood Cemetery, 107 U.S. 466, 476.
Gibbs v. Baltdmore Gas. Co., 130 U.S. 396, 408.
Tf the term "vested rights" means in this charter rights which

have become vested by exercise of the powers gran tedi by the char=-

ter, then while a consolidation or purchase already effected under
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sufficient charter power couli not be reached by legislation, yet

the legislature might restrict such power before its exercise, unless
such restrietion "defeat or substantially impair the objects of the
grant", for this the legislature is precluded from doing even unider
an unrestricted reservation of power to amend, ete.

Does a restriction of the power to buy stock in or consolidate
with other companies apply to cases of companies not having parallel
or competing lines "defeat or substantially impair the objects of
the grant"?

Tn answering this question it is to be considered that so far
as the right in question is based on the 5@5 of L&Eés stock purchases
or consolidations were not among the obéts oé}( e original grant
in the original charter of 1856, t 6E§;L the power was granted
in 1865, the company does not g@ .o h \ needed to use it for some
30 years. Ani further that sb%\\rear:ﬁkg%ion is found in the consti-
tution or laws of several %Mgsé&d that it does not defeat the
objects of railroad fnegahiae§2QE general. This being so, would it
not be difficult t <é;§ng ourt to hold that the objects for which
the Great Northerm Co. @Q incerporated are different énough from
those of railroad cd@panies in general that a provision deemed salu-
tary in respec .\\such companies in general substantially impairs
the object for which this was incerporatedf

If the last suggested definition of "vested rights" be adopted,
it is evident that the restrietion is as broad as if the words were
not in it. And this is doubtless to be consideredi in determining
their true meaning and effeet, for if possible effect should be given
to every word in a law.

Should it be concluded that the Great Northern Co. is subject
to the prohibition in question, it wouldi remain to be determined
whether the successor to the Northern Pacific Co. will be a company
owning or controlling a parallel or competing line. This is a ques=

tion of fact, which, by the act of 1874, is made triable by a jury

if requested by either party, ani the words are te be given their



ordinary meaning. The following are axx cases, arising under con-
stitutional or statutory previsions not unlike that in Minnesota, in

which the courts have held purchases or leases within the prohibition,

State v. Atchifson &.Nebraska R. Co., 24 Neb. 143. (38 N.I.Egg.,

Penn. R. R. Co. v. Commonwealth, 7 Atl. Rep. 368.

Same ¥ Same, Td. 374,

And see State v. Vanderbilt, 37 Ohio St. 590, 640-5.

It is believed that the foregoing covers all important ques-
ticns affeeting the power of the Great Northern Co. to purchase and

hold stock in the successor to the Northey@ucif \.c s








