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Full Text of Decision of the United States Supreme Court in
the Northern Securities Case.

THE MAJORITY OPINION.

SUPREME COURT OF THE UNITED STATES
No. 277.—October Term, 1903.
Northern  Securities Com- j Appeal from the Cireuit
pany, &c., Court of the United States

8. for the Distriet of Minne-
The United States. sota.

[March 14th, 1904.]
Mr. Justice Harlan announced the affirmance of the decree
of the Circuit Court.

This suit was brought by the United States against the
Northern Securities Company, a corporation of New Jersey;
the Great Northern Railway Company, a corporation of Min-
nesbta; the Northern Pacific Railway Company, a corporation
of Wisconsin; James J. Hill, a citizen of Minnesota; and
William P. Clough, D. Willis James, John S. Kennedy, J. Pier-
pont Morgan, Robert Bacon, George F. Baker and Daniel
Lamont, citizens of New York.

Its general object was to enforce, as against the de-
fendants, the provisions of the Statute of July 2d, 1890, com-
monly known as the Anti-Trust Act, and entitled “An act to
protect trade and commerce against unlawful restraint and
monopolies.” 26 Statf. 209.

As the act is not very long, and as the determination of
the particular questions arising in this case may require a
consideration of the scope and meaning of most of its Pros
visions, the entire act is here given in full:

“§1. HBvery confract, combination in the form of trust or other
wise or conspiracy, in restralnt of trade or commerce among the sdyéral
States, or with forelgn mations, is hereby declared to be illegal. Every
person who shall make any such contract or engage in anysuch com-
bination or conspiracy shall be deemed guilty of a misdemesuors and,
on convietion thereof, shall be punished by fine mot exceeding fiye
thousand dollars, or by Imprisonment not oxcpeding one vefr, or by
both said punishments, in the discretion of the court.

"§ 2. Every person who shall monopolize, or aprempt to mmwpu-
lize, or combine or conspire with any other persof for persons;, to
monopolize any part of the trade or commercfaméng theseveral
States, or with foreign nations, shall be deepfdd gullty of (o wisde-
meanor, and, on conviction tliereuf shall be_jrunished h\ Sined not ex-
ceeding five thousand dollars, or by 1my|1snnwmt not es.geedln;.. one
year, m' by both said puulalunvurﬂ. in the digeyétion of fhe eourt.

“§3.  Every contract, combination in MoFin of tusst w otherwise,
or conqpirm y, in restraint of trade or commerce in afiy Tervitory of
the United States or the District of Columbia, or jfi jresfraint of trade
or commerce between any such Territory and_ agofher, or between
any such Territory or Territories and any Stafe or States or the Dis-
trict of Columbin, or witll any foreign uullumt, of between the Dis-
trict of Columbia and any State or States or fogeign nations, is hereby
declared illegal. Every person who shallynake any such contract or
engage in any such comblnation or conspiraey shall be deemed guilty
of a misdemeanor, and, on conviction, thereof, shall be punished by
fine not exceeding fiver thousand dollarS¥or by imprisonment not ex-
ceeding one year, or by both sald pu‘ﬂialnnpnts, in the discretion of
the court.

“§4. The several Civeuit Courts of the United States are hereby
invested with jurisdiction to prevent and restrain violations of this
act; and it shall be the duty of the several distriet attorneys of the
United States, In thelr respective districts, under the directlon of the
Attorney General, to Institute proceedings in equity to prevent and
vestrain such violations. Such proceedings may be by way of peti-
tion, setting forth the case and praying that such violation shall be
enjoined or otherwlise prohibited. When the parties complained of
shall have been duly notified of such petition the court shall proceed,
A8 soon as may be, to the hearing and determination of the case; and,
pending such pntltlun and before final decree, the court may at any
time make such temporary restraining order or prohibition as shall
be deemed just in the premises,

“§ 5. Whenever it shall appear to the court before which any
proceeding under section four of this act may be pending that the ends
of justice require that other parties should be brought before the court,
the court may cause them to be summoned, whether they reside in the
district In which the court is held or not: and subpenas to that end
may be served in any district by the marshal thereof.

“§6. Any property owned under any contract or by any com-
bination, or pursuant to any conspiracy (and being the sthecL thereof)
mentioned in section one of this act, and being In the course of frans-
portation from one State to another, or to a foreign country, shall he
forfeited to the United States, and may be seized and (ondemned by
like proceedings as those provided by law for the forfeiture, seizure
and eondemnation of property imported into the United States ('ontrun
to law.

“§ 7. Any person who shall be injured in his business or property
by any other person or corporation by reason of anything forbidden or
declared to be unlawful by this act may sue therefor in any Circuit
Court of the United Stafes in the district In which the defendant
resides or is found, without respect to the amovnt In controversy, and
shall recover |hrepruld the damages by him sustained, and the costs
of suit, Including a reasonable attorney’s fee,

“§ 8. That the word ‘person,’ or ‘persons,” wherever used in this
aect shall be deemed to include corporations and associations existing
under or authorized by the laws ot either the United States, the laws
of any of the Territories, the laws of any State or the laws of any
foreign country.”

What is the case as presented by the pleadings and the
evidence? Is it one of a combination or a conspiracy in
restraint of trade or commerce among the States, or with
foreign states? Is it one in which the defendants are properly
chargeable with monopolizing or attempting to monopolize
any part of such trade or commerce? Let us see what are
the facts disclosed by the record.

The Great Northern Railway Company and the Northern
Pacific Railway Company owned, controlled and operated
separate lines of railway—the fecrmer road extending from Su-
perior, and from Duluth and Saint Paul, to Everett, Seattle,
and Portland, with a branch line to Helena; the latter,
extending from Ashland, and from Duluth and Saint Paul, to
Helena, Spokane, Seattle, Tacema and Portland. The two
lines, main and~branches, ahout, 9,000 miles in length, were
and are parallel and competing’ lines across the continent,
through the norihern tier '6f States between the Great Lalkes
and the Paecific, and/Theé two companies were engaged in
active gompétition oAgr.freight and passenger trafic, each
road jconnectingwat, ifs respective terminals with lines of
railwag ror with la,he and river steamers, or with seagoing
Vessels!

Prior' to \1893 the Northern Pacific system was owned
or controlledjand operated by the Northern Pacific Railroad

Company, & corporation organized under certain acts and

resolutions’ of Congress. But that company becoming insol-
ventitstroad and property passed into the hands of receivers
appcﬁnted by courts of the United States, In advance of fore-
Glosure and sale a majority of its bondholders made an
arrangement with the Great Northern Railroad Company for
& virtual consolidation of the two systems, and for giving
the practical control of the Northern Pacific to the Great
Northern Railway Company. That was the arrangement de-
clared in Pearsall v. The Great Northern Railway Company, 161
U7, 8. 646, to be illegal under the statutes of Minnesota, which
forbade any railroad corporation or the purchasers or man-
agers of any corporation, to consolidate the stock, property or
franchises of such corporation, or to lease or purchase the
works or franchises of, or in any way control, other railroad
corporations owning or having under their control parallel or
competing lines. Gen. Laws, Minn., 1871, ¢. 29; ch. 1881,

In 1891, prior to the arrangement last referred to, the
Great Northern and Northern Pacific, having in view the
ultimate placing of their two systems under a common con-
trol, united in the purchase of the capital stock of the Chi-
cago, Burlington and Quiney Railway Company, giving in pay-
ment, upon an agreed basis of exchange, the joint bonds of
the Great Northern and Northern Pacific Railway Companies,
payable in twenty years from date, with interest at 4 per cent
per annum. In this manner the fwo purchasing companies
became the owners of $107,000,000 of the $112,000,000 total
capital stock of the Chicago, Burlington and Quincy Railway
Company, whose lines aggregated about 8,000 miles, and ex-
tended from Saint Paul to Chicago, and from Saint Paul and
Chicago to Quincy, Burlington, Des Moines, Saint Louis, Kan-
sas City, Saint Joseph, Omaha, Lincoln, Denver, Cheyenne
and Billings, where it connected with the Northern Pacific
Railroad. By this purchase of stock the Great Northern and
Northern Pacific acquired full control of the Chicago, Bur-
lington and Quincy main line and branches.

Prior to November 13th, 1901, defendant Hill and asso-
ciate stockholders of the Great Northern Railway Company,
and defendant Morgan and associate stockholders of the
Northern Pacific Railway Company, entered into a combina-
tion to form, under the laws of New Jersey, a holding cor-
poration, to be called the Northern Securities Company, with
a capital stock of $400,000,000, and to which company, in ex-
change for its own capital stock upon a certain basis and at
a certain rate, was to be turned over the capital stock, or a
controlling interest in the capital stock, of each of the con-
stituent railway companies, with power in the holding corpo-
ration to vote such stock and in all respects fo act ds the
owner thereof, and to do whatever it might deem necessary
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to aid in such railway companies or to enhance the value
of their stocks. In this matter the interest of the individual
stockholders in the property and franchises of the two inde-
pendent and competing railway companies were to be ecdn-
verted into an interest in the property and franchises of the
holding corporation. Thus, “by making the stockholders of
each system jointly interested in both systems, and by prac-
tically pooling the earnings of both for the benefit of the
former stockholders of each, and by vesting the selection of
the directors and officers of each system in a common body,
to wit, the holding corporation, with not only the power but
the duty to pursue a policy which would promote the inter-
ests, not of one system at the expense of the other, but of
both at the expense of the publie, all inducements for com-
petition hetween the two systems was to be removed, a vir-
tual consolidation effected, and a monopoly of the interstate
and foreign commerce formerly carried on by the two sys-
tems as independent competitors established.”

In pursuance of this combination and to effect its objects,
the defendant, the Northern Securities Company, was organ-
ized November 13, 1901, under the laws of New Jersey.

Its certificate of incorporation stated that the objects for
which it was formed were: “1. To acquire by purchase, sub-
sceription or otherwise, and to hold as investment, any bonds
or other securities or evidences of indebtedness, or any shares
of capital stock created or issued by any other corporation
or corporations, association or associations, of the State of
New Jersey, or of any other State, Territory or country. 2.
To purchase, hold, sell, assign, transfer, mortgage, pledge or
otherwise dispose of any bonds or other securities or evi-
dences of indebtedness created or issued by any other cor-
poration or corporations, association or associations, of the
State of New Jersey, or of any other State, Territory or coun-
try, and while owner thereof to exercise all the rights, powers
and privileges of ownership. 3. To purchase, hold, sell, as-
sign, transfer, mortgage, pledge or otherwise dispose of shares
of the capital stock of any other corporation or corporations,
association or associations, of the State of New Jersey, or of
any other State, Territory or country, and while owner of
such stoek to exercise all the rights, powers and privileges of
ownership, including the right to vote thereon. 4. To aid in
any manner any corporation or association of which any
bonds or other securities or evidences of indebtedness or
stock are held by the corporation, and to do any acts or things
designed to protect, preserve, improve or enhance the valu@
of any such bonds or other securities or evidences of in-
debtedness or stock. 5. To acquire, own and hold such“real
and personal property as may be necessary or convenient for
the transaction of its business.”

It was declared in its. certificate that the business or
purpose of the corporation was from time to time 1o do any
one or more of such acts and things, and that ffie eorporation
should have power to conduct its businessinsother Statea
and in foreign countries, and to have on€é)or more offices,
and hold, purchase, mortgage and convey real and personal
property, out of New Jersey.

The total authorized capital stock of the corpors,tdon was
fixed at $400,000,000, divided into 4,000,000, sha.res of the par
value $100 each. The amount of the capital stosk with which
the corporation should commence busingss, ‘was fixed at
$30,000. The duration of the corporation was to be perpetual.

This charter having been obtained, Hil} and his associate
stockholders of the Great Northern\Railway Company, and
Morgan and associate stockholders of the Northern Pacific
Railway Company, assigned to the Securities Company a con-
trolling amount of the capital stock of the respective con-
stituent companies upon an agreed basis of exchange of the
capital stock of the Securities Company for each share of
the capital stock of the other companies.

In further pursuance of the combination, the Securities
Company acquired additional stock of the defendant railway
companies, issuing in lieu thereof its own stock upon the
above basis, and, at the time of the bringing of this suit, held,
as owner and proprietor, substantially all the capital stock of
the Northern Pacific Railway Company, and, it is alleged,
a controlling interest in the majority of the stock of the Great
Northern Railway Company, “‘and is voting the same and is
collecting the dividends thereon, and in all respects is acting
as the owner thereof, in the organization, management and
operation of said railway companies and in the receipt and
control of their earnings.”

No consideration whatever, the bill alleges, has existed
or will exist, for the transfer of the stock of the defendant
railway companies to the Northern Securities Company, other
than the issue of the stock of the latter company for the
purpose, after the manner, and upon the basis stated.

The Securities Company, the bill also alleges, was not
organized in good faith to purchase and pay for the stocks
of the Great Northern and Northern Pacific Railway Com-
panies, but solely “to incorporaie the pooling of the stocks of
said companies,” and carry into effect the above combination;
that it is a mere depositary, custodian, holder or trustee of

v

the stocks of the Great Northern-and Northern Pacific Rail-
way Companies; that its shares of stock are but beneficial
certificates against said railroad stockf to designate the in-
terest of the holders in the pool; that it does not have and
never had any capital to warrant such an operation; that its
subscribed capital was but $30,000, and its authorized capital
stock of $400,000,000 was just sufficient, when all issued, to
represent and cover the exchange value of substantially the
entire stock of the Great Northern and Northern Pacific Rail-
way Companies, upon the basis and at the rate agreed upon,
which was about $122,000,000 in excess of the combined capi-
tal stock of the two railway companies taken at par, and that,
unless prevented, the Securities Company would acguire as
owner and proprietor substantially all the capital stock of
the Great Northern and Northern Pacific Railway Companies,
issuing in lieu thereof its own capital stock to the full extent
of its authorized issue, of which, upon the agreed basis of
exchange, the former stockholders of the Great Northern Rail-
way Company have received or would receive and hold about
fifty-five per cent, the balance going to the former stock-
holders of the Northern Pacific Railway Company.

The Government charges that if the combination was held
not to be in violation of the act of Congress, then all efforts
of the National Government to preserve to the people the
benefits of free competition among carriers engaged in inter-
state commerce will be wholly unavailing, and all transcon-
tinental lines, indeed the entire railway systems of the coun-
try, may be absorbed, merged. and consolidated, thus placing
the public at the absolute mercy of the holding corporation.

The several defendants denied all the allegations of the
bill imputing to them a purpose to evade the provisions of
the act of Congress, or to form a combination or conspiracy
having for its object either to rpst.min or to monopolize com-
merce or trade am"oug the States jor with foreign nations.
They denied that{any combhfaﬁon or conspiracy was formed
in violation of/thevact. o~

In our judgment, the evtdence fully sustains the material
allegations ‘of ithe bill and” shows a violation of the act of
Congress; in G0 faf . asit’ declares illegal every combination
or conspiracy in restraint of commerce among the several
States” and with foreign nations, and forbids attempts to
mionopolize sueh, Commerce. Laying aside many things of a
pipor charaetef, and summarizing the principal facts, it is
;ndmputah,la, upon this record, that, under the leadership of
the defe.ndmta Hill and Morgan, the stockholders of the
Great Nerthern and Northern Pacific Railway corporations,
having competing and substantially parallel lines from the
Great Lakes and the Mississippi River to the Pacific Ocean
at Puget Sound, combined and conceived the scheme of or-

/ganizing a corporation, under the laws of New Jersey, which

slould %old the shares of the stock of the constituent com-

‘panies, such shareholders, in lien of their shares in those com-

panies, to receive, upon an agreed basis of value, shares in
the holding corporation; that pursuant to such combination
the Northern Securities Company was organized as the hold-
ing corporation through which that scheme should be ex-
ecuted; and under that scheme such holding corporation has
become the holder—more properly speaking, the custodian—
of more than nine-tenths of the stock of the Northern Pacific,
and more than three-fourths of the stock of the Great North-
ern, the stockholders of the companies who delivered their
stock receiving upon the agreed basis shares of stock in the
holding corporation. The stockholders of these two compet-
ing companies disappeared, as such, for the moment, but
immediately reappeared as stockholders of the holding com-
pany which was thereafter to guard the interests of both
sets of stockholders as a unit, and to manage, or cause to be
managed, both lines of railroad as if held in one ownership.
Necessarily by this combination or arrangement the holding
company in the fullest sense dominates the situation in the
interest of those who were stockholders of the constituent
companies; as much so, for every practical purpose, as if it
had been itself a railroad corporation which had built, owned,
and operated both lines for the exclusive benefit of its stock-
holders. Necessarily, also, the constituent companies ceased,
under such a combination, to be in active competition for
trade and commerce along their respective lines, and have
become practically, one powerful consolidated corporation, by
the name of a holding corporation, the principal, if not sole,
object for the formation of which was to carry out the pur-
pose of the original combination under which competition
between the constituent companies would cease. Those who
were stockholders of the Great Northern and Northern
Pacific and became stockholders in the holding company are
now interested in preventing all competition between the two
lines, and as owners of stock, or of certificates of stock in
the holding company, they will see to it that no competition
is tolerated. They will take care that no persons are chosen
directors of the holding company who will permit competi-
tion between the constituent companies. The result of the
combination is that all the earnings of the constituent com-
panies make a common fund in the hands of the Northern
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Securities Company; to be distributed, not upon the basis
of the earnings of the respective constituent companies, each
acting exclusively in its own interests, but upon the basis
of the certificates of stock issued by the holding company.
No scheme or device could more certainly come within the
words of the act, “combination in the form of a trust or other-
wise in restraint of commerce among the States or
with foreign nations,” or could more effectively and certainly
suppress free competition between the constituent companies.
This combination is, within the meaning of the act, a “trust;"
but if not, it is a combination in restraint of interstate and
international commerce, and that is enough to bring it under
the condemnation of the act. The mere existence of such a
combination, and the power acquired by the holding company
as trustee for the combination, constitute a menace to, and
a restraint upon, that freedom of commerce which Congress
intended to recognize and protect, and which the public is
entitled to have protected. If not destroyed, all the ad-
vantages that would naturally come to the public under the
operation of the general laws of competition, as between the
Great Northern and Northern Pacific Railway Companies,
will be lost, and the entire commerce of the immense ter-
ritory in the northern part of the United States between the
Great Lakes and the Pacific at Puget Sound, will be at the
merecy of a single holding corporation, organized in a State
distant from the people of that territory.

The Circuit Court was undoubtedly right when it said,
speaking by Judge Thayer, with whom all his brethren of
the Cireuit bench concurred, that the combination referred
to “led inevitably to the following results: First, it placed
the control of the two roads in the hands of a single person,
to wit, the Securities Company, by virtue of its ownership
of a large majority of the stock of both companies; second, it
destroyed every motive for competition between the two roads
engaged in interstate traffic which were natural competitors
for business, by pooling the earnings of the two roads for
the common benefit of the stockholders of both companies.”
120 Fed. Rep. 721, 725.

Such being the case made by the record, what are the
principles upon which the decision of the present case must
be rested? Do former adjudications determine the con-
trolling questions raised by the pleadings and proofs in this
case?

The contention of the Government is that, if regard be
had to former adjudications, the present case must bet\de-
termined in its favor. That view is contested and the de-
fendants insist that a decision in their favor will not be in-
consistent with anyvthing heretofore decided, and wouldybé in
harmony with the act of Congress.

Is the act to be construed as i K
tion or conspiracy in restraint of trade or comiinercCe among
the States or with foreign nations? Or, does-itembrace only
such restraints as are unreasonable in their nature? (s\the
motive with which a forbidden combipafion or cofispiracy
was formed at all material when it appears that (fhe neces-
sary tendency of the particular combination o» eonspiracy
in guestion is to restrict or suppress’iree competition be-
tween competing railroads engaged in commerce among the
States? Does the act of Congress prescribe,~as a rule for
interstate or international commerce, that.the operation of the
natural laws of competition between®ihose engaged in such
commerce shall not be restricted orsinterfered with by any
contract, combination or conspira€y?\ How far may Congress
go in regulating the affairs or conduct of State corporations
engaged as carriers in commerce among the States or of
State corporations which, although not directly engaged
themselves in such commerce, yet have control of the busi-
ness of interstate carriers? 1f State corporations, or their
stockholders, are found to be parties to a combination, in the
form of a trust or otherwise, which restrains interstate or
international commerce, may they not be compelled to respect
any rule for such commerce that may be lawfully prescribed
by Congress?

These gquestions were earnestly discussed at the bar by
able counsel, and have received the full consideration which
their importance demands.

The first case in this court arising under the Anti-Trust
act was United States v. B. €. Knight Co., 166 U. S. 1. The
next case was that of United States v. Freight Association, 160
[/. 8. 200. That was followed by United States v. Joint Traffic
Association, 171 T. 8. 505, Hopkins v. United States, 171 U. S
578, Anderson v. United States, 171 U. 8. 604, Addystone Pipe &
Steel Co. v. United States, 1756 U. 8. 212, and Montague v. Lowry,
decided at the present term. To these may be added Pearsall
v. Great Northern Railiway, 161 U. S. 648, which, although not
arising under the Anti-Trust act, involved an agreement

sunder which the Great Northern and Northern Pacific Railway

Companies should be consolidated and by which competition
between those companies was to cease. In Uniled States v.
B. O. Knight Co. it was held that the agreement or arrange-
ment there involved had reference only to the manufacture
of sugar by those engaged in the alleged combination, but if it

forbidding every+combinas

had directly embraced interstate or international commerce,
it would have been covered by the Anti-Trust act and would
have been illegal; in United States v. Trans-Missouri Freight
Association, that an agreement between certain railroad com-
panies providing for establishing and maintaining, for their
mutual protection, reasonable rates, rules and regulations in
respect of freight trafic, through and local, and by which
free competition among those companies was restricted, was
illegal under the Anti-Trust act; in Uniled States v. Joini
Traffic Association, that an arrangement between certain rail-
road companies in reference to railroad traffic among the
States, by which the railroads involved were not subjected to
competition among themselves, was forbidden by the act; in
Hopking v. United States and Anderson v. United States, that the
act embraced only agreements that had direct connection
with interstate commerce, and that such commerce compre-
hended intercourse for all the purposes of trade, in any and
all its forms, including the transportation, purchase, sale and
exchange of commodities between citizens of different States,
and the power to regulate it embraced all the instrumentali-
ties by which such commerce may be conducted; in Addy-
stone Pipe & Steel Co. v. United States, that the act of Congress
made illegal an agreement between certain private companies
or corporations engaged in different States in the manufac-
ture, sale and transportation of iron pipe, whereby competi-
tion among them was avoided, was covered by the Anti-Trust
act; and in Montague v. Lowry, that a combination ereated by
an agreement between certain private manufacturers and
dealers in tiles, grates and mantels, in different States,
whereby they controlled or sought to control the price of such
articles in such States, was condemned by the act of Con-
gress.

We will not ineumber this_ apinion by extended exfracts
from the former/Opinions of this gourt. We deem it sufficient
to say that friom.the decisions in the above cases certain
propositions~are, plainly.deducible and embrace the present
case. Thosel propositionsjare:

That! although thé,act of Congress known as the Anti-
Trust @Aet has ng reference to the mere manufacture and pro-
duction. of articlés or commodities within the limits of the
seveéral Statés, it“@mbraces and declares to be illegal every
contract, combination or conspiracy, in whatever form, of
whatever .nafure, and whoever may be parties to it, which
directly, r necessarily operates in restraint of trade or com-
merce gnvany the several States or with foreign nations:

Phat the act is not limited to restraints of interstate and
international trade or commerce that are unreasonable in
theip nature, but is directed against all direct restraints,
Yeasonable or unreasonable, imposed by any combination, con-
spiracy or monopoly upon such trade or commerce;

That railroad carriers engaged in interstate or interna-
tional trade or commerce are embraced by the act;

That combinations even among private manufacturers or
dealers whereby interstate or international commerce is re-
strained are equally embraced by the act;

That Congress has the power to establish rules by which
interstate and international commerce shall be governed, and,
by the Anti-Trust act, has preseribed the rule of free com-
petition among those engaged in such commerce;

That every combination or conspiracy which would ex-
tinguish competition between otherwise competing railroads, en-
gaged in interstate trade or commerce, and which would in that
way restrain such trade or commerce, is made illegal by the
act;

That the natural effect of competition is to increase com-
merce, and an agreement whose direct effect is to prevent
this play of competition, restrains instead of promoting trade
and commerce;

That to vitiate a combination, such as the aet of Con-
gress condemns, it need not be shown that such combination,
in fact, results or will result, in a total suppression of trade
or in a complete monopoly, but it is only essential to show
that by its necessary operation it tends to restrain interstate
or international trade or commerce or tends to create a
monopoly in such trade or commerce and to deprive the public
of the advantages that flow from free competition;

That the constitutional guarantee of liberty of contract
does not prevent Congress from prescribing the rule of free
competition for those engaged in interstate and international
commerce; and,

That under its power to regulate commerce among the
several States and with foreign nations, Congress had au-
thority to enact the statute in question.

No one, we assume, will deny that these propositions
were distinetly announced in the former decisions of this
court. They cannot be ignored in the present case, or their
effect avoided by the intimation that the court indulged in
obiter dicta. In our opinion, the recognition of the principles
announced in former cases must, under the conceded facts,
lead to an affirmance of the decree below, unless the special
objections made to the applying of the act of Congress fo
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the present case are of a substantial character. We will now
consider those objections.

Underlying the argument in behalf of the defendants is
the idea that as the Northern Securities Company is a State
corporation, and as its acquisition of the stock of the Great
Northern and Northern Pacific Railway Companies is not
inconsistent with the powers conferred by its charter, the
enforcement of the act of Congress, as against those corpo-
rations, will be, in its operation, an interference by the Na-
tional Government with the internal commerce of the States
creating those corporations. This view does not impress us.
There is no reason to suppose that Congress had any pur-
pose to interfere with the internal affairs of the States, nor
is there any ground whatever
Anti-Trust act regulates their domestic commerce. By its
very terms the act regulates only commerce among the States
and in the foreign States. In that light, the act must be re-
spected. By the explicit words of the Constitution, that in-
strument and the laws enacted by Congress in pursuance of
its provisions, are the Supreme Law of the Land, “anything
in the constitution or laws of any State to the contrary not-
withstanding”—supreme over the States, over the courts, and
even over the People of the United States, the source of all
power under our governmental system in respect of the ob-
jeets for which the Constitution was ordained. An act of
Congress constitutionally passed under its power to regulate
commerce among the States and with foreign nations, is
binding upon all as muech so as if it were embodied, in terms,
in the Constitution itself. BEvery judicial officer, whether of
a national or a State court, is under the obligations of an
oath to so regard a lawful enactment of Congress. Not even
a State, still less one of its artificial creatures, can stand in
the way of its enforcement, If it were otherwise, the Govern-
ment and its laws might be prostrated at the feet of local
authority. Colens v. Virginia, 6 Wheat. 264, 385, 414. These
views have been often expressed by this court. As late as
the case of In »e Debs, 1568 U. N, 564, 582, this court, every
member of it concurring, said: “The entire strength of the
nation may be used to enforce in any part of the land the
full and free exercise of all national powers and the security
of all rights entrusted by the Constitution to its care. The
strong arm of the National Government may be put forth to
brush away all obstructions to the freedom of interstate com-
merce or the transportation of the mails. If the emergency

arises, the army of the Nation, and all its militia, are at they

service of the Nation to compel obedience to its laws.”

It is said that whatever may be the power of a State‘over
such subjects Congress eannot forbid a single individual from
disposing of his stock in a State corporation, eveneif such
corporation be engaged in interstate and internatiemal com-
merce; that the holding or purchase by a State gorporation

of the stock of another corporation, for whatéyer purpose,
are matters in respect of which Congress has no authority

_under the Constitution; that, so far as the/power of Congress
is concerned, citizens or State corporations, may digpose of
their property and invest their money jin any /Wway” they
choose; and that in regard to all such matters~eitizens and
State corporations are subject, if to any authority, énly to the
lawful authority of the State in which such! citizens reside,
or under whose laws such corporations, aré\organized. It is
unnecessary in this case to consider guch, abstract, general
questions. The court need not now coneern itself with them.
They are not here to be examined and.détermined, and may
well be left for consideration in some ease necessarily involv-
ing their determination.

In this connection, it is suggested that the contention of
the Government is that the ownership of stock in a railroad
corporation is itself interstate commerce, if that corporation
be engaged in interstate commerce. This suggestion is some-
times made in express words, al other times by implication.
For instance, it is said that the question here is not as to the
scope of the power of Congress, but whether its power extends
to the regulation of the ownership of the stock in State rail-
road companies, by reason of their being engaged in inter-
state commerce. Again, the suggestion is made that the only
issue in this case is whether the Northern Securities Com-
pany can acquire and hold stock in one of such companies.
Still further, it is asked whether the organization or owner-
ship of railroads is not under the control of the States under
whose laws they came into existence? Such statements as to
the issues in this case are, we venture to say, very wide of
the mark; it is the setting up of mere men of straw, in order
that they may be easily stricken down. We do not under-
stand that the Government makes any such contentions or
takes any such positions as those statements imply. It does
not contend that Congress may control the mere ownership
of stock in a State corporation, engaged in interstate com-
merce. It does not contend that Congress can control the
organization or mere ownership of State corporations, author-
ized by their charters to engage in interstate and interna-
tional commerce. But it does contend that Congress may
protect the freedom of interstate commerce by any means

- clearly embraced by the terms of the Anti-Trust act.
for the contention that the-®

that are appropriate and that are lawful and not prohibited by
the Constitution. It does contend that no State corporation
can stand in the way of the enforcement of the national will,
legally expressed. What the Government particularly com-
plains of, indeed, all that it complains of here, is the exist-
ence of a combination among the stockholders of competing
railroad companies which in violation of the act of Congress
restrains interstate commerce through the agency of a com-
mon corporate trustee designated to act for both companies
in repressing free competition between them. Independently
of any question of the mere ownership of stock, and of the
organization of any State corporation, such a combination is
May
not Congress declare that combination to be illegal? How
far may the courts go in order to give effect to the act of
Congress, and remedy the evils it was designed by that act
to suppress? These are confessedly questions of great
moment. They will now be considered. :

By the express words of the Constitution, Congress has
power to “regulate commerce with foreign nations and among
the several States, and with the Indian tribes.” In view of
the numerous decisions of this court there ought not, at this
day, to be any doubt as to the general scope of such power,
In some circumstances regulation may properly take the
form and have the effect of prohibition. In 7e Rahrer, 140
U/. S. 545; Lottery case, 188 [/. 8. 321, 355, and authorities there
cited. And, again and again this court has reafirmed the
doetrine announced in the great judgment rendered by Chief
Justice Marshall for the court in Gibbhons v. Ogden, % Wheat.
1, 189, 194, that the power of Congress to regulate commerce
among the States and with foreign nations “is complete in
itseif, may be exercised to its utmost extent, and acknowl-
edges no limitations other than. ai'e preseribed in the Con-
stitution;” that ‘Jf, as has alwdys been understood, the
sovereignty of (,oﬁg,ress Lho%g&x ﬁmlted to specified objects,
is plenary as to\those obje the power over commerce
with foreign ngtipns and @mong the several States, is vested
in Congress a8 absolutelias”it would be in a single government
having in gt cafistitufion the same restrictions on the exereise of the
power” s @' found=th Sthe Constitution of the United States;”
that ‘&/sound coustritétion of the Constitution allows to Con-
gress & large discretion, “with respect to the means by which
thepowers lr.bnﬂfers are to be carried into execution, which
éngble that! body to perform the high duties assigned to it,
tn the mgﬁ'ner most beneficial to the people;” and that if the
end to~héhaccomplished is within the scope of the Constitu-
tiom, "alll means which are appropriate, which are plainly
adapfed to that end and which are not prohibited, are con-

slitn_ﬂunal " Gibbons v. Ogden, 9 Wheat. 1, 189, 194; Brown v.
Waryland, 12 Wheat. 419; Sinnot v. Durr»npm'f. 22 Hmn. 238;
Henderson v. The Mayor, 92 U. S. 271; Railroad v. Husen, 95 U.

S. 472: Mobile v. Kimball, 102 U. 8, 698; M., K. & Texas Rw. Co.
v. Haber, 169 U, S. 626; The Lottery Case, 198 7. 8. 348, In
Cohens v. Virginia, 6 Wheat. 264, 413, this court said that the

0

United States were for many important purposes “a single
nation,” and that “in all commercial regulations we are one
and the same people;” and it has since frequently declared
that ‘commerce among the several States was a unit, and
subject to national control. Previously, in MeCulloch v. Mary-
Tand, 4 Wheat. 316, 405, the court had said that the Govern-
ment ordained and established by the Constitution was,
within the limits of the powers granted to it, “the Govern-
ment of all; it represents and acts for all,” and was “supreme
within the sphere of its action.” The means employed in
respect of the combinations forbidden by the Anti-Trust act,
and which by Congress deemed germane to the end to be
accomplished, was to prescribe as a »ule for intersiate and
international commerce, that it should not be vexed by com-
binations, conspiracies, or monopolies which restrained com-
merce by destroying or restricting competition. We say that
Congress has prescribed such a rule, because in all the prior
cases in this court the Anti-Trust act has been construed as
forbidding any combination which by its necessary operation
destroys or restriets free competition among those engaged
in interstate commerce; in other words, that to destroy or
restrict free competition in interstate commerce was to re-
strain such commerce. Now can this court, in reason, say
that such a rule is prohibited by the Constitution, or is not
one that Congress could appropriately prescribe when exert-
ing its power under the commerce clause of the Constitution?
Whether the free operation of the normal laws of competi-
tion is a wise and wholesome rule for trade and commerce
is an economic question which this court need not consider
or determine. Many persons, we may judicially know, of wis-
dom, experience and learning, believe that such a rule is
more necessary in these days of enormous wealth than it
ever was in any former period of our history: indeed, that
the time has come when the public needs to be protected
against the exactions of corporations wielding the power
which attends the possession of unlimited capital. Be this as
it may, Congress has, in effect, recognized the rule of free
competition, when declaring illegal every combination or con-
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spiracy in restraint of interstate and international commerce.
If in the judgment of Congress the public convenience or the
general welfare will be best subserved when the natural laws
of competition are left undisturbed by those engaged in inter-
state commerce, that must be, for all, the end of the matter,
if this is to remain a government of laws, and not of men.

It is said that railroad corporations created under the
laws of a State can only be consolidated with the authority of
the State. Why this suggestion is made in this case we cannot
understand, for there is no pretence that the combination
here in question was under the authority of the States under
whose laws these railroad corporations were created. But
even if the State allowed consolidation it would not follow
that the stockholders of two or more State corporations en-
gaged in interstate commerce could lawfully combine and
form a distinet corporation to hold the stock of the constitu-
ent corporations, and, by destroying competition between
them, restrain commerce among the States and with foreign
nations?

The rule of competition, prescribed by Congress, was not
at all new in trade and commerce. And we cannot be in any
doubt as to the reason that moved Congress to the incorpora-
tion of that rule into a statute. That reason was thus stated
in United States v. Joint Traffic Association: “It is the combi-
nation of these large and powerful corporations, covering
vast sections of territory and .influencing trade throughout
the whole extent thereof, and acting as one body in all the
matters over which the combination extends, that constitutes
the alleged evil, and in regard to which, so far the combina-
tion operates upon and restrains interstate commerce, Con-
gress has power to legislate and to prohibit.” That such a
rule was applied to interstate commerce should not have sur-
prised any one. Indeed, when Congress declared contracts,
combinations and conspiracies in restraint of trade or com-
merce to be illegal, it did nothing more than apply to inter-
state commerce a rule that had been long applied by the
several States when dealing with combinations that were in
restraint of domestic commerce. The decisions in State
courts upon this general subject are nmumerous and instrue-
tive. And they are important as showing the circumstances
under which the Anti-Trust act was passed. It may well be

assumed that Congress, when enacting that statute, shared |

the general apprehension that a few powerful corporations or
combinations had already obtained, or, unless restrafned,
would obtain such absolute control of the entire trade and
commerce of the country as would be detrimental to“the gen-
eral welfare. 3
In  Morris Run Coal Co. v,
173, the Supreme Court of Pennsylvania dealt withuﬁ:.combm&-
tion of coal companies seeking the control Miﬂﬁn a mge
territory of the entire market for bituminous eonl. The cour,
observing that the combination was wide ifi its'scope, general
in its influence, and injurious in its ect said: N ‘“When
eompetition is left free, individual er?di‘ ror foliy ‘will gen-
erally find a correction in the conduch of others, But here
is a combination of all the companies dperati,ng‘in- the Bloss-
burg and Barclay mining regions, and cout’nﬂﬂng their en-
tire productions. They have combined ﬁoé&;ﬂler to govern
the supply and the price of coal in all fhe\wmarkets from the
Hudson to the Mississippi Rivers, and "ﬁrom Pennsylvania to
the Lakes. This combination has a pgwer in its confederated
form which no individual action“¢an confer. The public in-
terest must suceumb to it. for it has left no competition free
to correct its baleful influence.
suspended the demand for it becomes importunate, and prices
must rise. Or if the supply goes forward, the prices fixed by
the confederates must accompany it. The domestic hearth, the
furnaces of the iron master and the fires of the ‘manufac-
turer all feel the restraint, while many dependent hands are
paralyzed and hungry mouths are stinted. The influence of
a lack of supply or a rise in the price of an article of such
prime necessity cannot be measured. It permeates the en-
tire mass of the community, and leaves few of its members
untounched by its withering blight. Such a combination is
more than a contract; it is an offense. In all combina-
tions where the purpose is injurious or unlawful, the gist of
the offense is the conspiracy. Men can often do by the com-
bhination of many what severally no one could accomplish,
and even what when done by one would be innocent,
There is a poteney in numbers when combined, which the
law cannot overlook, where injury is the consequence.” The
same principles were applied in Arnot v. Pittston & Blmira
Conl Co., 68 N. V. 558, 567, which was the case of a combina-
tion of two coal companies, in order to give one of them a
monopoly of coal in a particular region, the Court of Appeals
of New York holding that “a combination to effect such a
purpose is inimical to the interests of the publie, and that
all contracts designed to effect such an end are contrary to
publie policy, and therefore illegal.” They were also applied
by the Supreme Court of Ohio in Central Ohio Sait Co. v.
Guthrie, 35 0. St. 666, 672, which was the case of a combina-
tion among manufacturers of salt in a large salt-producing

Barelay Coal Co., 68 Pehin, St

When the supply of coal is*

territory, the court saying: “It is no answer to say that com-
petition in the salt trade was not in fact destroyed, or that
the price of the commodity was not unreasonably advanced.
Courts will not stop to inquire as to the degree of injury in-
fliected upon the public; it is enough to know that the in-
evitable tendency of such contracts is injurious to the
publie.”

So, in Craft v. McConoughy, 79 Ill. 346, 349, 350, which was
the case of a combination among grain dea.lers by which
competition was stifled, the court saying: “So long as
competition was free, the interest of the public was safe. The
laws of trade, in connection with the right of competition,
were all the guaranty the publie required, but the secret com-
bination created by the contract destroyed all competition
and created a monopoly against which the public interest had
no- protection.” Again, in People v. Chicago Gas Trust Co., 130
f11. 269, 292, 297, which involved the validity of the organiza-
tion of a gas corporation which obtained a monopoly in the
business of furnishing illuminating gas in the city of Chicago
by buying the stock of four other gas companies, it was
said: “Of what avail is it that any number of gas companies
may be formed under the general incorporation law, if a giant
trust company can be clotned with the power of buying up
and holding the stock and property of such companies, and,
throngh the control thereby attained, can direct all their op-
erations and weld them into one huge combination?' To
the same effect are cases almost too numerous to be cited.
But among them we refer to Richardson v. Buhl, 77 Mich. 632,
which was the case of the organization of a corporation in
Connecticut to unite in one corporation all the match manu-
facturers in the United States, and thus to obtain control of
all the business of manufacturing matches; Santa Clara Alill
& Lumber Co. v. dayes, T6 Cati 80, 390, which was the case of
a combination( amﬁ'ng mamﬁacfurers of lumber, by which it
could contrphvj’he busineﬁa«m certain localities; and to Indin
Bagging AsSetiation v. Koelk, 14 La. Ann. 168, which was the
case of 4a eombination “®mong various commercial firms to
contrujﬂi’s price§"of\bagging used by cotton planters.

Thé cades just cited, it is true, relate to the domestic com-
mme of the, States., But they serve to show the authority
whieh the S{,a’tes possess to guard the public against com-

MBinations thaf interfere with the operation of the natural laws

of comyetitm‘h among those engaged in trade within its lim-
its. Thay“serve also to give point to the declaration of this
coupi,dn Gibhons v. Ogden—a principle never modified by any
subseguent decision—that, subject to the limitations imposed
Abywthie Constitution upon the exereise of the powers granted

\ h’yﬁ that instrument, “the power over commerce with foreign

Jiations and among the several States is vested in Congress
as absolutely as it would be in a single government having
in its constitution the same restrictions on the exercise of
power as are found in the Constitution of the United States.”
Is there, then, any escape from the conclusion that, subject
to such limitations, the power of Congress over interstate and
international commerce is as full and complete as is the
power of any State over its domestic commerce? If a State
may strike down combinations that restrain its domestic
commerce by destroying free competition among those en-
gaged in such commerce, what power, except that of Con-
gress, is competent to protect the freedom of interstate and
international commerce when assailed by a combination that
restrains such commerce by stifling competition among those
engaged in it?

Now, the court is asked to adjude that the Anti-Trust act,
if held to embrace the case before us, is repugnant to the
Constitution of the United States. In this view we are unable
to concur. The contention of the defendants could not Fe
sustained without, in effect, overruling the prior decisions
of this court as to the scope and validity of the Anti-Trust
act. If, as the court has held, Congress can strike down
a combination between private persons or private corpora-
tions that restrains trade among the States, in iron pipe, (as
in Addystone Pipe & Steel Co. v. United States,) or in tiles,
grates and mantels, (as in Montague v. Lowry,) surely it ought
not to be doubted that Congress has power to declare illegal
a combination that restrains commerce among the States,
and with foreign nations, as carried on over the lines of com-
peting railroad companies in the exercise of.public franchises,
and engaged in such commerce. We cannot agree that Con-
gress may strike down combinations among manufacturers
and dealers in iron pipe, tiles, grates and mantels that re-
strain commerce among the States in such articles, but may
not strike down combinations among stockholders of com-
peting railroad ecarriers, which restrain commerce as in-
volved in the transportation of passengers and property
among the several States. If private parties may not, by
combination among themselves, restrain interstate and inter-
national commerce, in violation of an act of Congress, much
less can such restraint be tolerated when imposed or ‘at-
tempted to be imposed upon commerce as carried on over
public highways, established primarily for the convenience
of the people, and subject, therefore, to governmental control.
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Indeed, if the contentions of the defendants are sound why
may not all the railway companies in the United States, that
are engaged, under State charters, in interstate and interna-
tional commerce, enter into a combination such as the one
here in question, and by the device of a holding corporation
obtain the absolute control throughout the entire country of
rates for passengers and freight, beyond the power of Con-
gress .to protect the public against their exactions? The
argument in behalf of the defendants necessarily leads to
such results, and places Congress, although invested by the
People of the United States with full authority to regulate
interstate and international commerce, in a condition of utter
helplessness, so far as the protection of the public against
such combinations are concerned.

Will it be said that Congress can meet such emergencies
by prescribing the rates by which interstate carriers shall be
governed in the transportation of freight and passengers? If
Congress has the power to fix such rates, it does not choose
to exercise its power in that way or that extent. It has a
large discretion as to the means to be employed in the ex-
ercise of any power granted to it. For the present, it has
determined to go no further than to protect the freedom of
commerce among the States and with foreign States by de-
claring illegal all contracts, combinations, conspiracies or
monopolies in restraint of such commerce, and to make it a
public offense to violate the rule it has preseribed. How
much farther it may go, we need not now say. We need
only at this time consider whether it has exceeded its powers
in enacting the statute here in question.

Assuming, without further discussion, that the case before
us is within the terms of the act of Congress, and that the
act is not in excess of the powers of Congress, we recur to
the question, How far may the courts go in reaching and sup-
pressing the combination deéscribed in the bill? All will
agree that if the Anti-Trust act be constitutional, and if the
combination in gquestion is in violation of its provisions, the
courts may enforce the provisions of the statute by such
orders and decrees as are necessary or appropriate to that
end and as may be consistent with the fundamental rules of
legal procedure. And all, we take it, will agree, as estab-
lished firmly by the decisions of this court, that the power
of Congress over commerce extends to all the instrumentali-
ties of such commerce, and to every device that may be em-

ployed to interfere with the freedom of commerce among/

the States and with foreign nations. Hqually, we assume, all
will agree that the Constitution and the laws of the U’nltegl
States are the Supreme Law of the Land, anything in the cpn-
stitution and laws of any State to the contrary notwithstand-
ing. Nevertheless, the Tenth Amendment of the “@dnstitu-
tion is invoked by the defendants, and we ard @ofifronted
with the suggestion that any order or decree @f, the Federal
court which will prevent the Northern Securitiés Cozéx
from exercising the power it acquired in beeoming the l&er
of the stocks of the Great Northern and/ Northenr ch{ﬂc
Railway Companies will be an invasion of the ri of the
State under which the Securities Compafiy was eha'rtered as
well as of the rights of the States creating tlie other com-
panies. In other words, if the State of New JerSey gives a
charter to a corporation, and even if thesebtaining of such
charter was in fact pursuant to a eammnaﬁan under which it
becomes the holder of the stocks of shareho‘lders in two com-
peting parallel railroad companies eng&ged in interstate com-
merce in other States, whereby competition between the re-
spective roads of those companies was to be destroyed and
the enormous commerce carried on over them restrained by
suppressing competition, Congress must stay its hands and
allow such restraint to continue to the detriment of the publie
because, forsooth, the corporations concerned or some of
them are State corporations. We cannot conceive how it is
possible for any one to seriously contend for such a proposi-
tion. It is proper here to say that nothing in the record tends
to show that the State of New Jersey had any reason to
suspect that those who took advantage of its liberal incor-
poration laws had in view, when organizing the Securities
Company, to destroy competition between two great railway
carriers engaged in interstate commerce in distant States of
the Union. The purpose of the combination was concealed
under very general words that gave no clue to the real pur-
poses of those who brought about the organization of the
Securities Company. If the certificate of the incorporation of
that company had stated that the object of the company was
to restrain interstate commerce by destroying competition be-
tween competing, parallel lines of interstate carriers, all
would have seen, at the outset, that there was a purpose to
violate or evade the act of Congress.

We reject any such view of the relations of the National
Government and the States composing the Union. It cannot
be given effect without destroying the just authority of the
United States. It is inconsistent with all the decisions of this
court as to the powers of the National Government over mat-
ters committed to it. No State can by merely creating a cor-

pon_ation, or in any other mode, project its authority into v. Kentucky, 161 U.

other States, and across the continent, so as to prevent Con-
gress from exerting the power it possesses under the Consti-
tution over interstate and international commerce, or so as
to exempt that corporation, so engaged in interstate com-
merce, from obedience to any rule lawfully established by
Congress for such commerce. It cannot be said that any
State may give a corporation, created under its laws, au-
thority to restrain interstate or international commerce
against the will of the Nation as lawfully expressed by Con-
gress. Every corporation created by a State is necessarily
subject to the Supreme Law of the Land. And yet the sug-
gestion is made that to restrain a State corporation from in-
terfering with the free course of trade and commerce among
the States, in violation of an act of Congress, is hostile to the
reserved rights of the States. The Federal court may not
have power to forfeit the charter of the Securities Company;
it may not declare how its shares of stock may be transferred
on its books, nor prohibit it from acquiring real estate,
nor diminish or increase its capital stock. All these and like

_matters are to be regulated by the State which created the

company. But to the end that effect be given to the national
will, as lawfully expressed by Congress, it may prevent that
company, in its capacity as a holding corporation and trustee,
from carrying out the purposes of a combination formed in
restraint of interstate commerce. The Securities Company
is itself a part of that combination; its head and front; its
trustee. It would be extraordinary if the court, in executing
the act of Congress, could not lay hands upon that company
and prevent it from doing that which, if done, will defeat the
act of Congress. Upon like grounds the court, without inter-
fering with the rights of any State, can, by appropriate
orders, prevent the two comp & railroad ‘companies here
involved from c&opg%ating Wi&\ Q Securities Company in
restraining commb among States. In short, the court
may make any, «qr&gr necea,i Ao bring about the dissolution
or suppressionofl an illegal gombination that restrains inter-
state commiereée. All t.hf an be done without infringing in
any degrgdaipon théju&t. Q.uthority of States. The affirmance
of thé judgmhent below will only medn that no combination,
howayeér powerful, ig=gtronger than the law or will be permit-
ted to ‘avail itaelf.of the pretext that to prevent it doing that
w‘hfe;l if don,é yuld defeat a legal enactment of Congress,
is, to attasch*the eserved rights of the States. It would mean
that no deviéﬁ in evasion of its provisions, however skillfully
such ev]‘ae is contrived, and no combination, by whomsoever
formed, i8 beyond the reach of the Supreme Law of the Land,
if ,sueb, device or combination by its operation directly re-
stm‘hls commerce among the States or with foreign nations
snvyiolation of the act of Congress.

The defendants rely, with some confidence, upon the case
of the Baltimore & Ohio R. R. Co. v. Maryland, 21 Wall. 456.
But nothing we have said is inconsistent with any principle
announced in that ease. The court there recognized the prin-
ciple that a State has plenary powers “over its territory, its
highways, its franchises, and its corporations,” and observed
that “we are bound to sustain the constitutional powers and
prerogatives of the States, as well as those of the United
States, whenever they are brought before us for adjudication,
no matter what may be the consequences.” But the court
does not say in any case, and it is not to be supposed that
it will ever say, that any power exists with a State to nullify
a lawful enactment of Congress, or to invest any of its cor-
porations, in whatever business engaged, with authority to
disregard such enactment or defeat its legitimate operation.
On the contrary, the court has steadily held to the doctrine,
vital to the United States as well as to the States, that a
State enactment, even if passed in the exercise of its ac-
knowledged powers, must yield, in case of conflict, to the
supremacy of the Constitution of the United States and the
acts of Congress enacted in pursuance of its provisions. This
results, the court has said, as well from the nature of the
Government as from the words of the Constitution. Gibbons
v. Ogden, 9 Wheat. 1, 210; Sinnot v. Davenport, 22 How. 227,
243; In re Debs, 168 U. S. 564; Missouri, Kansas & Teras Rail-
way v. Haber, 169 U. 8. 612, 626-7. In Texas v. White, T Wall.
700, 725, the court remarked “‘that ‘the people of each State
compose a State, having its own government, and endowed
with all the functions essential to separate and independent
existence,’ and that ‘without the States in union, there could
be no such political body as the United States.” County of
Lane v. Oregon, 7 Wall. 76. Not only, therefore, ean there be
no loss of separate and independent autonomy to the States,
through their union under the Constitution, but it may be not
unreasonably said that the preservation of the States, and
the maintenance of their governments, are as much within
the design and care of the Constitution as the preservation of
the Union and the maintenance of the National Govern-
ment.” These doctrines are at the basis of our Constitutional
Government, and cannot be disregarded with safety to our
free institutions. !

The defendants also rely on Louisville & Nashville Ry.
8. 677. In that case it was contended by




., ing the controlling guestions in this case.
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the railroad company that the assumption of the State to for-
bid the consolidation of parallel and competing lines was an
interference with the power of Congress over interstate com-
merce. The court observed that but little need be said in
answer to such a proposition, for “it has never been supposed
that the dominant power of Congress over interstate com-
merce took from the States the power of legiglation with
respect to the instruments of such commerce, so far as the
legislation was in its ordinary police powers.” But that case
distinetly recognized that there was a division of power be-
tween Congress and the States in respect to interstate rail-
ways, and that Congress had the superior.right to control
that commerce and forbid interference therewith, while to the
States remained the power to create and to regulate the in-
struments of such commerce, so far as necessary to the con-
servation of the public interests. If there is anything in that
case which even intimates that a State or a State corporation
may in*any way directly restrain interstate commerce, over
which Congress has, by the Constitution, complete control,
we have been unable to find it.

The question of the relations of the General Government
with the States is again presented by the specific contention
of each defendant that Congress did not intend “to limit the
power of the several States to create corporations, define
their purposes, fix the amount of their capital, and determine
who may buy, own and sell their stoek.” All that is true,
generally speaking, but the contention falls far short of meet-
To meet this con-
tention we must repeat some things already said in this opin-
ion. If what we have said be sound, repetition will do no
harm. So far as the Constitution of the United States is
concerned, a State may, indeed, create a corporation, define
its powers, prescribe the amount of its stock and the
mode in which it may be transferred. It may even authorize
one of its corporations to engage in commerce of every kind;
domestic, interstate and international. The regulation or
control of purely domestic commerce of a State is, of course,
with the State, and Congress has no direct power over it so
long as what is done by the State does not interfere with the
operations of the General Government, or any legal enact-
ment of Congress. A State, if it chooses so to do, may even
submit to the existence of combinations within its limits
that restrain its internal trade. But neither a State corporf-
tion nor its stockholders can, by reason of the non-action 6f
the State or by means of any combination among stok-
holders, interfere with the complete enforcement of any rule
lawfully devised by Congress for the conduet of coni;pférce

among the States or with foreign nations; for, as we hayée,
seen, interstate and international commerce is widey the coms
trol of Congress. If it were otherwise, the decﬂgﬂtﬂt‘fon in“gie

Constitution of its supremacy, and of the s;s"ngé:ﬂacy as well
of the laws made in pursuance of its proyifions, was a waste
of words. Whilst every instrumentaliiy ‘of domestict.com-
merce is subject to State control, eveuwy'rjh}:ti-umentﬂky"of in-
terstate commerce may be reached anc “f‘?ﬁ]tmlled by-national
authority, so far as to compel it 1o 1'espcc;.ﬁ‘?’h2&iv’ rules for
sueh commerce lawfully ecstablished by Congressi/ No corporate
person can excuse a departure from or viglation of that rule
under the plea that that which it has den&,or omitied to do
is permitted or not forbidden by the State under whose au-
We repeat that no State can
endow any of its corporations, orffan¥ eombination of its cit-
izens, with authority to disobey the national will as mani-
fested in legal enactments of Congress. So long as Congress
keeps within the limits of its authority as defined by the
Constitution, infringing no rights recognized or secured by
that instrument, its regulations of interstate and interna-
tional commerce, whether founded in wisdom or not, must
be submitted to by all. Mischief and only mischief can
come from the failure of the courts to recognize this funda-
mental’ principle of constitutional construction. To depart
from it because of the circumstances of special cases, or be-
cause the rule, in its operation, may possibly affect the inter-
ests of business, is to endanger the safety and integrity of
our institutions and make the Constitution mean not what
it says but what interested parties wish it to mean at a par-
ticular time and under particular circumstances. The su-
premacy of the law is the foundation rock upon which our
institutions rest. The law, this court said in United States
v. Lee, 106 U. S. 196, 220, is the only supreme power in our
system of Government. And no higher duty rests upon this
court than to enforce, by its decrees, the will of the legisla-
tive department of the Government, as expressed in a statute,
unless such statute be plainly and unmistakably in viclation
of the Constitution. If the statute is beyond the constitu-
tional power of Congress, the court would fail in the per-
formance of a solemn duty if it did not so declare. But if
nothing more can be said than that Congress has erred—and
the court must not be understood as saying that it has or
has not erred—the remedy for the error and the attendant
mischief is the selection of new Senators and Representa-
tives, who, by legislation, will make such changes in existing

statutes, or adopt such new statutes, as may be demanded by

_their constituents and be consistent with law.

Many suggestions were made in argument based upon the
thought that the Anti-Trust act would in the end prove to be
mischievous in its consequences. Disaster to business and
widespread financial ruin, it has been intimated, will follow
the execution of its provisions. Such predictions were made
in all the cases heretofore arising under that act. But they
have not been verified. It is the history of monopolies in
this country and in England that predictions of ruin are
habitnally made by them when it is attempted, by legislation,
to restrain their operations, and to protect the public against
their exactions. In this, as in former cases, they seek shelter
behind the reserved rights of the States and the constitu-
tional guarantee of liberty of contract. But this court has
heretofore adjudged that the act of Congress did not touch
the rights of the States, and that liberty of contract did not
involve a right to deprive the public of the advantages of
free competition in trade and commerce. But even if the
court shared the gloomy forebodings in which the defendants
indulged, it could not refuse to respect the action of the leg-
islative branch of the Government if what it has done is
within the limits of its constitutional power. The sugges-
tions of disaster to business have, we apprehend, their origin
in the zeal of parties who arg opposed to the policy under-
lying the act of Congress or are interested in the result of
this particular case; at any rate, the suggestions imply that
the court may and ought to refuse the enforcement of the
provisions aof the act if, in its judgment, Congress was not
wise in prescribing as a rule by which the conduct of inter-
state and international commerce is to be governed, that
every combination, whatever.its form, in restraint of such
commerce and the monopolizing or attempting to monopolize
such commercé shall he,illaéﬁfal‘."’ These, plainly, are questions
as to the policy, of legialaiﬁi which belong to the legislative
department,@Aud this count*has no function to supervise such
legislatioh from the™standpoint of wisdom or policy. We
need omnly'say that Gopgress has authority to declare, and by
the langnage of %tS act, as interpreted in prior cases, has, in
efigét, declafed, that the freedom of interstate and interna-
tional commeree shall not be ohstructed or disturbed by any

Gembination /conspiracy or monopoly which will restrain such

X

eommerce, bY preventing the free operation of competition
among’ interstate carriers engaged in the transportation of
frei %naﬁd passengers. This court cannot disregard that
de ‘r;gt?ion unless Congress, in passing the statute in ques-
iiom, be held to have transgressed the limits presecribed for
#f§ action by the Constitution. But, as already indicated, it
cannot be so held consistently with the provisions of that in-
strument.

The combination here in question may have been for the
pecuniary benefit of those who formed or caused it to be formed.
But the interests of private persons and corporations cannot
bhe made paramount to the interests of the general publie.
Under the Articles of Confederation commerce among the
original States was subject to vexatious and local regulations
that took no account of the general welfare. But it was for
the protection of the general interests, as involved in inter-
state and international commerce, that Congress, represent-
ing the whole country, was given by the Constitution full
power to regulate commerce among the States and with
foreign nations. In Brown v. Maryland, 12 Wheat. 446, it was
said: ““Those who felt the injury arising from this state of
things, and those who were capable of estimating the in-
fluence of commerce on the prosperity of nations, perceived
the necessity of giving the control over this important sub-
jeet to a single government. Tt may be doubted whether any
of the evils proceeding from the feebleness of the Federal
Government contributed more to that great revolution which
introduced the present system than the deep and general con-
viction that ecommerce ought to be regulated by Congress.”
Railroad companies, we said in the Traens-Missouri Freight As-
sociation case, “‘are instruments of commerce, and their business
is commerce itself.” And such companies, it must be remem-
bered, operate “public highways, established primarily for
the econvenience of the people, and therefore are subject to
governmental control and regulation.” Cherokee Nation v.
Kansas Railway Co., 135 U. 8. 641, 657; Chicago &c. R. R. Co.
v. Pullman Car Co., 139 U. 8. 79, 90; Interstate Commerce Com-
mission v. Brimson, 154 U, S. 447, 475; United States v. Freight
Assoeciation, 166 U. 8. 290, 332; Smyth v. Ames, 169 U. S. 466,
544; Lake Shore &e. v. Ohio, 173 U. S. 285, 301. When such
carriers, in the exercise of public franchises, engage in the
transportation of passengers and freight among the States
they become—even if they be State corporations—subject to
such rules as Congress may lawfully establish for the con-
duct of interstate commerce.

It was said in argument that the circumstances under
which the Northern Securities Company obtained the stock
of the constituent companies imported simply an investment
in the stock of other corporations, a purchase of that stock;
which investment or purchase, it is contended, was not for-
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bidden by the charter of the company and could not be made
illegal by any act of Congress. This view is wholly fal-
lacious, and does not comport with the actual transaction.
There was no actual investment, in any substantial sense,
nor any real sale to, or purchase by, the Northern Securities
Company of the stock of the two constituent companies. If
it was, in form, such a transaction, it was not, in fact, one
of that kind. However that company may have acquired for
itself any stock in the Great Northern and Northern Pacific
Railway Companies, no matter how it obtained the means to
do so, all the stock it held or acquired in the constituent
companies was acquired and held to be used in suppressing
competition between those companies. It came into exist-
ence only for that purpose. The defendant Morgan had full
knowledge of what it was designed to be accomplished, and
as to what was actually accomplished by the combination in
question. In his testimony he was asked, “Why put the
stocks of both these [constituent companies| into one hold-
ing company?’ He frankly answered: “In the first place,
this holding company was simply a question of custodian,
because it had no other alliances.” That disclosed the actual
nature of the transaction, which was only to organize the
Northern Securities Company as a holding company, in whose
hands, not as a purchaser or absolute owner, but simply as
custodian, were to be placed .the stocks of the constituent
companies—such custodian to represent the combination
formed between the shareholders of the constituent com-
panies, the direct and necessary effect of such combination
being, as already indicated, to restrain and monepolize inter-
state commerce by suppressing or (to use the words of this
court in United States v, Joint Traffic Association) “something"”
competition between the lines of two railway carriers.

“We will now inquire as to the nature and extent of the
relief granted to the Government by the decree below.

By the decree in the Circuit Court it was found and ad-
judged that the defendants had entered into a combination
or conspiracy in restraint of trade or commerce among the
several States, such as the act of Congress denounced as il-
legal; and that all of the stocks of the Northern Pacific Rail-
way Company and all the stock of the Great Northern Rail-
way Company, claimed to be owned and held by the Northern
Securities Company, was acquired, and is by it held, in virtue
of such combination or conspiracy, in restraint of trade and
commerce among the several States. [t was therefore de¥
creed as follows: “That the Northern Securities Company,
its officers, agents, servants and employees, be and theyave
hereby enjoined from acquiring, or attempting to acqgﬂre
further stock of either of the aforesaid railway companies;
that the Northern Securities Company be enjoingd, I
ing the aforesaid stock which it now holds or may acquire,
and from attempting to vote it, at any mecth;g of the stogk-
holders of either of the aforesaid ra[lwa,y' chmpanies snﬂ
from exercising or attempting to exercise any controly direc-
tion, supervision or influence whatsoever ‘ever the acts and
doings of said railway companies, or either of themshy virtue
of its holding such stock therein; that the Nofihern Pacifie
Railway Company and the Great Northern Railway Company,
their officers, directors, servants and agents,\be*and they are
hereby respectively and collectively enjoined\from permitting
the stock aforesaid to be voted by the“Nerthern Securities
Company, or in its behalf, by its a&t.orhﬁys or agents, at any
corporate election for directors or ‘officers of either of the
aforesaid railway companies; that théy, together with their
officers, directors, servants and agents, be likewise enjoined
and respectively restrained from paying any dividends to the
Northern Securities Company on account of stock in either
of the aforesaid railway companies which it now claims to
own and hold; and that the aforesaid railway companies,
their officers, directors, servants and agents, be enjoined
from permitting or suffering the Northern Securities Com-

pany or any of its officers or agents, as such officers or.

agents, to exercise any control whatsoever over the corpo-
rate acts of either of the aforesaid railway companies. But
nothing herein contained shall be construed as prohibiting
the Northern Securities Company from returning and trans-
ferring to the Northern Pacific Railway Company and the
Great Northern Railway Company, respectively, any and all
shares of stock in either of said railway companies which
said, The Northern Securities Company, may have heretofore
received from such stockholders in exchange for its own
stock: and nothing herein contained shall be construed as
prohibiting the Northern Securities Company from making
such transfer and assignments of stock aforesaid to such per-
son or persons as may now be the holders and owners of its
own stock originally issued in exchange or in payment for
the stock claimed to have been acquired by it in the afore-
said railway companies.”

Subsequently, and before the appeal to this court was per-
fected, an order was made in the Circuit Court to this effect:
“That upon the giving of an approved bond to the United
States by or on behalf of the defendants in the sum of fifty
thousand dollars conditioned to prosecute their appeal with
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om Vot

effect and to pay all damages which may result to the United
States from this order, that portion of the injunection con-
tained in the final decree herein-which forbids the Northern
Pacific Railway Company and the Great Northern Railway
Company, their officers, directors, servants and agents, from
paying dividends to the Northern Securities Company on
account of stock in either of the railway companies which
the Securities Company claims to own and hold, is suspended
during the pendency of the appeal allowed herein this day.
All other portions of the decree and of the injunction it con-
tains remain in force and are unaffected by this order.”

No valid objeetion can be made to the decree below, in
form or in substance. If there was a combination or con-
spiracy in violation of the act of Congress, between the
stockholders of the Great Northern and the Northern Pacific
Railway Companies, whereby the Northern Securities
Company was formed as a holding corporation, and whereby
interstate commerce over the lines of the constituent com-
panies was restrained, it must follow that the court, in exe-
cution of that aect, may prohibit the parties to the combina-
tion from doing the specific things which being done would
affect the result denounced by the act. To say that the court
may not go that far is to say that it is powerless to enforce
the act in question, or to suppress the illegal combination,
and is powerless to protect the rights of the public as against
that combination.

It is here suggested that the alleged combination had ac-
complished its object before the commencement of this suit,
in that the Securities Company had then organized, and had
actually received a majority of the stock of the two con-
stituent companies; thercfore, 1t is\arguned, no effective relief
can now be granted by the Sﬁi ment. This same view
was pressed upon.s Circuits, Gourt, and was rejected. It
was completely Answered by hat court when it said: “Con-
cerning the s @ conteption, we ohserve that it would be a
novel, not ‘m'tw absurd,, 'mltbrp:etation of the Anti-Trust act
to hold the.ﬁg.ﬁter mtﬁ:lamfu] combination is formed and has
acquired’ thie powel_which it had no right to acquire, namely,
to r&sml&‘ com,merceu by suppressing competition, and is pro-

ceeding to use @nd execute the purpose for which the com-
bina.tiou was (f ed, it must be left in possession of the
s acquired, with full freedom to exercise it.

construction. Congress aimed to destroy the power to place
any_ direel restraint on interstate trade or commerce, when
by‘ﬁnynvcomblnation or conspiracy, formed by either natural
o atHﬁcial persons, and such a power had been acquired;
iqd “the Government may intervene and demand relief as

vlous;l&fha ‘act, when fairly interpreted, will bear no such

Wwell after the combination is fully organized as while it is

in process of formation. In this instance, as we have already
said, the Securities Company made itself a party to a com-
bination in restraint of interstate commerce that antedated
its organization, as soon as it cameé into existence, doing so,
of course, under the direction of the very individuals who
promoted it.”” The Circuit Court has done only what the
actual situation demanded. Its decree has done nothing more
than to meet the requirements of the statute. It could not
have done less withont declaring its impotency in dealing
with those who have violated the law. The decree, if
executed, will destroy, not the property interests of the
original stockholders of the constituent companies, but the
power of the holding .corporation, as the instrument of an
illegal combination to do that which, if done, would restrain
interstate and international commerce. The exercise of that
power being restrained, the object of Congress will be accom-
plished; left undisturbed, the act in question will be value-
less for any practical purpose.

It is said that this statute contains criminal provisions
and must therefore be strictly construed. The rule upon
that subject is a very ancient and salutary one. It means
only that we must not bring cases within the provisions of
such a statute that are not clearly embraced by it, nor by
narrow, technical or forced construction of words, exclude
cases from it that are obviously within its provisions. What
must be sought for always is the intention of the legislature,
and the duty of the court is to give effect to that intention
as disclosed by the words used.

As early as the case of King v. I'nhabitants of Hodnett, 1
7. R. 96, 101, Mr. Justice Buller said: “It is not true that
the courts in the exposition of penal statutes are to narrow
the construetion.” In United States v. Wiltherger, 5 Wheat. T6,
95, Chief Justice Marshall, delivering the judgment of this
court and referring to the rule that penal statutes are to be
construed strictly, said: “It is a modification of the ancient
maxim, and amounts to this, that though penal laws are to
be construed sirictly, they are not to be construed so strietly
as to defeat the obvious intention of the legislature. The
maxim is not to be so applied as to narrow the words of the
statute to the exclusion of cases which those words, in their
ordinary acceptation, or in thait sense in which the legis-
lature has obviously used them, would comprehend. The
intention of the legislature is to be collected from the words
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they employ. Where there is no ambiguity in the words,
there is no room for construction.” In Unifed States v. Morris,
14 Pet. 464, 475, this court, speaking by Chief Justice Taney,
said: “In expounding a penal statute the court certainly will
.not extend it beyond the plain meaning of its words; for it
has been long and well settled that such statutes must not
be construed strictly. Yet the evident intention of the legis-
lature ought not to be defeated by a forced and overstrict
construction. 5 Wheat. 95.” So, in The Schooner Industry, 1
Gall, 114, Mr. Justice Story said: “We are undoubtedly bound
to construe penal statutes strictly, and not to extend them
beyond their obvious meaning by strained inferences. On
the other hand, we are bound to interpret them according to
the manifest import of the words, and to hold all cases which
are within the words and the mischiefs to be within the
remedial influence of the statute.” In another case the same
eminent jurist saiti: “I agree to that rule in its true and
sober sense: and that is, that penal statutes are mot fo be
enlarged by implication or extended to cases not obviously
within their words and purport. In short, it appears to
us that the proper course in all these cases is to search out
and follow the true intent of the legislature, and to adopt
that sense of the words which harmonizes the best with the
context, and promotes in the fullest manner the apparent
policy and objects of the legislature.” United States v. Winn,
3 Numner, 209, 211, 212, In People v. Barton, 6 Cowen, 290, the
highest court of New York said: ‘“Although a penal statute
is to be construed strictly, the courts are not to disregard
the plain intent of the legislature; and it is well settled that
a statute which is made for ihe good of the public, ought,
although it be penal, to receive an equitable construction.”
So, in Commomwcealth v. Martin, 17 Mass. 359, the highest
court of Massachusetts said: “If a statute, creating or in-
creasing the penalty, be capable of two constractions, un-
doubtedly that construction which operates in favor of life
or liberty is to be adopted; but it is not justifiable in this,
any more than in any other case, to imagine ambiguities
merely that a lenient construction may be adopted. If such
were the privilege of a court, it would be easy to obstruct
the public will in almost every statute enacted; for it rarely
happens that one is so precise and exact in its terms, as to
preclude the exercise of ingenuity in raising doubts about its
construction.”
this country and in England to the same effect.

Guided by these long-established ruies of cnnstructmn,
it is manifest that if the Anti-Trust act is held not, to em-
brace a case such as is now before us, the plain intention
of the legislative branch of the Government will be defeated:
If Congress has not, by the words used in the aet, described,
this and like cases, it would, we apprehend, be~impossibla, t6
find words that would describe them. This, i must be re:
membered, is a suit in equity, instituteds by authority of
Congress “to prevent and restrain viola‘t.mns of thelact,”
§4; and the court, in virtue of a well thtled rulesgeverning
proceedmgs in equity, may mould its ﬂem‘ee 50 as\to accom-
plish practical results—such results as law and”justice de-
mands. The defendants have no just cause tof co;n'pla.m of the
deeree, in matter of law, and it should bhe~affirmed.

The judgment of the court is that the decree below be
and hereby is affirmed, with liberty <«to" t e Cireuit Court to
proceed in the execution of its dec!‘eﬂ a‘a the circumstances
may require.

Affirmed.
Dissenting,
CHier JusTicE FULLER,
Mg, Justice WHITE,
MRg. JUSTICE PECKHAM,

Mgz, JusticeE HOLMES,

JUSTICE BREWER'S COCNCURRING OPINION.

No. 277.
BREWER, J., concurring.

I am unable to assent to much that is said in the opinion
just announced, and believe that the importance of the case
and the questions involved justify a brief statement of my
views.

First, let me say that while I was with the majority of
the court in the decision in United States v. Freight Association,
(166 U. 8. 290,) followed by the cases of United States v.
Joint Traffic Association, (171 U. 8. 505,) Addystone Pipe & Steel
Company v. United States, (176 U. 8. 211,) and Montague &
Company v. Lowry, decided at the present term, and while a
further examination (which has been induced by the able
and exhaustive arguments of counsel in the present case)
has not disturbed the conviction that those cases were
rightly decided, I think some statements in the opinions
went too far. Instead of holding that the Anti-Trust act in-
cluded all contracts, reasonable or unreasonable, in restraint
of interstate trade, the ruling should have been that the

There are cases almost without number 4n°
‘means,of its own;

contracts there presented were in themselves unreasonable
restraints of interstate trade, and therefore within the scope
of the act. Congress did not intend by that act to reach and
destroy those minor contracts in partial restraint of trade
which the long course of decitions at common law had af-
firmed were reasonable and ought to be upheld. The purpose
rather was to add a statutory prohibition with preseribed
penalties and remedies to nullify those contracts which were
in direct restraint of trade, unreasonable and against public
policy. Whenever a departure from common law rules and
definitions is claimed, the purpose to make the departure
should be clearly shown. Such a purpose does not appear
and such a departure was not intended.

Further, the general language of the act is limited by
the power which the individual has to manage his own prop-
erty and determine the place and manner of its investment.
Freedom of action in these respects is among the inalienable
rights of every citizen. If, applying this to the present case,
it appeared that Mr. Hill was the owner of a majority of the
stock in the Great Northern Railway Company he could not
by any act of Congress be deprived of the right of investing
his surplus means in the purchase of stock of the Northern
Pacific Railway Company, although such purchase might tend
to vest in him through that ownership a control, over both
companies. In other words, the right, which all other citizens
had, of purchasing Northern Pacific stock could not be denied
to him by Congress because of his ownership of stoek in the
Great Northern Company. Such was the ruling in Pearsall
v. Great Northern Railicay, (161 U. 8. 646,) in which this
court said (p. 671), in reference to the right of the stock-
holders of the Great Northern Company to purchase the stock
of the Northern Pacific Railway\Company: “Doubtless these
stockholders copld lawfully Yacquire by individual purchases
a majority or evell the whele of the stock of the reorganized
company, and ‘this possthlir oObtain its ultimate control; but
the cnmpanies would sfill'wemain separate corporations with
no intergsts, s suchyjncommon.”

But, ne’ such~inyestment by a single individual of his
means Ad* presented) in this suit. There was a combination
b¥ several imdividuals separately owning stock in two rail-
road. companies to place the control of both in a single corpo-
ration. ’I‘hat worporation, the Securities Company, though
uwominally baving a capital stock of $400,000,000, had no
$30,000 in cash was put into its treasury,
but s,fml)l‘v for the expenses of organization. The organizers
might)just as well have made the nominal stock a thousand
millienis as four hundred, and the corporation would have
been no richer or poorer. A corporation, while by fiction of
l#w recognized for some purpose as a person and for pur-
poses of jurisdiction as a citizen, is not endowed with the
inalienable rights of a natural person. It is an artificial per-
son, substantially only for the convenient transaction of busi-
ness. In this case it was a mere instrumentality by which
separate railroad properties were combined under one con-
trol. That combination is as direct a restraint of trade by
destroying competition as the appointment of a committee
to regulate rates. A prohibition of such a combination is
not at all inconsistent with the right of an individual to pur-
chase stock. The transfer of stock to the Securities Com-
pany was a mere incident, the manner in which the unlawful
combination to destroy competition and thus restrain trade
was carried out.

If the parties interested in these two railroad companies
can, through the instrumentality of a holding corporation,
place both under one control, then in like manner, as was
conceded on the argument by one of the counsel for the ap-
pellants, could the control of all the railroad companies in
the country be placed in a single corporation. Nor need this
arrangement for control stop with what has already been
done. The holders of $201,000,000 of stock in the Northern
Securities Company might organize another ecorporation to
hold their stock in that company, and the new corporation
holding the majority of the stock in the Northern Securities
Company and acting in obedience to the wishes of a majority
of its stockholders would control the action of the Securities
Company and through it the action of the two railroad com-
panies, and this process might be extended until a single
corporation whose stock was owned by three or four parties
would be in practical control of both roads, or, having before
us the possibilities of combination, the control of the whole
transportation system of the country.

Again, there is by this suit no interference with State
power. It is a recognition rather than a disregard of such
power. This merging of control and destruction of competi-
tion was not authorized, but specifically prohibited by the
State which created one of the railroad companies, and
within whose boundaries the lines of both were largely lo-
cated and much of their business transacted. It has been

pointed out that the work which these two railroad com-

panies were engaged in was largely interstate commerce, a
matter over which Congress has control, and they were so
situated that they were competitors in that business.
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It must also be rememberead that under present conditions
a single railroad is, if not a legal, largely a practical
monopoly, and the arrangement by which the control of these
two competing roads was merged in a single corporation
broadens and extends such monopoly. 1 cannot look upon it
as other than an unreasonable combination in restraint of
interstate commerce—one in conflict with State law and
within the letter and spirit of the statute and the power of
Congress, and therefore I concur in the judgment of af-
firmance.

I have felt constrained to make these observations for
fear that the broad and sweeping language of the opinion of
the court might tend to unseftle legitimate business enter-
prises, stifle or retard wholesome business activities, en-
courage improper disregard of reasonable confracts and in-
vite unnecessary litigation.

DISSENTING OPINION BY JUSTICE HOLMES.

SUPREME COURT OF THE UNITED STATES.
No. 277.—October Term, 1903,

Northern Securities Company | Appeal from the Cireuit
et al., Appellants. { Court of the United States
8. for the Distriect of Minne-

sota.

[ March 14, 1904.]
Mr. Justice Hormes, with whom concurred the Chief Justice,

Mr. Justice Warre and Mr, Justice Prcenanm, dissenting:

1 am unable to agree with the judgment of the majority
of the Court, and although I think it.useless and undesirable,
as a rule, to express dissent, I feel bound to do so in this case
and to give my reasons for it

Great cases like hard cases make bad law. TFor great
cases are called great, not by reason of their real importance
in shaping the law of the future, but because of some accident
of immediate overwhelming interest which appeals to the
feelings and distorts the judgment., These immediate interests
exercise a kind of hydraulic pressure which makes what pre-
viously was clear seem doubtful, and before which even well
settled principles of law will bend. What we have to do in
this case is to find the meaning of some not very difficult
words. We must try, I have tried, to do it with the same
freedom of natural and spontaneous interpretation that one
would be sure of if the same question arose upon an indicts
ment for a similar act which excited no public attention, and
was of importance only to a prisoner before the court. \Fur-
thermore, while at times judges need for their work the train-
ing of economists or statesmen, and must act in view_of their
foresight of consequences, vef when their task is to(interpret
and apply the words of a statute, their functionis 1erely
academie to begin with—to read English intelligedtlv—and a
consideration of consequences comes into playrifhat all, efily
Whelil the meaning of the words used is open to reasonable
doubt,

The question to be decided is whether, Ainder the aect of
July 2, 1890, c. 647, (26 Stat. 209,) it is unlawful, at.any stage
of the process, if several men unite to form a cgrporation for
the purpose of buying more than half the stockefveach of two
competing interstate rallroad companies, if they form the
corporation, and the corporation buys the stock. I will sup-
pose further that every step is taken, frounthe beginning, with
the single intent of ending competitions between the com-
panies. I make this addition not becatise it may not be and
is not disputed but because, as I shall try to show, it is totally
unimportant under any part of the statute with which we
have to deal. .

The statute of which we have to find the meaning is a
criminal statute, The two sections on which the government
relies both make certain acts crimes. That is their immediate
purpose and that is what they say. It is vain to insist that
this is not a criminal proceeding. The words cannot be read
one way in a suit which is to end in fine and imprisonment
and another way in one which seeks an injunction. The con-
struction which is adopted in this case must be adopted in
one of the other sort. I am no friend of artjficial interpreta-
tions because a statute is of one kind rather than another,
but all agree that before a statute is to be taken to punish
that which always has been lawful it must express its intent
in olear words. So I say we must read the words before us
as if the gquestion were whether two small exporting grocers
should go to jail.

Again the statute is of a very sweeping and general char-
acter. It hits “every” contract or combination of the pro-
hibited sort, great or small, and “every” person who shall
monopolize or attempt to monopolize, in the sense of the act,
“gny part” of the trade or commerce among the several
States. There is a natural inclination to assume that it was
directed against certain great combinations and to read it in
that lght. It does not say so. On the contrary, it says
“ayvery,” and “any part’’ Still less was it directed specially
against railroads. There even was a reasonable doubt whether
it included railroads until the point was decided by this Court.

’ghe United States.

-sajs ‘nothing about competition.

Finally, the statute must be construed in such a way as
not merely to save its constitutionality but, so far as is con-
sigtent with a fair interpretation, not to raise grave doubts on
that score. I assume, for the purposes of discussion, although
it would be a great and serious step to take, that in some case
that seemed to need heroic measures, Congress might regulate
not only commerce, but instraments of commerce or contracts
the bearing of which upon commerce would be only indirect.
But it is clear that the mere fact of an indirect effect upon
commerce not shown to be certain and very great, would not
justify such a law. The point decided in United States v. E. (.
Knight Co., 156 U. 8. 1, 17, was that “the fact that trade or
commerce might be indirectly affected was not enough to
entitle complainant to a decree”” Commerce depends upon
population, but Congress could not, on that ground., undertake
to regulate marriage and divorce. If the act before us is to be
carried out according to what seems to me the logic of the
argument for the government, which 1 do believe that it will
be, I can see no part of the conduct of life with which on
similar principles Congress might not interfere.

This act is construed by the government to affect the
purchasers of sharves in two railroad companies because of the
effect it may have, or, iff you like, is certain to have, upon
the competition of these roads. If such a remote result of
the exercise of an ordinary incident of property and personal
freedom is enough to make that exercise unlawful, there is
Lardly any transaction concerning commerce between the
States that may not be made a crime by the finding of a
jury or a court, The personal ascendency of one man may
he such that it would give to his advice the effect of a com-
mand, if lie owned but a single share in each road. The tend-
ency of his presence in the stockholders’ meetings might be
certain to prevent competition, and fhus his advice, if not
his mere existence,become a criire,

I state these,gefieral considepations as matters which I
should have to take ffito z\('tq&m,,?befox-e I could agree to affirm
the decree appéated from, Aufl do not need them for my own
opinion, because-when L read the act I cannot feel sufficient
doubt as 4o the meanifg of the words to need to fortify my
conclusion/ By “any (generdlities. Their meaning seems to me
plai on their face. .

The first section makes “Every contract, combination in
fhéy form of trust or otherwise, or conspiracy in restraint of
fuide or confmérce among the severa] States, or with foreign
uitions” a, wmisdemeanor, punishable by fine, imprisonment
or both. “Much trouble is made by substituting other phrases
assumg@dfo be equivalent, which then are reasoned from as i
theywere in the act. The court below argued as if maintain-
ing competition were the expressed object of the act. The act

1 stick to the exact words
used. The words hit two classes of cases, and only two—Con-
fracts in restraint of trade and combinations or conspiracies
in restrain of trade, and we have to consider what these re-
spectively are. Contracts in restraint of trade are dealt with
and defined by the common law. They are contracts with a
stranger to the contractor's business, (although in some cases
carrying on a similar one,) which wholly or partially restrict
the freedom of the contractor in earrying on that business as
otherwise he would. The objection of the common law to
them was primarily on the contractor’s own account. The
notion of monopoly did not come in unless the contract cov-
ered the whole of England. Mitchell v. Reynolds, 1 P. Wms.
181. Of course this objection did not apply to partnerships
or other forms, if there were any. of substituting a com-
munity of interest where there had been competition. There
was no objection to such combinations merely as in restraint
of trade, or otherwise unless they amounted to a monopoly.
Contracts in restraint of trade, T repeat, were contracts with
strangers to the contractor's business, and the ftrade ve-
strained was the contractor’s own.

Combinations or conspiracies in restraint of trade, on the
other hand, were combinations to keep strangers to the agree-
ment out of the business. The objection to them was not
an objection to their effect upon the parties making the con-
tract. the members of the eombination or firm, but an objec-
tion to their intended effect upon strangers to the firm and
their supposed consequent effect upon the public at large. In
other words, they were regarded as contrary to public poliey
because they monopolized or attempted to monopolize some
portion of the trade or commerce of the realm. See United
Rtates v. B. €. Knight Co.. 156 U. 8. 1. All that is added to
the first section by § 2 is that like penalties are imposed upon
every single person who, without combination, monopolizes
or attempts to monopolize commerce among the States; and
that the liability is extended to attempting to monopolize any
part of such trade or commerce. It is more important as an
aid to the construction of § 1 that it iz on its own account.
It shows that whatever is criminal when done by way of
combination is equally criminal if done by a single man.
That T am rvight in my interpretation of the words of § 1 i8
shown by the words “in the form of trust or otherwise.” The
prohibition was suggested by the trusts, the ohjection to
which, as every one knows, was not the union of former com-
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petitors, but the sinister power exercised or supposed to be
exercised by the compination in keeping rivais out of the
business and ruining those who alreaay were in. 1t was the
ferocious extreme of competition with others, not the cessa-
tion of compertion among the partners, that was the evil
fearcd. Jurther proof is to be found in § 7, giving an action
to any person injured in his business or property by the
forbidden conduet. This cannot refer to the parties to the
agrecment and plainly means that outsiders who ave injured
in their attempt to compete with a trust or other similar
combination may recover for it. W. W. Montague & Co. v.
Lowry—U. 8.—. How effective the section may be or how
far it goes, is not material to my point. My general sum-
mary of the two classes of cases which the act affects is
contirmed by the title, which is “An Aect to protect Trade
and Commerce against unlawful Restraints and Monopolies.”

What I now ask is under which of the foregoing classes
this case is supposed to come, and that question must be ans-
swered as definitely and precisely as if we were dealing with
the indictments which logically ought to follow this decision,
The provision of the statute against contracts in restraint of
trade has been held to apply to contracts hetween railroads,
otherwise remaining independent, by which they restricted
their respective freedom as to rates. This restriction by con-
tract with a stranger to the contractor’'s business is the
ground of the decision in United States v. Joint Traffic Asso-
ciation, 171 U. 8. 505, following and affirming United States v.
Trans-Missouri Freight Association, 166 U. 8. 200, I accept
those decisions absolutely, not only as binding upon me, but
as decigions which 1 have no desire to criticize or abridge.
But the provision has not been decided, and, it seems to wme,
could not be decided without a perversion of plain language,
to apply to an arrangement by which competition is ended
through community of interest—an arrangement which leaves
the parties without external restriction. That provision,
tuken alone, does not require that all existing competitions
shall be maintained. It does not look primarily, if at all,
to competition: It simply requires that a party's freedom in
trade hetween the States shall not be cut down by contract
with a stranger. So far as that phrase goes, it is lawful to
abolish competition by any form of union. It would seem to
me impossible to say that the words “every contract in re-
straint of trade is a erime punishable with imprisonment,”,
would send the members of a partnership between, or @
consolidation of, two trading corporations to prison—still
more impossible to say that it forbade one man or corpori-
tlon to purchase as much stock as he liked in both. Yet
those words would have that effect if the clause of § % applies
to the defendants here. For it cannot be too carefully Feriem-
bered that that clause applies to “every” contract of ‘the for-
bidden kind—a consideration which was the turiirg point of
the Trans-Missouri Freight Association’s case. {

If the statute applies to this case it must e’ because the
parties, or some of them, have formed, orgbeciuse the “Neorth-
ern Securities Company is, a combination “in restratot of
trade among the States, or, what comespo the sime thing
in my opinion, because the defendants,”or some\or one of
them. are monopolizing or attempting to monépolize some
part of the commerce between the States. Biit the mere
reading of those words shows that they apéwised in a limited
and accurate sense. According to 110[)111&1'3',§[:(+ech. every con-
cern monopolizes whatever business it does. and if that busi-
ness is trade between two States j,t_'-qmnopolizos a part of
the trade among the States. Ofteotuse the statute does not
forbid that. It does not mean thatall business must cease.
A single railroad down a narrow valley or through a moun-
tain gorge monopolizes all the railroad transportation through
that valley or gorge. - Indeed every railroad monopolizes, in a
popular sense, the trade of some area. Yet T suppose no one
would say that the statute forbids a combination of men
into a corporation to build and run such a railroad between
the States.

I assume that the Minnesota charter of the Great North-
ern and the Wisconsin charter of the Northern Pacific both
are valid. Suppose that, before either road was built, Min-
nesota, as part of a system of transportation between the
States, had created a railroad company authorized singly to
build all the lines in the States now actually built, owned
or controlled by either of the two existing companies. T take
it that that charter would have been just as good as the
present one, even if the statutes which we are considering
had been in force. In whatever sense it would have created
. & monopoly the present charter does. It would have been
a large one, but the act of Congress makes no discrimina-
tion according to size. Size has nothing to do with the mat-
ter. A monopoly of “any part” of commerce among the
States is unlawful. The supposed company would have owned
lines that might have been competing—probably the present
one does. But the Aet of Congress will not be construed to
mean the universal disintegration of society inte single men.
each at war with all the rest. or even the prevention of all
further combinations for a common end.

There is a natural feeling that somehow or other the
statute meant to strike at combinations great enough fto

cuuse just anxiety on the part of those who love their coun-
try more than money, while it viewed such little ones as 1
Lhave supposed wita just indifference. This notion, it may be
suid, somehow breathes from the pores of the act, although
it seems to be contradicted in every way by the words in
detail. And it has occurred to me that it might be that
when a combination reached a certain size it might have at-
tributed to it more of the character of a monopoly merely
by virtue of its size than would be attribnted to a smaller
one, 1 am quite clear that it is only in connection with
monopolies that size could play any part. But my answer
has been indicated already. In the first place size in the case
of railroads is an inevitable ineident and if it were an objec-
tion under the act, the Great Northern and the Northern
Pacific already were too great and encountered the law. In
the next place in tne case of railroads it is evident that the
size of the combination is reached for other ends than those
which would make them monopolies. The combinations are
not formed for the purpose of excluding others from the
field. Findlly, even a small railroad will have the same
tendency to exclude others from its narrow area that great
ones have to exclude others from a greater one, and the
statute attacks the small monopolies as well as the great.
The very words of the act make such a distinction impos-
sible in this case and it has not been attempted in express
terms.

If the charter which I have imagined above would have
been good notwithstanding the monopoly, in a popular sense,
which it created, one next is led to ask whether and why
a combination or consolidation of existing roads, although in
actual competition, into one company of exactly the same
powers and extent, would be any more obnoxious to the law.
Although it was decided in louisville & Nashville Railroad
Co. v. Kentucky, 161 U. 8. 6I%. 301, that since the statute, as
before, the Stafes have the\power to regulate the matter,
it was said, id the argwmnént, that such a consolidation would
be unlawfulyand it seeins to me that the Attorney General
was compelled to say ‘sofin order to maintain his case. DBut
I think ‘that logic would nof.let him stop there, or short of
denyifighthe power.of-a State at the present time to authorize
giie )company to” construct and own two. parallel lines that
might compete. “The rmonopoly would be the same as if
the roads weresconsolidated after they had begun to compete
~and it ds oo the footing of monopoly that I now am sup-
posing the vhjection made. But to meet the objection to the
prevefitionl” of competition at the same time, I will suppose
that~theee parties apply to a State for charters; one of each
of the new and possibly competing lines respectively, and one
for.both of these lines, and that the charter is granted to the
fagt. I think that charler would be good, and I think the
whole argument to the contrary rests on a popular instead of
an accurate and legal conception of what the word “monopo-
lize” in the statute means. I repeaf, that in my opinion
there is no attempt to monopolize, and what, as I have said,
in my judgment amounts to the same thing, that there is
no combination in restraint of trade, until something is done
with the intent to exclude strangers to the combination from
competing with it in some part of the business which it
carries on.

Unless I am entirely wrong in my understanding of what
a “combination in restraint of trade” means, then the same
monopoly may he attempted and effected by an individual,
and is made equally illegal in that case by § 2. But I do not
expect to hear it maintained that Mr. Morgan could be sent
to prison for buying as many shares as he liked of the Great
Northern and the Northern Pacific, even if he bought them
both at the same time and got more than half the stock of
each road.

There is mueh that was mentioned in argument which I
pass hy. But in view of the great importance attached by
both sides to the supposed attempt to suppress competition, T
must say a word more about that. I said at the outset that
I should assume, and I do assume, that one purpose of the
purchase was to suppress competition between the two roads.
I appreciate the force of the argument that there are inde-
pendent stockholders in each; that it cannot be presumed
that the respective boards of directors will propose any il-
legal act; that if they should they could be restrained, and
that all that has been done as yet is too remote from the
illegal result to be classed even as an attempt. Not every aet
done in furtherance of an unlawful end is an attempt or con-
trary to the law. There must be a certain nearness to the
result, It is a question of proximity and degree. Common-
wealth v. Peaslee, 177 Mass. 267, 272. 8o, as I have-said, is the
amenability of acts in furtherance of interference with com-
merce among the States to legislation by Congress. So, ac-
cording to the intimation of this Court. is the question of
liability under the present statute. Hopkins v. United States,
171 U. 8. 578: Anderson v. United States, 171 U. 8. 604. But
I assume further, for the purposes of discussion. that what
has been done is near enough to the result to fall under the
law, if the law prohibits that result, although that assump-
tion very nearly if not quite contradicts the decision in
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United States v. E, C. Knight Co., 156 U. 8. 1. But I say that
the law does not prohibit the result. If it does it must be
because there is some further meaning than I have yet dis-
covered in the words “combinations in restraint of trade.”
I think that I have exhausted the meaning of those words
in what I already have said. But they certainly do not
require all existing competitions to be kept on foot, and, on
the principle of the Trans-Missouri Freight Association’s case,
invalidate the continuance of old contracts by which former
competitors united in the past.

A partnership is not a contract or combination in re-
straint of trade between the partners unless the well known
words are to be given a new meaning invented for the pur-
poses of this act. It is true that the suppression of competi-
tion was referred to in United States v. Trans-Missouri Freight
Association, 166 U. 8. 290, but, as I have said, that was in
connection with a contract with a stranger to the defend-
ant's Dbusiness—a ftrue contract in restraint of frade. To
suppress competition in that way is one thing, to suppress it
by fusion is another. The law, I repeat, says nothing about
competition, and only prevents its suppression by contracts
or combinations in restraint of trade, and such contracts or
combinations derive their character as restraining trade from
other features than the suppression of competition alone. To
see whether I am wrong, the illustrations put in the argu-
ment are of use, If I am, then a partnership between two
stage drivers who had been competitors in driving across a
State line, or two merchants once engaged in rival com-
merce among the States whether made after or before the
act, if now continued, is a crime. For, again I repeat. if
the restraint on the freedom of the members of a combination
caused by their entering into partnership is a restraint of
trade, every such combination, as well the small as the great,
is within the aet.

In view of my interpretation of the statute I do not go
further into the guestion of the power of Congress. That has
been dealt with by my brother White, and T concur in the
main with his views. I am happy to know that only a mi-
nority of my brethren adopt an interpretation of the law
which in my opinion would make eternal the bellum omnium
contra omnes and disintegrate society so far as it could into
individual atoms. If that were its intent T should regard call-
ing such a law a regulation of commerce as a mere pre-
tence, It would be an attempt to reconstruct society. I am
not concerned with the wisdom of such an attempt, but I bey
lieve that Congress was not entrusted hy the Constitution
with the power to make it and I am deeply persuaded that it
has not tried. N\

DISSENTING OPINION BY JUSTICE WHITE:

SUPREME COURT OF THE UNITED STATES.
No. 277.—O0ctober Term, 1903, g
Securities Com- | Appeal Sfroni> the Chectit
pany, &ec., ! Clourt ofythe Tnited \States
v8. T for thesDistrict of Minne-
The United States. | sota.
Mr. Justice Wurre, with whom concur. Mr. Chief Justice
FrrLer, Mr. Justice ProxmAaM, and AMry, Justice
HormEs, dissenting,

The Northern Securities Compang_is“a New Jersey cor-
poration; the Great Northern Railway ‘Company, a Minnesota
one; and the Northern Pacific Railway Company. a 'Wiscon-
gin corporation. Whilst in the argument at bar the gov-
ernment referred to the subject, nevertheless it expressly
disclaimed predicating any claim for relief upon the fact
that the predecessor in title of the Northern Pacific Railway
Company was a corporation created by act of Congress,
That faet, therefore. may be eliminated.

The facts essential to be borne in mind to understand
my point of view, without going into details, are as follows:
The lines of the Northern Pacific and the Great Northern
Railway Companies are both transcontinental, that is, trunk
lines to the Pacific Ocean, and in some aspects are con-
ceded to be competing. Mr. Morgan and Mr. Hill and a
few persons immediately associated with them separately
acquired and owned ecapital stock of the Northern Pacific
Railway Company, aggregating a majority thereof. Mr. Hill
and others associated with him ewned, in the same manner,
about one-third of the capital stock of the Great Northern
Railway Company, the balance of the stock being distrib-
uted among about eighteen hundred stockholders. Although
Mr. Hill and his immediate associates owned only one-third
of the stock. the confidence reposed in Mr. Hill was such
that, through proxies, his influence was dominant in the
affairs of that company. TUnder these circumstances Mr.
Morgan and Mr. Hill organized under the laws of New Jersey
the Northern Securities Company. The purpose was that the
company should hecome the holder of the stock of the two
railroads. This was to be effected by having the Northern
Securities Company give its stock in exchange for that of

Northern

the two railroad companies. Whilst the purpose of the pro-
moters was mainly to exchange the stock held by them in
the two railroads for the Northern Securities Company
stock, nevertheless the right of stockholders generally in the
two railroads to make a similar exchange or to sell their
stock to the Securities Company was provided for. Under
the arrangement the Northern Securities Company came to
be the registered holder of a majority of the stock of both
the railroads. It is not denied that the charter, and the acts
done under it, of the Northern Securities Company, were
authorized by the laws of New Jersey, and, therefore, in
so far as those laws were competent to sanction the tran.ac-
tion, the corporation held the stock in the two railroads se-
cured by the law of the State of its domicil.

The government by its bill challenges the right of the
Northern Securities Company to hold and own the stock in
the two railroads. The grounds upon which the relief sought
was based, were, generally speaking, as followg: That as the
two railroads were competing lines engaged in part in inter-
state commerce, the creation of the Northern Securities Com-
pany and the aequisition by it of a majority of the stock
of both roads was contrary to the act of Congress known as
the Anti-Trust act. (26 Stat. 209.) The clauses of the act
which it was charged were violated were the first section,
declaring illegal “every contract; combination in the form
of trust or otherwise, or conspiracy, in restraint of trade
or commerce among the several States, or with foreign na-
tions:” and the provisions of the second section making it
a aisdemeanor for any person to “monopolize, or attempt
to monopolize, or combine or conspire with any other per-
gon or persons, to monopolize any part of the trade or com-
merce among the several States er with foreign nations.”
The court below sustained the.‘eententions of the govern-
ment. 1t, therefofgsyenjoined.the two railroad companies
from allowing the Nerthern, gcnrities Company fo vote the
stock standing/in, fts name-or to pay to that company any
dividends upen “the stock'by it held. On the giving, how-
ever, of a_bend fixed hy the court below the decree relating
to the.pfiyment of diyidends was suspended pending the
appeal to this court.”

. Thé court reeognized, however, the right of the Northern
Seeurities Compimy to retransfer the stock in both railroads
ta ‘the porsny.n'ﬁgﬁm whom it had been acquired. The cor-

xectness of, the decree below is the question presented for

decision, \

TwoNquestions arise, Does the Anti-Trust act, when
rightly Nipterpreted, apply to the acquisition and ownership
by Ahe " Northern Securities Company of the stock in the two
railfgads, and, second, if it does, had Congress the power
to, regulate or control such acquisition and ownership? As
the question of power lies at the root of the case, I come
at once to consider that subject. Before doing so., however,
in.order to avoid being misled by false or irrelevant issues,
it is essential to briefly consider two questions of faet, It
is said, first, that the mere exchange by the Northern Securi-
ties Company of its stock for stock in the railroads did not
make the Northern Securities Company the real owner of
the stock in the railroads, since the effect of the transaction
was to cause the Securities Company to become merely the
custodian or trustee of the stock in the railroads; second,
that as the two railroads were both over-capitalized, stock
in them furnished no sufficient consideration for the issne
of the stock of the Northern Securities Company. It would
suffice to point out, ¢. that the proof shows that nearly nine
million dollars was paid by the Securities Company for a
portion of the stock acquired by it. and that, moreover, nearly
thirty-five million dollars was expended by the Securities
Company in the purchase of bonds of the Northern Pacific
Company, which have been converted by the Seeurities Com-
pany into the stock of that railroad, which the Securities
Company now holds; and. 5. that the market value of the
railroad stocks is. moreover, indisputably shown by the proof
to have been equal to the value fixed on them for the pur-
pose of the exchange or purchase of such stock by the
Northern Seeurities Company, Bxfhis as it may, it is mani-
fest that these considerations ean have no possible influence
on the question of the power of Congress in the premises;
and therefor the suggestions can serve only to obscure the
controversy. If the power was in Congress to legislate on
the subject it becomes wholly immaterial what was the na-
ture of the consideration paid by the company for the stock
by it acquired and held if suech aequisition and ownership,
even if real. violated the act of Congress. If on the contrary
the authority of Congress could not embrace the right of
the Northern Securities Company to acquire and own the
stock, the question of what consideration the Northern Se-
enrities Company paid for the stock or the method by which
it was transferred must necessarily be beyond the scope of
the act of Congress.

In testing the, power of Congress I shall proceed upon
the assumption that the act of Congress forbids the acquisi-
tion of a majority of the stock of two competing railroads
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engaged in part in interstate commerce by a corporation
or any combination of persons.

The authority of Congress, it is conceded by all, must
rest upon the power delegated by the eighth section of the
first article of the Constitution, “to regulate Commerce with
foreign Nations, and among the several States and with the
Indian tribes.” The proposition upon which the case for
the government depends then is that the ownership of stock
in railroad ecorporations created by a State is interstate
commerce, wherever the railroads engage in interstate com-
merce,

At the outset, the absolute correctness is admitted of the
declaration of Mr. Chief Justice Marshall in Gibbons v. Ogden,
that the power of Congress to regulate commerce among the
States and with foreign nations “is complete in itself and
may be exercised to its utmost extent, and acknowledges
no limitations other than are prescribed in the Constitution;”
and that if the end to be accomplished is within the scope
of the Constitution, “all means which are appropriate, which
are plainly adapted to that end and which are not prohib-
ited, are constitutional.”

The plenary authority of Congress over interstate com-
merce, its right to regulate it to the fullest extent, to fix
the rates to be charged for the movement of interstate com-
merce, to legislate concerning the ways and vehicles actually
engaged in such traffie, and to exert any and every other
power over such commerce which flows from the authority
conferred by the Constitution, is thus conceded. But the
concessions thus made do not concern the question in this
case, which is not the scope of the power of Congress to
regulate commerce, but whether the power extends to regu-
late the ownership of stock in railroads. which is not com-
merce at all. The confusion which results from failing to
observe this distinetion will appear from an accurate analy-
sis of Gibbons v. Ogden, for in that case the great Chief Justice
was careful to define the commerce, the power to regulate
which was conferred upon Congress, and in the passages
which I have previously quoted, simply pointed out the
rule by which it was to be determined in any c¢ase whether
Congress, in acting upon the subject, had gone beyond the
limits of the power to regulate commerce as it was defined
in the opinion.
Ogden for determining whether a given exercise of the power
to regulate commerce has in effect transcended the limies
of regulation, it is essential to accept also the luminous 1‘]&:}
nition of commerce announced in that cage and approved so
many times since, and hence to test the question fore de-
cision by that definition. The definition is this: “Cominerce
undoubtedly is traffic, but it is something morel it is intér:
course. It describes the commercial ¢
nations and parts of nations in all its brnn;;_lf & Jand is requ-
lated by prescribing rules for carrying on that  interpourse.”
(Italies mine,) UG \ f

Does the delegation of authority td Mohgress pe Pegulate
commerce among the States embracesihe power w regulate
the ownership of stock in State corpgrations, (begause such
corperations may be in part engaged in ‘“]htrrstﬂt'e com-
merce? Certainly not, if such question jn 4o/ he governed
by the definition of commerce by Chief Justice Marshall in
Gibbons v. Ogden. Let me analyze the “Commerce

mition.
undoubtedly is traffic, but it is sofething morve, it is inter-
course;” that is, traffic betweenoihe “States and intercourse
between the States. I think the ownership of stock in a State
corporation cannot be said to be in‘any sense traffic hetween
the States or intercourse between them. The definition con-
tinues: “It deseribes the commercial intercourse between
nations and parts of nations.” Can the ownership of stock
in a State corporation by the most latitudinarian construc-
tion, be embraced by the words “commercial intercourse be-
tween nations and parts of nations?’ And to remove all
doubt, the definition points out the meaning of the delegation
of power to regulate, since it says that it is to be “regulated
by prescribing rules for carrying on that intercourse.” Can
it in reason be maintained that to prescribe rules governing
the ownership of stock within a State in a corporation cre-
ated by it is within the power to prescribe rules for the
regulation of intercourse between citizens of different States?

But if the question be looked at with reference to the
powers of the Federal and State governments, the general
nature of the one and the loeal character of the other, which
it was the purpose of the Constitution to create and perpetu-
ate, it seems to me evident that the contention that the
anthority of the National Government under the commerce
clause gives the right to Congress fo regulate the ownership
of stock in railroads chartered by State authority, is abso-
lutely destructive of the Tenth Amendment to the Constitu-
tion. which provides that “the powers not delegated to the
United States by the Constitution, nor prohibited by it to
the States, are reserved to the States respectively or to the
people.” This must follow, sinee the authority of Congress
to regulate on the subject can in reason alone rest upon
the proposition that its power over commerce embraces the
right to control the ownership of railroads doing in part an

Accepting the test announced in Gibhons w.™N

interconrse’ between

interstate commerce business. But power to control the
ownership of all such’railroads wowld necessarily embrace
their organization. Hence it would result that it would be
in the power of Congress to abrogate every such railroad
charter granted by the States from the beginning if Con-
gress deemed that the rights conferred by such State charters
tended to restrain commerce between the States or to create
4 monopoly concerning the same,

Besides, if the principle be acceded to it must in reason
be held to embrace every consolidation of State railroads
which may do in part an interstate commerce business, even
although such consolidation may have been expressly author-
ized by the laws of the States creating the corporations.

It would likewise overthrow every State law forbidding
such consolidations, for if the ownership of stock in State
corporations be within the regulating power of Congress
under the commerce clause and can be prohibited by .Con-
gress, it would be within the power of that body to permit
that whieh it had the right to prohibit.

But the prineiple that the ownership of property is em-
braced within the power of Congress to regulate commerce,
whenever that body degms that a particular character of
ownership, if allowed to continue, may restrain commerce
between the States or create a monopoly thereof, is in any
opinion in eonflict with the most elementary conceptions of
rights of property. For it would follow if Congress deemed
that the acquisition by one or more individuals engaged in
interstate commerce of more than a certain amount of prop-
erty would be prejudicial to interstate commerce, the amount
of property held or the amount which could be employed in
interstate commerce could be regulated.

In the argument at bar mauy of the consequences above
indicated as negessarily resulfing from the contention made
were frankly sadinitted, sinces it was conceded that, even
although the holding of Hy stock in the two railroads by
the Northdpn g Securitié§ Company which is here assailed,
was expressly authorized' by the laws of both the States by
whichsthe-railread {corporations were created, as it was by
theslayrof thd_Stafé of New Jersey, nevertheless as such
duthority, if, exeetéd by the States, would be a regulation
of \nterstate ‘¢eommerte, it would be repugnant to the Con-
wtitution ag An” attempt on the part of the States to inter-
fere withi "the paramount authority of Congress on that sub-
ject. rue, this admission in the printed argument is ac-
:_*o:qépmni‘éd by an intimation that the rule would not apply
to (State action taken before the adoption of the Anti-Trust

et s#ince up to that time, in consequence of the inaction of

Longress on the subject. the States were free to legislate
a8 they pleased regarding the matter., But this suggestion
is without foundation to rest on. It has long since been
determined by this court that where a particular subject mat-
ter is national in its character and requires uniform regula-
tion, the absence of legislation by Congress on the subject
indicates the will of Congress that the subject should be
tfree from State control. (Mobile County v. Kimball, 102 T. 8.
691; Robins v. Shelby Tawing District, 120 T. 8. 489, 493;
United States v. E, €, Knight Company, 156 U, 8, 1.)

Tt is said. moreover, that the decision of this case does
not involve the consequences above pointed out, since the
only issue in this case is the right of the Northern Securi-
ties Company to acquire and own the stock. The right of
that company to do so, it is argued, is one thing; the power
of individuals or corporations, when not merely organized
to hold stock, an entirely different thing. My mind fails to
seize the distinetion. The only premise by whieh the power
of Congress can be extended to the subject matter of the
right of the Securities Company to own the stock must he
the proposition that such ownership is within the legislative
power of Congress, and if that proposition be admitted it is
not perceived by what process of reasoning the power of
Congress over the subject matter of ownership is to be lim-
ited to ownership by particular classes of corporations or
persons. If the power embraces ownership, then the author-
ity of Congress over all ownership which in its judgment
may affect interstate commerce necessarily exists. In other
words, the logical result of the asserted distinetion amounts
to one of two things. Either that nothing is decided or
that a decree is to he entered having no foundation upon
which fo rest. This is said bhecause if the control of the
ownership of stock in competing roads by dne and the same
corporation is within the power of Congress, and creates a
restraint of frade or monopoly forbidden by Congress, it is
not coneeivable to me how exactly similar ownership by
one or more individuals would not create the same restraint
or monopoly, and he equally within the prohibition whiech it
is decided Congress has imposed. Besides the incongruity
of the conclusion, resulting from the alleged distinction to
admit it would do viclence to hoth the letter and spirit of
the Constitution, since it would in effect hold that, although
a particular ‘act was a burden upon interstate commerce
or a monopoly thereof, that individuals could lawfully do
the aet, provided only they did not use the instrumentality
of a corporation. But this court long since declared that the
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power to regulate commerce, conferred upon Congress, was
“general and includes alike commerce by individuals, partner-
ships, associations and corporations.” (Paul v. Virginia, 8
‘Wall. 168, 183.)

Indeed, the natural reluctance of the mind to follow
an erroneous principle to its necessary conclusion, and thus
to give effect to a grievous wrong arising from the errone-
ous principle, is an admonition that the principle itself is
wrong. That admonition, I submit, is conclusively afforded
by the decree which is now affirmed. Without stopping to
point out what seems to me to be the confusion, contradic-
tion and denial of rights of property which the decree ex-
emplifies, let me see if in effect it is not at war with itself
and in conflict with the prineciple upon which it assumed
to be based.

Fundamentally considered, the evil sought to be reme-
died is the restraint of interstate commerce and the monop-
oly thereof, alleged to have been brought about, through the
acquisition by Mr. Morgan and Mpr. Hill and their friends
and associates, of a controlling interest in the stock of both
the roads. And yet the decree, whilst forbidding the use
of the stock by the Northern Securities Company, authorizes
its return to the alleged conspirators, and does not restrain
them from exercising the control resulting from the owner-
ship. If the conspiracy and combination existed and was
illegal, my mind fails to perceive why it should be left to
produce its full force and effect in the hands of the indi-
ividua[a by “hnm it was charged the conspiracy was entered
nto

It may, however, be said that even if the results which
I have indicated be held necessarily to arise from the prin-
ciples contended for by the government, it does not follow
that such power would ever be exerted by Congress, or, if
exerted, would be enforced to the detriment of charters
granted by the States to railroads or consolidations thereof,
effected under State authority, or the ownership of stock in
such railroads by individuals, or the rights of individuals
1o acquire property by purchase, lease or otherwise, and to
make any and all contracts concerning property which may
thereafter become the subject matter of interstate commerce.
The first suggestion is at once met by the consideration that
it has been deecided by this court that, as the Anti-Trust act
forbids any restraint, it therefore embraces even reasonable
contracts or agreements. If, then, the ownership of the
stock of the two railroads by the Northern Securities Com-
pany is repugnant to the aect it follows that ownerghip,

whether by the individual or another corporation, w oulﬂgbe»,

equally within the prohibitions of the act. As to the seconi,
true it is that by the terms of the Anti-Trust act the _power
to put its prmhlons in motion is, as to many gularsg
confided to the highest law officer o(’ the governmeng, and if
that officer did not invoke the aid of the comfsS\I8 restrain
the rights of the railroads previously chat’re«{ By the Statéy
to enjoy the benefits conferred upon them”hysState sli-
tion, or to prevent individuals from ovgl ng theii' ght
of ownership and contract, the law in theése resp w Tould
remain a dead letter. . But to indulge Th this su"mption
would be but to say that the law would not be‘énforced by
the highest law officer of the government, a Lahclusion which
of course, could not be indulged in for a diement. In any
view. such suggestion but involves thewmrg‘maition that vast
rights of property, instead of resting_upen, eonstitutional and
legal sanction, must alone depend upole:gr,helher an executive
officer might o]ect to enforce the law—asconclusion repugnant
to every principle of liberty and justice.

Having thus by the ljght of reason sought to show the
unsoundness of the proposition that the power of Congress
to regulate commerce extends to controlling the acquisition
and ownership of stock in State corporations, railroad or
otherwise, because they may be doing an interstate com-
merce business, or to the consolidation of such companies
under the sanction of State legislation, or to the right of the
citizen to enjoy his freedom of contract and ownership, let
me now endeavor to show, by a review of the practices of
the governments, both State and National, from the begin-
ning and the adjudications of this court, how wanting in
merit is the-proposition contended for. It may not be
doubted that from the foundation of the government, at all
events to the time of the adoption of the Anti-Trust act in
1800, there was an entire absence of any legislation by Con-
gress even suggesting that it was deemed by anyone that
power was possessed by Congress to control the ownership
of stock in railroad or other corporations, because such cor-
porations engaged in interstate commerce. On the contrary,
when Congress came to exert its authority to regulate inter-
state commerce as carried on by railroads, manifested by the
adoption of the interstate commerce act, (24 Stat. 379, it
sedulously confined the provisions of that act to the carrying
on of interstate commerce itself, including the reasonableness
of the rates to be charged for carrying on such commerce and
other matters undeniably concerning the fact of interstate
commerce. The same conception was manifested subse-
quently in legislation concerning safety appliances to be used

'versal (éonviction that the States, and not Congress,

by railroads, since the provisions of the act were confined
to such appliances when actually employed in the business
of interstate commerce. (27 Stat. 531.) It also may not be
doubted that from the beginning the various States of the
Union have ftreated the incorporation and organization of
railroad companies and the ownership of stock therein as
matters within their exclusive authority. TUnder this con-
ception of power in the States, universally prevailing and
always acted upon, the entire railroad system of the United
States has been built up. Charters, leases and consolida-
tions under the sanction of State laws lie at the basis of that
enormous sum of property and those vast interests repre-
sented by the railroads of the United States. Extracts from
the reports of the Interstate Commerce Commission and
from a standard authority on the subject, which were re-
ceived in evidence, demonstrate that in effect nearly every
great railroad system in the United States is the result of
the consolidation and unification of various roads, often com-
petitive, such consolidation or unification of management
having been brought about in every conceivable form, some-
times by lease under State authority, sometimes by such
leases made where there was no prohibition against them,
and by stock acquisitions made by persons or corporations
in order to acquire a controlling interest in both roads. With-
out stopping to recite details on the subject, I content myself
with merely mentioning a few of the instances where great
systems of railroad have been formed by the unification of
the management of competitive roads, by consolidation or
otherwise, often by statutory authority. These instances
embrace the Boston and Maine system, the New York, New
Haven and Hartford, the New York Central, the Reading,
and the Pennsylvania systems. Ohne of the illustrations—as
to the New York Central Syste% the case of the Hudson
River Railroad op ﬂ&e side ‘thed Hudson River and the
West Shore Raj,L ad” on th er, both parallel roads and

directly compefitt and bgi;united in one management by -
autherity o‘;,*a;'!eglslatwe It is indeed remarkable, if

the whole, &% within the paramount power of Con-
Eress @iﬂ}t it iﬂﬂ" authority of the States, that there
shou be a upiversal understanding to the contrary
flgm e begi When it is borne in mind that such
nmh;g-rqaﬂ ncti fated to interests of the most vital charac-
taplfmohi Pedperty of enormous amount concerning the
welfare 0*% whole people, it is impossible in reason to

d(‘ny thm*@o‘hndnesq of the assumption that it was the uni-
had

the subject matter of the organization and owner-
“railroads created by the States. And the same infer-

¢ nntﬂg
shif.

-chgm s applicable to the condition of things which has ex-

led since the adoption of the Anti-Trust act in 1890. Who
cnn deny that from that date to this consolidations and
unification of management, by means of leases, stock own-
ership by individuals or corporations, have been carried on,
when not prohibited by State laws, to a vast extent, and
that during all this time, despite the energy of the govern-
ment in invoking the Anti-Trust law, that no assertion of
power in Congress under that act to control the ownership
of stock was ever knowingly made until first asserted in
this cause. Quite recently Congress has amended the inter-
state commerce act by provisions deemed essentinl to make
its prohibitions more practically operative, and yet no one
of such provisions lend themselves even to the inference that
it was deemed by any one that the power of Congress ex-
tended to the control of stock ownership.” Certainly the
States have not so considered it. As a matter of public his-
tory it is to be observed that not long since, by authority
of the legislature of the State of Massachusetts, a controlling
interest in the stock of the Boston and Albany road passed
to the New York Central system.

The decisions of this court to my mind leave no room
for doubt on the subject. As I have already shown, the
very definition of the power to regulate commerce, as an-
nounced in Gibbons v. Opden, excludes the conception that
it extends to stock ownership. I shall not stop to review a
multitude of deecisions of this court concerning interstate
commerce, which, whilst upholding the paramount authority
of Congress over that subject, at the same time treated it
as elementary, that the effect of the power over commerce
between the States was not to deprive the States of their
right to legislate concerning the ownership of property of
every character or to create railroad corporations and to
endow them with such powers as were deemed appropriate,
or to deprive the individual of his freedom tfo acquire, own
and enjoy property by descent, contract or otherwise, because
railroads or other property might become the subject of
interstate commerce. . L

In Paul v. Virginia, (8 Wall. 168,) the question was as
to the power of the State of Virginia to license a foreign
insurance company, and one of the contentions considered
was whether the contract of insurance, since it was related
to commerce, was within the regulating power of Congress
and not of the State of Virginia. The proposition was dis-
posed of in the following language (p. 183):
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“Issuing a policy of insurance is not a transaction of commerce.
The policies are simply contracts of indemnity against loss by fire,
entered into between the corporations and the assured, for a considera-
tion paid by the latter, These contracts are not articles of commerce
in any proper meaning of the word. The?' are not subjects of trade
and barter offered in the market as something having an existence and
value independent of the parties to them. They are not commodities
to be shipped or forwarded from one State to another, and then put
up for sale,. They are llke other personal contracts between parties
which are completed by their signature and the transfer of the con-
sideration. Such contracts are not interstate transactions, though the
parties may be domiciled in different States. .The policies do not
take effect—are not executed contracts—until delivered by the agent
in Virginia. They are, then, local transactions, and are governed by
the local law, They do not constitute a part of the commerce be-
tween the States any more than a contract for the purchase and sale
of goods In Virginia by a citizen of New York, whilst in Virginia
would constitute a portion of such commerce.”

In other words, the court plainly pointed out the dis-
tinetion between interstate commerce as such and the con-
tracts concerning, or the ownership of property which might
become the subjects of interstate commerce. And the au-
thority of Paul v. Virginia has been repeatedly approved in
subsequent cases, which are so familiar as not to require
citation.

In Railroad Co. v. Maryland, (21 Wall. 456)) the question
was this: The State of Maryland had chartered the Balti-
more and Ohio Railroad Company, and in the charter had
imposed upon it the duty of paying to the State a certain
proportion of all its receipts from freight. which applied as
well to interstate as domestic freight. The argument was
that these provisions were repugnant to the commerce clause,
because they necessarily increased the sum which the rail-
road would have to charge, and thereby constituted a regu-
lation of commerce. The court held the law not to be re-
pugnant to the Constitution, and in the course of the opinion
said (p. 473):

“In vlew, however, of the very plenary powers which a State has
always been conceded to have over iis own territory, its highways, its
franchises and its corporations, we cannot regard the stipulation in
question as amounting to either of these unconstitutional acts.”

True it is that some of the expressions used in the
opinion in the case just cited, giving rise to the inference
that there was power in the State to regulate the rates of
freight on interstate commerce, may be considered as having

been overruled by Wabash Railroad Company v. Illinois, (118

T. 8. 557.) But that case also in the fullest manner pointed
out the fact that the power to regulate commerce, conferrdd
on Congress by the Constitution, related not to the mﬁﬁ
ownership of property or to contracts concerning property,
beeause such property might subsequently be used inter-
state commerce or become the subject of it, For insfance,
the definition given of interstate commerce in_Gibbons ¥
Ogden, previously referred to, was reiterated nmﬂﬁ additi(‘%\
the definition expounded in County of Mobile ﬁ ball, %
U, 8. 691,) was approvingly quoted. That g ion was
follows (p. 574): )
“Commerce with foreign countries and
construed, consists in intercourse and tru%
g

5
(N Yh.
%he States, Skrictly
ding ing ¥ terms
navigation and the transportation and tran

person _..&g(}:%)roperty,
as well as the purchase, sale and exchan £ commo%?. For the
regulation of commerce as thus.defined theré can Ly on

e system
of rules, applicable alike to the whole country ; and authority which
can act for the whole country can alone adopt s ~Hystem. Action
upon it by the separate States is not therefore

ssible. Langnage
aflirming the exclusiveness of the grant OVer commerce as

f,

thus defined may not be inaccurate, whe ? % be so when applied
to legislation upon subjects which are ml%?‘:; uwiliary to commerce.”

In Ashley v. Ryan, (153 U. S.*m is was the guestion:
The property of various railroad ‘eorporations operating in
the State of Ohio, Michigan, Indiana, Illinois and Missouri
had been sold under decrees of foreclosure. The purchasers
of the respective lines availed themselves of the Ohio stat-
utes, and consolidated all the corporations into one so as
to form a single system, the Wabash. On presenting the ar-
ticles of consolidation to the Secretary of State of Ohio, that
officer demanded a fee imposed by the Ohio statutes, predi-
cated upon the sum total of the capital stock of the consol-
idated company. This was refused on the ground that the
State of Ohio had no right to make the charge, and that
its doing so was repugnant to the commerce clause of the
Constitution of the United States and to the Foureenth
Amendment. This court decided against this contention. 1t
held that, as the right to consolidate could alone arise from
the whio law, the corporation could not avail of that law
and avoid the condition which the law imposed. Speaking
of the consolidation, the court said (p. 440):

“The rights thus sought could only be acquired by the grant of the
State of Ohio, and depended for their existence upon the provisions
of Its laws., Without that State's consent they could nmot have been

procured.”

And. after a copious review of the authorities concern-
ing the power of the State over the consolidation, the case
was summed up by the court in the following passage (p.
446):

“Considering, as we do, that the payment of the charge was a
condition imposed hy the State of Ohlo upon the taking of corporate
being or the exercise of corporate franchises, the right to which de-
pended solaly on the will of that State,” (italics mine,) “and hence
that liability for the charge was entirely optional, we conclude that
the exactlon constituted no tax upon interstate commerce, or the right

N that ques

g 4

to carry on the same, or the instruments thereof, and that its enforece-
ment involved no attempt on the part of the State to extend its taxing
power beyond its territorial limits.”

How a right which was thus decided to depend solely
upon the authority of the States ean now be said to depend
solely upon the will of Congress, I do not perceive.

In United States v. E. O, Knight Co., (156 U. 8. 1), the
fnc_ts and the relief hased on them were thus stated by Mr.
(C.lnef Justice Fuller, delivering the opinion of the court
P-9):

“By the purchase of the stock of the four Philadelphia refineries,
with shares of its own stock, the American Sugar Refining Company
acquired nearly complete control of the manufacture of refined sugar
within the United States. The bill charged that the contracts under
which these purchases were made constituted combinations in restraint
of trade, and that in entering into them the defendants combined and
conspired to restrain trade and commerce in refined sugar among the
several States and with foreign mations, contrary to the act of Con-
gress of July-2, 1890."

After referring, in a general way, to what constituted
a monopoly or restraint of trade at common law, the questior
for decision was thus stated (p. 11):

“The fundamental question is, whether conceding that the exist-
ence of a monopoly in manufacture is established by the evidence,
thnt monopoly can be directly suPpressed under the act of Congress
in the mode attempted by this bill." -

Examining this question as to the power of Congress,
it was observed (p. 11):

“It cannot be denied that the power of a State to protect the
lives, health and property of its citizens, and to preserve good order
and the public morals, ‘the power to govern men and things within
the limits of Its dominion,' is a power originally and always belonging
to the States, not surrendered by them to the general government, nor
directly restrained by the Constitution of the United States, and
essentially exclusive.” \

Next, pointing out thaf},,tth%%pmvm' of Congress over in-
terstate commefce, and thg.\‘!ﬂ_g Jthat its failure to legislate
over subjects‘i 1'e£flllringp- *}_fol'm legislation expressed the
will of Coupgpess and the\State should be without power to
act on t 4 ject, _ﬂt:lig‘ gourt came to consider whether the
power ¢ J_‘,ongress._ff@\t'égulate commerce embraced the au-
Thggt;.if oS ;;-egtg!’ff_g_‘l_‘ d control the ownership of stock in
b JStare sugar refining companies, because the products
of@uch conipanies when manufactured might become the
».Lsul:ffect of Anferstate commerce. Elaborately passing upon

i and reafirming the definition of Chief Justice

 Marshulll of commerce, in the constitutional sense, it was

"N held that, “whilst the power of Congress extended to com-

mem’bas thus defined, it did not embrace the ownership
of "t;g&lc in State corporations, because the products of such
omapufacture might subsequently become the subjects of
ﬁjiersmte commerce.
N\ The parallel hetween the two cases is complete. The
¥ one corporation acquired the stock of other and competing
corporations by exchange for its own. It was conceded, for
the purposes of the case, that in doing so monopoly had been
brought about in the refining of sugar, that the sugar to be
produced was likely to become -the subject of interstate com-
merce, and indeed that part of it would certainly become so.
But the power of Congress was decided not to extend to
the subject, becaunse the ownership of the stock in the cor-
porations was not itself commerce,

In Pearsall v. The Great Northern Railway Company, (161
1. 8. 646,) the question was whether the acquisition by the
Great Northern road of a controlling interest in the stock
of the Northern Pacific Railway Company was a violation
of a Minnesota statute prohibiting the consolidation of com-
peting lines. It is at once evident that if the snbject of
consolidation was within the authority of Congress, as Con-
gress had not expressed its will upon the subject, the act
of the legislature of Minnesota was void because repugnant
to the Constitution of the United States. But the possibility
of such a contention was not thought of by either party
to the cause or by the court itself. Treating the power of
the State as undoubted, the court. speaking through Mr.
Justice Brown, decided that the Minnesota law should be
enforced. It was pointed out in the opinion that, as the
charter was one granted by the State, the railroad company
and the ownership of stock therein was subject to the State
law, and this was made the basis of the decision. Whilst;
however, resting its conclusion upon the power of the State
over the corporation by it created, the court was careful to
recognize that the authority in the State was so complete, as
the company was a State corporation, that the State had the
vight, if it chose to do so, to authorize the consolidation, even
although the lines were competing.

In Louisville & Nashville Railroad v. Kentueky, (161 T. 8.
677,) the power of the State to pass a law forbidding the
consolidation of competing State railroad corporations doing
in part an interstate commerce business was again consid-
ered, and a State statute in which the power was exercised
was upheld, Here, again, it is to be observed that if the
consolidation of State railroad corporations, because they did
in part an interstate commerce business. was within the
paramount authority of Congress, that authority was ex-
clusive and the State regulation which the court upheld was
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void. And this question, vital to the consideration of the
ecase, and without passing upon which it could not have been
decided, did not escape observation, since it was explicitly
presged upon the eourt and was dirvectly determined. The
court, speaking through Mr. Justice Brown, said (pp. 701,
702):

“But little need be sald in answer to the final contention of the
plaintiff in error, that the assumption of a right to forbid the con-
solidation of parallel and competing lines is an interference with the
power of Congress over interstate commerce. The same remark may
be made with respect to all ‘pollt'e remllutlons of i‘utorntnte 1'2I1ways.

* Ll

“It has never been supposed that the dominant power of Con-
gress over interstate commerce took from the States the power of legis-
lation with respect to the instruments of such commerce, so far as
the leglslation was within its ordinary police powers. Nearly all the
railways in the country have been constructed under State authority,
and it cannot be supposed that they Intended to abandon their power
over them as soon as they were finished. The power to construet them
involves mecessarily the power to impose such regulations upon their
operation as a sound regard for the interests of the public may seem
to render desirable. In the division of anthority with respect to inter-
state railways Congress reserves to itself the superior right to control
their commerce, and forbid interference therewith; while to the States
remalns the power to create and to regulate the insgtruments of such
commerce, so far as necessary to the conservation of the public
interests,"”

How one case could be more completely decisive of an-
other than the ruling in the case just quoted is of this, T
am unahle to perceive.

The subject was considered at eireuit in In re Greene,
(52 I'ed. Rep. 1056,) The case was this: A person was in-
dicted in one State for creating a monopoly in violation of
the Anti-Trust act of Congress and was held in another
State for extradition. The writ of halieas corpus was in-
voked, upon the contention that the face of the indictment
did not state an offense against the United States, since the
matters charged did not involve interstate commerce. The
ase is referred to, although it arose at circuit and was de-
termined before the decisions of this court in the Pearsall
and Louisville and Nashville cases, because it was decided
by Mr. Justice Jackson, then a Cireuit Judge, who subse-
quently, became a member of this court. The opinon mani-
fests that the case was considered by Judge Jackson with
that eare which was his conceded charactertistic and was
gtated by him with that lucidity which was his wont. In
discharging the accused on the grounds stated in the appli-
eation for the writ, Judge Jackson said (p. 112):

“Congress may place restrictions and limitations upon the right

of corporations created and organized under its authority to aeguire,
use and dispose of property. It may also impose such restrictionsyand
limitations upon the citizen in respect to the exercise of a public
privilege or franchise conferred by the United States. But Congfess
certainly has not the power or authority under the commafcesclanse,
or any other provision of the Constitution, to limit an ~e0strict the
right of corporations created by the States, or the vl"
States, in the acquisition, control and disposition of ppopersy. Neither
ecan Congress regulate or preseribe the price or prig®s av which gieh
property, or products thereof, shall be sold by thélowner or Bwnérs.
whether corporations or Individuals, Tt is equally elenr that CongrsSs
has no jurisdiction over, and eannot make l-l'lmufm_( fthe alms,(migposes
and intentions of persons in the acquisition and €ontrol of peeperty,
which the States of their residence or creation/sanction ‘afid permit.
It is not material that such property, or the productf€ thefeof, may
become the subject of trade or commerce among the §g\lﬁ#l States or
with foreign nations. Commerce among the Statgs, \within the ex-
clusive regulating power of Congress, '«onslsls,;_,g'l‘-,,hiterc-uurse and
traffic between their cltizens, and includes the (ransportation of per-
sons and property, as well as the purchase, galé aud exchange of com-
modities." (County of Maobile v. Kimball, 102 Ty 8 691-702 ; Gloucester
Ferry Co. v. Pennsylvania, 114 U, 8, 2085 Sup. Ct. Rep. 826.) 1In
the application of this comprehensive definitton, it is settled by the
decision of the Supreme Court that such commerce includes, not only
the actual transportation of commodities and persons between the
Sltates. but also the instrumentalities and processes of such transporta-
tion,

. - * * -

“That neither the production nmor manufacture of articles or
commodities which constitute subjects of commerce, and which are
intended for trade and fraflic with citizens of other States, nor the
preparation for their fransportation from the State where produced
or manufactured, prior to the commencement of the actual transfer, or
transmission thereof to another State, constitutes that interstate
commerce which comes within the regulating power of Congress: and,
further, that after the termination of the transportation of commodi-
ties or articles of traflic from one State to another, and the mingling
or merging thereof in the general mass of property in the State of
destination, the sale, distribution and consumption thereof in the latter
State forms no part of interstate commerce.”

If this opinion had been written in the case now con-
sidered it could not more completely than its reasoning does
have disposed of the contention that the ownership of stock
by a corporation in competing railroads was commerce.

United States v. Freight Association, (166 U. 8. 200,) was
this: A large number of railway companies, who were made
defendants in the cause, had formed themselves into an
associntion, known as the Trans-Missouri Freight Associa-
tion, and the companies had bound themselyves by the pro-
visions contained in the articles of agreement. Many stipu-
lations relating to the carrying on of interstate commerce
over the roads which were parties to the agreement were
contained in it, and section 3 provided as follows:

“A committee shall be appointed to establish rates, rules and regu-
lations on the traflic subject to this association, and to consider
changes therein, and make rules for meeting the competition of out-
side lines. Their conclusions, when unanimons, shall be made effective

Jems of the®

when they so order, but if they differ the question at issue shall be
referred to the managers of the lines parties hereto, and if they dis-
agree it shall be arbitrated in the manner provided in article VIL"

The government sought to dissolve the association on
the ground that the agreement restrained commerce between
the States, and therefore was in violation of the Anti-Trust
act. On the hearing in this court, as the agreement directly
related in many particulars to interstate transportation and
the charge, to be made therefor, it was conceded on all
hands that it embraced subjects which came within the
power of Congress to regulate commerce. The contentions
on behalf of the association were these: First. That the
movement of interstate commerce by railroads was not
within the Anti-Trust act, since Congress had regulated that
subject by the interstate commerce act, and did not intend
to amplify its provisions in any respect by the subsequent
enactment of the Anti-Trust law. Second. That even if this
were not the case, and the movement of interstate commerce
by railroads was affected by the Anti-Trust statute, the par-
ticular agreement in guestion did not violate the aet, because
the agreement did noti unreasonably restrain interstate com-
merce. Both these contentions were decided against the as-
sociation, the court holding that the Anti-Trust act did em-
brace interstate ecarriage by railroad corporations, and as
that act prohibited any contract in restraint of interstate
commerce, it hence embraced all contracts of that character,
whether they were reasonable or unreasonable.

The same subject was considered in a subsequent case,
United States v. Joint Traffic Association, (171 U. 8 505) In
that ease also there was mo question that the agreement
hetween the railroads related to the movement of interstate
commerce, but it was insisted that the particular.agreement
thers involved did not seek td@ﬂxa&'ﬂtes. but only to secure
the comtinuation @ st ratesswhicll had already been fixed,
and hence was 16t within® Anti-Trust law. If this were
held not to be @phe; a recomsideration of the gquestions decided
in the Freighf-Associ %)easo was invoked, The court
reviewed and reiter t?n rulings made in the Freight As-
sociatiant gases and. “that the particular agreement in

quvs%!d_ﬁ céame within them. -
“uention &g:; two last cases mot because they are op-

m-\g{: to the ¢asevin hand, for they are not, since the con-
\ q‘:\g whicl =were involved in them confessedly concerned
diterstate mmerce, whilst in this case the sole question

{ i¥ whethér Nthe ownership of stock in competing railroads

does i Folve interstate commerce. The cases are referred

to ing eetion with the decisions previously cited, because,
‘tn_l;_‘gg ogether, they illustrate the distincetion which this
-J}w_m;tr has always maintained between the power of Con-
ng?‘ﬁs over interstate commerce and its want of authority
to regulate subjects not embraced within that grant. The
‘snme distinetion is aptly shown in subsequent cases.

Hopkins v. United States, (171 T. 8, 578) involved
whether a particular agreement entered into between persons
carrying on the business of selling cattle on eommission,
exclusively at the Kansas City stock yards. At those yards
cattle were received in vast numbers through the channels
of interstate commerce, and from thence were distributed
through such channels. For these reasons the business of
those engaged exclusively in the sale of cattle on the stock
yards was asserted to he interstate commerce and within
the power of Congress to regulate. In the opinion of the
court, delivered by Mr. Justice Peckham, it was at the out-
set said (p. H86): g

“Phe relief sought in this case Is based cxclusively on the act of
Congress approved July 2, 1800, c¢. 647, enftitled ‘An act to protect
trade and commerce against unlawful restraints and monopolies,’ com-
monly spoken of as the Anti-Trust act. (26 Stat. 209.)

“The act has reference only to that trade or commerce which
exists, or may exist. among the several States or with foreign nations,
and has no applieation whatever to any other trade or commerce.

“The question meeting us at the threshold. therefore, in this case
is, what is the nature of the business of the defendants, and are the
by-laws, or any subdivigion of them above referred to, in their direct
effect in restraint of trade or commerce among the several States or
with foreign nations: or does the case made by the bill and answer
show that any one of the above defendants has monopolized, or at-
tempted. to monopolize, or combined or conspired with other persons
to monopolize, any part of the trade or commerce among the several
States or with foreign nations?*

Proceeding, then, to consider the agreement, it was
pointed out that the contention that the sale of cattle on the
stock yards constituted interstate commerce was without
merit, The distinetion between interstate commerce as such
and the power. to make contracts and to buy and sell prop-
erty was clearly stated, and because of that distinction the
agreement was held not to be within the aect of Congress,
heeause that act could and did only relate to interstate com-
merce.

And on the day the decision just referred to was an-
nounced another case under the Anti-Trust act was decided.
(Anderson v. United States, 171 1. 8, 604.) The difference be-
tween that case and the Hopkins case was thus stated by
Mr., Justice Peckham, in delivering the opinion of the court
(p. 612):

“This case differs from that of Hopkins v. United States, supra, in
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the fact that these defendants are themselves purchasers of cattle on
the market, while the defendants in the Hopkins case were only com-
mission merchants who sold the cattle upon commission as a compen-
sation for their services.

“Counsel for the government assert that any agreement or com-
bination among buyers of cattle coming from other States, of the
nature of the by-laws in gquestion, is an agreement or combination in
restraint of interstate trade or commerce.”

The court, however, said it did not deem it necessary to
decide whether the fact that the merchants who entered into
the agreement bought cattle in other States and shipped
them to other States, caused their business to be interstate
commerce, begause in any event the court was of opinion
that the agreement which was assailed, even if it involved
interstate commerce, was in violation of any of the provi-
sions of the Anti-Trust act.

The Anderson case was followed by Addyston Pipe &
Steel Co. v, United States, (175 U, 8, 211,) The case involved
deciding whether a particular combination of pipe manu-
facturers, looking to the control of the sale and transporta-
tion of such pipe over a large territory, embracing many
States and a division of the territory between the members
of the combination, was within the prohibitions of the Anti-
Trust act. Coming to consider the subject, the court, through
Mr, Justice Peckham, analyzed the contract and pointed out
its monopolistic features. In answer to the argument that
the matter complained of was not commerce, because it re-
lated only to a sale of pipe, and therefore was within the
rule announced in the Knight and Hopkins cases, the Knight
case was approvingly reviewed, and its doctrine in effect was
reaffirmed, the court observing (p. 240):

“The direct purpose of the combination in the Knight case was
the control of the manufacture of sugar., There was no combination
or agreement, in terms, regarding the future disposition of the manu-
factured article; nothing looking to a transaction in the nature of

interstate commerce,
- & L *® * *

“We think the case now before us involves contracts of the nature
iast before mentioned, not incidentally or collaterally, but as a dirvect
and immediate result of the combination engaged in by defendants.

LA The defendants by reason of this combination and agree-
ment could only send their goods out of the State in which they wera
manufactured for sale and delivery in another State, upon the terms
and pursuant to the provisions of such combination. As pertinently
asked by the court.below, was not this a direct restraint upon inter-
state commerce in those goods?” (Italies mine.)

Having thus found that the agreement concerned inter-
state commerce, because it directly purported to contr_g]
the movement of goods from one State to the other, ang
besides sought to prohibit that movement or restrict the sime
to particular individuals, it was held that the contract was,
for these reasens, within the prohibitions of the act af Con-
gress, and was therefore void. I do not pause to cohsider
the case of Montague v. Lowry, decided at this term, sineg
on the face of the opinion it is patent that. tiel cuntrnd
directly concerned the shipment of goods ftpfy one Stafe
to another, and this was the sole and exclysive~“basis of the
«lecision, v %

Now, it is submitted, that the deefied cases just’ re-
viewed demonstrate that the acquisitiony and ownepship of
stock in competing railroads, organized under State’law, by
several persons or by corporations, 15 not “ji}tel’dl'ﬂtl-’ com-
merce, and, therefore, not subject to the cg;gf'@_l” of Congress.
1t is, indeed, suggested that the cases esfahlish a contrary
doctrine. This is sought to be demgfsirated by quoting
passages from the opinions separated fyom their context apart
from the questions which the cases\involved. But as the
issues which were decided in thé~ISnight, in the Pearsall,
in the Louisville and Nashville caséand in the Hopkins case
directly exclude the significance afttributed to the passages
from the opinions in those cases relied upon, it must follow
that if such passages could, when separated from their con-
text., have the meaning attributed to them the expressions
would be mere obiter. And this consideration renders it
nnnecessary for me to analyze the passages fo show that
when they are read in conneetion with their context they
have net the meaning now sought to be attached to them.
But other considerations equally render it unnecessary to
particularly review the sentences relied upon. There can
be no doubt that it was expressly decided in the Knight case
that the acquisition of stock by one corporation in other
corporations so as to control them all was not interstate
commerce, although the goods of the manufacturing companics
whose stock was aequired might beeome the subject of interstate
commerce. 1f then the passage from the Knight case could
Dhe given the meaning sought to be affixed to it, the t‘(‘Sll}t
wonld he but to say that that case overruled itself. And this
wonld be the result in the Pearsall case, since in that case
it was decided that the States had the power to forbid the
the consolidation of competing railroads, even by means of
the acquisition of stock. Besides, as in the Louisyille and
Nashville ease, immediately following the Pearsall, it was
expressly decided that the interstate commerce power of
Congress did not embrace such consolidation. and Congress,
therefore, could not restrain a State from either forbidding
or permitting it to take place, it would follow that if the
sentences in the Pearsall ease had the import now applied to

them, that that case not only overruled itself, but was
besides overruled by the Louisville and Nashville ease, and
this although the two cases were decided on the same day,
the opinions in both cases having been delivered by the same
justice. 3

The same confusion and contradiction arises from sep-
arating from their context and eciting as applicable to this
case passages from the opinions in the Freight Association
and Joint Traffic cases. Those cases, as I have previously
stated, related exclusively to a contract admittedly involv-
ing interstate commerce, and it was decided that any re-
straint of such commerce was forbidden by the Anti-Trust
act. Now in the Hopking case, decided subsequent to the
F'reight Association and Joint Traflic cases, the contract
congidered unquestionably invelved a restraint, but, as such
restraint did not concern interstate commerce, it was held
not to come within the power of Congress. It would follow
then, if the sentences quoted from the opinions in the Freight
Association and Joint Traffic cases, which cases concerned
only that which was completely interstate commerce, applied
to that which was not such commerce, that the Hopkins
case overruled both these cases, although the opinions in
all of the cases were delivered by the same justice, and
no intimation was suggested of such overruling. It would
also result that, after having overruled those cases in the
Hopkins case, the court, in expressing its opinion through
the same justice, proceeded in the Addyston Pipe case,
which related only to interstate commerce, to.overrule the
Hopkins case and reaflitm the prior cases.

Of course, in my opinion, there is no ground for holding
that the decided ecases embody such extreme contradietions
or produce such utter confusion. The cases are all consist-
ent, if only the elementary distinetion upon which they pro-
ceeded be not obscured, that is,, the difference which arises
from the power.of, Congress, te vegulate interstate commerce
on the one Handy and “its/want of authority on the other,
to regulate t'h;lt which™is\not interstate commerce. Indeed,
the confomding and treafing as one, things which are wholly
differenti\is the error permeating all the contentions for the
goyernment.

MWhdat has been previously said suffices to show the rea-
sons which ‘eontrol my judgment, and I might well say
notlting mere, “here were, however, three propositions so
carnestlyspréssed by the government at bar upon the theory
that thew demonstrate that common ownership of a majority
of the steck of competing railroads is subject to the regulat-
ing/Pawer of Congress that I propose to briefly give the rea-
sgns which cause me to conclude that the contentions relied
Tipon are without merit.

# 1. This court, it is urged, has frequently declared that
the power of Congress over interstate commerce includes
the authority to regulate the instrumentalities of such com-
merce, and the following cases are cited: Rhilroad Co. v.
Fuller, (17 Wall, 56G0;) Welton v. Missouri, (91 U, 8. 275
Pensacola Telephone Co. v. Western Union Telegraph Co., (96
. 8. 13 Gloucester Ferry Co, v. Pennsylvania, (114 1. 8. 196.)
To these cases might be added many others, including
some of those which have been previously referred to by me.
The argument now made is. as the power extends to instru-
mentalities, and railroads are such instrumentalities, there-
fore the acquisition and ownership of railroads, by persons
or corporations, is commerce and subject to the power of
Congress to regulate. But this involves a non sequitur, and
a confusion of thought arising from again confounding as
one, things which are wholly different. True, the instrumen-
talitiers of interstate commerce are subject to the power to
regulate commerce, @and therefore such instrumentalities
when employed in interstate commerce may be regulated
by Congress as to their use in such commerce. But this is
entirely distinet from the power to regulate the acquisition
and ownership of such instrumentalities, and the many
forms of contracts from which such ownership may arise.
The same distinetion exists between the two which obtains
between the power of Congress to regulate the movement
of property in the channels of interstate commerce and its
want of authority to regulate the acquisition and ownership
of the same property. This difference was poinfed out in
the cases which have been referred to. and the distinetion
between the two has been from the beginning the dividing
line, demarking the power of the national government on
the one hand and of the States on the other. All the rights
of ownership in railroads belonging to corporations organ-

Jdzed under State law, the power to acquire the same, to

mortgage, to foreclose mortgages, to lease, and the contract
relations concerning them, have from the foundation had
their sanction in the legislation of the several States, One
may search in vain in the acts of Congress for any legisla-
tion even suggesting that the power over these subjects
was deemed to be in Congress. On the contrary, the legis-
lation of Congress concerning the instrumentalities of rail-
roads under the interstate commerce power clearly refutes
the contention, since that legislation relates only to such
instrumentalities during their actual use in interstate c¢om-
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merce and not otherwise. How, consistently with the propo-
sition, can the great number of cases be explained which in

. both the Federal and State courts have dealt with the
ownership of railroads and their instrumentalities by fore-
closure and otherwise, under the assumption that the rights
of the parties were controlled by State laws governing
the subject? And here agdin it would follow, if the proposi-
tion was adopted, that all the vast body of State legislation
on the subject would be void from the beginning and the
enormous sum of property rights depending upon such legis-
lation would be impaired and lost, since if the subject were
within the power of Congress it was one requiring a uniform
regulation, and therefore the inaction of Congress would
signify an entire want of power in the States over the
subject.

2. The court, it is urged, has in a number of cases de-
clared that the several States were without power to di-
rectly burden interstate commerce. The acquiring and own-
ership by one person or corporation of a majority of the
stock in competing railroads engaged in interstate commerce,
it is argued, being a direct burden, therefore power to regu-
late the subject is in Congress and not in the States. Un-
doubtedly not only in the decisions referred to but in many
others, including most of those which have been by me
quoted, the absolute want of power in the States to legis-
late concerning interstate commerce or to burden it directly
has been declared, and the doctrine in its fullest scope is
too elementary to require citation of authority. But fto
decide this case upon the assumption that the acquisition
and ownership of stock in competing railroads engaged in
interstate commerce is a regulation of commerce, or, what
is the same thing, a direct burden on it, would be but to
assume the question arising for decision.

Where an authority is exerted by a State which is
within its power, and that authority as exercised does not
touch interstate commerce or its instrumentalities, and can
only have an effect upon such commerce by reason of the
reflex and remote results of the exertion of the lawful power,
it cannot be said, without a contradietion in terms, that the
power exercised is a regulation, because a direet burden upon
commerce. To say to the contrary would be to declare that no
power on any subject, however local in its character, could be
exercised by the States if it was deemed by Congress or the courts
that there would be produced some effect upon interstate com-
merce, The question whether a burden is direct and theres
fore constitutes a regulation of interstate commerce is to be
determined by ascertaining whether the power exerted is
lawful, generally speaking, and then by finding whether \iis
exercise in the particular case was such as to cause it towbe
illegal, because directly burdening interstate commeéree. If
in a given case the power be lawful and the modesin-Avhich®
it is exercised be not such as to directly burdep, there is no
regulation of commerce, although as an indireet result of the
exertion of the lawful power some effect may bhe producéd
upon commerce. In other words, where thie/power is Aagwful
but it is asserted that it has been so exerted-as to amount to
n direct burden, there must be, so to speak. a privity”between
the manifestation of the power and the resulting Bwrden. The
distinetion, is well illustrated by the eases whiehwhave been
referred to, and was very lucidly pointed out hy Tudge Jack-
son in the Greene case. Take the Knight edsé,  There as the
contract merely concerned the purchase of ‘stock in the re-
fineries, and contained no condition relating to the movement
in interstate commerce of the goods 10 “bhe manufactured by
the refining companies, the court held as the right to acquire
wias not within the commerce clause, the fact that the owners
of the manufactured produet might thereafter so act con-
cerning the product as to burden commerce, there was no
direct burden resulting from the mere acquisition and owner-
ship. On the contrary, in the Addyston Pipe case, after stat-
ing in the fullest way the paramount authority of Congress
concerning commerce, the court approached the terms of the
contract in order to determine whether it related to inferstate
commerce, and if it did, whether it created a direct burden.
In doing so, as it found that the contract both related to inter-
state commerce and directly burdened the same, the contract
was held to be void. This case comes within the Knight case.
It concerns the acquisition and ownership of stock. No con-
tract is in question made by the owners of the stock con-
trolling the railroads in the performance of their duties as ear-
riers of interstate commerce. The sole contention is that as
the result of the ownership of the stock there may -arise in
the operation of the roads a burden on interstate commerce.
That is, that such burden may indirectly result from the ac-
quisition and ownership. To maintain the contention, there-
fore, it must be decided that because ownership of property
if acquired may be so used as to burden commerce, therefore
to acquire and own is to burden. This, however, would be
but to declare that that which was in its very nature and
essence indirect is direct.

3. Baut, .it is said, it may not be denied that the common
ownership of stock in competing railroads endows the holders
of the majority of the stock with a common interest in both

railroads and with the authority, if they choose to exert it,
to so unify the management of the roads as to suppress
competition between them. This power, it is insisted, is
within the regulating authority of Congress over interstate
commerce. In other words, the contention broadly is that
Congress has not only the authority to regulate the exercise
of interstate commerce, but under that power has the right
to regulate the ownership and possession of property, if the
enjoyment of such rights would enable those who possessed
them if they engaged in interstate commerce to exert a power
over the same. But this proposition only asserts in another
form that the right to acquire the stock was interstate com-
merce, and therefore was within the authority of Congress,
and is refuted by the reasons and authorities already ad-
vanced. That the proposition, if adopted, would extend the
power of Congress to all subjects essentially local, as already
stated in considering the previous proposition, is to my mind
manifest. So clearly is this the result of the particular propo-
sition now being considered, that, at the risk of repetition, I
again illustrate the subject. Under this docfrine the sum of
property to be acquired by individuals or by corporations, the
contracts which they may make, would be within the regulat-
ing power of Congress. If it were judged by Congress that
the farmer in sowing his crops should be limited to a certain
production because overproduction would give power to affect
commerce, Congress could regulate that subject. If the ac-
quisition of a large amount of property by an individual was
deemed by Congress to confer upon him the power to affect
interstate commerce if he engaged in it, Congress could regu-
late that subject. If the wage-earner organized to better his
condition and Congress believed that the existence of such
organization would give power, if it were exerted, to affect
interstate commerce, Congress could forbid the organization
of all labor associations. Indeeéd, the doctrine must in rea-
son lead to a congession of thé right in Congress to regulate
concerning the saphitude, thé\character and capacity of per-
sons, If indiyiddals were deemed by Congress to be possessed
of such ability'ythat paptieipation in the management of two
great competing rai_h’b\_s_tfd enterprises would endow them with
the potver 4o injuriously affect interstate commerce, Congress
could*forbid such partieipation. If the principle were adopted,
and the, power avhich would arise from so doing were exer-
eised, the resulf/would be not only to destroy the State and
Itederal govérninents, but by the implication of authority,
from whieh the destruction would be brought about. there
would be ‘ereécted upon the ruins of both a government en-
dowed Gwith the arbitrary power to disregard the great guar-
anty, of Tife, liberty and property and every other safeguard
apoa which organized ecivil society depends. I say the guar-
iy, because in my opinion the three are indissolubly united,
and one cannot be destroyed without the other. Of course,
{0 push propositions to the extreme to which they naturally
lead is often an unsafe guide. But at the same time the
conviction cannot be escaped by me that principles and con-
duect bear a relation one to the other, especially in matters
of public concern. The fathers founded our government upon
an enduring basis of right, principle and of limitation of
power. Destroy the principles and the limitations which they
impose, and [ am unable to say that conduct may not, when
unrestrained, give rise to action doing violence to the great
truths which the destroyed principles embodied.

The fallacy of all the contentions of the government is,
to my mind, illustrated by the summing up of the case for
the government made in the argument at bar. The right to
acquire and own the stock of competing railroads involves,
says that summing up, the power of an individual “fo do”
(italics mine) absolutely as he pleases with his own, whilst
the claim of the government is that the right of the owner
of property “fo do” (italics mine) as he pleases with his own
may be confrolled in the public interest by legitimate legisla-
tion. But the case involves the right to acquire and own,
not the right “to do’* (italics mine). Confusing the two gives
rise to the errors which it has been my endeavor to point out.
Undoubtedly the States possess power over corporations,
created by them, to permit or forbid consolidation. whether
accomplished by stock ownership or otherwise, to forbid one
corporation from holding stock in another, and to impose on
this or other subjects such regulations as may be deemed
best. Generally speaking, however, the right to do these
things springs alone from the fact that the corporation is
created by the States, and holds its rights subject to the con-
ditions attached to the grant, or to such regulations as the
creator, the State, may lawfully impose upon its creature, the
corporation. Moreover, irrespective of the relation of creator
and creature, it is, of course, true in a general sense that gov-
ernment possesses the authority to regulate, within certain
just limits, what an owner may do with his property. But
the first power which arises from the authority of a grantor
to exact conditions in making a grant or to regulate the con-
duet of the grantee gives no sanction to the proposition that
a government, irrespective of its power to grant, has the gen-
eral authority to limit the character and quantity of property
which may be acquired and owned. And the second power,
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the general governmental one, to reasonably control the use
of property, affords no foundation for the proposition that
there exists in government a power to limit the quantity and
character of property which may be acquired and owned.
The difference between the two is that which exists between
a free and constitutional government restrained by law and
‘an absolute government unrestrained by any of the principles
which are necessary for the perpetuation of society and the
protection of life, liberty and property.

It eannot be denied that the sum of all just governmental
power was enjoyed by the States and the people before the
Constitution of the United States was formed. None of that
power was abridged by that instrument except as restrained
by constitutional safeguards, and hence none was lost by the
adoption of the Constitution. The Constitution, whilst dis-
tributing the pre-existing authority, preserved it all. With
the full power of the States over corporations created by them
and with their authority in respect to loeal legislation, and
with power in Congress over interstate commerce carried to
its fullest degree, 1 cannot conceive that if these powers,
admittedly possessed by both, be fully exerted a remedy can-
not be provided fully adequate to suppress evils which may
arise from combinations deemed to be injurious. This must
be true unless it be concluded that by the effect of the mere
distribution of power made by the Constitution partial impo-
tency of governmental authority has resulted. But if this be
conceded, arguendo, the Constitution itself has pointed out
the method by which, if changes are needed, they may be

brought about. No remedy, in my opinion, for any supposed
or real infirmity can be afforded by disregarding the Consti-
tution, by destroying the lines which separate State and Fed-
eral authority, and by implying the existence of a power
which is repugnant to all the fundamental rights of life, lib-
ert_vt,.’ and property, upon which all just government must
rest.

If, however, the question of the power of Congress be
conceded, and the assumption as to the meaning of the Anti-
Trust act which has been indulged in for the purpose of con-
sidering that power be put out of view, it would yet remain
te be determined whether the Anti-Trust act embraced the
acquisition and ownership of the stock in question by the
Northern Securities Company. It is unnecessary for me,
however, to state the reasons which have led me to the
conclusion that the aect, when properly interpreted, does not
embrace the acquisition and ownership of such stock, since
that subject is considered in an opinion of Mr. Justice
Holmes, which explains the true interpretation of the statute,
as I understand it, more clearly than I would be able to do.

Because I consider, for the reasons heretofore given,
that Congress was without power to regulate the acquisition
and ownership of the stock in question by the Northern Se-
curities Company, and because even if there were such power
in Congress, it has not been exercised by the Anti-Trust act,
as is shown in the opinion of Mr. Justice Holmes, T dissent.

I am authorized to say that the CHIEF JusTIOE, Mr.
Justice Pregnay and Mr. Justice HorLMES concur.





