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The Appeal to the Cirenit Conrt of Appedlywas from an

Interlocutory Decree of the Civeuip Court for’ the District of
New Jersey, filed Aungust 18, - 2004, ordéring :

“ That a writ of special’ Gujunction do issue out of and
under the seal of this court, directed to the Northern Secu-
rities Company, restraining it,-i¢s) Directors, officers, agents,
and employes, until. the fipal> determination of ‘the snit, or
until farther orderwf-this.conrt, from in any manner trans-
ferring, assigning, distributing, or otherwise disposing of, or
parting with fitee Lundied and seventy thousand, two hun-
dred and thirky (370,230.) shares of the common stock of the
Northern Pacifie- Rhilway Company, alleged in the Bill to
have been receivadl by the Northern Securities Company from
the complaivabts, Edward H: Harriman and Winslow S. Pierce,
on or about® the 18th day of November, 1901, or any part
thereof ; and from transferving, assiguing, distributing or
olherwise disposing of or parting with three lundred and
Jorty-seven thousand and wincty (247,090) shaves of the com-
mon stock of the Novthern Pacific Railway Company, veceived
by the Novthern Securities Company from the Novthern
LPacific Railway Company, on or abont the 27th day of De-
cember, 1901 ; and from transferring, assigning, distributing,
or otherwise disposing of or parting with the certificates rep-
resenting said stock, or any of them or any part thereof.” (I
423, 1. 30.) ! :
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The authorities agree that under some showings the grant- .
ing or refusing of a special injunction is, in a measure, dis-
cretionary.

But the right to grant an injunction is always dominated
by the nature of the case disclosed by the motion papers. It
is elementary law that a plaintiff cannot have a special in-
junction where, on the face of the motion papers, it appears

¥ he will not succeed in finally establishing the claim he asserts,
Ligh on Inj. 3rd Ed., Vol. 1, §7.

Under such a state of the record, tle injll_ni‘tft-iou must be
denied. Tn the discretion of the conit, the bill may also be.
dismissed. { ;

Stated in general terms, the'anthorities also agree that, on
appeal from an ortleu:‘.f__g;-anf.iurgnvs;)ecial injunction, the province.
of the appellate~dourt is merely to determine whether the.
“ judicial ” digpretion, of‘the court below has been properly
exercised. But digérefion could neither be “ judicial ” nor
properly exerciged;” which should tie up property of great
value to awgit\the distant outcome of a suit, when the motion
papers shaw that plaintiff's case must fail on final hearing.

If, nevertheless, the injunction be granted on such a show-
ing, and be appealed from, not only is it the duty of the appel-
late court to vacate the injunction, but it may properly include
in its mandate to the lower courts a direction to dismiss the
bill. The appellate court is charged with doing what the court
below should have done in the first instance. ~These proposi-
{i>us are now fully established in the federal appellate courts.

Lnowville ve. Africa, 47 U. S. App. 74, 77. Fed.
Ltep. 501,,C. C. A., Sixth Circuit. .
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This was a controversy growing out of a grant of right to,
oceupy streets in Knoxville with surface railways,

Referring to Bissell Carpet Sweeper Co. vs. Goshen Carpet
Sweeper Co., 43 U. 8. C. C. A., 47, the court said :—

“ We there said touching appeals from preliminary injunc-
tions, that where a preliminary injunction is allowed on a prima
facie showing, and without determination of the merits, this.
court will, on an appeal, consider only the question whether,
oy, the prima facie case made, there has been an abuse of dis-
cretion, Such preliminary injunctions are ordinarily intended
to operate pendente lite, or until a hearing on the merits can
be had. They are granted upon a mere summary showin
upon affidayits. Their issuance is not a matter of right, ang
rests in the sound discretion of the judge. In the same opin-
ion we also said, in regard to the same class of appeals, that
quite another question wounld arise, if, on appeal from such an
oxder, this court upon the record should conclude, not only
that no case was exhibited for preliminary injunction; but also
that the bill could not be entertained for any purpose. In
such a situation, shall it refuse to determine the case on the
merits, and refuse to direct the lower court to-dismiss ths bill ?
Must it confine itself to a mere expression of opininn, that the dis-
cretion of the court has been erroneoil exereised, and permit a
Fruitless suit to be prosecuted to a. final deeres, ultimately to end
in dismissal ? Clearly, the court oughl-not to sit idly, and
merely advise the counsel and the lowgen court, but should, if it
has jurisdiction, and if it his befove it a suffi sient record Zo
enable it to do justice, prangunce ajadgment upon the merits, and
?‘mcﬁ the inferior courtto do what it originally ought to have

lone.

The appeal now underconsideration presents one or more
questions of law \@oinz te the root of the complainant's right
of way upon the streel in controversy. Thase questions arige
upon the face of the ordinance of 1876, and involve not only
its validity, but{ts moaning, and the duration of the right
thereby granted\\"They were considered by the court below,
and an elaborite opinion filed, coastraing and determining the
validity, scope and duration of the strest rights attempted to
be conferred. The same questions are presented fully in the
records of this eoart. Why shall we refase to consider or
‘decide them? What good is to be accomplished by confining
ourselves to ths shell of the cass, and refusing to decide a
question of law, because it is one of grave character, and goes
to the foundation of a litigation? The practice of refusing
to determins grave questions of law upon a mare motion to
dissolve an injunction, or upon an application for a prelim-
inary injunction, is discussed by Chancellor Gooper in Qwen
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v8. Bricrs, 2 Tenn. Ch, 295, 297. The rule of practice theres
considered is only for the government of aisi prius courts, and
not one of universal obligation. The practice, upon such
motions, as very clearly stated by Caancsllor Cooper in the
case cited was, ‘upon motion to dissolve an injunection, it is
neither necessary nor propar for the court to unlertake to
decide the case upon its marits, for thave is no m) le, undar
our system, of correcting his errors, if ha shou!d mike any, in
the conclasion arrived at. No appeal can bs mals from such
raling, and, in the msantims, icreparable injury may bs done,
If the court can sae that there is a sabstantial ~question to be
decided, it should preserve the property until such question
. can be regalarly disposed of." #* * =

“ Upon the other hand, such an injanstion ought not to be
granted unless the plaintiff's right sesms very c_fe.xr, and the
Injunction will not operate with more hardship upon the
defendant than its disallowance upon the plaintiff.

Shinkle vs. Louisville & N. R. (5., 62 Fed. Rep.
690, GY2.

1t is manifest that these rulss of practice have no operation
upon _an appeal to this court, where the legal questions are %Ji'c-
sented by the record in such @ manner that justice <an b rlone
the litigants, and fruitless delay and a secondappeal avoided.
Though this court will not feel itself compelled to consider and
decide such appeals wpon the merits, yetyibanill 44 go when the
circumslances seem to requirve it, and. the recol is sufficient,
This practics has the high sanction‘of the Circait Court of
Appea{s for the Fourth Circuit, inthe case“of Green vs. Mills,
26 U. 8. App., 383, where the opinion was by Chief Justice
FULLER.

The order fmnting the'dnjunction was dismissed, and the
case remanded with order to dismiss the bill

This case was fully approved on this point by this court in
Mast vs. Storer, 177 U.S., 485, 494-5."

By its appeal ftom the ruling of the Cireuit Court, the
Sscarities Company necessarily undertook the satisfy
the appellate court, that the state of the showing here
is like that in Knoaville vs. Africa; that the motion papers
exhibit Plaintiffs’ case in full ; that every essential transaction
and fact composing it is now on the record, in all amplitude ;
and, consequently, that the duty of the appellate court was
merely to apply to the established facts the principles of law
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governing the ultimate rights of the parties; in other words,
to dispose of the application for an injunction on the merits of
the case. 1In the Circuit Court, the Securities Company op-
posed an injunction solely on the ground that the plaintiffs
were shown to have no case. Questions of procedure were not
mooted.

Although, in the state of the Record, the Circuit Court of
Appeals would have been justified in ordering dismissal of
this bill, it was not bound to do so; and counsel for Defend-
ant do not suggest the omission to so order as an error.

Manifestly, the principle underlying AKnoxville vs. Africa,
and the point on which it turned in the Cirenit Court of Ap-
peals, and was approved by this court, was not that the want
of equity appeared upon the face of one particalar sort- of
document instead of another, or that the bill wis ordered to
be dismissed as well as the injunction 10 bevaeated ; bat
rather that_when the record on an appeal from an” injunction
order discloses absence of a cause of astion in' the plaintiff, the
appellate court will dispose of the matterion a consideration
of the merits, and not uselessly, prolong-the defendants' dis-
tress by allowing the injunction to Jstand until the case can
be brought up on appeal-from a-final decree. That this is the
basic rule of that cage, unmisfakably appears from the ital-
icized passage of thelopinién, quoted, Ante, p. 4.

If the record shows a-ant of equity in plaintiff, how could
the particular part ofparts, in which the disclosure is made,
be of consequenda:?

In this Record, certainty of Plaintiffs’ inability to finally
succeed, pervades the whole.

Defendant’s counsel submit that the Bill itself fails to state
a case; but, in view of the remainder of the Record ; especially
in view of the extracts from corporate minutes, and the
humerous sworn admissions of the managing Plaintiff, which
it contains, any importance that otherwise might be claimed
for the Bill disappears for the purpose of this hearing.
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TEven where a bill states a case ; and is positively verified
by one having knowledge ; a plaintiff does not thereby acquire
right to an injunction, if the bill be disproved by the plaintiff's
own testimony, and by documents admitted or presumed to be
true.

Otherwise special injunctions would be the rewards of mere
good art in pleading.

-III

The opinion of the learned judge granting the specialin-
junction discloses much misapprehension and misunderstanding
of the facts appearing upon the papers.

It can be gathered from his opinion/that, i granting the
application, he was moved by threz, eonsiderations, viz. :—

1. Supposed material and impoitant questions of fact to be
settled ; '

2. Assumed material and ifaportant” questions of law to be
decided ; .

3. The sl;aLutur}j_fi‘gﬁ't of.Appeal from an order granting an
injunction, but théthsence'ol such right from an order refusing
one.

The opinion filedvith the order allowing tha injunction
contains the following passages, which may fairly be regarded
as the kernel of the whole :

“ The defense controverts material allegations in the bill,
some of which embody averments of fact, and others aver-
ments of law. With respect to some of the alleged facts,
important in their bearing upon the equities of the case, the
affidavits and exhibits are conflicting on substantial points.
On the face of the bill it is evident that the final decision
necessarily will involve the consideration of grave, novel and
delicate questions of law. * * # Regard should be had to
nature of the controversy, the objeet for which the injunction
is sought, and the comparative hardship or inconvemence to
the respective parties involved in the awarding of denial of the
injunction,” -
(R. 409)
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“ An appeal does not lie from any interlocutory decres of
this court, denying a preliminary injunction. While this con-
sideration is entitled to mo weight where, on an application for
an injunction, it clearly appears that the complainant cannot
prevail in the final hearing, it is often of controlling impor-
tance where, on such application, there is room for reasonable
doubt as to the ultimate result. Under the circumstances,
this court would not be justified in refusing the injunction

sought.”
(R, 421)

The second and third of the above-enumerated grounds
were non-existent in the Circnit Court of Appeals.

The plaintifts were heard there with like effoct as if \the
appeal had been their own. They had the denefit afn full
consideration of their case, and a judgment-of thejxights, by
the Court to which alone an appeal therein eouldbe taken from
a final decree of the Circuit Court.

The opportunity of obtaming. the opfuion of the court,
which was strongly pressed for by pleintiffs in the cirenit
court, both orally and on_alD theix-printed briefs, and pre-
served for them by the ordér of/tie latter court, has been
accorded them. )

No authority racognizes difficnlt or doubtful questions of
law as alone forming suffigient ground for tying up property fora
lengthy period. Evesy "exigenny arising from the existence of
law questions, hotyéver difficult or doubtful, is fully and fanly
covered by the preservation of the status quo merely long
enoagh to allow fair preparation for argnment, and reasonable
advisement afterwards by the court. Such questions might
be, although no case has been found where they actually have
been, regarded sufficient reason for an ex parte injunction run-
ning until parties could obtain ‘a fair heaving, and the court
could reasonably consider the case ; but no longer. Any and
every right of preparation to which these plaintiffis could be
entitled, under the ntmost stretch of favor, was certainly ex-
hausted in the Circuit Court.
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On April 20, 1904, an ¢z parte injunction, in the form of a
stay oxder, was issued,
(R. p. 195)

This oxder remained in force until superseded by the order
appealed from.

“The motion came on for argument on May 20, and the hear-
ing occupied three days. Lengthy original and veply briefs
were submitted on both sides. The plaintiffs amended their
bill twice ; the case now rests on the Second Amended bill,
The oral argument terminated on May 23. The case was
held under advisement until July 20, when the decision and
opinion of the circuit court were filed.

Any and all vight which plaintiffs originally might have
had, of opportunity for preparation, argument, and decision of
the law questions in the case had by that time“been exhausted,
and no further delay on the ground of theexistelice of such
questions could rightfully be imposed on the (Seourities Com-
pany. Nevertheless, it was imposed'§. and the opportunity for
preparation was again extended-from - Jaly 20 to the date of
argument in the Cirenit Conrb of Appeals.  Plaintiffs cannot
urge the existence of difficult law questions as a ground fox
still farther retaining the-injunetion.

IIL

Tn the Circuit Court of Appeals, therefore, the whole case
for an injunetion, pendente lite, was thrown back upon the first
ground of the Circuit Court, viz., ¢ grave and difficult " ques-
tions of fact, for ultimate determination.

If no such questions remained, but all essential facts in the.
controversy could, with reasonable clearness, be ascertained
from the present record, it became the duty of the appellate
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court to ascertain them; and, having done this, unhesitatingly -
to apply the law to the facts, and determine the question of
granting or refusing the injunction in view of the ultimate
rights of the parties.

The documents in this record necessary to be considered
in ascertaining the facts of the case are of the following
classes :

The Bill of Complaiut in this suit.

The pleadings and decree in the suit of 7%e United States
ws. Novihern Securities Company and Olhers, in the Cireuit and
Supreme Courts of the United States.

The ez parte affidavits of sandry individuals, including
those verifying the Bill of Complaint, taken in the preseut suit.

Deposition of Mr, E. H. Harriman, tn‘hea‘bﬁfme the Tuter-
.Tmlum;, 1902.
Deposition of same taken in the.siiblof 7heState of Minne-

gtate Commerce Commission, at Chicagagii

sota vs. Novthern Securities ('r?:;u)(._c.zr.y,*{ffitf _.Qe_‘im's, in December,
1902, > O
Extracts from the official mmutqq of proceedings of the
Board of Directors of the Nmthem']?nc:ﬁc Railway Company,
and of the Executive (}hrmmtten and Board of Directors of the
Northern Securities '}’Cﬁfbm‘pgu?.

The above-mentigwed depositions were both read in evi-
dence by the _(;i'c;:vermnent, in the suit, United States vs.
Northern Séeniities Co., and appear in the printed Record
of this Court therein, on pages 598-653, 899-909,

On the question of injunction the 1-_:'311(%1'3 must be ex-
amined in light of the following principles :—

Statements of the Bill are not to be considered true, except
in 8o far as they are supported by documents themselves im-
parting verity, or by the oath of some on having personal
knowledge of the matters stated ; it not appearing here that
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any such person is sick, absent, or nunwilling to make affidavit.

Anex parte affidavit, being commonly the langnage of the
draftsman, rather than that of the affiant, must yield to a
regular deposition of the same witness, taken orally on ques-
tion and answer, and with opportunity of cross-examination
and re-examination, on points wherein affidavit and deposition
differ,

Minutes of corporate proceedings made contemporaneously
with the event recorded, and therefore free from the infirmity
of human memory, are evidence of the highest quality as to
the facts stated by them. The eorporate minutes appearing in
these motion papers have the additional element of, credit,
that they were all made while M. Harriman was A member
of the board or committee making them. >Fn tlle nswal course
of business, the minutes of each mee‘imrr weua‘ rend at the
following one and submitted for qmﬂom.l ‘o correction ; s0
that if any statement in themf.‘w:{s contrary to the fact, or
gshort of the fact, M. Hm'ﬁjn'nh wisvilways in position to
make it conform to the faet. XL

The truthfulness ufw'the‘-u, apitiutes is therefore to be taken
as conceded by Mt Q}T.numnu

Besides, hoth as to-Mr, Harriman's depositions, and the
corporate minites, TPluntifls had full opportunity to deny,
explain, or conha’dﬁ?ﬁ any part of them, in rebutting affidavils -
or other doc umgutﬂ filed in this application,

They have not done so in any particular.

Hence, on the question whether an injunction should issue,
the depositions and minutes must be deemed to have been ac-
cepted by plaintifls as correct.

Turthermore, the statements of Mr. Harriman are not
those of a meve witness, knowing the facts, but nnauthorized
to bind the parties in interest. The Northern Pacific shares
transferred by Hurriman and Pierce to the Securities Com-
pany were acquired and held by them in their personal names ;
Mr. Harriman in person conducted all negotiations for the
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sale of those shaves to the Securities Company ; the Northern
Secnrities sharves used in part payment for the Northern Pacific
shares were issued, and ever since have been held, by Harri-
man and Pierce in their personal names, Harriman and
Pierce have continuously been trustees and managers of all
the interests of the Oregon Short Line Company in the
Northern Pacific shaves and in the Northern Securities shares
which passed between the parties in conrse of the dealings
that figure in this suit.

The statements and expressed or implied admissions of My,
Harriman about the transaction here involved arve therefore
the admissions of a party, as well as the testimony of a witness,

[ , 11 ; \}
IV. '_ .. 4 “.;‘

The injunction order ﬂi-‘-scln-\'_(;s-ﬁl!l_‘_f;;'}*;onexal*ﬁa.hwe of Plaint-
iffs’ claims. There are two: N \

1. For $37,023,000. mmmg‘m qtn,(Jc.af the Northern Pacifie
Railway Cnmpqnv at one Bme Leld, by Harriman and Pierce
and by them trunsferred to thg*Nerthern Securities Company,
on November 18, 1¢ I, 4 »‘-t'

9. For $34, fO@“ﬁ(}O more, of the same kind of stock,
acquired by tl:e»S‘e.éuuhep Company dirvectly from the \0111&-
ern Pacific Rylwiy C,umlmm on December 27, 1901.

\ - £

The last named Jot uf stock has never been in possession
of any of l’hmmirﬂ'ﬂ It has never existed in the hands of
any one sa w&‘ﬂne company that issued it and the company that
ever since fssuance has held it.

Plaintiffs therefore are here prosecuting two separate
causes of action, for two distinet parcels of property ; and the
question at onece occurs, whether both could be established by
the same set of facts and reasons, The absolute solution of
tais question would not be so controlling on the question of
injunction as it might become at a final hearing ; but it can
never be left ont of view at any stage of the case.
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The substance of the gronnds on which Plaintiffs claim the
$37,023,000, lot of Northern Pacifie stock which Harriman and
Pierce once held appears in the following passages from the
Second Amended bill.

V. # # % #  Althongh incorporated and organized in
form according to, and nominally for objects authorized by,
the laws of the State of New Jersey, in reality said Northern
Securities Company was incorporated and organized in pursu-
ance of a combination in restraint of trade and commerce
among the several states, and for objeets prohibited by the act
of Congress entitled “ An act to protect trade and commerce
against unlawful vestraints and monopolies,” approved July 2,
1890, and as an instroment and agency to effectuate and
accomplish the objects of said combination, that is to say :
Prior to November 13, 1901, James J. Hill, J. Pierpont Mor-
gan, William P. Clongh, D. Willis James, JohnS. Kennedy,
Robert Bacon, George F. Baker and (Piniel & Lamont, and
their associates, owning or controlliiiga majwity of the capi-
tal stock of the Great Northers WRailway Company, and a
majority of the common cayfitdl® stoek™ of the Northern
Pacitic  Railway Company, “Mgreed \to™ organize a holding
company under the Jaws of/)the State of New
Jevsey, and that said, -’.Ili_'ildi;jg;- Lompany should aecquire
and  permanently  hold a-~wnjority of the shaves
of the capital stock “of said“Grreat Northern and Northern
Pacific companies and"confxol the operation aud management
thereof in perpeuity, and “that the then existing holders of
sueh railway ptim.‘és sbonld deposit the same with said holding
company andh yeceivasin lien t}mrenf share certificates of the
said lmldiiﬁi‘dg‘ compday upon the basis of $180 par value of its
stock for éach yhave of Great Northern stock and $115 par
valie of its stegk for each shiare of Northern Pacifie stock,
and that s;‘;‘i\t}-]'m]diug company shonld aect as custodian, de-
pnsitm;y,'01,%1‘11:-‘;&&(‘. of said railway shares on behalf of the
existing\8tockholders of said railway companies and their.
AERIpTISY: A o -

VIIL. Your orators further show that prior to the ineorpora-
tion of said Northern Securities Company your orator Oregon
Short Line Railroad Company had acquired, and at the time
of the incorporation and organization of said Securities Com-
pany owned, $37,023,000 par value of the common stock and
£41,085,000 par value of the preferred stock of the defendant
Northern Pacific Railway Company represented by certificates
issued to and vegistered in the name of your orators Harri-
man and Pierce; and that after the incorporation of the said
Northern Securities Company had been resolved upon as
aforesaid, your orators Harriman, Pierce and Oregon Short.
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Line Railroad Company agreed with the promoters and incor-
porators of said Northern Securitics Company to transfer to
and deposit with said Northein Securities Company, under
the termns and conditions aforesaid, the said shaves of suid
Northern Pacific Railway Company of the aggregate par valne
of $78,108,000 owned by said Oregon Short Line Railroad
~Company as aforesaid, and to receive in exchange therefor
certificates of said Northern Securities Company representing
an interest therein of $82.491,871 par value and $8,915,629 in
cash, and in pursnance of said agreement your orators Hurri-
man and Pierce, acting for your orator Oregon Short Line
Railroad Company, did, on or about the 18th day of Novem-
ber, 1901, transfer and deliver to said Northern Securities
Company certificates for $37,023,000 par value of the common
stock and $41,085,000 par value of the preferred stock of said
Northern Pacific Railway Company owned by your said orator
as aforesaid and received in exchange therefor certificates of
gaid Northern Securities Company representing an interestof
§82,491,871 par value and said cash, * # * : N

XIIL Your orators are advised by counsel ond, thersfore,
aver that the effect of said decree of April 9, 1903, as affirmed
by the Supreme Court of the United Statéswas (o) adjudge
that the Northern Secnrities Company wag not aspurchaser or
owner but simply a custodian of the.sbares of Stock of said
railway companies acquired and LelDy it ds wforesaid, that it
acquired and held possession thereof.in viglation of said Anti-
Trust Act, that it acquired no title thereto and cannot transfer
any rights in respect thereof, and-that the legal and equitable
owners of said shares of t]:&;ﬁ%ﬁck of 'said railway companies
were and are the several paities who originally exchanged the
same for stock of the Northern ‘Sécurities Company or their
assigns. \ ¢ ) -

The $34,709,000 lot ofistock, which Plaintiffs have never
held, appears to be elaimbd Lere by them on the same general
grounds as the $3%,023,000 lot, with the additional ground
appearing from the following clauses of the hill :

IX. Your orators further aver that at the time of sach ex-
change, on said 18th of November, 1901, it was agreed between
said Harriman and Pierce and said defendant Northern Secur-
ities Company that the said $41,085,000 par value of said pre-
ferred stock of the said. Northern Pacific Railway Com-
pany should be converted into common stock of the said
Northern Pacific Railway Company ; that said preferred stock
was subsequently and in or abont the month of December,
1901, converted by said defendant Northern Securities Com-
pany into common stoek of said Northern Pacific Railway
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Company of the same par value ; that certificates for $34,709,-
000 par value pf such common stock registered in its name on
the books of said railway company were substituted in lien
and place of certificates for said preferred stock ; that said
Northern Securities Company eansed said original common
stock to be transferred into its name npon the books of said
yailway eompany, and that said Northern Securities Company
now holds within the jurisdiction of this court certificates reg-
istered in its name on the books of the Northern Pacific Com-
pany for snid common stock so originally received from your
orators Harriman and Pierce, and for said common stock into
which said preferred stock was so conyerted and certificates
substituted as aforesaid.

This is a fitting place at which to point out a surprising
omission from this injunction Bill. It has not been verified
by any one having or claiming personal knowledge of the
things asserted. The verifiers aré Mg Wi Dy tﬁhm,jbﬁ" and
Mr. Wisstow S. Prerce.  Where was Mr. HABGRTMANC?

The verifications appear on pp. 16-17 bithe Record.

My, Cornish is an officer of the Otezon Shoiit];ine Railroad
Company, and verifies merely fnl'l:“faﬂ'y, as g}f’éh'i He was not a
participant in any transaction “with tlie Securities Company.
- TThere is no claim that his ca¥poratibinever even communicated
with the Securities (‘umy,gnpy,”pri,gr' to the stockholders’ meet-
ing of April 21, li)Ug,;apéséllll)léﬁ. to act on the questions of
reducing capital and. "‘dist;;_i-bdﬁug surplus, when a protest was

¥

filed in its name, O\

While Mz, Pier-q_i)‘&ﬁs from the beginning of these matters
a joint liolder or utrustee with Mr. Harviman, he was not, and
does not claim to have been, present when any of the things
alleged by the Bill to have been done by, for, ar with the
Securities Company, was done, except on two occasions, Viz.,
one cn an unremembered date prior to the formation of the
Secarities Company when he attended a meeting of counsel to
consider the form and substance which the then future com-
pany’s Certificate of Incorporation should have (R. pp.
232-233), and the other on November 19, 1901, when, at the
offices of the Securities Company, the mutual transfers of stock

and cash were made. First Sup. R. p. 1, par. TIL
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But Plaintiffs' claims have not been placed upon the
attendance by Mr. Pierce at that meeting of counsel, and the-
oecurrences in course of the making of the mutnal transfers
are not only undisputed, but relied on, by Defendant. To
every intent, therefore, the Bill is a mere unverified pleading.
At no stage of the application for a special injunction has it,
under the well settled rules governing such proceedings, been
entitled to any greater weight than belongs to such a pleading.

As the claim for the 834,079,000 lot will admittedly fail if '
that for the £37,023,000 lot fails, the common general grounds
of both claims may conveniently be discussed together.)

.

Plaintiffs apparently «Aim . o) “propound #wo  alternative
and contradictory thgories 12«

1. That the txhvsfer of the Northern Pacific stock to the Se-
curities Compaiy was & meve bailment, and consequently term-
inable at the pleasuréof the bailors.

9. That the trausfer was meant by the parties to be in the
nature of a spley conditioned, however, that the stock should
permanentlytbe* kept and used by the vendee for the special
purpose ofwrestraining the trade of the two railways; and
thit, upon its ceasing to be so used, it must be restored to
Plaintiffs on their demand.

Either theory necessarily denies that complete title to the
Northern Pacific stock has ever vested in the Securities Com-
pany. The first theory assumes that the beneficial title has
always remaived with Plaintiffs ; the second, that at least a
vight to enforce a condition, and forfeiture by the Securities
Company for breach thereof, has always been theirs,
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Under either theory, whatever vights in the Northern Pacific
stock Plaintiffs may now have are purely rights at law ; they
could have no equitable foundation. Plaintiffs must be
assnmed to have hrought their suit on the equity, instead of
on the law side of the court, solely because the stock for which
they sue stands on the books of the issuing company in the
name of the Securities Company.

In other words, this snit would be best described as one in
equitable yeplevin,  Plaintiffts must establish title under rules
of law, or fail.

. o S

The facts conslituting title fo /,’u;\-a'-?.;;i’ i :,m;_}rf;'m'e.;'.vj,! neces-
sarily consist of, and ave lonita@id th Mihgs said and done,
and mutually intended by S rimanund Pievee, on the one
part, and the Securities ( bn;ﬁ&}n;, otk other.

Lf all material facts< .vef/rn'd Lo those sayings, doings and
wmutual intentions appeqrin tiny Peccord, the entive case, on both
sides, relating to Mig,unawt 8, fieve.

On these pmuts tlie Becord is complete. Tt contains all,
Nothing morg could-he’supplied. The sources of information
have been exhansted. Also, every material f;u:t needed for
correct mteqn@etahon of these sayings and domga is Here., . |,

iy

P

In the spring of the year 1901, at the instance, and with
money furnished by the Union Pacific Railway Company,
there were purchased, of the preferred stock of the Northern
Pacifie Bail\lva_}' Company, $41,085,000 out of $75,000,000, and
of the common stock of that company $37,023,000 out of |
$80,000,000 ; thus a majority of the total $155,000,000 of eapi- -
tal stock of the Northern Pacific Company.
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Mr. Harviman's deposition before the Interstate Com-
merce Commission discloses the connection of the Union
Pacific with this purchase.

¢« Mr. Day: What is the total capital stock of the Oregon
Short Line?

Mr. HarriMaN: I think between twenty-seven and twenty-
eight millions.

Mgz. Day: It purchased how much stock of the Northern
Pacific?

Mge. HArRIMAN : Seventy-eight millions,

Mgz. Day: How did it pay for that stock ?

. Mg. HArrIMAN : Some in cash and some by issuing its own
obligations against that stock.

Mr. Day: How much cash did it pay approximately ?

Mz. Harnivay : Fifteen or twenty million dollars.

Mgz, Day: That came out of its own treasury.

Mz, Harnivan : Yes, sir, C

Mg. Day : How was the money raised by the Oregon<Short
Line to acquire the balance of $60,000,000? '

Mz, Harrivay : By issuing its own cerbificates ‘of indebt-
edness.

Mz. Day: Who did it.issue the -certificates to? What I
want— - (

Mg, Harnimay : What you waxt is to find” ont if the Union
Pacific had any interest in that purchase.

Mgz. Day: Yes, sir. :

Mr. Harrimax: I wantto be fragk about it. The Union
Pacific helped the Oregen8hort DLine to finance it and pur-
chased from the OregonShort Tijne the certificatos of indebts
edness, the money {6 whiclh it was used paying for the North-
ern Pacific stock. )

Mg. Day: Zhe siaty<tne millions of that purchase money
came oul of the Uniop Pacific treasury, practically ?

Mz. Harrivazg \JYes, sir.

Mr. Day: Dipectly or indivectly ?

Mz, Hannivan: Yes, sir 7 (R, pp. 243, 244).

Tt was further disclosed by Mr. Harriman, in the same ex-
amination, that the Union Pacific Railway Company is owner
of practically the entive capital stock of the Oregon Short Line
Railroad Company (R., p. 242), and that this latter company
is in turn_ owner of practically the entire capital stock of the
Oregon Railway and Navigation Company (R., p. 247).
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The railways of the Union Pacific. Railway Company, the
Oregon Short Line Railroad Company, and the Oregon Rail-
road and Navigation Company, comprise the Union Pacific
Railway System, which extends from the Missouri River west-
ward, throngh the states of Nebraska, Wyoming, Colorado,
Utah, Montana, Idaho, Washington and Oregon, to the Pacific
coast, at Portland, and is a close competitor of the Northern
Pacific Railway Company not only for both the east and west
bound transcontinental traffie, but also for that local to a great
tervitory comprising a large section of each of the four states
last named.

These facts are of dominating consequence in this\suit.
They charactevize the purchase of the Northein Pacifie stock,
by the Union Pacific system, as a schems fo seenie control of
a powerful competitor in the intérstate trade. The record
here discloses no frace of a patepose to, @bandon that plan,.
This suit is manifestly a meregtep in véalizing it.

While acquisition by the. Uniou'\ Pacific system of $71,-
782,062 of Northern Pagific stogk would not give that system.
a.majority of the cl}til‘é."'éapi_txﬂ'--stm:k of the Northern Pacifie
Company, yet fév a\tb‘l‘y prgtical purpose it wonld give control
of the Northern PacitiecCompany. Corporations are controlled
by stockholders’ megtings; and the stock which makes the
action of the coulpany is not the totality of stock outstand-
ing, but mérely that part of the whole which attends the
meetings.

Experience shows that only in ravest instances is the
whole body of any stock represented at any meeting.

Under the Northern Pacific charter, a majority of all the
ghaves is required for a quorum; but the majority of any
quoram suffices to determine the action of the meeting.

The amount of Northern Pacific stock which plaintiffs here
ask the court to take from the Securities Company, and hand
over to the control of Union Pacifie, forms almost exactly
45 3/10 per cent. of the entire capital stock of the Northern
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Pacific Company. It would be a majority at every stockhold-
ers’ meeting where not more than 92 1/2 per cent. of the total
ghould be present. But no one with experience in such mat-
ters would expect so large a percentage of the stock of a great
corporation to assemble in any meeting. To all practical
certainty, the Union Pacific holdings of Northern Pacific
stock would be a majority of all stock represented atany
meeting ; and whenever the question is of the effect of aggre-
gating a large body of corporate stock in a single hand, ex-
perience must be the guide.

In the Pearsall case, the Court considered that acquisition
by a railway company of a proportion of the stock of a com-
petitor, less than a majority, would be inimical to a State
‘gtatute forbidding one railway corporation to obtain control
over another owning, or otherwise controlling, n parallel or
competing line. '

161 U. S., 646.

PLAINTIFFS THEREFORE COMBHEBRE IN EFFRCT ASKING THE COURT
TO PLACE CONTROL OF THE NORIHERN,\PACIFIC SYSTEM OF RAIL-
WAYS IN THE HANDS OF THE UNIoN PAptric RAILROAD COMPANY.

Of the relative gepgraphi¢al-positions of the Union Pacifie

-and the Northern Pavific Rdilwvay systems, and of the publie
Jaws of the sevéral states on the subject of railway combina-
' tions, as well'as of thefederal laws on the same subject, the
- court will take noti¢e without proofs.

)
On the other hand, the distribution of the railway stocks

proposed by the Securities Company will scatter the holdings
of them so widely, that but a small fraction of the total will
concentrate in a single interest. The individual defendants in
the suit of the United States against the Securities Company
and others, and all other persons referred to in the evidence in
- that case as having been consulted about the formation of the
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‘Securities Company, hold altogether but 996,016 shares of
the stock of the Securities Company out of a total of 3,954,000
shares. A ratable distribution of the railway stocks would
vest in all those defendants and consulted persons, individually,
an aggregate of 378,224 shares, or 24-9/10 per cent. of the
total Newthern Pacific stock, and 297,493 shaves, or 23-8/10
per eent. of the total Great Northern stock.

The Union Pacific interests wonld get in one lump 320,706
shares or 20-69/100 per cent. of the stock of the Northern
Iiaciﬁn, and 246,389 shares, or 19-71/100 per cent. of the stock
of the Great Northern (Record p. 324). The residue of the
stock of each railway company, comprising more than\a clear
majority of each, would be scattered among ue:u‘iy"?,ﬂ(}ﬁ sepn-
rate holders, not originally concerned imthe formition of the
Securities Company, and having ne l‘eln%"ionﬁ-'tb"e&ch other.

The plan of distribution of the Securitigs Company is there-
fore to utterly dissolve the Jedmbinafion condemned in the
Government snit, “and to diffuse the wwnership and control of
the railway stocks among- thousdnls of separate holders, while
Plaintiffs’ plan woul@> merely(substitute another combination,
still more dangeréns’ and difensive than the original one.

The fact thaﬁfﬁtzﬂﬂe distribution of the Northern Pacifie
stock among_ll stockholders of the Securities Company will
leave a majority of the total Northern Pacific stock in the owner-
shipof those who will at the same time become distributees of
a majority offthe Great Northern stock, forms nolegal objection
to the pro rata plan. After pro wgle distribution has been
effected, the stocks of both railway companies will be held
separately by the individunals who have thereby received them.

This Court has expressly held, in two prominent cases, that
the stockholders of a railway company may rightfully acquire
and hold, as individuals, the entire capital stock of a competing
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company. No law, either State or Federal, has ever forbidden
such acquisitions,
Learsall vs. Great Novthern Ry. Co., 161 U. S,
G406.
State of Kentucky vs. Lovisville & Nashville Ry
Co., 161 U. 8., 676.

Tn the Pearsall case this Court said:

“ Doubtless these stockholders could legally acquire, by indi-.
vidual purchase, a majority, and ' even the whole, of the stock of
the reorganized company ; and thus possibly obtain its wltimate
control; but the companies wonld still remaiv sepdrale corpora-
tions, with no intevest, as such, in common.” \

(p: 671). . N

In the Lonisville & Nashville case it sni;.}j,'_'.; | )

“ Jt is true, as was observed in Peqisall vs. G weat Novtheri
Railway Company, that the stockhqlders of e Louisville &
Nashville Rd. Co. may individualdiVecomnthe purchasers of
the Chesapeake Co., at " a judicial sale, agd \inay organize a_new
corporation, but it would still be.d "corporedion separate and dis-

-

tinet from that of the Lovigwille & SN shville Company. The

inhibition of the Constitubéon is nik E:ga:i;wt the sale to indi-
viduals, though they mogchancg@obe stocklolders in a competing
line ; but against fk.;:r;ir‘;téguf'utr'y_w'?;y a railway, in any form, of

a parallel and compeling linGge"
(p. 693). R

O

Upon the pu,g:éj\}nis“a for the Union Pacific Company of the
Northern Pnciﬁc‘s’tnck, all of it was tramsferred on the North-
ern Pacific books into the personal names of Mr. Harriman,
then a Director and the Chairman of the Executive Committee,
now also the President, of the Union Pacific Railroad Com-
pany, and of Mr. Pierce, a Director, and then also General
Counsel, of that Company. It remained in their personal
names until transferred out of them to the Securities Com-
pany, on November 18, 1901.

Plaintiff Harriman also became a director of the Northern

Pacific Company in the summer of 1901; and was re-elected
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guch by the stockholders, at the beginning of October of that
yvear. He has since remained a director,

The preferred stock of the Northern Pacific Railway Com-
pany was issued subject to retirement by the company, at par,
for cash, on the 1st of any January prior to 1917, This right
of the company was expressed on the face of every certificate,
whether for preferred or common stock issued by it.

At a meeting of the Board of Directors of that company,
held on October 13, 1901, in which Mr. Harriman participated
as a director, resolutions were adopted, declaring that\the
entive issue—=3$75,000,000— of preferred stock tii,i&xa’ld bevetired,
at par, for cash, from and after Decembgr-?l’,.]ﬁ()?i,) and pro-
viding means to accomplish the retireiment.CAlese means
consisted of an issue of bonds hy the company to the to!al
amount of £75,000,000, 0011\'e1‘,ti1_)1;3;:ii1t0 -a_-_']'ilie amount of new
common stock to be issted for the spe'eiai purpose; so that,
npon the completion of fh,g re"t‘il',um'a;;g't of the preferred stock,
the total stock of the cgn;ﬁan}' would remain at $155,000,000,
but would all be aite” kind(?) Bach holder of the original
common stock was/ given| p. preemption right running to
December 31, 1901, t¢ purchase at par, for cash only, an
amount of the cqp,i;prtihle bonds equal to 75/80ths of his
holdings of comien stock.

(Record, pp. 347-353.)

This action taken by the Northern Pacific Board with Mr.
Harriman's coneurrence as a director, and its effect on the
preferred and common stock then held by 'Harriman and
Pierce, are important to be kept in view ; as showing precisely
what they could sell, on November 18, 1901, and the resulting
probable intent, on the part of both sellers and buyer, with
which that sale was made, and also as showing the origin of
the title to the $34,709,062 Northemn Pacifie stock which
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Plaintiffs have never held, but which they now seek to obtain,
On November 13, 1901, the Northern Securities Company
was incorporated under the laws of New Jersey. Its certifi-
cate of incorporation appears in the record on pp. 18-22, Its
Board of Divectors ¢omprised fifteen members., On Novem-
ber 14, 1901, one shave of its stock that had been paid for in
cash was transferred to Mr. Harriman, and one each to Mr.
Jacob H. Schiff and Mr. James Stillman, also then and ever
since directors of the Union Pacific Railway Company.
(Record p. 378).

Shortly afterward, and on the same day, Messrs. Schiff,
Stillman and Harviman weve elected divectors of the Northern
Securities Company.

(Record pp. 379, 380).

They have since remainéd :‘(’I"il'cato-rs'; and therefore
TrustERs for the 1'emuini.13g;j‘stockhd@ﬁrs whom they here
attack. o O L
The same day, Mr. H!\;‘rima;{j{‘;{ﬁ elected a member of the
Executive Comtnit_i;d”@mfvth'e'._fé:n'inp:my (Record, p. 382). He
has since remaiug’sija"‘mem}:ér.

Tho'_Set‘m'it'L!es;-Gr:mp:m}', being a.ﬂmittj&dly a corporation,
none 00111t_l:-;_(':?5‘;1‘t1'nct for it, or Dbind it, unless properly
anthorize®t-thereto in conformity with the Certificate of
Iucorpumti.ou constituting its charter.

By the laws of the State of New Jersey, and by the Certifi-
cate of Incorporation, the Board of Directors is the source of
all anthority to act for and bind the company. Without
authority from the Board, the company could not be bound.
Hence, when the question concerns acquisition of property
by the Company, a vote of the Board must be looked for as
the basis of the transaction.
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Looking into the minutes of Securities Company, it appears
that, on November 18, 1901, the Board adopted a resolution,
general in terms, authorizing the president of the Company to
*“ purchase any sharves of the common capital stock of the
“ Northern Pacific Railway Company * * # 44 a pries
“ not exceeding $115 for each sharve * * # o he payable
“in the fully paid-up stock of this company, at par ¥ # &2
(Record, p. 376); that, on November 14, 1901, the board
passed another rvesolution, also general in terms, anthorizing
the president to purchase any sharves of the Great Northern
Railway Company at $180 per share, payable in the stock of
the Securities Company at par (Record, p. 377).

The series of acts of the ‘B}&;}i‘i.«s_:-Qﬁéﬁtuting the
S ) i VaXd, .
acquisition by the Securities Cépipiny «from Harriman and
Pierce of the preferred and ¢ommon _stock of the Northern
Pacific Railway Company, Begin with\a special resolution of
the Board of Directors of the Sectwities Company, passed at
& meeting thereof heldon Noyember 15, 1901, as follows :

Llesolved, Tlluﬁgﬁl}é Pl'qut\f&ent be, and hereby is authorized
in behalf of tliia-i,.‘(c.:i'.‘m]pa;-:,{10 purchase said stock—namely,
$37,023,000 pac'¢ilue of Blie common stock, and $ 11,085,000
pur value of the preférfed stock of the Northern Pacific Rail-
way Company, at anGggregate price of $91,407,500, payable
as to $S2,‘191,{}u\$hi§reof in the fully paid-up and non-agsess-
able shares of\tle capital stock of fhis Company at par, and
as to $8,915629 in cash ; and that the officers of this Company
be, and hereby they are, authorized to issue fully paid-up and
non-assessable shaves of the stock of this Company to the
amount of $82,401,871, and to pay $8,915,629 in cash, in con-
sideration of such $37,023,000 of the common stock and
841,085,000 of the preferred stock of the Northern Pacifie
Railway Company.

(Record . 883)

It appears from the record that this resolution was passed
with blanks left for insertion of the amount of Northern :
Pacific stock to be acquired by the Securities Company, and
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the amonnt of its own stock and cash to be delivered to Harri-
man and Pierce in payment therefor ; that these amounts were
alterwards made definite and inserled in the minutes of the
resolution, between the time of its passage, and the holding of
the next meeting of the Board, which was on November 19;
and that, an this latter meeting, the minutes of the next
former meeting, containing the resolution in its completed
form, were read to, and approved by the Board.
(Record, pp. 297-299, 384)

My, Harriman was present at, and I;al'ticipated in thisg
meeting of November 19. R
(Record p. 884) RN

No authority to acquire Novthern Pacéﬁg'i‘#ﬁék for~ o on
behalf of the Securities Company, has_ ey been eonfmwd by
the Board of that company other thdnN\y the Tsdolutton& of
Novembr 13, 1}, and 15, 1901,

Affidavit of Jas. J. Hill, Pxesxdenb of’ .Bebuntles Comps.uy
(R. pp. 881-333). Plaintiffisiave uoméso_%lacte"ﬂ‘o, r sought in
any way to modify the mtementd"of this afidavit. Those
statements stand in the: gbewrd uncﬁmlleurred

It is conceded i‘hgﬁ? on \aumbel 18, 1901, the Plaintiffs,
Harriman and Pierce, 11,1“} srson, took to the office of the
Securities (,umpan\ Jin* the City of New York, the
certificates for the K rthern Pacific preferred and common
stock, described m*the resolution of the 15th, with proper
assignments of the stock torthe Securities Company, in
usual form, endorsed thereon, and delivered the same to the
Securities Company ; that thereupon, the Securities Company
received the certificates for the Northern Pacilic stock, and
executed nnd delivered to Harriman and Pierce certificates
running to them in their personal names, for the number of
shares of its own stock mentioned in the resolution, together
with a check on its bankers for the sum of cash mentioned

"‘*&f’}‘/f{_ A dffz"é
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in the resolution; that almost immediately afterwards, the
Securities Company surrendered to the Northern Pacific Rail-
way Company the certificates for the $37,023,000 common
stock, and caused all the stock covered thereby to be trans-
ferred into its own name on the bLooks of the Northern
Pacific Railwvay Company, and received from the latter new
certificates for the same, running to itself. It is conceded
that, on demand of Harriman and Pierce, they received from
the bankers the $8,915,029, cash, and have since retained the
same; also, that they have ever since retained, in their
personal names, the $82,491,871 stock of the Securities Com-
pany, mentioned in the resolution.

The Record does not show, and it is not claimed by
Plaintiffs, that any other transaction or ue_giitiatiop.refating to
the Northern Pacific stock which they hm'e 'Elﬁlnin« or to
the Northern Securities stock and-¢agh " transferred to Harri
man and Pierce, has ever oaemmd be&wem Harriman and
Pierce, or the ()tetrou Shozrt Lma Bmlroad Oompnm, on
ized to SpenL for lt,,_._-f_yl “the, Q“;he: The lecou] does show,
that in the fall oft lqi]l Hegotiations between J. P. Mor-
gan & Co., in ,t-hen own ibohalf on the one hand, and Har-
yiman and Pieyes oncthb other, took place, in the course of
which a general qu&eiata-udmg was reached that J. P. Morgan
& Co. should. agqunire from Harriman and Pierce their Northern
Pacific stockjand should give in’ paymont, part cash and part
stock of a cmpumtlou to be thereafter organized, which should
acquire Northern]Pacific stock at a price not to exceed $115
per share, and Great Northern stock at a price not to exceed
$180 per share, payable in the stock of the purchasing corpo-
ration. Definite figures however were not reached by the
negotiators until after the formation of the Securities
Company ; and not until Nevember 15, 1901, when, for a
specified price, in cash, and in the stock of the Securities
Company, Harriman and Pierce agreed to sell to J. P. Morgan



27

& Co. a their holdings of the Northern Pacific preferred
and common ‘stock, J. P. Morgan & Co. immediately
offered to assign the negotiated purchase to the Northern
Securities Company ; but the President of that company c_lia-
clined to accept it. Thereupon negotiations were renewed by
Morgan & €o. and Harriman and Pierce, with the result, that
a sale to the Securities Company was concluded on terms seb
forth in the resolution of the Securities Board of November
15th, as completed by the filling of the blanks.

These negotiations ave related at length, and in great de-
tail, in the Record, by members of the firm of J. P. Morgan Co.,
as well as by Mr. Harriman. The witnesses do not disagree
upon any essential point.  (Record pp. 194, 200, 201, 207, 209,
955, 256, 265, 266, 267, 288, 289, 200.)

Tt is not claimed that in these negotiations J.\P. Morgan
& Co. acted for the Securities Companyy ‘o¥ hadeaby’authority
to do so; nor that any 1111(1el-lt‘11](]]u§.{1)€‘t1\ eeii . P. Morgan &
0. on the one part, and Harrimaiyand Lierce on the other,
ever existed, that wounld in any t"expcc_:,ﬁmmlify the transaction
between the latter and 1,1:6--";81.;011‘[:1&@)3' Company, as the same -
appears upon its face,\yiz, as_@n*absolute sale of Northern
Pacific stock, for a price pald down ; nor that, if any such un-
derstanding e\mteﬂ it wax_assumed by the Securities Com-
pany, in any ahanner ‘eiUto any extent, or even brought to its
notice. ;

VIL

Whoever:asserts that a travsaction, and particularly one
evidenced, ns thistis, by contemporaneons written memoranda,
is different from what on its face it purports to be, necessarily
assumes the burden of proving the modification. 1t can ouly
be proved by showing the things said, or the acts done, pro-
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ducing the modification. No sueh proof is tendered heve by
these Plaintiffs.  They do not even offer to make any at some
Julure time. Y
~ The intention of the parties that the sale of the Northein

Pacific stock should be absolute and unconditioned, appears
not alone from the form of the transfers. Ttappearsas well from
the precedent, attendant, and subsequent circumstances;
from the nature of the property transferved ; and lastly, from
the repeated assertions under oath, of My, Harriman himself.

It has been Mr. Harriman's favorite theory, that the sals
of the Northern Pacific stock was made to ;J\ \P Morgan
& Co,, and that the Sacurities ump'\]n’ mel\&y steppﬂr] into
the bankers' shoes by assent of ll‘m qelleﬁ. This assertion
was repealed mauny bimes mq)hm 1H]}Yf11tlti11‘3 contained in
the Record. Practically t]:g“.s'ﬂne asertion is again repeated
in his affidavit filed in ﬂl’is smt. “an it be imagined that
either J. P. Morgan &Up. or .H.!ll'llll an and Pierce ever had
any pnrpose of dealnur &]‘mut a bailment of the Northern
Pacific stock ? aliont an ferangement by which J. P. Morgan
& Co. SllO‘[l;c},._.‘}lUl 0;3@(;"1{15!‘.0;11:111 " of that stock, for til.e
separate benefit Q[ﬁ;}ﬁ'{u'rimau and Pierce? or about a trans-
fer of it in spmre way conditioned or defeasible upon the
happening,* &{> Tuture events ? Impossible. Yet no fact is
shown, ofeven claim made, that npon entry into the negotia-
tion by the Securities Company a change was made in the
natare of the title to be given hy the sellers and aceapted by
the purchaser.

Whatever form of title was meant to be given J. P. Morgan
& Co., in event of a purchase of the Northern Pacific shaves
being made by them, must also have been meant to be given
to the Securities Company.

Again, before the negotiations for the sale of the Northern
Pacific stock had been concluded, and from November 13,
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1901, by the action of the Northern Pacific board taken with
Mr. Hariman’s coopeiation, a limit had been set to the
life of the preferred stock, comprising more than half the total
number of shares forming the subject of the sale, The pre-
ferved stock would go out of existence on Dec. 31, 1901, or
within a period of six or seven weeks from the conclusion of
the negotintions. Can it be imagined that Harriman and
Pierce were arranging for a “custodian” of these preferred
shares ? Did they feel themselves incapable of collecting from
the Northera Pacitic Company, and afterwards safely keeping,
the money which so very shortly would take the place of these
ghares ? And yet, what is there to indicate any thought of
Harriman and Pierce that they would give, a¥,were _dveanging
to give, to the purchasers of their Northerdy, "Pa.clﬁc stock, any
different title in the common from thaty they wmjlnl give in the
preferred?

It is not imaginable that »3' P. Moggan & Co., or the
Securities Company, would 10( sive fram Harriman and Pierce
the Northern Pacific stock on hailment, or under any other
sort of conditional, am}-;,itiibl-efng@-.dgfeasilnle title, and in turn
hand over to the haifors an‘absolute title to $82,491,000 in
stock of the S:acni-r_?ﬁ'es Cdnipany, and $8,915,629 in cash.

The same sort of ¢itle would naturally pass both ways.
Yet, for nearly two~and one-half years after the closing of the
sale, the Hcvugjti’ﬁ.% stock was treated as the indefeasible prop~
erty of the Oregon Short Line Railroad Company.

The record shows that the suit of the Government against
the Securities Company was begun March 10, 1902.

(Record p. 79)

With full knowledge of the pendency of that suit, the
Oregon Short Line Railroad Company on July 17th, following,
made an unequivocal and deliberate assertion of its absolute
ownership of the consideration it had received from the Se-
‘curities Company, by pledging all the Securities Company’s
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stock forming part of it, to secure an issue of its own bonds to

an equal amount.
(Record pp. 81--75)

The Trust Indenture making -this pledge contains, in
Article VIL, the following clause.

¢ Phe deposit and pledge hereunder of said shares of
stock, or of any securities, which shall hecome subject to this
indenture, shall not prevent the consolidation, union or merger
with any other corporation, of the Securities Company, or of
any other corporation by which said securities shall have been
issued.

« Or the sale of its property or the distribution of ils
assels.

“ In any such case the Trustee shall receive such amounts-qf
stock, bonds or other securitics, or moncy, or of either opnllof
them, as the holders of the pledged shaves of stock of theSecuri-

ties Company or other pledged securities, as the- easehmay.bé, )
shall be entitled to veceive, and upon receipt thergof sllt surneny ™

der the deposited stock cerlificates or other secyrt " A

(Record pp. 50-51) o\ (025

WV \ N\

The making of the pledge, and the t-;fms of gﬁe_'j‘iﬂstrument
making it, are cited as circm_ystiﬁt'iah pfbi&?“ of the kind
of titles Harriman and I’Iercg,-rtﬁ*&lglltf,‘gﬁé.y-'%el'e giving and
receiving, in tlieir transactigh, with the Securities Company.
They are also cited as ,prﬁ&jo} deljjﬁf({gjttb election by Plaintiffs
in regard the nature qt‘?_,':.'tﬁe tittes-mutually passed, under full
knowledge of circumstances, yz}ﬁ'ch might unfavorably affect
the value to them of w}xggt%&h;y had received from the Securi-
ties Company. W\

This deliberate election once made became final, and would
not now be subject to retraction, even if Plaintiffs were other-

wise permitted to assume a different position.

Of My, Harriman's numerous 3\;'01'11 assertions about the
sature of the titles mutually intended to be passed, the cita:
tion here of but a few will be necessary.



31

The following are uotations from lis deposition before
the Railroad Comnission :

(). Did you attach to your negotiation for the sale of
Northern Pacifie stock, any other condition than the one of the
money price ?

A. No, sir,

Q. No other conditions ?

A. No other conditions that I remember.

Q. No other conditions except the one of the money price ?

A. I do not remamber any condition of ths Union ﬁaciﬁc
or Oregon Short Line, in any way (R, 259)

Mn Dav: Yon told Commissioner Prouty, in reply to a
question propounded by Commissioner Prouty respecting your
reasons for the sale of this seventy-eight millions of stock so
shortly after yon purchased it, that the Union Pacific had
accomplished its object in the purchase. ‘What was that ob-
ject, or how did you aceomplish that object 2. What assar-
ance havé you that you accomplished (it df that was the only
object? Whdt assurances were &iven you-by any one re-
specting the future conduct of-the Northein Pacific or those
avenues of communication hepivéen if<'and the Oregon Short
Tine or the Union Pacifie ?, '

Mn. Hanrivay : I do not) presumé that it would ba pos-
sible for any individugh or dny~ combination to give any
promise that would be @ security to any one else in the affairs
of operation of any faliroad, that Northern Pacific or any other.
For instance, these. ppople Golio purchased the Northern Pacific
might sell the stock to-yadrow or before the next election, and
still whatever assuraques there were would be of no avail.

Mr. Day: Weré there any assurances ?

Mn. Harnmaas: No, sir.

Mz Day: None at all.

Mz, Hanuiman: No, sir

Mr. Dav: Directly or indivectly, controlling the operation
of the Northern Pacific ?

Mr., Hannivas : That covers a good deal of ground. We
had many conferences as to what the movement by various
lines would be, and, considering the whole question, the
Union Pacific management determined that it was no longer
necessary, as it was believed that it would be to the interest
of the Northern Pacific to use the avenues open over the
Northern Pacific as it had before, notwithstanding it had par-
chased the Burlington,

Mr. Dav: Were any assurances given you regarding the
futave relations of the Burlington road with the Union
Pacifie ?

Mg, HargrivAN : No, sir. :
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Mr. Day: Nothing said in respect to that, as to how it
should be conducted and used ?

Mz, Hannimax: The Burlington touches the Union Pacifio
lines at a great many points.

Me. Hanuoway : I should think it did.

Mpr. Day: You asked no assurances regarding that and re-
ceived none ?

Mg, Harrivmax: No, sir,

Mg. Day: Was any inducement held out to you to enter
the Northern Securities Company or to take any interest in
that?

Mg, Harniymay : No, sir.

Mg. Day : By any of these gentlemen ?

Mg, Harriuax : No, sir.

R., 246, 247.

Mr. Dav: And the Oregzon Short Line purchased seventy-
pight millions of the common and preferred, stock of the -
Northern Pacific Railroad Company dast spring™?

M, Hanrimay : That is aboup. vight.

Mz, Day: How is that stoeldlield? “7

Mz, Harrivay : In the Qregen Short Line Railroad.

Mn. Day: In the name,ol\that ¢ompany ?

Mg, Harnimax: It is Meld fox:that company.

Mg. Dav: In whosaname ?

Me. Harrmvay : HarrviniaiOand Pierce.

Mre. Dav: As trusteed?

Mr. Harriway: NosnJ think in their names (R. 247, F. 20).

¥ _e% 4 % i B #

Mr. Dav 2 Wellgproceed and tell the whole Listory of that
transaction.

Mg, Hareniax : The Northern Pacific stock has been sold,

Mz. DaviAl of it? '

Me. Hannmvax ;. All of it.

Mg, Day: I thought you wanted to go ahead and tell the
whole story.

Mn. Hanriiax: Well, that is all you askel. There is no
more story to tell. ;

Mz, Day: To whom was it sold ?

Mz, Hanriman: To individuals.

Mg. Day: Who ave the individuals?

Mge. Harrivax : I do not remember.

Mz, Day: When was the sale effected ? :

Mp. HarriMAN : Sometime during the summer, T think, the
last of August or September. It has been sold since July
September, or October, or August. :

Me. Day: How long before the meeting of the board of
directors of the Northern Pacific Company was it sold ?
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Mz, Harnmvax ¢ Ol, sometime—T do not remember—thirty
or sixty days, perhaps.

Mz. Day: Who negotiated for the sale of that stock ?

Mg. Hagrivan: I did, principally (R. 248, F. 10).

Mz. Day: Were you authorized to make the sale by a vote
of the board of directors of the Short line ?

Mg. Harrmman: No, sir,

Mz. Dav: Your action was without consultation with your -
codirectors ?

Mg, Harrimay : We had many talks.

Me. Day: What weve the terms of sale—what was the -
agreement respecting the sale?

Mg. Hagrivan: I'do not mean for you to understand that
there was no action hy the board of directors of the Oregon
Short Line but the final transaction; the Oregon Short Line
authorized the sale to be made on the terms that were reported
to it. In this instance it took no action as to anthorizing
negotiations. i

Mg. Day: What were the terms repoited to-ib?

Mu. Hagnivax : The sale of the stoek. \

Mz, Day: What were the terms©fit?

Mg, Harmvax: You mean whad priceyeé got ?

. Mr. Dav: No; I do vot careG@ahount the price, but the terms, .
—the conditions of the sale %\

Mg, Harrivax : No conditionss

Mgz. Day: A price was named?

Mg, HarrivaN : Yes,sir,. C

Mz. Day: You didnot khow who the purchasers were ?

Mz. HanriMaN<<I know'to whom the stock was delivered.
There were othex peoplel’ I do not think it was all purchased
by oune house 0¥ one-person.

Mg, Day : Do yow' know who it was parchased for?

Mgr. Harrivas No, sir (R, 248, T. 40; R. 249).

#* G " * e »* #*

Mr. Dax\Did you attach to your negotiations for the sale
of Northern ‘Pacific stock any other conditions than the one of
the money price ?

Mnr. Harrmman : No, sir.

Mg. Day: No other conditions ?

Mg, Harrimax : No other conditions that T remember,

Mg. Day: No other cousideration exeept the one of the
money price ?

Mg, Hagrivax: I do not remember any condition of the
Union Pacifle or Ovegon Shoit Line in any way.

Mz, Day: Or the gentlemen who held the stock, yourself
or your co-trustee, or your attorneys—Mr. Schiff or any mem-
ber of the firm of Kuhn, Loeb & Co. ?

Mg. Harrimax: None other than I have stated.
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Mui. Day: Of the varions interests ?
Mr. HarriMay: No, siv (R. 259, T. 20-40).

In the light of this testimony what becomes of the alléga-
tion of paragraph VIL of the second amended bill, as follows :

“ ® * % Harriman, Pierce and Oregon Short
Line Railroad Company agreed with the promoters and
incorporators of said Northern Securities Company to
transter to and deposit with said Northern Securities
Company, nnder the terms and conditions aforesaid, the
said shaves of said Northern Pacific Railway Company
# % % Y (as set forth in parvagraphs V. and VI. of the
bill, of which complainants admit they had knowledge)
(R. 5, F. 6).

Mg. Day: Pending the negotintiongsfor tha sale of the
$78,000,000 of Northern Pacific stock, which ha§heen referred
to, and the questions which arose 4o8pecting’it from time to
time among your associates, whewiehéd as-your legal connsel ?

Mnr. Hannivax : Mr, Pierce. N

Mgz. Day: On what basis i¥ds sugh @ortion of the £78,000,-
000 as was taken in exchange 'or exchanged for Northern Se-
curities stock based or taken ?  Wiiat was the basis of the ex-
change ? . 3

R. HarrivAN : W6 madeno exchange.

Mr. Dav: I thotight yor said—

Mgz. Hanrivan: No.xx &Ve had no transaction whatever, T
think you haveé gotdsrrong impression. We had no traus-
nrction whatevér with the Northern Securities Company (R. 263,

T, 10).

Mz. Day ; Tamderstood you to say that you took some
Northern Secuvities in part payment.

Mg. Hanramay : Yes, sir, in lien of cash. We did not make
any exchange.

Mgz. Day: You did not subsecribe ?

Mg. Harrmmax : No, sir, we had no transactions with them.
(R. 265, F. 30).
o * * 3 #* L *

Mg. Day : Then I asked if you did rely upon the statement
that a Securities Company was to be formed ?

Mg. HarriyaN : In making the sale ?

Mge. Day: Yes, sir.

Mgz. Harrivax : No.

Mz. Day: I do not mean that that was the moving con-
sideration. Would you feel that yon had a cause of complaint
against the gentlemen you were negotiating with if that stock
had not been put into the Northern Securities Company ?
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Mu. Hanmisan: T do unot think we would; T do not know
any reason why we should (R. 266, F. 20-30).
4 * " * #* * *

Tue CaamMay : As I understand My, Harriman, he said he
negotiated the sale of this Northern Pacific stock when his
company decided that it was best to sell it. He reported the
terms to his company and they ratified the arrangement.

Mz, Harrivan: Yes, sir.

Tai CaairMaN : That arrangement fixed a price, and part
of it was to be paid in money and the balance in securities,
and included in those securities was an agreement on your

art to take a certain amount of the securities of the Northern
Securities Company if organized on a certain basis ?

Mn. Hanriaax: Yes, sir

Tre CuAlrMAN : Subsequently it was organized on that
basis ?

Mgz. Harnimax: And the stock was delivered and received.

Tur CoamyAN : And you took the stock of the Northern
Securities Company in payment. of the NprthernPucific stock
that you sold ? {? @

Mp. Harriman @ Yes, sir (R. 267, F’} 30-40)( »~

* #* PR WL

* * %

Coy, CreMeNTS : When did <gow’ fixst -geriously consider
taking any stock in that compuyyourgelf or for the corpora-
tions yon represent ? D\ N

Mg, Harrivmay : Only when we-~sold the Northern Pacifie
stock (R. 268, I. 13). -

"T'his depositio;}uiﬁ'ﬁs g_iﬁy'é‘i‘t. Janunary 25, 1902 ; consequently
just 66 days aftertlie cduipletion of the transactions thevein
related, and while theépecollection of them must have remained
mnimpaired in t}l‘g‘-‘*mind of the witness. Mr. Harriman's
deposition i_uﬂfjj{hé\lﬂinlmsotn case was taken Dee. 1, 1902,
(R. p. 287) and in it he constantly treated the transfer of the
Northern Pacific Stock to the Securities Company as a sale,
and not as a bailment, as the following extracts abundantly
show :—

Q. Did J. P. Morgan & Company, or any member of that
firm, open negotiations with you looking to the purchase or
acquisition of such holdings during the fall of 1901 ?

A. Does it make any difference whether T opened the nego-
tiations with them or they with me ? T don’t remember. It
was either one or the other. The negotiations were opened.
Or they may have been opened by some intermediate party.
I don’t remember just how it was.
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Q. At what time were those negoliations opened ?
A. It would be difficult for me to state within a month. It
was September or October, I should think.

' Q. It was either during the month of September or Octo-
ber, 1901 ?

A. T should think so.

Q. How long did those negoliations continue befcre they
were finally consummated ?

A. 1 should think about a month or six weeks, possibly
two months, |

Q. With whom did you have your first dealings in those
negotiations, if you remember ?

A, T couldn’t remember,

Q. Was it with Mr. Bacon of J. P, Morgan & Company ?

A. T had many talks with Mr. Bacon. I had talks with
nearly every member of the firm.

Q. In these negotiations were they acting for themselves
or acting with the understanding that these securities or this
stock was to be turned over to some holding @phipany when
organized ? @ Cy»

A. They never disclosed to meé\whetliel they were acting
for themselves or somebody else) ¢ ° D)

Q. Before the negotiations. were fitally closed was it un-
derstood that you were to_take some stock in a company to
which this stock was to befransferred ?

A. That is my recollection, ¥~

Q. And was that the Noxtliein Seenrities Company ?

A. It was nevercesignated by any name.

Q. You didn’learn what company was to take it until you
received the stoek of that company in exchange ?

A. Practically atahnat time.

Q. Did you wnderstand, from the beginning of these nego-
tiations, that this. stock was ultimately to be furned over to
some holdingi¢egmpany which was to be organized ?

A. No, Fean’t say there was any understanding at the be-
ginning of the negotiations for a settlement of whatever differ-
ences we might have in regard to that stock, whether it was to

“be taken by them or by a holding company, or how it was to
be paid for. Tt was only towards the end, when the thing
crystallized, that the suggestion was made that payment should
be made partly in cash and partly in a holding company stock.
I think it was just towavds the end of the negotiations when
we were considering whether we would break away or get
together on it.

Q. Well, did you understand at any time that they were
acting for themselves in the matter and espected to take the
stock themselves ?

A. I had no understanding upon that subject.
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Q. They were simply trying to secure this stock on sous
hrmis, then ?

. That is the substance of it.

Q And it was not until toward the end of the nezotintinns
that you learned they were acting for some holdinz comuny ?

AL I dido't say 1 understood thﬂy were acking for a holding
company. They didn’t disclose to me that they were acting
for anybody else at all during the negotiations.

Q. Well, youn finally learned that the stock was in fact to
be tmued over to a holding company ?

There never was anything on their part, it seems to me,
thn!: would lead me to infer that they were to turn that stock
over to a holding company. Towards the end, when the matter
erystallized, and when we were very nearly ‘at the end of onr
tether, they offered to pay for these shaleq in the stock of a
holding company so muzh, and so much in cash. Noy, theve
was nntluuc said as to whether they wounldctarn ._t.lﬁ &) stock

over to a huldmw company, or whather hh&? would hold it
themselves; but the} would give us that hbldmg Jeompany's

stock in part payment.
Q. When did you learn that? qu long bafole you ac-

tually delivered the stoek? R
A. Before we delivered our Blmreq 2N
Q. Yes.

A. Tt was several days, Ddon’ tmmembar just when. Per-
haps two or three days. dt maphive been within three or
four days, or petlmp-t t«}?ﬂ dags.> I have a great deal to do,
M. "\luun and sineg ur tal @he other day I have been trying
to refresh my menory on. this very thing; but I was pretty
busy in other mattErs ab that time, and ha.ve been since.

Q. When you fotmd that you were to take the stock of
some other company hi part payment for this stock, of course
you knew then thjﬁ they were acting for a holding company,
did yon not ?

A. I don't see how I could know.

Q. Well, did youn, Mr. Harriman ?

A. No, I don’t see how I could.

Q. When did you first leaxn that this stock was to be de-
livered to the Northern Seenrities Company ?

A. When it was delivered.

(). That was the first yon knew about that?

A. That is my recollection. The first I knew was when it
was delivered to that company.

Q. When did they first make a proposition to you to make
payment for this, or part payment for it, in the stock of some
other company ?

A. I think that was towards the end of our various con-
ferences and negotiations, as I said ; within a few days, per-
haps, of the time “the thing was ubsolute]v closed.
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Q. Now, duving these various conferences youn had when
these negotiations were pending what was the talk about pay-
ment for your stock? Was it to be paid for in cash, or how
were they to pay for it ?

A. T don’t recollect that there was anything said as to just
how it was to be paid for until towards the end,

Q). What did these negotiations relate to then? Whether
you would surrender your stock or give it up ?

A. Wlhether we would do anything with our sbtock except
to stand where we were on the basis of holding preferred and
common stock (R. 288-200, T, 20).

#* * #* %* % »* -

Q. Did Mr. Morgan, or any of the representatives of J. P.
Morgan & Company, with whom you negotiated, state to you
that they intended to do that?

A. T imagine they did. I don’t remember just what.

Q. Well, that was one of the principalinducements that
led you to finally smrrender your holdings,was ibnét ?

A. Practically (R. 292). *_j’ ! ) k

3 N
Q. At the time yon finally consented to dtcept in part pay-
ment for your holdings stock iiva holding company, did you
insist upon any basis on which any ather stock of the North-
ern Pacific Railway Company should be acquired by that
holding company ? ) >
A. No, sm. % TN,

Q. You finally agtp@il to.tirn in your holdings and receive
from the NorthernSecurities Company upwards of 82 millions
in stock of this epmpany?

A. Yes, sir.

Did you know(at that time on what basis this holding
company was fo fdke in any other Northern Pacific or Great

Northern stoek

A. Yes, sir

Q. On what basis,

A. §115.

Q. For the Northern Pacific ?

A, Yes.

Q. And what for the Great Northern ?

A. §$180.

Q. Did you make any request or demand that they shonld
not take any of the stock of either one of these companies at
a higher rate than that ?

Al 1\;(?, sir (R. 292, T\ 20-40).

=t % #

* * *

Q. Did they represent to you that that was the basis on
which they were going to take in the stock ?

A. The statement was made to me that they would put this
Northern Pacific stock into a holding company and give us—
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not this Northern Pacific stock—Dbut that they wounld give us
in part payment a holding company’s stock on the basis of
$115 for Northern Paecifie, and, if Great Northern were taken
in, on the basis of $180 for Great Northern. They didn’t
state how much they were going to take in, or how little they
were going to take in. Nor did I ask them to stipulate that
they would not take any more than a certain amount or to
agree to take a minimum amount. The statement was simply
made that they were going to form a holding company, or had
formed a holding company, and would pay us in this stock,
and that those were the terms on which it was to be bought
(R. 293, I. 10).
* # B 3 * # #

Q. Did you finally consent to surrender your holdings on
the basis on which you did becanse you had mada jup your
mind they would carry out the determination youchad heard
expressed, to retire the preferred stoolty and-thus take away
from you the controlling interest in.tlie stock-pf the Northern
Pacific ? s :

A. T think I recollect prettyrelearly that from our stand-
point we thought it was bettexfor us to-accept that price for
our stock than to go into a legal coutesﬁ (R. 295{, F. 10).

¥* ¥ W * ¥ *

Q. And they never disclosed to'you for whom they were act-
ing until the transaction’ was veady to be closed ?
A. Do you mear Morgain?

Q. Yes. N\
A. Do you mean theZexact company ?
Q. Yes.

A. My recolleefion is that he did not. In fact, T don't -
think this transaction was eclosed until practically the very
minute the payment was made. T think t\lera was consideras
ble discussion and dispute as to the final payment, and abont—I
don’t remember now whether it was the amount to be paid or
whether it was the amount of stock to be delivered; I think it
was the amount of stock to be delivered. They supposed we
had somewhat more stock than we really had (R. 296, F,
10-20).

Plaintiffs cannot dispute what the record shows to have
been in fact the doings and intentions of all the parties con-
cerned. Neither can they claim that anything ‘done or in-
tended by the parties is not fully shown by the record; nor
that any different light would be thrown on any material act or
purpose by additional evidence. The actualities are now all
before the court.
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Whence could coms any utility from retaining the injunc-
tion, and subjecting the case to the process of evidence-tak-
ing and a formal final hearing ? The sole answer suggested
by Plaintiffs’ counsel is, that opportunity would thereby be
afforded for cross-examining witnesses. What witnesses ?
Counsel do not say. Certainly not Mr. Hill or My. Harriman,
the actors, for their respective sides, in the business here
bzing considered ; for both have been repeatedly examined,
cross-examined, and re-examined on every minute point and
detail, and their testimony put into these motion papers. On
what subject ? Counsel do not say. It could not be upon
what the parties actually did ; for that matter has many times
been gone over, and now appears at length in this Record.
Nor could it be upon the intent with which the things were
done ; for that subject also has been fully threshed ont, and
the results all embodied in the Record. <It conld’; not be for
showing that the purchase by the Securities-Campany, of the
Northern Pacific shares, was mad@ for the-pnrpose of enabling
it to restrain trade ; for that point hasdilready been decided in
the Government suit. Abselitely uothing could be added to
the facts, by the most prolonged taking of testimony. The
case would finally haye> to go t0 hearing on exactly what this
court has before it@movw. ;

VIIL

But plaintifis in effect say, whatever Harriman and Pieree
on the one hand, and the Securities Company on the other
hand, may in fact have done and intended, their transaction
was illegal, and bas been so adjudged; therefore, what actu-
ally was intended has never, in law, been accomplished.

Assertion in Plaintiffs’ papers here that the sale of North-
ern Pacific stock to the Securities Company was intended by
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the parties not to be one, or if intended to be a sale at all, ta

be so only upon conditions, appears solely in the Bill ; a-nd‘

ouly in those passages of the Bill which, for purposes of an

ivjunction motion, are to be taken as uuverified. Plaintifly

have so far been unable to find any one willing to take the risk

of swearing that such a thing is actually known by him.
Record, pp. 232, 233.

Practically plaintifis rcly on what they claim has been
adjudicated in the suit of the Government against the Secu-
rities Company, and sundry individual defendants. Their
real position is, that the Securities Company is now merely
custodian, or at best conditional owner, of the Northern
Pacifie shares, not because the parties have so actually agreed
or intended, but rather in spite of their \intentions, and
solely because the courts have b decidéd.  They were
not themselves named parties €0 that)suvit; but, never-
theless, they claim the right €0’ lIiave trefited as conclusively
established in their favoriwhate¥er has been determined
in it ; becaunse they say<they. \ere represenied in the suit
by the Northern Securities -ﬁ'oml)au)', whose' stock they hold ;
or, if not by the .'é'orpn;'nﬁ’du itself, then by the eight indi-
vidual defendafits' who/like themselves were stockholders in it,

Plaintiffs.elaim that the proceedings in the suit have ad-
udicated :—

1. That-thie Securities Company has not become owner of
the Northern Pacific preferred and common stock it acquired
from Harriman and Pierce, but has become a mere *eusto-
dian " of the same, for the special purpose of enabling it to
commit a series of illegal acts ; necessarily, therefore, that the
Securities Company has become a mere hailee, and not a pur-
chaser of the stock.

2. That even if the interest vested in the Securities Com-
pany by its acquisition of ‘the stock exceeds that of mere cus-
todian, and has the nature of title, nevertheless, such title is
not absolute, but is accompanied by an agreement on the part
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of the Securities Company to use the stock for accomplishing
a specified purpose ; that such an agreement has the effect of
a condition, for the breach of which the Securilies Company's
title may be terminated by plaintiffs; that such condition has
been rendered impossible of performance by the decree of the
conrts, and further performance of it been expressly renounced
by the Securities Company, and, consequently, that plaintifis
may now retake the property at their pleasure.

Authorities upon the doctrine of implied representation of
one party by another in judicial proceedings ave plentiful ; hut
none has been found—even the great diligence of Plaintiffs’
counsel has not enabled them to cite one—where a party has
been held to represent another in respéct of iy matter regard-
ing which their claims and interests wereg gonflicting. Implied
representation is limited tomatters in’which the interests of
the party represented andthose ef(the party representing are
common and coneurrent: '

In the Governmenb énit,£hé Securities Company may be
deemed to have>represeited all its absent stockholders, in
matters wherein " their/)common interests as stockholders, in
proportion o thejr'‘réspective holdings, were concerned.

But what Plaintifis demand here is not some ratable inter-
est in the property or business of the company, common to all
stockholders. On the contrary, the sole object of this suit is
to claim something adversely to the corporation, and to every
other holder of its stock, and to exclude each and all of them
from any interest therein. ;

In any suit involving the determination of such a claim, the
Securities Company could not represent Plaintiffs.

Part of the relief asked by the Government was a command
to the Securities Compary to return the railway stocks to those
from whom they had been received. Did the Court have juris-
diction to make such a decree against absent sellers of shares
to the Securities Company ? The Court which originally made
the decree thought not. (Supplementary Record, p. 8).
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Suppose the views of the Comrt had been different, and it,
had pwoceeded to make a decretal order of that nature. It
would necessarily have been requived to take up and determine -
the exact rights of each stockholder of the Securities Company
separately. In the ease of the Harriman and Pierce stock,
that would have involved examination and decision of the
very questions now being litigated in this suit. '

Would any such determination have been binding on Harri-
man and Pierce ? Suppose in making one the court had taken
a view of their rights different from their own ; would they
have been compelled to submit, without opportunity to be
heard ? They certainly would, if represented in the suit on
such questions by any party to the record.

Bitt no party to the record represented them in regard to
any such matter. This proposition inclidles alltie individual
defendants as well as the Securities €ompany’ Plaintiffs ave
strangers to the decree in the Gbi'éi"iil._nén"f;:: suit, save in so far
as it determines matters comnion to all’the stockliolders of the
Securities Company. As ta all othatmatters they may use it
only as other strangers ¢ould.

IX,

The decréeitself is not what plaintiffs rely on to estab-
lish their theory of custodianship. Tor that they rely on
some words of an opinion of an honorable Justice of this
Court, announced in behalf of himself, and three associ-
ates, apparently concurring with a fifth “on but a single pro-
position, viz., that the decree of the Cirenit Court should be
afirmed. Plaintiffs do not point out anything that Hayriman
and Pierce on the one side, and the Securities Company on
the other, ever actually said or did expressing a mutual
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-purpose to create the relation of bLailor and hailee, or ecestui
que trust and trustee, in relation to that property. They
merely insist that Mr. Justice Harrax's opinion has adjudi-
cated that parties who unquestionably considered themselves
buyers and sellers, in reality were not so; and, consequently,
that neither of them remains free to now dispute that relation,

Laying aside the question of how far expressions, merely in
arguendo of an opinion are to be regarded as setling any point,
or thereafter binding even the Judge who makes them, counsel
for Defendant humbly submit, that the meaning plaintiffs
attribute to that opinion is manifestly a misinterpretation of
it. A single sentence here and there, tayo or tlieea altogether,
are torn by plaintifis from the context; and-held up as the
fabric of what the court adjudged Y ~.O

The following is one of thems

“ That disclosed the agt)l'ﬂ i]rti:;u;tg"i";f the transaction, which
“ was only to organize the Northiern Securities Company as a
“ holding company, in Whose liunds, not as a real purchaser,
“or absolute owney; DBut &iffiply as custodian, were to be
*“ placed the stock (}f-ﬂle ednstituent companies—suneh custo-
“ dian to represgitthe_combination formed between the sharve-
“ holders of theconstitnent companies ; the direct and neces-
“sary effect pf sudycombination being, as already indicated.
‘““to restrain and monopolize interstate commerce, by suppress-
“ingor ¥ ¥ &% smothering competition between the lines
“of two railway carrviers.”

‘Opinions .~

Another reads :

“ The decres, if executed, will destroy, not the property in-

“ terests of the original stockholders of the constituent com-

** panies, but the: power of the holding corporation, as the in-

“ strument of an illegal combination, of which it was the mas-

‘* ter spirit, to do that which, if done, would festrain interstate -

““and national commenrce,”
Opinions p.

In this instance, the learned justice followed the estab-
lished custom of commencing his opinion with a formal and
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specifie finding of the facts, to which application of the law is
intended to be made. These findings included the following : —

Prior to November 13, 1901 defendant Hill and associate
stockholders of the Great Northern Railway Company, and
defendant Morgan and associate stockholders of the Northern
Pacific Railway Company, entered into a combination to form,
under the laws of New Jersey, a lolding corporation, to be
called the Northern Securities Company, with a capital stock
of $100,000,000, and to which company, in exchange for its
own capital stock apon a certain basis and at a certain rate,
was to be turned over the capital stock, or a controlling inter-
est in the capital stock, of each of the constituent railway com-
panies, with power in the holding corporation to vote such
stock and in all vespects to act as the owner thereof, and to do
whatever it might deem necessary in aid of such railway com-
panies or to enhaice the value of their stocks, * * Oyt » =

Opinions, p. 5. '

In further pursuance of the cpmﬁ-ha!;iéq,: “the Securities
Company acquired additional stoek 6f the defendant railway
companies, issuing in lieu thepdef its-own stock upon the
above basis, and, at the time Of the bringing of this suit, held,
as owner and proprietor, siuhstantially ull the capital stock of
the Northern Pacific Railwly (omipany, and, it is alleged, a
controlling inferest in the,Sivck of the Great Northern Railway
Company, “and is voting the same and is collecting the divi-
dends thereon, andiin all réspeécts acting us the owner thereof,
in the organization, management and operation of said railway
companies and in the gaceipt and control of their earnings.”

Opinions; p. 7.

If the learnad Justice was referring to the same thing in
this passage from the findings and in those from his argnment
on which plaintiffs rely, it is hard to sse how all could be
reconciled. Applied to the same subject, both sets of exs
pressions do not seem consistent.

But the frame of the opinion shows that the different ex=
pressions were meant to apply to different things.

The findings at the beginning of the opinion seem meant
to describe the process by which the Securities Company had
hecome possessed of the railroad stocks—in other words, the
velations that had been established between the Company and

‘those from whom it had acquired them,
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On the other hand, the quoted expressions in the argu-
mentative part seem to have had reference only to the Securi-
ties Company’s title as between itself and the Government.
That was a matter quite different from its title as between
itself and the sellers of the stock.

A majority of the court, althongh by different and dissim-
ilar processes of reasoning, decided that the purchases of the
stocks by the Securities Company had been prohibited by a
statute which the Government had made. The Securities
Company had argued here, as it had done the Circnit Court,
that to grant the decree asked for by the Government would
in effect be to deprive it of property acquired under the
laws of individual states having exclusive power to declare who
may be its owners, and the mode of acquiring it."CMr. Justice
Harrax may well be supposed to-hayétsed the: Janguage upon
wliich Plaintiffs rely merely in angwer t"a'trﬁat argament. It
was as if he had said, the Seeuritios Company having bought
these stocks in violation of anAct 6f Congress, as against the
Government it is barredifrom seting up title in them acquired
under the laws of any individital state, and hence, as against
the Government, is<to he ‘accorded the rights of a custodian
merely.

Stated in this wdy; findings and argument harmonize.

But the. questlou of the effect of the forbidden transaction,
as between the parties to it, is totally different. As between
them, it became and has remained completely effectual, under
rules of laws perfectly defined and recognized in all conrts of
the country.

Another thing to be kept in mind while emmuuug all the
opinions, in both courts, is that their writers were speaking
merely in general terms of the acquisition of the railway stocks
as & body.
~ To the mind of Mr. Justice HARLAN, special features of the
individual transaction by which any particular lot of railway
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stock was acquired, were of no consequence. He expressly
RAYS 80 !

¢ However that company may have acquired for itself any
stock in the Great Northern and Northern Pacific Railway
Companies, no matter how it obtained the means to do so, all
the stock it held or acquirelin the constituent companies
was acquived and held fo be used in suppressing competition
between those companies,”

Opinions p. 34

Consequently, in the opinion of the learned Justice, all ac-
quisitions of those stocks by the Secuvities Company were
equally illegal, and defense of them under state laws and rights
derived therefrom equally inadmissible. To his mind, for the
purposes of the case there up for decision, the only thing of the
least consequence to ascertain was theintentdud purpose of
the Seearities Company, and of tlle.ii_‘.lfén wlm éansed it to be
formed, in making the acquisitipn. AllVelse would be im-
pettinent. :

The learned Justice antlhis conCurring associates purposely
omitted examination and 'Gona__jd‘é'rz\tiun of the form and method
of acquisition in specific justances. That was something out
of order in the caseé befora them.

The learnedJ ilsgiqe:'dixl not undertake to say what bad been
the effect of) fhe fesnisitions as batween the parties to the
transfers. Espebihlly he did not undertake to say, that an
acquisition. ju which the parties used the forms of an absolute
sale, with'ah nndoubted purpose of making one, and in which
one of them unconditionally paid to the other almost $9,000,000,
in cash, was, as between themselves, nothing but the creation
of a custodian, and therefore nothing but a bailment.

That to retract, or even to modify, in the argumentative
part of the opinion, what had previously been asserted in the
findings of fact therein, was far from the intentions of the
learned Justice, the following additional passage, also from the
argumentative part, amply shows : :

The Circuit Court was undoubtedly right when it said—all
the judges of that court concurring—that the combination
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referved to ‘led inevitably to the following results: First, it-
placed thi vontrol of the two roads in the hands of a single.
person, to wit, the Seenrities Company, by virtue of its owner-.
ship of a large majority of the .wiac}' of both-companies ; second,
it destroyed every motive for competition between two roads
engaged in interstate traffic, which were natural competitors
for business, by pooling the earnings of the two roads for the
common benefit of the stockholders of both companies ',

The veference (Opinions, p. 34), by the learned Justice, to
the testimony of Mr. Morgan, cannot be regarded as having .
been made to show the nature of the title, which, as between
the Securities Company and sellers to il of the vailway stocks,
the former was intended to and did acquive; for if that had .
been the question, the following other Passage from the testi-
mony of the same witness undoubtedly would also have been .
quoted : e I

“Q. In referring to the- Northeps. Securities Company, by
way of illustration you havé usedtlie example United States
Trast Company once or twice, (ytre you to be wunderstood that
the Novikern Securitie Company held the several certificates in
the naturve of trusteéor as pwier ? _

“Ai As ownérs but'what ‘T meant is this;_ while the
Northern Securities Gomipany as such issued stock for this, a
trust eompm;‘y.m'op_l‘(l'*]iuve issned a recei}}t; we have issued
stock, consequently’we could control it. Isay, if I had pat
them in a compadty with $2,000,000. stock it could have been
easily coatrolledt; but in the Northern Securities Company,
which is fhieonly company I know of, up to this time, where
the stock itself is represented, you cannot control that stock
without buying a majority of $400,000,000. or more of stock.”

Transcript of Record (Government Suit) p, 361.

The meaning of the decree, and its effect and scope as a,
judgment, must have remained precisely the same ever since
the instant of its filing. Its meaning could not have under-
gone the slightest transformation through the process of
affirmance by this court. Tts meaning at the instant of affirm-
ance must have been precisely what it had been the instant
before, and the instant of its origin in the Cireunit Court.

Therefore, the decree cannot now be put forward as having
undprgone some change, and as having acquired some new



49

foree, in the process of passage through this Court, which it
did not have as soon as filed by the learned judges of the Cir-
cuit Court,

The court that frames a decree should be considered at
least as very high authority on the meaning of the langnage
forming it. Hence, in this instance, the views of the Circuit
Court for the Minnesota District, on this subject should seem
entitled to great weight.

On April 2, 1904, three of the Petitioners herein, Edward
H. Harriman, Winslow S. Pierce, and the Oregon Short Line
Railroad Company filed in that Court their- petition;" asking
leave to intervene in the (lovernment suif; assérting that
a distribution by Raspondent here of it .lﬁolali;iga of Northern
Pacific and Great Northern shares \_\‘hﬁl(’l- berin violation of their
rights, and of the decree against fhe defendfints in said suit ;
and praying for such orders of\thatcourt as should protect
their interests in the premises. Licother words, Harriman and
Pierce, and the Oregow BhortTine Company set up in the
Minnesota court thesame'@laims which they now assert
in this snit. Upgn the filing of the Minnesota petition,
the petitiontrs gdve ndtice of Learing upon it, for April 12,
1904; and, on that{day, both parties appeared by counsel, who
argued the matberat length ; with the result that a few days
afterward the Cireuit Court, four judges sitting, filed its de-
cision dismissing the petition, and holding that the pro rata
method of distribution in no way violated the deeree in the
‘Government suit, and that it would restore to the markets of
the world thé railway stocks, which; in view of the decree,
would otherwise remain worthless. The opinion of the court
was by Trayen, Circnit JHdge, and appears in the pamphlet
of opinions herewith submitted, on pp. 109-115,

As appears by that opinion,  the Government was satis-
fied with the relief obtained, alid expresses itself as satisfied at
the present time ; ” the reference being to a formal declaration
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signed by the Attorney-Gieneral, and then filed in open Court
by the District Attorney of the United States for the Min-
nesota District.” The following passages from the opinion
contain its most important substance :

“ The decree was wholly prohibitory. It enjoined the
doing of certain threatended acts, and so long as these acts
are not it enforces itself, and no further action looking to its
enforcement is deemed esseutial, In its bill of complaint the
United States prayed, among other things, for a wmandatory
injunction against the Securities Company requiring it to
vecall and eancel the certificates of stock which it had issued
and to swirender the stock of the two Railway Companies in
exchange for which its stock had been issued. This prayer
for relief was denied. The Court doubted its power to com-
mand stockholders of the Securities Company, who had mnot
been served with process and were not before the Court other-
wise than Dby representation (if indeed they were present by
representation), to surrender stock which was in theix-posses-
sion and to take other stock in lien thereof:D It ageprdingly
contented itself with an order which reudered tlie stock of
the two Railway Companies, so long as it.was i fhe hands of
the Securities Company, valueless for (the prtpose of earry-
ing out the objects of the unlawful c¢ombination in restraint
of interstate trade. The Government .was® satisfied with the
relief which it obtained and expressesitself as fully satisfied
therewith at the present times \

“ It is true that the decree contained a provision in sub-
stance that nothing therein-tontainéd should be construed as
prohibiting the Secwities Company from returning to the
stockholders of the»Northewr Pacifie Railway Company and
the Great Northern)Railway Company and _all shares of stock
in either of said RailWay Companies which the Northern
Securities Companybad acquired in exchange for its own
stock, and that nothing therein coutained should be construed
as prohibiting the Secarities Company from making such
transfer of the stock aforesaid to such person or persons as
had become the owners of its own stock originally issued in
exchange for stock in the two Railway Companies. But this
provision was merely permissive. It did not command that
the stock should be returned or exclude other methods of
disposing of it that in view of all the circumstances might
appear to be more equitable. The fact that the directors of
the Securities Company have proposed to its stockholders a
plan of distributing the stock of the two Railway Companies
in a manner somewhat different from that which was tenta-
tively suggested by the decree but not commanded, cannot be
regarded as a failure fo obey the decree. It was said in argu-



o1

went that one purpose of the intervention is to have that
clause of the decree wineh is now merely permissive, made
mandatory. But this would be to modify the provisions of a
decree which has now become final by affirmance, anud make
an order which we expressly and on full consideration declined
to make when the decree was entered. This we must decline
to do.”

Opinions, pp. 111-112,

Tor sake of argument, coueeding that the Government
could treat the Seenrities Company as holding the stock sub-
ject to return, if so ordered by the Cowrt at the suit of the
(Grovernment, Harriman and Pierce could not so treat it.

Plaintiffs’ custodianship theory therefore collapses.

Plaintiffs’ alternate chnbradictory theory, that of a condi-
tional sale for a special pirpese, terminable by them when the
Securities Compauy. shouldGease to nse the railway stocks for
the alleged purpose, is ‘equally fallacious. Tt likewise con-
tradicts batlofacts and'law.

It has to assuime as facts :—

1. That part of the transaction between Harriman and
Pierce on'th one part and the Securities Company on the
other wasan agreement by the latter to use the railway stock
for the purpose of suppressing competition between the rail-
way companies.

2. That such use of it should he perpetual, or at least-for
some period lasting beyond the date of the decree in the Gov-
ernment suit which terminated the possibility of such a nse.

This alternate theory presents the instance of a party to an
illegal transfer of property seeking to rescind the transaction
and to reclaim what he has transferred.
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All the facts going to show the respective degrees of culpa-
bility of the respective sides in the transaction are here upon the
record. The full and equal guilt of Harriman and Pierce is
confessed on the face of the bill. It is more than confessed ;
it is asserted as a chief ground of recovery. ' '

The concluding averment of paragraph V1. is as follows :

“Your orators arve informed and verily believe, and there-
fore aver, that @il and singulaw the persons, to whom the stock
of the said Northern Securities Company was issued, whether
for shares of either of said railway companies, or for eash, had
full knowledge and information of the purposes for which said
Northern Securities Company was organized, and of the fact
that a majority of the capital stock of each of said railway
companies was to be, or had been, deposited with said Securi-
ties Company, as custodian or depositary,-in Jpursuance of
said agreement.”

Recexd, p.-4.

By their supporting afiidavits, plaintifis have fully estab-
lished complete advance information of the conspiracy, on
their own part. :

In his affidavit, My, arriman dates his first full knowl-
edge some time prior -tpjthe formation of the Securities Com-
pany ; as tlie)following extract shows :(—

“ The first information we had of the plan was from M.
Hill and J. P{Morgan & Co., to the effect that Mr. Hill and
his associates had determined to organize a holding company,
and that:they intended to transfer to such holding company a
majority of the capital stock of both the Northern Pacific and
the Great Northern Companies. My conversations on the
subject were with Mr. Morgan, Mr. Steele, Mr, Bacon and Mr.
Perkins, members of the firm, but I cannot remember exactly
what each said, and, at the present time cau only recollect the
substance and result of my conversations with them.” Record,
p. 199 par. VIL

One of several affidavits of Mr. Pierce, appearing in the
Record, is as follows : —

“ Referring to my affidavit, verified May 16, 1904, in this
suit, my attention has been called to the fact that after the

arrangement with Messrs, J. P. Morgan & Co. to accept shares
of the holding company for the Northem Pacific stock held by -
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the Oregon Short Line Company, as stated in Mr. Harriman's
affidavit of May 16, 1904, and shortly before the organization
of the Northern Securities Company (the exact date I do not
recollect), I attended a meeting at which were present counsel
representing Mr, Hill and his associates, counsel representing
Messrs. J. P. Morgan & Co., and counsel representing the
Oregou Short Line interests. At such meeting a form of cer-
tificate of incorporation of a holding company was submitted
by counsel representing Mr. Hill and was discussed. The
form thus submitted and discussed was to the best of my
recollection substantiully the same as that subsequently used
in the incorporation of the Northern Securities Company.
The formation of the holding company had been previously
decided upon by interests other than our own and in the de-
cision to form such a company I had no part.” Record, pp.
232-233.

Of thousands of the holders of the stotk ofcthe Northern
Securities Company the above quotedravermsnt of the Bill is
untrue. The record only shows it to_he true of Plaintiffs
heve, and of the individual défendanfs in the Government
suit ; for, on a motion for an mjunction, a mere general state-
ment of the Bill unsupported either by the oath of one having
personal knowledge, o'y doduments importing verity, is not
to be considered tehe:

Stockholders are not-ghargeable with constructive notice of
the acts of their corporation.

Peaysall” v. W. U. Tel. Co, 124 N. Y. 256 (pp.
BFT-T).
Rice v. Peninsular Club, 52 Mich, 87,

But all, including Harriman and Pierce, of whom the aver-
ment is true, are offenders and equally guilty. There are no
tlegrees in the crime of restraining or conspiving to restrain
interstate trade.

Long premeditation is not essential to guilt of any offense.
Where design is an ingredient, a minute's forethought is as
effectual as a year's,

The very last seller of railway stock to the Securities Com-
pany, if be had the knowledge imputed toall sellérs by the bill; as
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much became a participant in the conspiracy to restrain trade
as did Mr. Hill and My, Morgan. If that be so, certainly the
very first sellers with sueh knowledge, Harriman and Pierce,
cannot escape the charge of participation ; nox its consequences,
either.

If guilty at all of participating in the offense committed, in
the eye of the law, as well as in fact, they were guilty equally
with the most gnilty.

Of all legal principles which the courts are called upon
to apply with considerable frequency, there is none @ver which
they, or the text writers as well, are so. _jﬁhoro,ugl"ﬂgﬁin accord
as that concerning the respective rights/of l;}josé who deliver
and those who receive property tymislerred-yithout permission
of law, or in violation of it. .\ \

The large number of leading cand typical cases, and of
citations from text bnnks‘,_sct-allecta_fl.lz.s' Mr. Stetson, end printed
for convenience of Judiges anl counsel in this litigation prove
this. :
To disposs. Of thig)case, however, trouble need not be
taken to examine qll--tﬁose anthorities. The law by which the
rights of the patties in this Northern Pacific stock must be
determined <hiis” been conclusively settled by a series of deci-
sions of this court.

“These cases have established the rule, that where there has
been a transfer of property, illegal from any cause, and pos-
session has been delivered to the parson to whom the title
ander the transfer was intended ultimately to go, the trans-
action has become executed on the part of the transferor, and
he cannot thereafter rapudiate it and reclaim ths property
because of the illegality.

In the Federal courts, this rale governs all forns of ille-
gality ; whether in doing something which the laws positively
prohibit, or something which they merely omit to allow. The
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rule governs equally where the violation is concerned with
the commission of the most atrocious crims, and where it is
merely ‘ concerned with use by a corporation of power not
granted to it.

Undoubtedly, in some respacts, there must be difference be-
tween the legal effect of a transfer made for the purpose of in-
ducing or facilitating the commission of a crime, and one
merely lacking permission in the law for making it. A
promise, either expressed or implied, to commit an offense,
could not form a legal condition or consideration for any sort
of an undertaking. Such a condition or cousideration would
simply be inoperative and void.

Tor instance, if money be paid asginddesnient to commit
murder, the promise to commit it‘wdnld haxitly be a considera-
tion, the failure of which would entitlesthe payor to recover
the money. N ;

The same reasoning dmust apply to all crimes, whether
malum in se, or mavelysiwalum, prokibitum. Oa what prineiple
conld classificatiofyof cyimes for such a purpose proceed ?
The requirements 0f pabfic policy must operate equally in re-
spect to all classes ;A it is these requirements out of which
the rule avises. On the other hand, where absence of legal
permission to make it is the sole impediment to a valid trans-
fer, non-performance by the transferee of the conditions of the
transfer, in other words, repudiation of the arrangement by
him, is commonly recoguized as giving the transferor a right
of recission and reclamation,

The citation herein of all tle cases in this Court which
assert this rule would be unnecessary,

Only the following need be noticed here, because they sum
up the whole matter. They have been selected from the class
of cases tecided by this Court where a corporation created
for the performance of service to the public has, without
permission of the legislature creating it, transferred its in-
strumentalities and franchises to another,
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The utter invalidity of such transactions, was declared in
Thomas vs. It. R, Co.,101 U. 8., T1 in the following words: °

“The principle is, that where a corporation, like a rail-
road company, has granted to it by charter a franchise in-
tended in large measure to be extended for the public good,
the due performance of those functions being the consideration
of the public grant, any contract which disables the corpor-
ation from performing those functions, which undertakes,
without consent of the state, to transfer to others the rights
and powers conferred by the charter, and to relieve the grantee
of the burden it imposes, is a violation of the contract with the
state, and is voé-:a' as against public policy.”

p. 83

It was the view of the court that in such cases something
mote than mere absence of legal power operates to produce
the invalidity. Another element is equally,df not more active—
Public Policy. Such unauthorized t-rungﬁ;i‘s are-direct breaches
of duty toward the public and the state. Othets than the im-
mediate parties are concerned in them. JAs ground for invalis
dating what parties have dong; " or dgréed upon, the unau-
thorized transfer of a pnbl'ib duty is equally effective as @
crime. _

St. Louis, Vandelid and Ferve Haute B. R. Co.,vs. Terre
Haute & Indiandpplis 1o, J (0., 145 U. 8., 893, was a suit by
the maker of arrunautliorized lease of a railway and_franchises
against thellessee {0 enforee an attempted repudiation of the
lease by the foyiner, on the ground of the illegality. The lease
was for 999 years, of which but a few had elapsed at the
date of the attempted rescission ; and was on the covenant of
the lessee to retain 65 per cent. of the gross revenues for its
own use ; to employ not exceeding 35 per cent. in payment of
interest on the lessor’s obligations ; and to pay over any result-
ing surplus to the lessor.

Tnterest is added to the case by the fact that the lessor's
counsel, mindful of what the court had said in Zhomas vs.
£ R. Co. justified repudiation, not only on the ground of
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legal vight to do so, but also on that of the lessor’s duty toward
the public and state. Counsel argued :

“ The lease being void, it was right as well as the duty of
complainant to recover its property, and thus place itself again
in a position to discharge its public duties.”

p. 399

The illegality of the lease, and the consequent breach of
public duty, were manifest ; but the court denied a right in
the lessor to repudiate it on that ground; at least while the
lessee should continue to observe it.

The opinion of the court, announced by Mr. Justice Gray,
contained the following language, which sums up the views of
the conrt:

“ It may therefore Le assumed, as contendad by the plaint-
iff, that the contract in question is @lfia viges of the defendant,
and therefore did not bind either papty,)and neither party
could have maintained a snit6n #, at aw or in equity, against
the other.” \ \

p. 406. : d C

“ The general rule i equity as at law is, in pari delicto
potior est conditio defendeplisy and therefore neither party to
an illegal coutrackivill betaided by the court, whather to enfurce
it, or sel il asilles” x4

1f the ¢aitfract iS)illegal, afirmative relief against it will
not be granted gb'law or in equity, or unless the parties are
considered nofifr’ equal fault, as where the law violated is
intended fer(acoercion of one party, and the protection of the
other, or.where there has been fraud or oppression on the part
of the défendant. Zhomas wvs. Richmond, 12 Wall. 349, 455;
Spring Co. vs. Knowlton, 103 U. S. 49 ; Story Eg. Jur. 298.”

* 9% i * * " *

“ When the parlies are in pari delicto, AND THE CONTRACT HAS
BEEN FULLY EXECUTED ON THE PART OF THE PLAINTIFF, BY THE
CONVEYANCE OF PROPERTY OR THE PAYMENT OF MONEY, AND HAS
NOT BEEN REPUDIATED BY THE DEFENDANT, it is now equally well
settled, that neither a court of law nor a cowrt of equity will as-
sist the plaintiff to recover back the property conveyed, or wmaney
paid wunder the contract.  Lhowas vs. Riclnond, above cited ;
Ayerest vs. Jenking, I. R. 16 Eq. 275, 284.

“The plaintiff stood in the position of alienating the rowel'a
which it had received from the state, and the duties which it
owed to the public, to another corporation, which it knew had
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no lawful capacity to exercise these powers, or to perform
those duties. If, as the plaintiff contends, the contract was
beyond its own corporate powers, it is certainly in no better
position. 1In either aspect of the ecase, the plaintiff was in
pari delicto with the defendant. The invalidity of the con-
“tract, in view of the laws to which both parties were bound fo
take notice, was apparent on its face. T%e contract had bheen
fully executed on the part of the plaintiff by the actual transfer
of its railvoad and franchise to the defendant, and the defend-
ant has held the property, and paid the stipulated considera-
tion, from time to time, for seventeen years, and has taken
no steps to rescind or repudiate the contract.”

“Upon this state of facts, for the reasons above stated, the
plaintiff, considered as a party to the unlawful contract, has
no right to invoke the assistance of a court of equity to set it
aside. And so far as the plaintiff corporation can be consid-
ered as representing the stockholders, and seeking, to protec
their interests, it and they arve bartédby laphed. * * *
The case is not like those in whiclg’the defendant, having
abandoned or refused to perform the uulawfal contract, has
been held liable to the plaintiff,as'apon “ab impliel contract,
for the value of what it had received fiom him, and had no
right to retain. Spring vsidfrowlten103 U. 'S, 49; Logan
County Bank vs. Townsend#{ 139 UL S767, and cases there cited,

“But the case is ona whichyiw the words of- Mr. Justice
MirLer, in a case after eited-in-this opinion, the court will not
disturb the possessien’of thé'property that was passed under
the contract, but svill refuse to interfere as the matter stands.
Lennsylvania Budlroadds. Si. Louis, Alton & Terre Haute
Railroad, 118\U. 8. 290, 316, 317."”

pp. 408,409,

As againstthe state which had incorporated the lessor, the
lease was void, and probably at its suit rescission might have
been ingisted on and enforced. As against the state, the
lesse® might rightfally have been deemed a mere custodian
of the railway and franchises, subject to restore the same to the
lessor, on the state’s demand. But, as between lessor and
lessee, the transaction had effect according to the intent of the
iparties; and would fremain effective while observed by the
lessee. The state chose nob to intervene and assert its: pre-
rogative ; the lessor could not repudiate what it had done.

But a short time previously this court had decided, Cen-
stral Transportation Co. ws. Palliman Palace Car Cb., 139
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U. S, 24 The opinion in this latter case had also been
atinounced by Mr. Justice Gray. It was a sait to recover
an installment of rental on a lease made by the Central Trans-
portation Co. of its entire assets, business and franchises. The
defensa was invalidity of the lease from want of power to make-
it, and was sustained.

The following expresses the substanea of the opinion :

“A contract of a corporation which is u/tra vires, in the
proper sense, that is to say, outside the object of its creation,
as defined in the law of its organization, and therefore beyond
the powers conferred upon it by the legislature, is not voidable
ouly, but wholly void, and of no legal effeet. The‘objection
to the contract is, not merely that the corporation. ought not
to have mace it, but that it could not malke it, The contract
cannot be ratified by either party, becange it ¢ould not have
been authorized by either. No performance~on either side
can give the unlawful  contract a}l{.,\'ulitﬁ%y, or be the founda-
tion of any right of action upepit:”

+* * * i v * %

* A contract wlfra wires beimg~unlawful and void, not
because it is in itself iwymoral, bnt because the corporation,
by the law of its ereation, is ineapable of making it, the courts;
while refusing to maintain any action on the unlawful contract,
have always strivegto do'justice between the parties, as far as
could be done consistently, with adherence to law, by permit-
ting property or mon@y, parted with on the faith of the unlaw-
ful contract, to he vécovered back, or compensation made for
it. In snch caseyliowever, the action is not maintained on the
unlawful contract, nor according to its terms; but on an im-
plied contract of the defendant to return, or failing to do that,
to make eompensation for, property or money which it had no
right to retain. T'o maintain such an aetion is not to affirm,
but to disaffirm, the unlawful contract. The ground and the
limits of the rnle concerning the remedy, in case of a contract
ultra vives, which has been partly performed, and under which
property has passed, can hardly be summed up better than
they were by Myr. Justice MILLER in a passage already quoted,
where he snid that the rule * stauds on the broad ground that
the contract itself is void, and that nothing which has been
done under it, nor the action of the court, can impose any
vitality into it" and that * where the parties have so far acted
under such a contract that they cannot be restored to their
original condition, the court ﬁequires if relief can bs given
independently of the contract, or whether it will refuse to
interfere, as the matter stands. Penn. £. R. vs. St. Louis
£ R,118 U, S. 317.”

pp. 60-61,



co

Afterward the controversy between the Central Transpor-
tation Co.and the Pullman Co., was given a new phase, by
an effort of the former to recover from the latter the leased
property and business. The Central Transportation Company
asserted its claim in the form of a cross bill, in an equity suit
against it by the Pullman Co. already pending, and the court
seems to have attributed equity jurisdiction over the claim,
solely to the fact that such a jurisdiction had alveady been
established over the matters involved, by the voluntary act of
the Pullman Company itself in entering the equity side of the
conrt. But for that fact the Central Co. must have resorted
to the law side, as its claim was strietly legal in nature,

The demand for reclamation was sustuiﬁéﬂ; aud the opin-
ion of this Court—this time by My Ju%tme "PEORHAM—
included a repetition, in substance, of what ]ms been above
quoted from Mr. Justice Gray N 011i1110n in the original case.
On both appeals, the court S qnbutzmce said, that a claim
such as that made by the Gentral €&, in the second cnse was
not one founded upon the illégal” contrget, but one founded
npon a repudiation oI it

By this, the adurt didnot mean to declave that repudiation
of an illegal confract dy-one party only suflices to give the re-
pudiator a vight of\rescission. The court was speaking in a
case where repadiation had been mutnal ; where repudiation
by the lessor had merely followed, and been occasioned by, re-
pudiation on the part of the lessee. The court meant no more
than to say that illegality of a contractis no defense in the
mouth of its repudiator, against a demand for restoration of
property or money whicl he has veceived under it. Mr. Jus-
tice PEcKuaM went no farther in 171 U. 8,, than in effect to
repeat what Mr. Justice Gray had prev iously said in 139 U. 8.3
and My, Justice Gray could not have meant in the VANDALIA
ease, to overrule what he had previously said in the sleeping
car case, for he cites the latter as supporting the former.,
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The Vandalia case and the Sleeping Car cases established
these propositions :

1. A transfer of property or money, made contrary to law
and public policy, is irrevocable by the transferor, after execu-
tion by him, as long as the promises made by the transferee in
consideration of the transfer are kept by him.

2. An illegal contract of transfer is executed within the
meaning of the foregoing rule, when the transferor has deliv-
ered possession of the subject of the contract to the transferee,
i, ¢, to the party to whom the title is ultimately intended to
go, regardless of whether, under the contract, anything re-
mains to be done by the latter.

In other words, although the illegal contract remains wholly
executory on the part of the transferee, the transferor is
bound from the time of execution“én his’ part, and remaing
bound until repudiation by the transferee.

3. None of the executory featurés of an illegal contract are
enforceable in the courts,in favorjof either party.

The court will be much assisted in disposing of the present
case by a recent one inythe United States Circuit Court of
Appeals for the Tth Citcuit :

Gilbert-ws. American Suvety Co., 121 Fed, Rep,
Pe Oct. T, 1902.
JENKINS AND BAKER C. Judges. Buxy D. J.

In 1888 Bishop was owner of a preserves factory, and a
stock of preserves goods in Chicago. In July of that year, a
combination of the leading preserves manufacturers of the
country was effected. To that end, a corporation was organ-
ized under the laws of West Virginia, called the “ American
Preservers’ Company ", and a trust was formed by written con-
tract, to take the active management of the combination, un-
der the name of the “ American Preservers' Trust”. Bishop
joined the combination, and put his factory and stock into it.
To do se, he conveyed to the American Preservers’ Company



liis factory and stock by a formal bill of sale—the property all
being personal—in which the consideration was stated to be
331 shares of the vendee's stock. These shares were issued to
him. No other consideration was agreed to be psud or was m :
fact paid. ‘

Shortly after the receipt of the stock, Bishop transferred
it to the Trustees in the American Preservers’ 'Trust, and
received back 662 trust certificates, entitling the holder to
participate in the profits and proceeds of the Trust, in pro-
portion as his Trust certificates should bear to ‘all out-
standing.

Bishop never in fact turned over to any one the actual
possession of the things covered by Tis bill>of sale, and always
retained it himself; but, on cleh\'ermg His bill of sale, he was
employed by the American Préservers’ Company at a salary -
to conduct the business dre liad sold, and he consented to act,
and did act, as its agent-for tliat’ purpose ; insured the prop-
erty in the name of- that:cempany ; and made to it regular
reports of the business done.

In Decepibér, 1888, and again in March, 1891, Bishop
considering the ‘oombination illegal, offered to return the
trust certificates; and demanded return of the property covered
by his bill-of sale ; but was refused. Nevertheless, he con-
tinned. to draw his salary as trust agent, and to report the
business to the trust, until March, 1891, when he ceased
making reports, on the alleged ground of the illegality of the
arrangement.

Thereupon, the American Preservers’ Company began suit,
in a state court of Illinois, in replevin, to recover possession
of the property covered by the bill of sale it held. Bishop
defended, on the ground of the illegality of the combination.

The case reached the Supreme Cowrt of the State of
Tllinois, and is reported in 157 IIl, 284, A judgment of the
lower court in favor of the company, was reversed, and a new
trial granted, chiefly on the question of admissibility of
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certain evidence ; but, in the course of its opinion, the ecourt
expressed itself as follows :—

* But if it be assumed, that appellant executed tlie bill of
sale, and submitted himself to the control of the trnstees, or of
appellee, voluutarily, and of his own free will, then it fol-
lows that he was particeps eriminis with them in the nnlawful
venture. He, as well as appellee, was a party to the unlawful
contract evidenced l?' the bill of sale. If appellee had been an
individual, instead of a corporation, and appellant had executed
the bill of sale for the purpose of defranding his creditors, it will
not be contended that the bill of sale could be relied on as a
basis of recovery by either party.”

p. 315, ol

The retrial granted by the Supremé-Conrfnover took place,
and the case haying been dismi@éd, suit-in the federal court
was hronght on the replevin bpud. Uiifler a statute of Illinois
permitting it, the defense wf Wtle iithe defendant was set up
and tried. The Cirenit €ourt, i afterwards the Cireuit Court
of Appeals, held thatfas agaiist Bishop, what had occurred had
vested the title t-g:_‘ﬁ.t..'ljc preperty covered by the bill of sale in
the American l’x"’é’éérvqﬁ;'ff}onxpuny, and that Bishop could not,
agrinst the compayy,-dispute his agency or its title.

In the cnur:-:_a;'t::;f'i'ts opinion, the Cirenit Conrt of Appeals
said :— ‘

“ Assuming that the agreement prrsnant to which Bishop
executed his bill of sale was, as held by the Supreme Coutt of
Ilinois, in Bishop vs. American Preservers’ Company, and
within the principle laid down in Addyston Pipe & Steel Co.,
175 U. 8. 211, void as against publie policy, and in restraint of
trade, and that thevefore the counrt will not lend its aid to
either party fo such unlawful agreement, it is to be remarked
that the supposed unlawful agreement had, in fact, been
executed hy the parties thereto. Bishop had made his bill of
sale, and given possession of his property to the Preseryers’
Company, in execution of the unlawful agreement. Such
possession as he afterwards had, of that property, was
vot in his own right as owner, but as agent of the
Preservers’ Company ; a trust character was assumed
by him. We doubt if such illegal transacsion can
be made the subject of defense, in an action at
law, unless the suit be brought upon the illegal contract
itself. We doubt if it can thus be attacked collaterally. * * *
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Tn the case at bar, Bishop had sold his propetty to the Ameri-
can Preservers’ Company, and parted with his title to it. He
had delivered possession to that company. The illegal agree-
ment between him and the promoter of the trust was executed.
He therefore was in possession of the property by virtue of
his employment as agent of the company. He occupied a
position of trust, holding the property, aud dealing with it,
for the company, for a stipulated compensation, which he »
promptly received. He may not after years of service under
that arrangement, hold as his own the property which he had
sold, and for which he had obtained the agreed price.”.

pp. 502-3.

1f, as must be claimed by Plaintifis under their conditional
sale theory, the Nurt;hm:'n Pacifte stock was transferred to the
Securities Compang upoi dondition that it should be used to
restrain inturstgﬁ{-dumwi’;{l‘_{-c, it was done under agreement to
commit a :-riﬁ;‘éﬁ‘ and-fur the express purpose of both inducing
and making poss}ibl’e the commission ; for when transferred, the
stock formed-g@léar majority of all the stock of the Northern
Pacific Cofpany:

The claim of plaintiffs under their second theory is that the
stock Tias reverted to them, because the Securities Company is
now unwilling and unable to continue using it for commission
of a crime.

But it is not true, and has not heen adjudicated, that the
transfer was made upon any such condition, or upon auy con-
dition, whatever, relating to the use of the stock by the
Securities Company, or otherwise.

1t is not claimed that, since the transfer of the Northern
Pacific stock, on November 18, 1901, any agreement between
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the vendors, and the Securities Company relating to the stock
had been made. It is not claimed that, since the transfer, the.
Securities Company has suffered or done anything to defeat,
or even to decrease, any right in the stock, which the transfer
may have conferred upon it, unless it be, firstly, the restraint
imposed by the decree in the Government suit, and, secondly,
the determination by the Securities Company to distribute
the stock. All the facts relating both to the decree and the.
proposed distribution are upon this record, and are undis-
puted. Those features of the case, therefore, stand here for
determination as mere legal questions on an undisputed state
of the facts.

The questions whether of its own force the decree has
affixed to the transfer a status unquestionable between these.
parties, and if it has done so, the exact nature of such status,
are also pure questions of law,

.42 -

The deerce in the Goyepument suit, by adjndging that the.
railway stucks,--.‘iﬁélud_ﬁl_g. of course, the Northern Pacifie
stock here sued-fm‘,._imﬂ all been acquired by virtue of a con-
spiracy to restraiminterstate trade, necessarily adjudged that
a eriminal ooné_j)iracy Lad been entered into ; but it refrains
from stating details of the erime. Tt does not even, say that
the conspiracy was one described in any of the pleadings.

Likely it compels the inference, that the object of the
conspiracy was to invest-the Securities Company with power
to vote upon the stocks of both railway companies, and to.
collect and itself indirectly distribute the revenues aceruing
thereon. :
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The decree does not describe the method by which the cor-
poration planned to, or did, invest the Securitics Company
with that power. It contains nothing compelling or even
justifying any specific inference in regard thereto.

Furthermore, the decree is silent about the period of dura-
tion in the hands of the Securities Company, which the con-
spirators planued to give to the power. The decree affords no
ground for even inference upon that subject. For all the decree
contains, it might have been for a year, a decade, a century, or in
perpetuity., The decree, therefore, is perfectly consistent with
any one of the numerous different modes, by which an un-
lawful power of that-nature could be conferred. Tt is per-
fectly consistent with the creation thereof by means of a
proxy and a dividend order for a limited period, y. transfer
upon an expressed trust in favor of the' traugferor ; or an
absolute and unconditional sale, outng"ht intended by both
seller and buyer to vest 1udekasa}ﬂe owpership in the latter,

From all opinions filed. jn>favor'of the decree, the
omission of the decree to indicate tho method by which the
conspirators planned to vest the illegal power in the Securities
Company appears not-40 hayve“heen accidental. It seems to
bave been intentioual, gaitl*'because all the learned judges
favoying the decrée copgidered the offense as lying in the
creation and the mere'existence of the power; and not all in
its form, or in the\Jength of its daration,

But this record, outside the decree, shows conclusively
what was the method planned by the conspirators for placing
the unlawful power in the Secmrities Company, and, through
sale of their Northern Pacific stock with knowledge of the plan,
necessarily adopted and made their own by Harriman and
Pierce. IT was 10 MAKE THE Securiries COMPANY UNCON-
DITIONAL OWNER OF THE 5TOCK, That was the nature and aim
of the conspiracy.
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The petition for the Government in its suit against the
(fompany so expressly described it, in the following words :—

« An unlawful combination or conspiracy to effect a virtual
consolidation of the Northern Pacific and Great Northern sys-
tems, and to place restraint upon all competitive interstate and
foreign trade or commerce carried on by them, and to monopo-
lize the same, and to suppress the competition theretofore ex-
isting between said railway systems in said interstate and
foreign trade or commerce, through the instrumentality and by
the means following, to wil : A holding corporation, to be called
the Northern Securities Company, was to be formed under the
laws of New Jersey, with a capital stock of $400,000,000, to
which, in exchange for its own capital stock, upon, a certain
basis, and at a certain rate, was fo be tupted over and trans-
ferrved the capital stock, or a controlling interestin’ the capital
stock of each of the defendant railway ¢ompanieés, with power
in the holding corporation to vote such stock, and in all re-
spects to act as the owner thereof, dnd to do whatever it might
deem necessary to aid in any manner sich railway companies
to enhance the value of their stock.\Fn this manner the indi-
vidual stockholders of these two sudependent and competing rail-
way companies were to be eliminaled, and a single common stock-
holder, the Northern Securities Lompany, was 1o be substituted ;
THE INTEREST OF THE INDIYIDUAL SBTOCKHOLDERS IN THE PROP-
ERTY AND FRANCHISES OF\ PHE TWO RAILWAY COMPANIES WAS TO
TERMINATE, BEING' THUS-GONVERTED INTO ONE INTEREST IN THE
PROPERTY AND FRANCHISES OF THE NORTHERN SeouriTies Cox-
I‘AN}'.”

Record, pp. 85-86. par. VL. of petition.

The Circuit Court so expressly found, in the following pass-
ages from its opinion :—

¢ Qertain large and influential stockholders of the Northern
Pacific and Great Northern Companies, who had practical con-
trol of the two roads, and who have been made parties defend-
ant to the })resent bill, acting in concert with each other, con-
ceived the design of placing a very large majority of the stock of
both the last-named companies in the hands of a single owner.
To this end, these stockholders arranged and agreed with each
other to procure and cause the formation of .a corporation
under the laws of the State of New Jersey, which latter com- .
pany, when organized, should buy all, or at least a great part, of
the stock of the Northern Pacific and Great Northern companies.
The individuals who conceived and promoted this plan, agreed
with each other to exchange their respective holdings of stock
in the last-named railroad companies, for the stock of the New'



Jersey Company, when the same should be fully organized, and
to use their influence to induce stockholders in their respective
companies to do likewise, 70 the end that the New Jersey Com-
pany might become the sole owner of the whole, or at least a major
portion, of the stock of both railroad companies.

Opinions p. 92.

TFinally, if any further citation were needed to prove that the
conspiracy condemned by the decree in the Grovernment suit,
was one for the creation of a company to buy and own, and not
merely to receive and become custodian of, the stocks of the
two railway companies, Mr. Harriman’s own affidavit filed in

this proceeding would fuarnish it.

The following passages are clear both on fhe point of what
the conspirators designed to aceomplish| generally and on
the nature of the particular transaction between the Securities
Company and Harriman and Pierce ¢

« The first information we had)of the plan was from Mr.
Hill and J. P. Morgan &Co., o~ the effect that Mr. Hill and
his associates had détermined fo organize a holding company,
and that they intendéd to, transfer to such holding’ company a
majority of fhe-¢apital stock of both the Northern Pacitic and
Groat Northern“compaunies. My conversations on_the subject
were with My, Morgam, Mr. Steele, Mr. Bacon and Mr. Perkins,
members of said fivm, but I cannot remember exactly what
each said, and at the present time (The affidavits sworn to on
May 16, 1904) can only recollect the substance and result of
my conversations with them.”

* * # * +* * *

« They further stated that upon the organization of the pro-
posed holding company they would be prepared 10 PURCHASE the
holdings of tlie Northern Pacific owned by the Oregon Short
Line, AND PAY THEREFOR in the stock of the holding company
at the rate of 115 for all our stock, which would be the rate at
which the holding company would take the common stock
held by them and Mr. Hill and his associates, and all other
parties, and they thereupon offered me those terms.

" * * * * *® *

“ Tt was therefore finally agreed with Messrs. J. P. Morgan
& Co. that the Oregon Short Line Company would turn over
its entire holding of Northern Pacific stock for $82,491,871.
par value of the stock of the holding company and $8,915,629
in cash., Some time after the terms of the agreement had
been settled, and in November 18, 1901, Messrs. J. P. Morgan®
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& Co. notified me to deliver the Northern Pacifie stock to the
Northern Secnvities Company, and inforned me that such com-
pany would close the transaction and that we would wveceive
from it THE STOCK AND CASH PAYMENT AGREED UPON. In pur-
guance of such notification, I attended with Mr. Pierce at the
office of the Northern Securities Company, on that day,
when the certificates for said shares of preferved and common
stock of the Novthern Pacific Company, standing in the name
of myself and Mr. Picrce, namely, $78,108,000 par value, duly
endorsed, were delivered to the Securities Company, and Mr,
Hill delivered to us certificates for $82,491,871, par value of
stock of the Securities Company, in the joint names of Mr.
Pierce and myself.” ;

Record, pp. 199-200.

No pretence here of a conspiracy to make the Securities
Company custodian of the railway stocks generally, or of the
Harriman and Pierce Northern Pacific stock in particular,

Nor was any such pretence hiutc.u,-i_"'1 in the depositions of
Mr. Harviman, appearing in the Reeord.

XIIIL

When Hgidiman aned Pierce had transferred the Northern
Pacific sharéd to~Fhe Seeurities Company, and the latter had
made palymeut‘{;f the price therefor by handing over to Haxrri-
man and ,Z!;figrce the cash and the certificates for its own stock,
coming tt";".t-helll, nothing remained executory between the
parties save the implied mutual obligations resulting from the
relation of corporation and stockholder, thus created.

The Securities Company has assumed no other form of
obligation toward Harriman and Pierce, susceptible of repudi-
ation by it.

The implied obligation from the Securities Company, to
Harrison and Pierce, consisted ouly in this : That while the
relation should continue, Harriman and Pierce should be pers
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mitted to vote upon the stock, at stockholders’ meetings; to
receive dividends from the company's earnings on a parity
with all the other stockholders ; and to share ratably with all
other stockholders in any distribution of the company’s assets.
This is the well-understood engagement of every stock com-
pany to its stockholders.

Proposal by a corporation to distribute part, or even the
whole of its assets among its stockholders ratably, could not
be refusal by it to recognize or to perform the implied contract
between itself or any stockholder.

A ratable distvibution, in which equality between all stock-
holders, in proportion to their respective holdings, is pre-
served, is recoguition and performance by it'q-f-i\ts-‘-obligation to
them. Hence, the Securities Compdny, by proposing ratably
to distribute these railway stoek& among-its own stockholders,.
including Harriman and Piercd; is neb.proposing to repudiate,
nor to terminate, the qonti'hct-_with “them, arising out of, and
accompanying the act of mtlkhig,'vf‘ﬂeln stockholders.

On the contrarygit is ai @xpress and formal recognition, by
the Securities Oﬂﬁ.l-]"lmijf, of the continued existence and bind-
ing force of that contlalt, and its performance of it.

Distribution ambdng its stockholders of a portion, or of the
body of its asséls, conld ba repudiation, or termination of its
contract with" its stockholders, only when the distribution
should be made upon some basis other than that of equal
treatment for all.

Distribution on the plan proposed by Plaintiffs would be
termination and repudiation by the Securities Company of its
contract with itsstockholders.

Had the company planned to give back to some other
stockholder the exact amount and kind of railway stock bought
from him, or from his predecessor in interest, and thereby to pre-
vent ratable distribution among all the stockholders, Plaint-
iffs might have correctly claimed repudiation and termination
“of their contract as stockholders. As the only contract be-
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tween Harriman and Pierce, on the one part, and the Securi-
ties Company, on the other, remaining unexecuted, is still rec-
ognized by the latter as in full force, and is being faithfdlly
performed by it, naturally, a claim that can find support only
in voluntary termination and repudiation of the contract, must
fail.

XIV. -

The rights of any stockholder of #he the Securities Com-
pany upon distribution of its assets, are not to be determined by
the relative values of what was paid the Company for his stock,
and what he will get back- under.the distribution, The re-
lations between those values only determines the profit or loss
in making the purchasé/of thé. Securities stock. The Com-
pany has not warrauted aiiy stockholder a profit. Failure to
muke one will notenable’any—not even Messrs. Harriman and
Pierce—to rescind his purchase of stock, and reclaim in kind
the price he paid.

Consequently the considerable space taken by Plaint-
iffs" with computations to show that their ratable propor=
tion of the two railway stocks would mnot now be worth
as much in the market as the $71,000,000 of Northern
Pacific they here claim, has not in the smallest degree ad-
vanced the solution of the sole question here at issue, viz.,
whikh of the parties, as between themselves, and not as be-
tween the Securities Company and the Grovernment, is owner
of the shares for which Plaintiffs sue.

Plaintiffs do not claim that, by reason of anything said ot
dohe in' their dealing with the Securities Company, any less title
to their stock passed to the latter, than passed to it in its other
acquisitions. Admittedly the other stockholders would have
at least as much right to recover the specific original consider-
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ation for their stock as would these Plaintiffs. On the other
hand, every other stockholder has the right to insist, that if
the legal effect of the purchase from Harriman and Pierce
was to make the Securities Company owner of the stocks so ac-
quired, such stocks shall not be turned back to the sellers, but
be divided ratably among all the holders of Securities stock.

The Securities Company is a trustee for all its stock-
holders ; and the laws would compel it to treat all alike, even
if such were not the purpose of its directors and officers.

As matter of fact, the Northern Pacific and Great Northern
stocks accruing to Plaintiffs under the pro rafe plans will be .
worth in the markets many million dollaxg’ more-than were
their Northern Pacifie, preferred and common; on November
18, 1901. o

Under the pro rata plan of distribution” the sale to the
Securities Company will have turned out an immensely profit-
able transaction for them, but-whether” Northern Pacific stock
or Great Northern stocktias advanced or declined in the mar-
kets, has no concern-with any point here involved, and in no
way diminishes or enlarges-the duty of the Securities Com-
pany to defend and protect the rights of the whole body of its
stockholders, in all ibs assets.

XV. g
Plaintiffs ask the court to. set aside in this particular case,
oh the ground that restoration of the parties to their original
status would be deterrent of similar transactions in future,
the riile, so often asserted and applied by itself, that, as be-
tween wrongdoers, an executed transfer of property must stand. -
But would the new rule be as deterrent as the old ?
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Under the existing rule, those contemplating nnlawful com-«
binations have before them the certainity, that if the combina-
tion is overthrown, their unlawful purpose will be defeated, and
the property contributed by them be lost to themselves, through
dispersion of it among all their associates.

On the other hand, the new rule Plaintiffs seek to have
adopted would remove all risk resulting from unlawfal combi-
nations, If the combinabion remains unmolested by Govern-
ment, it will turn out the hoped-for success. If Government
interferes, and as a vesult the enterprise fails, the conse-
quences will be limited to mere restoration of the guilty par-
ticipant to his original position.

Henece, encouragement of, instead of deterrence from un-
lawful combinations ; for their prmuéjsﬁr&jg:gjiﬂﬁ run no risk of
serious loss from any outcome. & 3

XVI.

From .Nﬁ:@e‘nﬂ)eﬁ 18, 1901, when the sale of their Norther.n
Pacific stotk wascompleted, to April 2, 1904, when Plaintiffs
filed in the Ilfhmcsutn Court their Intervention petition, they
snid ng #%ovd and did no act, calling in guestion the absolute
and nnconditioned eharacter of the transaction on both sides.
On the contrary, their uniform and uubroken course of con-
duet with reference to what they had sold to the Securities
Company, and what they had received from it in payment, con-
firmed their sale, and the resulting title of the Securities Com-
pany, as an absolute one. They kept and used, as their own
property, the £8,915,629, cash, forming part of the price. They
also kept and used as their own property the $82,491,871
stock of the Sccurities Company, forming the residue. The
form for the certificates of this Northern Securities stocl is
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quoted in the opinion of the Cirenit Court of Appeals, and

"need mnot be again quoted here. It asserts unconditioned
ownership of the shares of stock of the Securities Company
therein specified, by the holder,

On March 10, 1902, the Government filed its petition
against the Securities Company. Record, pp. 79-102.

On May 5, 1902, the Securities Company filed its answer to
the Petition. Rscord, pp. 107-127.

In most positive terms, this answer asserted absolute
ownership by the Securities Company of all its holdings of
the railway shares ; necessarily including those acquired from
Havriman and Pierco, One a]legatioz_l of t]gt:_uatnre was as

follows : T -G

&=

“This defendant has not pmid for ol the stock of the
Great Northern Company and6b theCNorthern Pacific Com-
pany acquired by it in shates ofNitS own stock, bat, on the
contrary, has expended upwards of Qorty million dollars ($40,-
000,000) eash in the maling of ;sieh purchases. Irvery shave
of the Great Northern® Copipany and the Northern Pacific
Company acquired l;_)f;'t'"hia;‘dgfm:daut has been, and so long as it
remains the propérty of Phis defendant will continue to be, held
and owned by #48 its own right, and not under any agree-
ment, promisd, or undéstanding on its part, or on the part of
its stockhdk‘rﬁi‘s or. Qfficers, that the same shall be held, owned,
or kept by i forsfity period of time whatever, or under any
agreement that™in any manner vestricts its vight and power
immediately®o'sell or otherwise dispose of the same, or that
restricts.oi ¢ontrols to any extent any use of the sams, which
might lawfully be exercised by any other owner of said stocks.”

Record, pp. 114-115,

This answer was necessarily a corporate act of the Secur-
ities Company. Mr. Hurriman “had been a divector of the
company, and a member of the Executive Committee, from the
day it began business. He was attentive to his duties apper-
taining to these positions, and present at nearly all meetings
of Board and Committee, as the copy of the minutes contained
in the Record show. Record, pp. 377-394.

Every Director of the company, including Mr. Harriman,
must be presumed to have known the contents of this important
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(locument before it was made the Company's act by filing,
The assertions quoted are not the statement of a mere ]egai
cnnelusion, but one of pure matters of fact. These state.
ments ave, in effect, Mr. Harriman’s own. Never, in any way,
did le dissent from them, until he did so through the Petition
for Intervention filed in the United States Cireuit Court for
the Minnesota district in April, 1904.

.

On July 7,1902, thus a few days less than four months atter
commencement of the Government suit, and a few days more
than two months after Mv. Harriman anddis fgl!@i&:“ﬂiructors
hiad ean<ed to be filed in the federal cq.uﬁt_;"thqse'}ﬁéiemu asser-
tions of ownership by the Scenrities Qpmpany-of the Northern
Pacific shares acquired from ._iifnl‘l'in_)‘@ﬁ and Pierce, the
Plaintiff, Oregon Short Line, Réitroagl Usmpany, by the hand
of Mr. Harriman, its president, ex,gx_:u’téil a formal Trust In-
denture pledging to the Plaintiff) the Equitable Trust Com-
pany of New York_,ﬁ@ trustée, all the shares of Securities
stock that had heen paid Jofer to Harriman and Pierce, as the
absolate property of fle pledgor. Yet there would be no
ground for contendilig that Harriman and Pierce got any better
title to what t}l‘t_a‘g*‘}'ﬂdcuived, than they gave to what they parted
with, in their “ransaction with the Securities Company. No
hint, in this Trust Indenture, that the pledged shares were
not real corporate stock, but mere receipts for a special
deposit of other property with a * eustodian ”. On the con-
trary, throughout the document, the pledged shaves ave de-
seribed and transferred as being what they really were, stock,

At the time of affirmance by this Court of the decree, in
the Clovernment suit, there had been issued, and was outstand-
ing, of the stock of the Securities Company $395,400,000, par
value. Practically all this amount, less the $82,491,871 paid
to Hariman and Pierce, were issued after issuance of the
latter stock, and consequently with cognizance and co-operation
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of Mr. Harriman himself as a divector. He never suggested
that this vast mass of shares, purporting to be undivided
interests in every ilem of 1\1'01.1é1'ty held by the Securities Com-
pany, was in reality nothing of the kind, but merely some-
thing in the nature of Pawn Tickets.

As directors of the Securities Company, Messrs. Harriman,
Schiff and Stillman, all at the same time directors of the Union
Pacific Railroad Company, expressly concurred in approval of
sales made b\ the Securities Company, in the public markets,
for cash, as corporate stock, of its shaves aggregating $7,522,000,
Record, pp. 391-393.

All these sales .were for prices averaging eonsiderably more
than par.

1f these cash shares are mere PA\W TICKETS, what goods do
they represent ?

If these shares are not entitled to .a ra&tnble proportion of
all property held by the Company, how are they shares at all,
andl how are they to be dealt withi?

Plaintiffs have neverdisputed power in the Securities Com-
pany to create valid'stockyand to sell it. This unquestioned
power must have been.exercised in theJcase of these cash
issues. Their status sas not altered by the fact that the
shares actually gald had previously been issued to Mr. Hill,
and, in an interyal between Board meetings had been borrowed
from him, by the Company, for sale, in anticipation of replace-
ment with new sharves as soon as requisite Board action for
issuing them could be had. The important and controllivg
fact is, that the Company put the shares upon the public
market and sold them to the highest bidder for cash paid on
delivery,

In any distribution of Company assets, the quality of cor-
porate stock must vest these shares with undeniable right to a
pro rata interest in the entire body of property held by the
Company ; including necessarily the Northern Pacific stock
claimed by Plaintiffs.
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Tt that fact stood alone it would suffice to defeat Plaintiffs*
claims ; for it would make rescission impossible. The right of
even part of the stockholders of Securities Company to insist
that these Northern Pacific shares are assets, must stamp them
with that character for all corporate purposes.

On November 19, 1901, the Board of Directors of the Se-
curities Company, with concurrence of Messrs. Harriman,
Schiff and Stillman as directors, appointed Transfer Agents
and a Registrar of Transfers for the Company’s stock. Record,
p. 985.

On November 27, 1901, the Executive Committee, with con-
currence of Mr. Harriman, as a member, adopted the form of
stock certificate for the Company’s stock, which form provides
that the stock covered by the certificatewill b ¢ transferable
“ only on the books of the Company; by theliolder thereof, in
“ person, or by duly authorized ah’fhruﬁj_‘;"ﬂpou surrender of
“ this certificate.” Record,p. 389. 7

Thus, at the outset, Messrs. Hatriman, Schiff and Stillman
united with the remaining diréctors of the Secarities Company
in providing means for freelyrdealing in the Company’s stock.

The investing priblic-hils liberally availed itself of these
facilities.

Ever since Securities stock began to be issned, it has been
bought and soldy “in private, and on the publie markets, in
great volumes. Up to April 18, 1904, approximately 16,000
separate transfers had been registered on the Company’s
books. Record, p.326. Unregistered sales were also very
numerous. Record, pp. 334-335, 337-338. All these dealings
were on the supposition that the shares dealt in were act-
nally corporate stoek. Plaintiffs mast at all times have been
cognizant of these facts. They were matters of great noto-
yiety, Mr. Harriman's official position with the comphauy
compelled him to take notice of them. But no objection,
protest, or warning has come from any of these plaintiffs; or
from Mr. Schiff or Mr. Stillnan.
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Had the original acquisition by the Securities Company, of”
the Northern Pacific shares, been something other than of own-
ership, the unvaried course of Plaintiffs’ conduct, through a
period of two and a half years would, in equity, as between
Plaintifis and the remaining stockholders, have sufficed to.
make it ownership.

XVIIL

As an additional reason why Plaintiffs’ propesed method of
distributing the railway stocks would\arow hh"}hv:jnit:nhle, and
that proposed by Defendant be the@dle equitable one, Defendant
asserted upon the hearing of €the m'ig,il'mi "aqmplivatiuu for an in-
junction, that the extensiye dealings Ain Securities shares, car-
ried on with Plaintiffs’ :lﬁud\\'ludgﬁ and assent, had made im-
possible ascer ‘tainmend it [‘hié"*ﬁine of the original considera-
tion for shaves mpr&ented by many stock certificates now
outstanding ; €nd on. that point produced the aflidavits of M,
E. T. Nichols; Seciétary anmd Treasuver of the Secnrities
Company from @he beginning, and of Messrs. I'. B. Blinn and
B. G. B‘Iit__uhiéﬁ“; all of them men of large experience, and
unquestioned skill in such matters. Record, pp. 326-329,
336-337, 339-340. In assumed opposition, plaintiffs produced
the affidavits of Mr. Alexander Millar, Secretary of the Union
Pucific Railway Company, Mr. Otto C. Kuhn, Transfer Agent
of that company, and Mr. William Mahl, Complroller of the
Oregon Short Line Railroad Company. Record, pp.

In reality, there is no-important conflict of statement on
the substantial question meant to be raised for the reason,
among others, that affiants for Plaintiff confess ignorance of
the facts. In any event, the point could not need determina-
tion, until and unless the guestion of title, on other grounds,
should be resolved adversely to Defendant. On the question-
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of a special injunction, difficulty, or impossibility, of tracing
present stock certificates to their respective sources, in North-
ern Pacific stock, Great Northern stock, or cash, is of special
importance in making clear the unfairness, and impracticabil-
ity, of any but the pro »«fe plan of distribution.

XVIIL

In this conrt Plaintiffs advance a poivt: wholly overlooked,
or at least ignored, in both courts beloiw'viz; fhat any prorata
distribution must be of cash, and 1dt of propérty ; hence, that
an essentinl preparation for sueh a Aistribution must be a
sale, and conversion into money, of all the Company’s hold-
ings of the railway shaves: P_l;]siinl’i"ﬁ's' counsel cannot claim
originality for this_point. “Tliey were not its inventors. In
the very first of the serieg: of litigation:s begun to obstruet the
darrying out of the pracwnta plan, Continental Securities Co. vs.
Novthern Securities @), bronght by Mr. C. H. Venner, in the
name of the pla.iﬁtfff corporation, in the Court of Chancery of
the State of New Jersey, the identieal point was mged with
great persistence, argned at length, but overraled by the Vice.
(hancellor who heard the application for a special injunction.
All this ante-dated the bringing of the present suit ; yet while
each of the extended series of Bills herein, seems in other
respects closely modeled on that of Mr. Venner, (R. pp. 301-
303), the draughtsman appears either to have overlooked or
purposely omitted, those portions of it containing the allega-
tions framed to cover this particular point. The Series of
Bills in this suit was framed to cover totally different claims,
Fach Bill of the Seriés lacks the needful averments for assert-
ing this claim.
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But assuming that this omission might be supplied by
amendment ; and that a Third Amended Bill, containing aver-
ments sufficient for raising the point, would bs possible, there is
nothing in it. How a corporation may distribate its assets
among its stockholders, is manifestly a question fo be deter-
mined by the laws of the incorporating state. Consequently,
whether the Securities Company may distribute its railway
chares in kind, or must first turn them into cagh, and then
distribute the latter, is strictly a question of New Jersey law,
What that law upon this subject is, conld not be better stated
than Vice Chancellor BerceN has done, in the following
passage from his opinion in the Venner ease:

“ By the reduction of the ‘capital stock of a \corporation,
not impaired by losses, there must negessarily, puehy o surplus
of assets to the extent of the reductioft; and nhless the rights of
creditors will be effected thereby, .or) the @apital impaired, it
becomes the daty of the directors o mik® an equitable distri-
bution of such surplus, or ofsso‘much thereof as the carrying
on of the business for the best inteyest of the stockholders,
may not require. Strongys. Brooklyn R. R. Co., 93 N. Y. 426.
Williams vs. Western ‘Union sl Co., 93 N. Y.163. Morawetz
on Corporations 443, The proposed distribation is nob a
dividend in the sense’ inteuded by the statute, buta division of
surplus capitalgenderednseless for the purpose usually atbri-
buted to capifal, becanse the issue of stock whicl it repre-
sented has heen cangelled.

“ The right.te) distribute the snrplus having been deter-
mined, the question arises, can the directors distribute securi-
ties in whiélhsuch surplas is invested, or must it be reduced
to eash ?dn this case, the character of the assets make an
equitable division easy to accomplish ; each share of the stock
to be assigned to a stockholder in the manner proposed has an
equal market value ; if there is a difference in value between
the two classes, or the value of one is subject to greater fluc-
tuations than the other, each shareholder gets an equal pro-
portion of the fat and the lean ; and in view of the possibility
that a peremptory sale of this stoek, amonnting to over three
hundred millions of dollars, would be attended with disastrous
results to the stockholders of this company, it would seem that
the best interests of the shareholders require that a division
of the stock of the two Railway Companies be made between
them, unless prevented by some imperative legal rule; no such
rule exists, on the contrary, the power of divectors of a_carpord=
tion to divide property other than money, amony the shave-
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folders, is sustained by abundant authority, 9 Awmer. & Eng.
Fne. of Law, 2 Bd. 695 ; Ehle vs. Chittenango Bank, 21 N. Y,
48 ; Leland vs. Heayden, 102 Muss. 542.

“ Having determined that the stock of the two Railway
(lompanies constitutes a part of the assets of the defendant
company, in which, or in its proceeds, each shareholder has a
vested interest to the extent of bis holdings of the defendant
company’s stock ; that when the capital stock of a corporation
is reduced and a surplus of assets results, it becomes the duty
of the dirvectors to divide sunch surplus as is not required for
the use of the company, among the stockholders; that a
division of property, as distingnished from cash, is lawful;
that each shareholder is entitled to his proportionate share of
each class of properby, so held for distribution, and that the
proposed method of division is equitable, it is clear that the
complainant has shown no equity upon which to bass its elaim
for the restraining order of a Court of Equity.” R. pp. 321-322.

When sale of these railway shm_as;n__is suggested, the mag-
nitude of snch a financial upemtip_n;;x_jjhst ]_:_@f__’._’édnsic'lered.

At avernge market prices of the pagifew months, the $153,-
000,000 Northern Pacific stock l'e}ii‘eseht values aggregating
£230,000,000 and the SH&;[‘OO,UH@-.GL‘&M Northern stock values
agavegating £260,000,000'; botlstocks together values agare-
gating arvound $500,000,0000 An operation like the sale of
these stocks would shakéto the bottom the financial fabrie of -
both Amerien~ind Efrope. Nothing comparing with it has
ever been midertaken. Besides, who would be benefited by
the operation 2 '(f‘ertuin!y not the stockholders of the Securi-
ties Gomp‘gn_j’i The proportion that any of those stockholders
would realize in money would b2 a mere fraction of the value -
of the stock itself coming to him uuder distribution in kind ;
for, under forced sale of all these holdings, values would
simply be slaughtered.

Nobody wonld be helped, save a few who thereby would be
enabled to engross the entive holdings at prices little better -
than nominal.

It may be said that no one should be compelled to-
become a stockholder in a corporation against his will.
That is true; bubt no more true than that no man should
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be compelled to take money against his will, It is not as-
serted in the Bill, and it is not trae, that the holding of stock
in either railway company involves assumption of any ob-
ligation by the stockholder; nor of any risk, save as to the
soundness of the investment ; which latter risk ecan always be
terminated by selling out. For years, these railway stocks have
passed from hand to hand, with almost as much freadom as
the currency of the country. Tor purposes of distribution,
they have the fitting quality of all being precisely alike in
nature and value. Hence their distribution can be as fair and
equal as would be possible with money.

Redaction of the capital stock of the~Securities Company
as has been determined by 4he“Board) and the stockholders,
will necessarily produce a corresponding surplus in the Com-
pany's hands, The aufhbrltiea;(ji:tal in Vies Chesllor Ber-
GEN'S opinion show that upofithe creation of a surplus, a duty
from the corporation to>tiie stockholders will arise to dis-
tribute the sam@among them. The extent of the duty as to
the mode ef 2distribytion, must necessarily bs fairness and
equality as‘between them. All must be treated alike ; and if
the form of flia hssets composing the surplus, at the time of
its ereatiollyis not such as to permit equality, they must be
put into “some -other permitting it.  If already in such
form, and no statute directs differently, it must rest with the
Board of Directors and stocklolders themselves, to determine,
as a matter of buasiness judgment and discretion, whether the
assets shall be distributed in present form, or first be
changed into something else, permitting equality among dis-
tributees. Money has no special quality to muke it the ex-
clusive material for such purposes. The sole reason why corpo-
rate assets are commonly turned into money, for purposes of dis-
tribution among stockholders is, that ordinarily such assets are
uot in form capable of being equally distributed, The change of
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form is unavoidable. The use by Directors and majority of
stockholders of the diseretion manifestly belonging to them
to determine whether, preparatory to distribution, corporate
assets already susceptible of distribution with perfect equlaity,
shall or shall not bs changed into some other form, must
necessarily be as conclusive and binding upou every indi-
vidual stockholder, as the use of their diseretion mpon all
other questions concerning the company’s business policy ; ab
least in absence of designed abuse of discretion ; and no such
thing is asserted here.

The Securities Company’s Board, and almost three fourths
its stockholders, have declared, in the forms pl.aacnbed by the
laws of the state of New Jersey, that dlhtubu&mn of the com-
pany’s surplus about to be cleﬂgmt‘ad will\be“effected with most
advantage to stockholders, in kind ; an@l such determination is
as binding upon those l'ml:ﬁntiigﬁs_ Q8" upon any other stock-
holder. ; '

J XIX.

Plaintiffs-eonnsel sugoest velief of the Securities Com:
pany’s stockliolders from the great loss and embarrassment
unavoidably inflicted by the special injunction through the im-
mediate partial distribution of the railway stocks. This is” an
astotinding proposal to come from parties asserting a claim
that not one share of these stocks is a company asset ; but that,
on the contrary, every share has remained the property of the
original seller to the company, and of the assignees of his
vights, Uunless Plaintiffs can establish the proposition, that the
Sacurities Company holds no shave of either Northern Pacifie
or Great Northern Stock lawfully subject to distribution, they
must fail. How, then, can they preseribe as a balsam for
swounds of their own infliction, the handing over of one man's
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property to another? It has a frightfully inconsistent look.
The old Philistines could not have excelled that. No distribu-
tion of the railway shares among stockholders of the Securi-
ties Company could lawfully be made, save as surplus created
by reduction of its capital stock. The statutes of New Jersey
forbid all distribution of capital under other conditions. Such
reductions must result from a proposal made by the Board,
approved by a vote of the holders of at least two-thirds the
total stock. Such proceedings were taken by the Securities
Company for the reduction now in process of consnmmation.
A part of the resolntions adopted by both Board and stock-
holders specifically ordeved the distribution of the
railway stocks as surplus, and to save any niis-
understanding of the proposition submitted £o. stockholders,
named the precise sum, in the stock(6f” eu,c“};_l}'ré.ilway company,
to which, in the distribution, eadl shate, of Sacurities stoek
will be entitled. This provmun ofthe resolutions therefore
formed an essential paxb ot the. (transaction, and a condition
and consideration forssurrendet 'b‘ the stockholder of his pro-
portion of the stockto ‘be-étired. Consequently the distribu-
tion of the enti¥e amoimt of railway stock specified in the
resolutions, i$dn in;lfgxpénsuble condition of the veduction of
capital ordered l,;j"t;he pending proceedings. Each stockholder
required to s;mmmm his Securities stock can insist upon being
paid the lull amount in the railway stocks named in the
resolutmns

Therefore, under the present proceedings, partial dis-
tribution is impracticable. They would have to be aban-
doned, and new ones started in their place. As under
the New Jersey statutes a two-thirds vote of stockholders
for a new plan would be i:xdiapeusuble, and as the hold-
ings of Secarities stock are scattered over two continents;
separated by axi ocean, considerable time would be required
for assembling anything like a full meeting. But imagine
these delays passed, and the meeting assembled ; what would
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be the form of proposition submitted ? If Plaintiffs are right,
it should be one for the participating stockholders to sur-
render their Securities stock, in consideration of being handed
property belonging to somebody else, and which must therefore
be surrendered or paid for, to the true owner, on demand. Could
a court of justice be expected to encourage such a proceeding,
or to accord the possibility of its being taken the smallest
weight, in determining how its discretion should be exercised
in a given instance ? Besides, the proposition could not be
universal and uniform in its action upon stockholders. It
would have to create a separate class, apart from the rest, in
which at least Plaintiffs would be contained, and make for
it provision not made for the residue. No such meéthod of
reducing capital stock and distributing resulfant” surplus
is provided for or tolerated by New Jersey- laws. In ab-
sence of express agreement otheriise, those laws provide
only for methods universal and uniform in‘effect on all stock,
where there is but a single class$ and-upon the entire stock of
the class involved, where the whola3s-divided into classes.

But supposing it within the™legal competency of these
stockholders to especially set7apart for Plaintiffs $71,000,000
Northern Pacific shatés, evén'as a provisional arrangement and
subject to the event of a {aw suit, and to authorize the immediate
handing over of a(ritable proportion of the residue to any
stockholder willing “to surrender a proportion of -his Securities
stock therefor ; the title of the Securities Company to such
residue being subject to like dispute as that to Plaintiffs’
stock; can it be imagined that any considerable proportion
would accept the terms? To do so would be contrary to
human nature. Would any of the honorable Justices of this
court accept them, if a stockholder ?

Two methods for distribution of the railway shares are im-
possible. There can be no commencement of distribution
until the possibility of lawfully completing it by the same
method, has arisen.
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XX,

Even if Harriman and Pierce on the one part, and the
Becurities Company on the other, had at or prior to Novem-
ber 18, 1901, made an arrangement covering the Northern
Pacific shaves, which, from terms, or legal effect, might have
been subject to rescission for any cause, it would not have
remained capable of rescission by either party at any time
since retirement by the Northern Pacific Company of its pre-
ferred stock ; that is to say, not since January 1, 1902.

Partial rescission of a transaction in which property has
passed, and particularly where property ~has passed both
ways, is unknown to the law. REither the ‘parties must be
restored to the status quo ante, or. both. sides abide the
situation they have voluntarily <ereated: In the instance
under view, what passed between the-parties was undivided
and unapportionable, on each side. clivery share of Northern
Secarities stock, and eyery dollar of Northern Securities
moneay, paid over to Harriman'@nd Pierce, applied equally to
every share of Northérn Patific common and preferred re-
ceived from them, and.%ice verse. But when the transaction
oceurral, the $41,035,090 preferred had already been called for
retivement, on the Vst day of the following year; and stood
merely as the representative of that much money due at the
date named. When January 1st arrived, the preferred was
paid off, and converted into $41,085,000 cash, and thenceforth
ceased to exist. To fill the vacancy in the body of the
company's eapital stock occasioned by extingunishment of the
preferred, a totally new issue in equal amount, non-existent
before Jannary 1, 1902, was created. It was not a mere
substitution for the preferred, but a new creation, occupying
the same space.

Of this new stock, the Securities Company acquired
$34,709,062, through previous acquisition of an equal
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amount of the special Northern Pacifie bonds convertible
into it. The bonds were bought by virtue of a preemption
right acquired from Harriman and Pierce in the purchase
from them of $37,023,000 old common. This right was a
mere option ; not an obligation on the holder. The Securities
Company might have waived it. Could Harriman and Pierce
have objected? No statement backed by the oath of one
claiming personal knowledge, appears in this record, to the
effect that the Securities Company had incurred the smallest
obligation to any of these Plaintiffs to exercise this right.

In his depositions read in the Gioverment suit, Mr. Har-
riman many fimes repeated the assertion, that the sale of
the Northern Pacific shaves had utterly been without condi-
tion (ante, pp. ). In his lengthy affidavit made in
support of the application for injunction, the subject is dis-
missed with the following : ’ --'~' X )

)

“ At the time I agreed with Meﬁ%lq o P Morgan & Co. to
{urn over the stock of the%‘? he'm I?nelhc Company held by
the Oregon Short Line npangyy, z had  been wnderstood
between them and my salf%at all‘§F the outstanding preferred
stock of the NorthernPacific Sompany would be converted
into common stock.”_ (R, 9\201)

This st.ttement lges not relate to the preferred stock
held by H.u.rrmmn aqd‘l’leme in particular, Tt applies to the
whole body of a:tnek of that class ; what others held, as well as
what they holr.'l It does not assert a promise as to any part
of the pﬁajeﬁlcd but merely an expression of mutual belief
as to what would be likely to take place in future. A glance
at the resolutions ordering the retirement would have shown
both sides the impossibility of the new common coming back
to holders of the preferred about to become defunct. Under:
the plan for retirement adopted with concurrence of Mr.
Harriman, himself, as a Northern Pacific director, the pre-
ferred stock conferred upon the holder merely a right to be:
paid off in cagh, and carefully excluded him from even: the



88

smallest interest in the new issne. DBesides, the thing mate-
rial here is not what was ““ understood ™ between Harriman and
Pierce and J. P. Morgan & Co., at any time; but what was
agreed between the former and the Securities Compauy at the
time of the sale of the Northern Pacific stock, and as a condi-
tion thereof. It is not asserted that any understanding
with J. P. Morgan & Co., relating to the ftreatment of either
class of the Harriman and Pierce stock was ever even brought
to the notice of tho Securities Company ; mueh less assumed
by it.

No interest in the $34,709,002 néy comidon, now claimed
by Plaintiffs, has acerned to thefd fromwry contract, promise,
or understanding to w]1icl1]§j’eféﬁcula__gt‘.-ﬁns or became a party.

This new stock, theret%; co_uﬁl-imt be the subject of any
rescission rvight arisingGn fayoi'el Plaintiff, out of the sale of
the Northern Pw_:i?i:p‘ shod 3, whatever view is taken of the
legal effect of ty#ﬁ:&l‘anéﬁ‘éhou.

If any 1f£g§f"of );Qs:ﬁ__iséiuu could exist at all, it wonld attach
solely to tliab paxtiof the property actually transferred to the
Secm-itias‘t!q_x;x‘_pnﬁy, now remaining in existence, viz., $37,023,-
000 of t‘!le‘fﬂ'ﬁ{ common stock ; or at the very utmost to that,
and tliaf.}ﬁfdney collected from the railway company by the
Securities Co., as the proceeds of the preferred. As the con-
sideration received by Harriman and Pierce was indivisible,
any right of rescission belonging to them, could be exercised
only by returning the whole of it. No such offer appears in
this Bill.

.





