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BEFORE THE 

HON. SECRETARY OF THE INTERIOR 
ox APPEAL 

From the Decision of the Hon. Commissioner of the 
General Land Office. 

JOHN J. JACK>tA", Appellant, ~ Contest for S. \,V. 1·4 S. 32, 
v •. 

JOliN IV. PLU'DIER. et a1 .• Respondents. T. 139, R. 80. 

This eaus. was duly brought to a hearing May, 1875. lipan Dotice of 

Jackman. appell.lOt. before th. united States Land Omce at Bi ma rck. 

D. T., at wllith time there ;\ppeared of record, as adverse claimants, 

to wit: John IV. Plummer as to N 1·2 ancl Samuel Bitting .. to S 1·2 

of the tract induded in Jalkman's D. S. 
["pOll the d,,)' of hraring, and without notice or other preliminary 

"ction.an applicatiou W,IS r"leive,l anI filet!. (subj"ct to the objection theu 

made by J,lckm.)u) (rom the "corporate a,.thoritics of Dismarck" to ente r 

thi ... tr.,ct, wilh other .... "" a "Town Site;" thus. and ill that mauner only, 
ha\'c the "corpOU\f(' ill1thorilic:," any rcl.ttion as a p1.rty to this cause. 

The trial proceeded. aD I the evirlellec alTered by J.lcklllau. Plummer. 
BItting an 1 tilt! "corpl)r,lte al1tltoritic'S" \Vas recei ved ... \llIl waiving for 

this purpo~c. the errC"r of p('rlllitting the "corporate authorities" t1 br­
come a part~· thcreto III the m"lner they were allowed to. (a proc'eeding 

\\ ithollt precedeDt.) we proposc to examine the cviljcncc recl'i\'cd and 

in the case. tl'nfling to l'~~ablbh or rebut th l! cia Ilh of the res'Jecti\'e 

p;\rth:~. t''(I'l'pt RlttiD~. \\ h· •. havin!! dt'dinl~cl to appl'al trolll tltt' de<:iiloD 

ut tht' COIllOlh.,loDcr 1I1:(I'ln. b ,oncluded tht'reb~, rbe clallu of 

the "corporate au t horifies" rt .. b wholly UpOtl all act of the Territorial 

Lc,e:j..,lature. im.,luctin!! the S 1 201 this lr,tcl with othel land:,. IU a l.;t.w 

providing fur a mUniCipal fOrLn or Governmeot for tbe inhJ.bitanb of the 
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land described in the act. We say it res Is wholly upon this legislative 

act, becallse an eXlllllin,l[iotl of the evidence \\ill show conclu~i\"cJ.Y1 that 

"0 pa,.t of the tract '" IS ever illclud,d in any sul"t"y ful' "TOIOIl Sit." pur · 

posel; thut no phrt of tht' tract was e,-cr otherwise claimed a~ a Town 
Site; Ihal 110 P,lIt of the tl'act has eyer Geen occ"pied for TaWil Site 

pU'po,es, dud Ihat up to the ve ry d"y of the tri d b"fore tbe Land Office 

it wa .. generally k1loWIl and recognized as "Jdcklllall'!t pre.clIlptioll claim." 

lVe appe,1! with ,,11 eonliJ""cl' to the offici,1! reco rd o f th e evioence, ill 

I'upport of tht,.5c ;tsscrtiolls. kuowillri that not Ollt sen tcHCL! 01 testimony 

caD be (ound therein COlltrndi<:tof), of thue f.lets . This being trlle, ho w 
the Hor.. COlilmibioncl' could find, as he doe .... b) hi:, dcci iOll, that J,t ckman. 

upon his return. frOllt tl tempor,u'y ab~cllcl' ''found tOWIt rmprovemtnts on 
his land," sllrp""es our cOlllprehelision, fOl 110 such faci appeal'S allyu'/ze,.. 

in the entire case. 
011 the contrary, the tc"lirnoll), is voluminous that 110 fown improvement, 

e\""E'r hdU beCIlIII,tciu or attcmpted upon Jat' km.\I1'i lalHI. nor wa~ C'fell an 

uffIJr or cJl'ort made "pOll. the trial tu rebut this tCJtilO ,)II \" aDd tli e rea­
.on for s"eh nn ling ,11,,1 <lechion must be .onght OlllSld; of the case of 
record. alld of \'fhich we Canil'lVC no knowledge, 

The tcstimony of Turnol', a ti\·il bll:.;iu~t::r. <1od the p!U~Otl "ho made 

all the surve~'s for a "TowlI Sill'." claimcd to havc bCl'1) Ilwdc at all, \\ ill, 
upon ('xilllll1liuatioll, satisfJ the lI on . Secretary that 110 111Il' surveyed or 

run by him was located Up111 any p11't of S. 32, T. 139, R. ~O. lIe lestilies 

th"ttlle exl,,.ior Ii"" of b:, surhY eommOllced south of the ~ . IV. 1 .j of 

N. W. 1·.j of S. 4. T. 138, ]{, 80; thence sOlllh 700 fUI. which would 

carry the lille to a point "'OTt than ollc·halfa ,,'ilesoulh 01''1'.1:39; thell ee 

lVe.t to ~lisso"r: River; thence No,.lh all' half mile, whi ch 1I01id 1Iot 
bring Ih o survey to the SOllth bOllnd.try of S. 32, T . 139, R.80. bv 

,everal chain.s; thtllt e East 1 1·2 to 2 miles, .'<c .. thlls ,i<."r\y sholl-' 

ing.that r.h e hl,Khly Il1Jr,tl ili~o~ii\tion known:l.i tho "L.lkc Superior ilnd 

PugctSoulil1 Laud Company" ill whose interest thbalJd all the StlrVC',s were 

made. did not cOlltemplate including ,I.tckman's claim within th~ boun. 
daric~ of the territor.\' it was so 7.ealotlsly seckir~ to guard {rolll illtru\ion 

by actual setlier., other thall iI, 0\\'11 paid and ",borned hireling', Whal. 

~,ver rlgl~~s ~~le "corporate authorities" may ~SSCft to an.\ p.trt of thrir 
Town Site by rUilsun of it survey thereof. must be: a assi"llce or suc­

cessors 10 Ih. rights of Ih, "Lake Superior ,'no Puget 0 Sound Land 

Companv" for the survey of Ihal 
for "Town Sitn" pnrpo. e. as ar 
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Company" for the survey of that Company. is the only survey cver m"de 

for "TolI'lI Sito" purpose. as "ppears b.f the record. Adlllitting the 

tlsl1rvcy" as c laimed Ly the " co rporate authorities," it remains to ill-

quire what .-ights a ccrue to thelll thercfl'oll l? Certainl.v 1I0nc not pas 

"e~('d b,v their a')l'i,e:nol'. Or titt- put)' lIlakin,g sLlch survl'.V . and we do not 

be lieve thitt it "all be striou,')' contcnaed th;\t flllyn'ghts IOhlllevlf', under 

till' Ton n Sill! L,nt' or allY othl'r hlW. \Vere, or cou ltl be acquired by the 

"[.ake upuior and Puget Souud Land Compdlly" bJ reason of Turner', 

,urvey: for, a. is disclosed by the testimally.lhe vcry object and purpose 

of this survey wai to exclude [roll1 the land embraced within ils limits all 

persolH, excl'pt by pcrl11is~iOIl of the Company. and npon payment to the 

Company of:\ slim of mOll a.". <llJd to acquire titll' therclc, not in pursuance 

nfl,\w. bllt ill OpCII ,tnl .l vQw (·,1 violation of its phincst provisioll:-l1ot as 

a "Towli Site," but a~ II Pre emptions" ~o be made and perfected under 

the sllpcrintemlcnrc of one Guo. \V. Sweet. who "ppci\rs of re co rd as the 

agellt. attorney, alld {'ollvt!flient witncs~ of said Company; aud by and 

through whol1l written contracts were Hlacle \\ ith the elllployee::, of .. aid 

Camp''''.' to pr.·tlnpt llll' land so .urveyed. alld trilllsfer the lill l" so to be 

acquired, to sai! COl11pall} or its assi~lls, thus deliberalf:ly conspiring to 

defraud tht' (Jovernllll'nt. and to comm it perjury to that (·ud. uch is 

pro .. 11 to be th e sol. objecl \I ith which Tumer's slin oy was made. Did the 

"corporate authorities' acqllire any nghts thereullder! If 1I0t. thell t"" 

survey canno t be lIr~ed in support of th ei r cl.lim .... evell thout)h it had ex· 

tended upon J,tckman's land, which i; 5ho\\11 not to be th e ca~e. 
110\\ 1 th en, cou l,l the li on. Commi"!lioller lind, as he docs ill hi ... decision, 

lhallhe . 1·2S. IV. 1·4 .32, T. 139, R. 80, h.ltl"bccllsclect"d, surve~" 

cd as a to\\ II sil t', <llld occupied a~ 5u('h, priOI' to the settlement of 

Jackman th ereon~" :\10s t surel y not from the evidcnct) in the cast', for 

th e \'c ry r ('ve rS l' i~ there explie:itl\" prO\'c lI, 

Thus. we think, it is cielliolistralt:d that the claim of the "corooratc 

auth orities' to this tract. res ts IOholly UpOIl lhe Terl"itorial legislation 

authorizing- the formaliol ofa loca l ~overnll1ent, aud it further appears 

thal this tr,lcl IVa' not rCl',mled as" part of thc "Town Site" by the 

"corporate authorities" th emse lres. as late as Odober. 1874. (Or no part 

of it i,ill cl",led ill til!' applicatioll of Ro won. then made in their behalf. 

Ou an eumination of th e tetiOlouy ill the case. it ~ iii bc seen that tbe 
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only person who could be found to testify in this m~tter, in a manner 

tending to suppnrt the "Town Site" claim he rein, was tbe attorney . 

witne~5 . Sweet, who is unsupported by any o ther witness; who is oODtra~ 

dieted bv many olher ,<itnesses5. among them Mr. Caufield, President of 

the L . S. & P. S. Land Company. in wbose employ Sweet was; wh o, when 

voiuutecring his testimony ill cl!ie f, would decline to answer pertillent 
cross· interrogatories. claiming his pririlcgc as att01'11ey! 'We tl.ilJk we 

may properly urge upon the atteut ion 0fthe Han. Sec re tary. the fact that 

this witn ess Sweet, is the same person who is shown by the e \·idence to 

havc conceived au~ pro ecuted the conspi racy of pre.en'pting a portion o{ 

the lands embraced in the application of th e "corporate authorities" by 

and through his e'"ployees. Salnuel [I. Lillil', Mi chae l Tippie, Joseph 

Pennell and othel'$; and is tl1l' same persoll who accom}J~IliL:d these par­

tic's to the Pembi"a La lid Office ill Octob"r, 1873 •• lId there tried to procure 

the allowance of their fraudulent pre.emption c laillls ; is the sa lllt: person 

whose t c~timony 011 cvc rs material point given upon the trial before the 

Bism:II'ck office, was impeat:hed by a host or creditable witlJ e:s~e:iS and sup­

ported by 1I01ie. 

Wbell "ooryorato authorilies' are forced to rely upon silch teslimony 

for ;:,UCCC!:IS. as they do ,11 this case tbe me1'ils of their claim should be 
closely scrutinized; a!lfi we apprehend that somctliillg in addition will be 

requited, be~idc a T er rttorial CO.lctmen(. before they can take from a 

citizen his rested ri~hts> 
But the Jaw under Wilicb the "corporate authorities'> seek to enter 

this tract as.l ' ·T .1WIJ Site" does not provide or cOIl~clllplate that the 

naked l Ct of ",clectinl(" I"nd for such prospectIve purpose. sh .• ll e xclud e 

It from the operatiou, of th e pre·e1l1ption I,\\vs. It applies exclusively to 

lauds settled "pan and occupied as a town site. aud cilunnt be const ru ed as 

conferri ng upon an individual. or an as::.ociatiolJ of persons, the right, by 
tbe simple act of "selecting," to tak e Ollt froUl the operation of the ~enel'al 

la ws such porlions of the publi c dOllJain as sh. II see lll proli la ble to select. 

It refers to, and bv its lH.n~uage rccogll i/.es, oilly such public lall'ls as 

are. at lhl' Lime of .. t.!lt'ction, actually ,,)t'cu pil'd for to\\ u .. i tl' purpo~(' ~ , 

and not such a~ Iliay havt! been selected by 1I0n-r{:sld euts. o r ::.pecula tors. 

for the site of a future tOWI1 or city. Sucb has here tofore been :he 

uniform const rncti on of the law. by the Courts and th e Department. and 

SULh i:, <:1t!iHI} its purpo.se, spirit alld intent. 

Otherwise, it wou} 
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Othcrwi"e, it wOll1d bt, in the pJW r of any ill·ll'o'idlldi, to dcfeat the 

pre -elllpt ion rights or tho:'l" they wl'r~ Illlcl"l'stcd in oppo ... ing, by "imply 

"llc~ing that thc land d.timed bJ the pre·emptor had bccn ",elected" at 

some prior lilll e for a tOWL ~ i tc 

No r call th e "corporate allthol'ities," " Trllstcc!:-,l' o r olhe r piirty <llltho. 

ri7.ed by law to make entry of a tract of laud t\:- a "TawIl Site," indude in 

such cutr~ lUi) lIlorc t!Jali i"i .lI.:ttl,t\ly ol:clIpil!u b ~ the iuha bil.tJIt.) tllercof, 

and lIsl!d (or to\\' u pu rposl'S. 

ThL':O-c cil'c i!:lioll!) han' ht'rt:tofol"u been without l' :l'ptioll. alld the l'nn· 
cipic:'O tIHl!lCiall'd, and hcl', ciai!lu,d h;\\'l' htl'lJ rL'cogllil.Cll as the 1'ul. 
gOH:rllill~ in aU !:Illluli,\!' (,;iISl"; a :),' no eXL'l'ptioll [hen to i~ found alllong all 

liti rated (;;I",t::) which han.: COIII(;' bt:folc llie Dl'p.ntlllcut, ulltil tht.: dcti;:,ion 

of thl.' 11011, (\)lIl1lli""!IiulIl;r ill till: ta .. c at Oill, 

Th(' t:"il of allY othel' l'ulhtrU{,tioJ) of tht' 1.IW i., apparcllt. alill i~ we ll 

illllstl'iltul ill the (':u,c at har. 

The c\'idcn,·c here .. how.., all ilrL'il of Il"';:' t han 80 aerl'S, UpOll S,.,t, T, 

13 , R. 39. '" at pre,clll uCl'llpied .1' a to.," site, bona-lltlc. )ct the apph­

cat inll of t ht: " corp'Hate authvrili(:~," illliudl'M OftI' GOU !lerts, (;' ).[ Cllliillg 

t o tho ,,'e,tllll oOlilldatJ of S. 3:1, T . 139, R. Ill), .1",1 the dcc;,iou of tile 

lIon, COlllllli"\:;iolll'1' actually .urar,l;:, thelll (j to ncl'(.· ... ! 

\Vc arc ... . Ift: III l'il.tlkll:.:,ill:;' a .. ill~k Pl'ccctiClJt ror tlli ... til:t.:i.sir)J), for Ilone 

C:\IJ bl' fOllll.!, 1I01', .. h \\1: han: attl.lllptl'li to !-how. l'all allY reason for sl1ch 

dcci .. 101I bl' [!JtlllIl ill the rl toni hl::'dll. fOI till' acf of a h,t::i .. l.tIUrc. illduu· 

ill"" land "itliiu lhe ,llC,l of a tOWII or citS, lla'l1t'U ill nn act. for the 

pllrpo .. c oCalTor liug thl! i:Jh.t1Jit.lU s thereof till' iuh·allt.l,!!;t· ora 1II111lidpai 

form o f gon·l'Il1lll'tlt. whl'1I till' !,3UU' i .. ill no 111 \!llIer u,'cupied (ul' tOWli 

site pnrpofO;(.'s. dot ... not l'"tlurh: .. lI<.:h hllll frolll th~ 0pcriltioll5 of the pl'l' 

emption Ia\\S, llO!' COllfl'r Cl7l!) ri.::lits upon till' •. corporatc otuthoritits" 

\\ hieh tht,} rail .l .... f·rt ill support ofalll'ntry of SHch laud .... ulHlrr tht! law 5 

o f til(' L'nitt·d f;ta t t , . 

J h·nce. w (' il1!'oi ... r that the" ('orpo!'.ltc .wthOlitips" f.till'd. totally in 

slio" jll~ i.1I1,\" riuht to thi...; tract, tH'11 thou~h .L'L'kllln.IJ for allY (';t,,~(,. l'ould 

Dot ('liter it uwicr his U, S.; tll.,t til,'J'c i"\ to he f.,ulltllh·ithcr Jawor filct" 

which b,' an y n?a ... onablc l'f)II!-trlll"tioll. (,:ill1 bt· IIluic to suppo:-t tlll·ir claim 

to thi", 1:\IId;-lh .. ,t tht· l"l'{'ol'd ilJ till' tac;;;!: i:- ral.11 to thtir pn t(·II!liull'll. ilnd 

th e law n'J"l:h their .lpplil:;ltIOll. a ... witittHlt merit; ilnd that tbt, ut'ci" ion 
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of the Hon. Commissioner. awarding to the" corporate authorities" of 

the City of Dismarek, the S. 1-2 of Jackmao's laud, .hould, and of right, 

ought to be reversed. 
SECOND. 

By the decision of the lIon. C01l1111i-sioner, John \Y. Plllmmer is award­

ed the I\'o.·th 80 of J,lckmall's land , to wit: Th e N. 1.2 , S. W. 1·-1, S. 32, 

T. 139, R. 80. 
By what mode of reasoning the H OIl. t:ol11missiJIICl'CnmC to such decis­

iOt.l we arc unable to discover, as it does !lot appeal' ill th e record. All 
examinatio\. of the t ddencc subOlitted alld ill tht' caH', cl)tClbli~hc~ cleady 

the follo wing r,lcts, viI.: 
First, That J,tckulal1 entcred upon tiH' truct, marked it out, and made 

su.bslantial improvement:, thereon morc thall71in8 months before Plulllmer 

pretends to ha\"t~ claimed it. 
Second. Tbat Jackman filed hi, D. S. upon th e land several months 

before PI\lmllll~r'::- J.lIegcc{ sctticlllcnt. 

Third. That Jackman \\as. at the time of Plu111111e1"s alleged setlle­

ment in the actual possessiun of the lalld, and so had beell cOlltiU'louslv 
for months prior th ere to. 

Fourth. That P}Illlllllcr J'emoved fr orn his permanent residence OD Sec. 
4, T. 138, R. 80, to thi. 1,111'1. 

Firth. That Plummer's fc~ idence on this h\lld was 0111)" tempo1·ary. 
Sixth. That Plull1l1lO'r, b,·fol'o hi attempt to enle r , left tho jand, and 

returned with hi~ fit:1 ily to his permanent "csidcllcc on Section 4. 

Sevellth. That Plu",,"er har! actually aballlloned all improvements on 
thi, tl'act, 10llg priol' to tho trial of this calise. 

Eighth. That PluUlmel' never made any substan1 ial i.:Jprovemeots 00 

this land. 

Niuth. T hat Plummer had flll1 notice and knowledge of .Tackmao·, 

settJemeut and occupancy. 

Tenth. That Plu11l1llel", attempt to enter thi , lalld "as not bOlla fide. 

ill accordance with the letter and spirit of the prc·l'mptiolilaw. 

Eleventh. That [>llIm 1110 I' sought to procure title to this land under 

the pre·emption law, for speculative pUl'poses only; anrl. 

Twelfth . That I'Inm1l101' has not c01l1pli"d "ith the plain requirements 
of the la\\', and is 1I0t entitled to its benelit,. 

MallY of thest facts are fllllv e, tabl1sh cd by the t estimony of Plummer 

himself, and appear ill the 

testimony of other witncb 

records introduced and rec{ 

By the latter, it appears 

large portions Dr this tl'<.l(;t. 

consideration exceeding $2 

mailS of these sults were 1] ' 

this land. 

It ,,1,0 "ppellr, that the 

land, cost but .light labor 

!,ortiol1 of it except il. sma} 

and that for only onc SCilS( 

mer ryf un3, on this Ian 

Section 4 all the time, ill 

triell, he was IIOt, and fat' 

r~sjdilJ ... npou 1 or iu any 

These arc stubborll fact. 1 

sive agrlin~t Plllmmer, wh ;! 
We aL~o urge that the ( 

exceptiollal COlJsidertltioD 

essential el,meot ill the p. 

that it does not exist, tne 

Phlllll11er';: claim. hadl1 

merit, should ha<e been rc 

is ~\wal'ding a premium fa 

are prolllinent iu all tbe f 

'I he I foo. Commissiooe 

"That Jackman settled 

and did DOt retlll'U the ret' 

ments on his land, and W ~ 

ti r3t wa nl of Bi5marck. 
and assisted a:, a citizen ir 

With all deferellce, we 

lllark~\ble finding:-rcmal 

fouud io the record. aud 



orate authorities II of 

, .houle!, allli of right, 

Y. Plummer i~ a ward­

.1,2, S, W. 1·4, S. 32, 

I' cam(' to sucb decis­

r in thl' record. An 

"", (,tauli,bt, t1tady 

rked it alit , "nl! mad" 

mths IJcful'l' PlulUn1l:r 

lal1d sHer,1I months 

mtrs alleged ,etlle. 

U been CCll1tjll'JOu~ly 

flit fl.:sidl:nce OU ec. 

; 0111.1' temporary. 
r, h'ft th. laud, and 
Section 4. 

III improvements on 

al lI'Jprovenwn ts on 

ledge of ,Jrlekmall" 

i \I as not bOlla fide, 

ltiollla w. 

, to this laud under 

'I, 

! plain requiremen t 

:irnouy of Plumme r 

himself. anrlappc.tr ill the record of hil.; eross·cxamination; some by the 

te!tliIllOIl) of otill.'r witlll·~"e"\, wllith i~ ullcolltralil{;tcd, ami SOUll' b) the 

record~ Ilitroduced ami rc(;cin:d ill c\idelH.:t' upon the trird. 

By the lalll'I, it "ppl'"r th"t Piumlller 1",,1 'olll "IJ(I collveyed by deed, 

large portions uf lhi, tl'al t, for \I hilh hl' 11<,,1 I,(,leiled, before this trial, a 

cOlisideration l'XCCt:dill~ ~:?O{)() 1 It I'lIltl1(:1" appl'ar:-; that t'Olltrac.ts fo!' 

IIlall,) 01 thl'!'l.' :t,I:l"" \\l'rl' l1l,tt!l: plioI' to hi .. offd to PIOH' up .111(.1 polY for 

this laml. 

It .d ... o •• ppI',lr ... that th" so cn.lll'd impmH'IIIl'tlts mad!.: US him on thi ... 

land. cost uut :-o!i!.!;ilt labor ;.\1)(1 littll' tilill'. <111(1 that he h.h tliltiv,lll:U lIU 

!,ortioll of it c\:Cl'Pl.\ ";1II,tll u,:\ldl'1l p.llch ahout olle-fourth acre in extcnt. 

and Ihat fat' IJIII,) Olll' "'l'a~OIl: that ill' ll'~i,il"tl (or (111) a ... hort tillll' il SIIIIl­

mel' f)f l 'i3, Uti tlli, I.lIId. but 1I1.1i1lt.lilll'd alHI OC(;UPlt d hb hOIlH' on 

Seclioll-t "II tlH' timt'. ill pl'r~·)IJ or b) Clllplo)-l'{'; thilt at till' tillll' of this 

IrLl!, he \\i\~ lot, alltl 1'01' 11101'> thall OIlC ilml-a-haIr Jear .. , hild 110t bccu 

r~~i,jill ... "POll, or ill ;lIIY 1111.111111..'1' O(;l'Up~ itJ~ i\ 11) portion of tld~ litl'd. 

Thl'Sl' arc stubl}rJrn ftH.h ill thl! case. awl it see Ill!) to U:"I, must uc condll · 

sive <I!:;.lim,t PllIlIllIlel', what '\'('1' ,LH:klll.UI· ... rl!.,:hh IlIiI} be. 

We alw UI'!!l' th.lI till' case di'itlo~e.; no l'quitiL's l!nlillill fr Pltlll1lJtl'r to 

excl'ptiollal t:oll""idl·rdtioll. LlHh'l'thl' pre-elllptiolll,\\\", good Jaith i~ an 

tsse, tiu/l'I'lIIl'lIt itl thl' p,lI'[~ d,I"'lili~ il~bl'l1clit .... and "hl'nit i .. al'parent 

that it dol''' not l'xht. till' dckct i~ f,lla1. ,\lid equity \\ ill "fiord no 1'l:lief. 

Pllllllnll'r'~ l'I.lilll. 11,,\ Ill:!. a ... 111(: nc:or,l ... ho\\ !'. lIl:ithl'1' Il'!!al or l·quitaLlc 

nH.-ril .... Imuld havl' bl'l.'1l rl'jl'cll'd hy the lIoll. Com Ill"l~iollcr. To allo,\" it, 

i .. '\wardilll,! .1 pn"lI1iUlIl for b.ld f.dth ;111,1 fralitlull'lIt practiccs, for both 

are pl'olilinl:nt ill all the fcatul"l' of IllS c.;3oil. 

TJlI]u), 

'I h(' lion. COllllllis,ionl'r it! hi~ tll'(:I' iOIl hen'in Ilnds: 

"That ,Jal k l1,"n seuled JIIIIl' ~~th. I 72; left his claim in .July, 1872, 

and did 1I0t fetUl'1i thl'reto 1'.)1' tell 1II0nths. Lie then fCllnt tOWIi illlpl'ove 

mcnts Oil hi'i land, amI wa ... ,lnel'wi:ll'lb el('ctccl as all .. \hlcr:llilll frolll the 

/ir;t w.nl of Bhlllll'ck. lIe mad" applie,ltioll for the purchase of lots. 

and a""i",tcd a ... it citill'll ill devclopillil the town." 

\\-ith all lit:fl'rcllcr. Wc I "Iwclf,dl.v "Iulwlit that it I,. at least a 1"('­

mark \Lle tilltilllg,-rl'lIl.trkaLlc ill it~ \.\ri,lIJCl', from till: f.\cb proven i.H.d 

found in the rl'cold, ,\IIll rl'lU,lrkalJlt.' ,b beill~ the onl\' tl.ll'li ... lIpOIl which 
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the Han. Commissioner proceeds to distribute the estate of Jackman 

between PIOIrnmer "lid tl13 corporate authoritie,. IV . are left in doubt 

as to which DC these (jnJings, so made, the LIon. Commissioner rclied for 

his sldnnnry di~po:iitiot] 01' Jdckfn tn's Ian 1. hence, we call the attention of 

tht. Hon. SeJrl!tal'Y tv the evidence in the case, and earnL'stly insist that 
by that evielence the following facts are fUlly and clearly established, <iz: 

Fi1'5t. Th,ll J.lck!llan en l L' red an1 made sctiUlIlcnt in PC1'301l upon the 

th e" ull,nrvcyed S. IV. l-.! S. 32. T. 139, R. 80, on the 28th day of May, 

1872. 
Second. That Jackn11ll at that timo pl,.inly marked and indicated the 

said tr,\Ct. by 1ll '~,\3I1ring. st<lkin~ out and plOll~hill~ around the same. 

Thil'd. ThLlt hl.' bllilt a llweJPI1!; houie UPJtl IIi., Slid cl~dm. and culti­

. vatrd a portion then'o f in sllInmer of l~72. 
]'ollrth. That no adverse chdm, or pretended claim, then existed to 

said land. 
Fifth. That ill Au~u,t, lR72, be lVal called [ast, lipan urgent and 

important bll~illess Illa tters. 
Sixth. That lIctil his visi t East, he had continuonsly resided upon and 

cultivated sa;d tract. 
Seventh. Th.t lIpon hi, departure in <\.lI~u,t, h e left all his personal 

effect~. hOll'.ehold furniture, clothing <,ud fj.rming- ut('n~ils in his house and 

upon I'aid land. and in churgt"' of his employee. with imitl'lIctions to care 

for the same and continue the improvements, until his return. 
Eighth. Thal at the time of hi! depi.lI'ture, it was his illtention to re--

turn in a few weeks , ,\ bieh he attemptl!d to Jo. aou was prevented by 

circl1m~tanecs bL'yolld his ClJl1trol. 
Nilltr. That after several ec\1'oc::,t, bl'lt futilc efi'ul'ts. he succeeded iu 

reaching bis hOll1e au his hind in ~LIJ', 1873. 

Tenth. That upou his retlll'lI he fOllud the public ,urvty had been 

marle, anllthat the lilies of such survey, included within the S. W. 1·4 S. 

32, T. ~39, R.80, lhe tract upolllVhieh Ite hat! ,etlled and made his im· 

provements, except thi.lt his tb\(:!llillg hOllse was a few feet outside cf the 

westerll boundary of the public suney of hi. land. 

Tenth. 'I"hat thcreupon he imnictIi"ltely I'cl1lovud his dwelling house 
acroSs the lille, ami UpOII said bud as so ~Llrve}'cd, and enlarged and i lll· 

proved the same, alld lidS conti!llIOH~ly 0 cllpied it as his home alHt sole 

place (' f residencc to the present time. 

b:leventh. That he has ( 

for agricultuml pnrposes, fl 

11172, to the present time. 
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land; a[[d, 

I<:i);hteenth. '['hat uo I, 

Thcsu facts, and each 0
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for therl! is lIot a partic.:lt: 
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and s~vl!ral disinterested 11 

the Lll11.l all tlte time sine 
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Eleventh, That he has continuously cultivated and improved saId laud, 

for agl'iw/tul'u/ purposes, from tbe date of hi, settlellloot thereon, in ~l.y, 
1872, to the present time. 

Twelfth. That he has exprnded several tbousand dollars in .ueh cui. 
tiration aUlI illlprovemellt of this laud. 

Thirtccuth. fhat no other agricultural improvemeuts have ever beeu 

,""de on any portiou uf thi, land. 

Fourtecuth. 'That uo "town site" survey. or other "town site' 

llnprl)\"l'lllL:'ut", It.\ \'l' tVtl' been made upon allY portion of thi::. land. 
Fifteeuth. [,h,lt he dul., liled hi, U '. IIpOO this laud, \\ ,th,u tue 

tim!.! prc::.cribcd bj l.tW, :I<litlD, S. being No. 179. PcUluind Sf'rj~5. 

SlxLt!Clllb. fh<tt J.lckUlUU i:" in all reSpC{;l~, a qua1iucd pre emptor 
und,'r the ],I\\> of the Uuitcd iltate,. 

Se"cntecllth. That he has acted bona fide, aud 111 all ,·.sp.cls cOOl· 

plied witll the rcquirCl1lCllts oj' the pic-emption law, iu relatloD to thIS 
laud; alltl, 

Ei!(htcellth. rlu,t uo legal or equitable adverse cbill' "X"e, thereto 

rhe," facl>, aud carh of them, are lllHlcuiabl,l pr","cu, and the rccnrd 

\,ill bblr us out ill the as~el'tiou, thatuo attempt w .. \slIlaut' upofltbc (l1al 

tu rebut or di~pl'ove tllt'III, ami we appeal tu II if) al1 cutl/ith.'uce. 
rhclI why ~houltl thl' lion. COllllui:>siulJl!1' take froill J,lI~klllall 111 ... prop 

crt), I.IIj.Jrll\·CU by hb 1"l)Jr .111 I mC<llh, cltd CI.1I1l1i.!tl ~\IJJ ui.!cupicd by him 

in :!Itnel cUIli"ur,ult)· to the rt'lluircmeots of law, auJ b)' a ~trukt: of tilt: 

peu (\\\"ard it to ~tl'.tIlgcr~? Surely uot for allY rCd:!lOU to btl found HI the 
enucuu.: III tilL' C •. hC, 01' IIJ the law appllCo.lblc tht!l'~to. it cannot be 

Ul'(;..:u t!t.lt J~'Cklllc.l.lJ ub mdoned !lis cl~\ilU to th~ laud, for [hc contrar'y fully 

appe~lr ... ; IJur, tilal Ihen: h.ld bt.'eo "town improvclllcnt:;" on the land, 

fur lill.:ll j, IlI.n a p .. trticlc of te:!llilllollY lO lhat l'll~Cl. ~\'"CII tile \\itnc~:!I 

Sweet, \\ all hi ... ilt.luifc,;l mliicc, aud rcadv wdJinguc:!Is (0 supply aU rt: 

quil't.:(llc~tilllOlly, had 1I0t tile h.\f,lihooti to CI.U1I1,Wythlllg of tht! killd. 

and s\:\it.:I".tl dhiutcre:!ltcd alll rcspect<lble \vitnc:t .. es~, who illtimately koc\\ 

the 1,111,[ ,,11 the lliliC ,II'CC .\L,), L872. te,llfy pOSill oely that ther< had 

IIC\l'l' UCCIJ .lIlY rowu IlIlpI'V\(~tneuts UpOIJ tl, or uconcl' to It thau Sec 4, 

T. laK, 1<. U. 

We du J}t cOllccin: thoU it will be seriouly urged here. that J:u.;km.'D 
L(,IIi~ lI,tllIl'd 1I} tht..c Tcrrjlurial ll'~blature for !O III t' civil otTic(..·. disqllall 

lics 11i.1I ,h a pre,clllptor. Clnu whether hu dill or diu !Jut perform [itt 
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du t ies of such office. is wholly imll'luterirll to the i;;SllCS here, and cannot 

affect his I' ights ill this case. But the lIoll. Conllnj~sioncl' 3ays, "he 

(Jac kman) a~si:-.ted as a citilCIl in developillg lll", town." 
AduJil it, \Vha~ then? Was it a crim.e. t l]('t peJJalty for wh ich is tl) de­

prive him o f vt'sled l'ights, ami pl'op ~ rty h:gitillHltt'lj (\('qui , ed? Did he 

abandon his home on this lalld? Did lie C£:,Ul' to cuitiHltc' and improve 
it? Did he do Hny act in ~o "assist in,!;(" whh; h indicates bad faith or a 

\vant of good faith ill the mutter of his pre-emptioll claim 1 The whole 
,'ecord aus\\ ers these qtleri\!~ ill rhe negative, ilnd lllilst be r~c['i\'l:(1 as COD­

clusive. Had it been olllcrwise, the f.lct would have apprarcd inc)'ide:1ce, 

and so f'stabli!lhcd. 

The pre.ellJptiolJ laws, in their spirit alJd intl'lIt, are designed for the 

belJefit alJd protectioll of bona-fide settlcl'~ tlpOl1 the puulic Lu;{i.s, who go 

there fO f' .) tablb,h thl'llIscln's ill a borHe of liIl'ir 0\\ II. Sut:h settler Ilcce!i:. 

! al i iy cnhallccs the \",tltle ofadj\\.:elll tra c ts, ami PI'UIlIOtcs till! dl' vLdop­

ment of tlldlJh ,:IiJitt'Ci fegions, allJ i.s <1l'~l'I'\'cdl'y elltitlt..:d to that full pro­

tectiolJ in the eujoymellt of his property and rigllts::ilJ aClJ.l1ir~d. \\ hich 

t he 1, ", afforcl s, Sueh setller lHl<in!'; clolhed hilllsdf II ilh the rights 

whi : h lhe law bestoll'>, is entitled 10 , alld II ill ju,tl) reeeil'e the pl"j<1'ence 
ovel' all oth~l' Pl'fSOIlS 01' cOl'pofatioll~. Vil: The right to enter the land 

UpOll which hi, hom e is situated, and whcl'C!oll his cultivatiull a lid. improve. 
ments ha\"'1l beell !lweie, 

To claill1 this prcfcl'(:nct', it is I J('((~."al.\ that thc pre ' ll]Jptor ~hou]d be 

ot th e clas, d,·sigllated;-that he should bo the first bona-Ii de occupant 

of tLe tl'l\ct; that he bhoulri gii""e Jlotiec;)f hi~ int£.'lI lio!1 to clailll the same, 

by filing- his D, S, ill the propel' Lalld Omce, \I ilhin the propel' tilll<'; 

t hat he should hal'e ,\ dwelling house UpOIl tlie lalld he so claillls; that be 

should occupy .. uell d \\ Cllllig hou,-;e <to;; his hOIlI(.'; that be shoulri. not 

abandon hi~ residcnet' all the land so clailllcd; alld ~hat he :,houltl oHcl' 
safisfac.:tory p l'vof of tl1c:se couditiolls pn'cedclrt. tO~l!thl'r wiLh p:1YluetJt 

for the Jalld, within lhe tillle prescribed by law, W hell tlll'.o thing' ap­

pear affifllulth'cly, the "p}JiicHIJt becotJIes entitled to ent!.'1 the Jaud . 

[ II this case the ~vidcncc ablllid~lutly PIOVL'S that all tilt., rcqulrCil1ell!S 

ot' the la" were (ully tOlilplied 1\ ith by J.,ckmall; alld upon \I bat tbeory, 

01' rol' what rC<tSOI1, the 11011, (oUlmb~iollel" dl'nied him the f'xcl'cise of a 

1' ight ",hidt the law clearlJ gives him, \\l.' illlbt al-{ailJ S~tj', is br}oud Our 

cOlllprehellsioli. 

T he high character, 
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e"er likel_v to be, disqua 
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cipal1aw was allthori/.l: 

municipal organizatioJ1. 

lairS or the Vililo-d St,lt 

ever), citi't.cn 'who partie 
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The high character ano social standing of the !everal "itoesse .. who 

appeared upon the trial, and teslified unqu.lificdly to the tlill e, nature, 

character aud extent of Jackman's scttlem<nt upon, aod inhabitancy and 

imprO\·clIlcnt of thi~ land, is :"Illch as to remore beyond slispicion allY fact 

so prorcn, nOr \\ fh allY attel1lpt Iliade to impair the weight of their evi­

d"nce, by illlpcachillg their I "I'"city, or showi 19 anything derogatory to 

their gCllcrid g00l1 rq>ut.llioll. 

To cite here ill It'llL;th, the tcSti!llOIl~' of these witoessess." we deem 

tlllnecc""'ar). kllt)\\ inA. ~h We do, that the 1100. ecretarv will ascertain 
frolll ;hc retard thl' r,let, a, tl1<'y there appear; hence, li e speak with all 

C"Ollfidl'Ill'C. ;tllli uppeal to it in cOIiJirmatiOIl of our as",ertions, 

That the L:n,ll'I!(,(.' <llltl \\tight of c\idl'nCe, sustains u'\ in all we have 

hrrc t:1aiml'd ('arlll!)t bL' ~lIccc .... fully contravf ~ted; that the law permits 
Jiltkrn,ln to ('liteI'. <tud so pt'rfl'ci tille to the land upon \\ hith he has 
scull,eI, IIlilf1l' lii", hOIlH', ,\lui t'\ptndu! his labol' and money at iti invita· 

[lOll, Ihcre call Ge 110 doubt, that ju,lice and equity demand that ho shoold 

so bl' allowl'd tilL' c~ercisc of hi"J legal rights, we earuestly insist, It 

would lw all Ulljll"f ~lId illequitable exercise of powl'r. to arbitlariiv 

Lli.:.C fro'l) the citi'!l'lI the fruit of year:; of toil and labor. and con ft: r it 

urolJ str.\I1I.!;t.:r"', \\ hl'1I 110 n:a~O'1 could be found therefill'. CXCl:'pt that be 
hid dit:ch.\r!!l I tile fllllctiolis of a chil office, imposed upon him uithout 

hi .. "Ollclt,\tioll. or that a iL'J,!i,lati\'e boor. \\ ithout his kllo\\ ledge or can· 
S;Jlt. .. a\\ lit tv iuclulil' hi!! rL:~idcIlCC within the territorial area ofa pros· 

pectin: tow II. 

\\'ith a .. IIll1ch jU"lict.', could it be urged that JacklJlan cauoot eute r this 

lalld, Ul't,llI,(' he I"" hell thl' offiee alld pedormed Ihe dutie, of United 

Statu~ ( Ollft ('ollllHi"l"jollcr1 Alld we an' at somewhat of a 1055 to dcttr· 
lIlim' \\ 11\ lIwl f.lct j", 110' a ...... igncd by the li on COlllllli",iolicr as a reaSOD 

"IlJ hi ... ~)lupt.'rty. <ll'q:III'l,d ulJder the prc <:mptioll 1<.\\\. ~I omillt...l be coo· 

tist:att,:d, alld pa",sl'd lu PIUJlllIll:f, \"ho, it clocs lIot appear. has bee/l Or i~ 

eler ilkel~ to hI', di,qllalifil'd hy holltillg allY civil omce. 

If. IIIcllldln~ J,tl·~III.t11 shame" ith:1l a tli-ltt of land. O'f Cr which mUDI· 

cipallaw \\a .. ilutllllll.l'd, 01'. If hi", holdiug the ollicc of aldcrUlalJ, iu a 

IIlUIlILip.tl UI'~ani/Atioli. din,.,red hilll of pcr:;oll:tl rj~hls acqulrl:d under the 

h\\\~ of thl..' Cllikd SLltl· .... th1.:'rI, \\!ith the "IilfllC n'asoIJin~ alld proprif.:ty, 

c,"crJ t. itil.l'l1 \\ hu partJup,\tul ill the .uimiui .. tratiolJ of the 10\:31 I.lw I!ov· 

cruiJig tht, LOUlwuuil)" of ", Iuth he is a membcl', would be barred froUi lhl.: 



pri~ilege of claiming or asserting any right of pre-emption ,,,hatever. 

We do not consider the case at bal" one ill whi ch it is nce'sal'Y to deter­

minc who of the parties has the bette r or pal'amount right to elltel' tbe 

land sought, bllt ratbcl' one, wbcr8ill tbe whole and entire riltht, is shown 

by the evidence, to be \\'it~ Ja c kman; 1]01' fur tbis, do we rely upon till: 

"crooked" testin1noy of witn c:sses like Sweet; Dor upon ;.111'\1 doubtrul or 

disputed evidallcc, bllt upon the uncontroverted f"ct. cstabiislwd by the 

record. ann tbe best ~Iass of witnesses, 

\Ve do not here seck a pen'el'sion of Hily fa ct, pro'fen or pCl'tiuent, in 

order that Jackman's claim lllay be allo.It'cd, lIor do we a.sk a special or 

Dovel const:'uctioll of the law applicable to the facts, '0 enable him to 

enter tbis land, but we rely upon the me,;t> of the case, :IS shown by the 

proof, and IIpOIl the. application of tbe law thereto, ,IS itl",s ben illter­

preted and admilli.;;tcred siucc its l' uactillcut, Ja ckmau has ob .. crved lite 

law, and complied \\ith its requil'emellts, flnd he now clailn.3 its protcc­

ti9n; he .ecks IlO violatioll or its letter or spirit. but asks only its ju,t 

administratioll. \Vith it, the euds of ju"dict' al'~ accolJlplbhed; with out it. 

perjury, t'r .tllU illJd cOI)"pir,\cy art! rewarded. \Vhel"c a ri~ht IJri;:,in u· lIodel 

a ~tatutt:', is questioned or doubtrul, it becol1les the dll'-ty of the~ propl'r 

court or uep<tl'tment to dellu!..! anLl construe it. and thi,:, dolty b dbcbargeLi 

whell the intent of the statute is ascertained, and fUllud to confer 01' pro­

hibit the exercise of the l'i ht claillled;-but hele, thl' slatute is pl"ill and 

unambiguous, and the facts pro\'cu bring tbe applicilllt clearly within its 

" provi.siolls. aud lill~re is neither room or occasion for iLfcrencc or call· 

5tructioo. 

The pro,per CO~ls trllcliolt al,let applicariolJ of the 1.\w, gOt'crnillg a givl'u 

state of Lu..:t .... h tl1at whIch mo;)t b trmLlllil.c.:i with it:; illtcnt, a:ld 

best prol~f)tcs jU:,li cc and the interests of sot.;iely. and in this C3;:,C , to giv~ 
JackllMIl s property to the "corporale authoritic!t" 01' Plummer. \\'ouJd be 

without pl'ecedeut, and itgaitlst that public policy, which all law i:! 111<.1<10 

to :!u.b!)ervt!j ,til injustice to cil1.imant, and i.\ violation of hii righl. houcstJy 

acqUIred <Iud I'ull) e,tauli,hed. 

'rile prjlH.:iplc~ hen.; conh:udcd for, are fouud iu all the acljudicatcrl cases, 

and arc loo familial' to reql1ire cil<lIiolJ or argulllCIJL. We lhillk it will be 

cOllceded. that tilis is 1I0t" c<.t!)l'. whew the Ib.cd ruiL:s or Ii.\w .should bt: 

19n:r~d (J.r d~~,~~al'dcd, 01 OIlC, \\ he:e either ~\(Ivcl':!c ":Ulltl:~ t;.lIIt vre ... t'ub 

equIties Ju.tll) log a dep:ll'tu!'e thelef,olll. io orde!' to deleat the "ight of 
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Jackman to enter this I.lld. His dnties and rights are pbinly defined bv 

the prt:·crnption law; he is shown to have performed the one, he is hpr:' 

cla iming the other. 
\Ve iuvite the close~t ~c l'utitl.v or the record. as to eve1'y fa ct we lu\\'l' 

here asserted as beill~ proved there'by, and I'e,pcctrllily slIbmit tllat th~ 

E;vidence auel Ihe weight or evidence so appearing. i'ldly susta ins us. If 
mbtakL'l1 in the li\w ~lppli cable to ~uclt f,lCt .. , as \\'l; have hcl't' insisted 

then we have ~otl~ht til, truth ill vaitl. \11 t rl.'a t without COl\lprCbp.lldin~ 
the principll':; enllJ1ciah·d ill the llllllicrou .. ca C8 cX:l.rnined, ilud \\ hieh, to 

our milJd, Ililifol'uliy 'Sllpport our positioll. viI.: That Jackmau's 1'ight to 

eutL'r this land. i:i complete ill law. 
But ,r we Were to look ror relief 10 eqllity, because or technical legal 

defl'ct, th 'II, 111 that broader fidd of justicl', we could properly urge ill 

his bch,tlf, aLl m<ltteI'S Ill'CC:55iUY to entitle him to its illterposition, for he 

conws iuto court with ell·an hands . ..,cckin~ OllIS his OWl), and invoking 

Pl'otclltiol1 only where it .. ilOUld b' alfiJnlud, '·l!..;ting his case upou its 

merits, atte!nptilJg' no wrong, aml part itJi pating ill no conspiracy to obtain 

that, which or ri~ht belongs to ,,"other. No other bOIl" fide settler on 

thi" laud claims it; no "TaWil Site" oCl'upic ... it. 
'Vc believe we tHC fully ~u::;tdinec.l by till' I'l·conl, ill these propositions, viz: 

Fir~t. Tililt IlO part of thl laud in l·onlI'O\l'J'~'J. "as ever Jt..:tupiC'd as a 

,. Town Site." 
Seconl. Th,lt Plummer W,\'j !lever. bonafide. a settler (hereon, under 

the pre·emption laws. 
Thi((l. L'hat .J.u..:krn \11 i':i shown to be l'n~itle(l, and has thl' 'right. to 

enter the land under the pre-conpl inn law~: flud, 
l< oUl'th. ['11 It thl~ l~' ·j·dOIl Ill" th· I [ )II ('o:n·nk.;i)n~r should be 

r C\-'Cl'SlHl , and ,J.tckll1an illloWL'fl to ('nter till.! \;.'1111. 

We thererore ru<reclfullv ask, that the 1I01I. Secretary or the Inter ior 

will dirccllhat Jackll"'" be permitted to Cllter the hllr[ in controve rsy. 
JOliN B SANROR1\, AND 

OSCAR T<\YLOR, 
Attor/leys Jor Appellant. 
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