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Ik,
HON. SECRETARY OF THE INTERIOR
ON APPEAL
From the Decision of the Hon. Commissioner of the
General Land Office.

Joun J. Ja I\\:‘:\' Appellant, ( Contest for S. W. 1-4 S. 32,
Joun W. Prummer, et al., Respondents. \ L. 189, R. 80.
duly brought to a hearing May, 1875, upon notice of

Jismarck,

the United States Land Office at

time there appeared of record, as adverse claimauts,

J. Plummer as to N 1 ing as to S 1-2

ft tract included in Jackman's D. S

{ pou t lav of hearing, and without notice or other pr \H'Ml",‘\I'\‘
action,an ication was received and filed, (subject to the objection then
wade Jackman) from the “corporate authorities of Bismarck™ to enter
this tract, with others, as a “Town Site;" thus, and in that manner ounly,
1av 1€ yrpotate aun s any relation as a party to this cause
The trial proceeded, and the evidence offered by Jackman. Plummer,
Bitting and the *‘corporat wnthorities”™ was received, and waiving for

this purpos the errcr of permitting the *‘corporate authorities™ t» be
come a party thereto in the manner they werd lowed to, (a pr nm-h:\\_(
without precedent,) we propose to examin the evidence received and

in the case. tending to establish or rebut the claims of the respective
parties, except Bitling, w having de { to appeal from the decision
f the Commissioner rein, 1s yncluded  thereby [he laim ol

the ~corporate authorities” rests wholly upon an act of the Territorial

Legislature, including the S 1-2 ot this tract with other lands, ina law

providing for a municipal form of Government for the inhabitauts of the
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land described in the act. We say it rests wholly upon this legislative
act, becanse an examination of the evi lence will show conclusively, that
no part of the tract was ever in luded in any survey for «“Town Site'’ pur-
poses; that no part of the tract was ever otherwise claimed as a Town
Site; that no part of the tract has ever been occ 1r[wiu! for Town Site

purposes, and that up to the very day of the trial before the Land Office

it was generally known gnized as *Jackman’s pre-emption claim.”

We appeal with all confidence to the official record of the evidence, in

support of these assertions, kuowing that not one sentence ol 10Ny

can be found thereiu contradictory of these facts. This being true, how
the Hon. Commissioner could find, as he does by his decision, that Jackman,

upon his return, from a temporary absence *‘fo

yrovements on

his land,”" surpasses ou rehension, for no su fact appears anywhere

in the entire case.

On the contrary, the testimony is voluminous that no town improvements

ever had been made or attempted upon Jackman’s land, nor was even an
offer or effort made wpon the trial to rebut this testimony, and the rea-

son for such finding and decision must be sought outside of the case of
record, and of which we can have no knowledge

The testin f Turner, a civil en

gineer, and the person who made
all the surveys for a *“Town Site,” claimed to have been made atall, will,
upon exammivation, satisfy the Hon. Secretary that no line surveyed or
run by him was located upon an rt of S. 32, T. 139, R. RO. He testifies
that the exterior lines of his survey e th of the N. W. 1 4 of
N. W. 14 {, T. 138, R. 80; thence

carry the line to a

neea sou

south 700 feet, which would

yoint more than onc

halfa mile south of T. 139; thence

west to Missouri

tiver; thence North one

half mile, which would n

. 'T. 139, R.80, by

bring the survey to the South boundary of S. 32

several chains; thence East 1 1-2 to

miles, thus clearly show-

ingthat the highly moral association known as the “‘Lake Superior and

Puget Sound Land Company™ in whose interest thisand all the surveys were

did not conte

including Jackman’'s claim within the boun-

daries of the territory it was so zealously seekirg to guard from intrusion

by actual setilers, other thanits own paid and suborned hirelir gs.  What

ever rights the ‘“‘corporate authorities” may asscrt to any part of their

“Town Site™ by reason of a survey thereof. must

" for the survey of that
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Company™ for the survey of that Company, is the only survey ever made
for “Town Site" purposes as appears by the record. Admitting the
“survey” as claimed by the ‘‘corporate authorities,” it remains to in
quire what rights accrue to them therefrom? Certainly none not pos
sessed by their assignor, or the party making such survey, and we do not
believe that it will be s riously contended that any rights whatever, under

acquired by the

the Town Site Law or any other law, were, or could be
‘Lake Superior and Puget Sound Land Co npany’’ by reason of Turner’s
survey: for, as is disclosed by the testimony, the veryobject and purpose
of this survey was to exclude from the land embraced within its limits all
persons, except by permission of the Company, and upon payment to the
( ompany ol a sum f money, and to a quire title thereto, notin pursuance

of law, t in open and avowed violation of its plainest provision:—not as

a*Town Site,” but us *Pre-emptions” to be made and perfected under

erintendence of oue Geo. W. Sweet, who appears of record as the

agent. attorney, and convenient witness of said Company; and by and

through whom written contracts were made with the employees of said

Company to pre-empt the land so surveyed, and transfer the title so to be

acquired, to said Company or its assigns, thusd

liberately conspiring to

lefraud the Goverm

and to ymmit perjury to that end. Such is

proven to be the sole object with which Turner's suryey was made. Did the

yrporate authorities™ acquire any rights thereunder? If not, then the
s y cannot be urged in support of their 1ims, even though it had ex
tended upon Jackman's land, which is shown not to be the case

How, then, conld the Hon. Commissioner find, as he does in hisdecision,
that the S. 1-28. W. 1-4 8. 32, T'. 139, R. 80, haua “-been selected, survey
ed as a town site, and occupied as such, prior to the settlement of

pied
Jackman thereon?"" Most surely not from the evidence in the case, for
the very reverse is there explicitly proven

Thus, we think, it is demonstrated that the claim of the “corporate
authorities’ to this tract, rests wh ,,’,’!’, upon the Territorial legislation
authorizing the formatios of a local government, and it further appears

that this tract was not

rded as a part of the ““Town Site”” by the

uthorities” themselves, as late as October, 1874, for no

art

lin the application of Bowen, ther le in their behalf.

On an examination of the testimouy in the case, it will be seen that the
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only person who could be found to testify in this matter, in a manner
tending to support the “Town Site™ claim herein, was the attorney-
witness, Sweet, who is unsapported by any other witness; who is contra-
dicted by many other witnessess, among them Mr, Caufield, President of
the L. S. & P. S. Land Company, in whose employ Sweet was; who, when
volunteering his testimony in chief, would decline to answer pertinent
cross-interrogatories, claiming his privilege as attorney! We tlivk we
may properly urge upon the attention of the Hon. Secretary, the fact that

this witness Sweet, is the samne person who is shown by the evidence to

have conceived and prosecuted the conspiracy of pre-empting a portion of
the lands embraced in the application of th yrporate authorities” by
and through his employees, Samuel H. Lillic, Michael Tippie, Josepb
Pennell and others; and is the same person who accompaunied these par-

ties to the Pembina Land Office in October, 1873, and there tried to procure

the allowance of their fraudulent pre-emption claims; is same person
whose testimouy very material point given upon the trial before the

Bismarck office, was impeached by a host of creditable witnessess and sup-

When “*corporate authorities™ are forced torely upon such testimony

for success, as they do .n this case the merits of their claim should be
closely scrutinized; and we apprehe nd that something in addition will be
requiced, beside a Territorial enactment, before they can take froma

citizen his vested rights,

But the law under which the *“corporate authorities™ seek toc enter
this tract asa “Town Site i provide or contemplate that the

aked act of “*selecting” land rpose, shall exclude

it from the oper laws. Itapplies exclusively to

cupied as a town site, and cannot be construed as

upon an individual, or an association of persons, the right, by

the simple act of “selecting,™ to take out from the operation of the general

laws such portions of the public domain as shall seem profitable to select.
[t refers to, and by its language recognizes, only such public lands as
t

are, at the ume of selection, actually nccupied for town site purposes,

and not such as may have been selected by non-resideuts, or speculators,
for the site ol a ‘!utr.‘/r town or city Such has heretofore been the
intform coustruction of the law by the Courts and the [)x}u!l!lh'l.',, apa

such 1s clearly Its purpose, spirit and intent

showing
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of the Hon. ( missioner, awarding to the * c

the City of Bismarck, the S. 1-2 of Jackman's la

ought to be reversed
SECOND
By the decision of the Hon. Commissioner, Jol
ed the North 80 of Jackman’s land, to wit: The

T. 139, R. 80.

By what m ing the Hon. Commissi
lon we are una t liscover, as it does not apyg
examinatic I the evidence submitted al ti

Firs I Jack cr 1 the
substantial improv ts t ( re than
preteuds to hav wnied it

Se | I'lat kman f his D. S. up

yrporate authorities” of

nd, should, and of rigl

n W. Plummer is award

N. 1.2, S. W. 1-4, §..32,

rcame to such decis-

it in the record. A

ind made

wnins veiore imaer

the land several months

lummenr u sett
act possession of the land, and so had been continuously
priox iereto.
Fourt ['hat Plummer removed from his permanent residence on Sec.
4, T'. 138, R. 80, to this land
Fifth Chat Plu 1er's resid this land was only temporary
Sixth I'hat Plu "1 for s attempt to enter the i, and
returncd with Hy t 15 § 1 t res Cf Sectio |
Sevent | | \ yand 1 al 1provements or
tria I this 1us
I e 1ade any lal improvements on
wer had fall tice an ledge of Jackman's
1er’s to enter this land was not bona fide,
etterand spirit of the pre-emption Jaw
| ¢ | | i
Elev 1 [hat Plummer sought to procure title to this land under
empti v, for sg tive purposes only; and
W t 1 '] 1S t T 1 it 1
I'welfth I'h lummer phed wit € }‘f‘m.x'u“wu\ nents
of the law, and is t entitled to its nefits

Plummer

| | f annear i tl
himself, and aj 1
te 1ony [ other witness
recoras i I luce A LT {
By the latt it aj Ar's
large portions of t tr
cousidera ex ling $-
thes SAICS W i I
It also apy 't
lll,l 0> t siight 1
portion ol It excey sma
and that for y e s
t f 187 s
Section4 all t e, 1
trial vas I
resiiin n : ol |
I
These are stubbot \
sive against Plom v
We also urge tha
exceptional sideratl
Y 1
essenfial t ef
that it s not exist, t
rit, shou v
1S AW i 1 im I
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Are pr inent 1o all th
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the Hon. Commissioner proceeds to distribute estate of Jackman
between Plummer and the corporate authorities W. are left in doubt for agricultural purposes, fi

sr velied for 1872, to the pres

as to which of these findir

Jackman's land ion of ['welfth I'hat he has ¢

his summary disposition

the Hon. Secretary to the evidence in the case, 1 earncstly t it
by that evidence the foll vine fucts ace fully and clearly established, viz ) ot
First That Jackman entered and made setlement in person upon the hi
theu unsurveyed S. W. [-4 S. 32 . 139, R. 80, on the 28th day of May, )
1\“‘2 i 1‘{ ¥ icnt 1ave ever |
Second ['hat Jackmana ime plainly marked and indicat 1 th Fifteenth. That he du
said tract, by measuring, staking out and plougiungz ar ind the sam L prescribed by law, sa
[hird ['hat ) v dw 12 15¢ upon s said wim, and culti Sixt t ['hat Jack
vated a portion th f in sum r ol unde 1 vws of the Unit
Fourtl I'hat rs laim, or pretended claim, then existed Sev he
said land plied ol
Fifth and; and,
et b, ['hat no |

Sixth
cultivated will bear us out 1u the ass
[hat upon his departure in August, he left all his personal to 1 t or disprove
S¢ roitt clothing and farming utensils in his h why should the Ho
and, and in \Tg his employee, with instructions to care y ved s labo
ana 1 1e improvements his return i stri ) rit ) Lh
} t + 1 1 Y
['hat e im i dej ire, it was his intention to re I LWal ) strangers
v weeks vhich he tempted wnd was prevente vide 1 15e, (
es youa 15 ntro uryg ! .}\ Kia ] 4
I'hat after severa wrnest, bat futile efforts, he succeeded 1o \ppears r, that ther
his home on his land in May. 1873 for there is not a particl
[hat ug his r i be found the public survey had been Sweet, with his maoiles
that the lines of such survey. included within the S. W. [-4 S, ( { testimony add not
R. 80, the tract upon which he had settled and made his im- several disinterested a
provements, except tha his dwelling use was a few feet outside cf the t \ 1t ime si
western boundary of the public survey of his land Ve iy tow 1
Tenth ['hat thereupon h nm v removed his dwelling hous 1 s R0
reross the line, and upon said land as so surveyed, and enlarged and im- We d icel tl
proved the same wnd has itinuously o it as his home and s el y re

place




e estate of Jackm

iaim,

1st, upon urgent and

Iy resided upon aud

1ade his 1m

v feet outside cf the

9

1872, to the present time.
['wellth ['hat he has expended several thousand dollars in such cul
tivation and improvement of this land,

Chirteenth. ‘hat no other rgricultural improvements have ever been

nade on any portion of this land.

teenth r

no **town site survey, or other ‘*‘town site

rovements, have ever been made upon any portion of this land

['hat h tuly filed his D. S. upon this laod, within tue

. Pembina series

ne prescribed by law, said D. S. being No. 1

JacKman is, in all respects, a qualitied

Seventeenth, That he has acted boua fide, and in all respects com
plied wi uts ol the pre-emption law, 1u relation to this
aud; and

Bighteenth, That uo legal or equituble adverse clzim exists thereto

['hes ts, and each of them, are undenial ly proven, and the record
will bear us out in the assertion, that no attempt was made upon the tria

1 it or disprove them, and we appeal to it in all confidence

I'h iy should the Hon. Commissioner take from Jackmau his prog

Ly iproved Dy 1o L means, and tned aud o ipied by him
1 stri ulorinty to the requirements ol law, aud by a stroke of t
I LWa L to strange Surely not for any reason to be found in
vide tu the case, or in the law applicable thereto t be
irged that Jackman abandoned his claim to the laud, for the cc fully

I notr that ther had been “‘town lunprove nents'" on the land,
for the Is not a particle of testimony to that effect Kven the witness
S Wt \ nantlest nalice, and readv willingness to supply Ul re
quired testimouny, had not the hardihood to claim anything of the kind

ind several disinterested and respectable witnessess, who intimately koew

t L all t time since May, 1872, positively that there
¢ 1 tow iprovewments upou il, or near to 1t thao Se i
I'. 138 80
W { yuceive t It will be serioul urged here, that Jackman
g na | byt Ierritorial legislature for some civil office, disqua

whether he did or did )t perfor




duties of such offi

office. is wholly i iterial to the issues and 't siishahaseikan
affect his rights in this cas But the Ho Commissioner savs, **he sputacs] kit . o
(Jackman) assisted as a citizen in d veloping the tow: peslligmiih ‘

Aduwiit it, what then? Was it a crime, the for is to de impr ent of this la
prive him of vest rights, a gitimately juired 2 Did he SO Proven, uor was
abandon his home ) this lan ease to cultivate and improve e. by i ot
it ? Did he do any act ins which indicates | R 1eir gencral good rejy
want ¢ d faith i [ watter of r \ptio iim ? The le Fo.cite hex t
reC0 wswers these g ies in t oatiy ind st recely 1§ CO . AeE wing
clusiv Had 1 en e fact w wve appeared inevidence fi |
and so established nfid and appeal

Che pre-empti ws, in their s t and intent, ar sig f t T hat vt )
F t aud prote ion of b ide settlers 1 pu W 2 here
tl e 1o establish themselves in a { I Such set rueces ki ' r. and
sarily ¢ inces the v L adjacer Lra m €s Lhe develog selt m is ho
ment of u abited S, L Is deservedly ¢ ) il I tion re can be (

the epjoyment I his property at 1ghts s red, which S lowed th

law allords Such settier \VIng nnsell wi rights ) 1
whizh the law bestows, is ¢ 1 ill justly I [ ke f e ci
Ve r persons otr I ious, v | ght t ter A s ZOTS, W I

1a ind wh Is cultivati 1l ve- 1 < L the f
AR, B £ pPre-emptor s < = RSV 2 i€
t t § 1d e first bona-f ( I [ ive tow
giy t I his inte vt SAMe Wi sty
proper Land Office proper tim a \ ¢ has
ing house upon t 1 s0 c¢laims C States Court ( ssi
lling hous s his hom that sl )t nine why that fact is
ind s latmea; and it he should fier why his g perty, acq
( itions preg [ ( t r with L scated 1 ssed t
1¢ prescribe y law When thes Lm_*.:i ever likely tc {
l t s enlitled to enter land o Jackma
! ndat proves t t ali t uirements 1pa 1\W was a '
of the law were y lied w y Jack 1 1 vhat t A o it
or for w rea the H ( s ! the exercise of \ S
A LWS (
right which the clearly g s b W ) ol 1y, is bey i

uprehension




of the several witnessess who

{ upon the trial, and testified unquelifiedly to the time, nature,

upon, and inhabitancy and

improy ent of this issuchas to remove bevond suspicion any fact
PURILIES I SO prove )r was any at to impair the weight of their evi-
¢ 1 Y
itivate and im Ve . . " N 3
1 ( V unpeaching ti or siiowilag anything \iv,-ru;:;h ry to
Icates ad fait roa t r ey
l i = B + rej 1
) Aim e whol P . ¢ 1 . )
Lo cite here at length, the testimony of these witnessess,® we deem
I ived as :
1110¢ ssary, K ving, as we do, that the Hon. Secretary will ascertain
C A ear imevide ,
bY I I ts as y ther pear; hence, we speak with all
( Al ppea 1 mfirmation of our assertions
Ar sig 11 t ¢ . 1 }
€ 1 welg f evider sustains usin all we have
1 S, W g ; -
b 1 1 s ssfully ¢ 1; that the law permits
S settler es- - o 2 ;
t t wnd so perfect title to the land upon which he has
3 e a8 ) sett e li wnd expended his lal and money at its invita
to that lull t I I loubt; that justice and equity demand that he should
J JUit
s so acquired, which s Ulow the exercis [ his legal rights, we earnestly iosist [t
I with the rights would injust and inequitable exercise of power, to arbitiarily
receiv pref € ke f t t the fruit of and labor, and confer it
tt ter e la S gers, whet reason could t found therefor, except that he
limprove- ha % re the f tions of a civil office, imposed upon him without
is s tatio r that a legislative boay, without his knowle : Or con-
emptor shoul € nt, saw to i 1s sidence within the territorial area of a pros
A € 0ceuy . i \
vt Sl Wi i yuld i irged that Jackian cannot enter this
e proper tim nd LS 1 Id the office and performed the duties of United
e S0 vims: that b States ( rt ( ssioner!? And we are at somewhat ol loss to deter
that he should not i vhv that fact is S 1wed by the Hon. Commisioner as a reason
1 es ild Ter why his propuerty, acq i under the pre-emption law skoud nct be con-
{; rowith payme fiscate ] { Plu r, who, it does not appear, has been or is
Vhen these things I ver likely t , disqualified by holding any civil office
€ r the land i wi's home within a tract of land, over which muni-
it require 's ina N 18 au N 1 f 1s | ing ti 11 ce 1 a
vhat theory, . A im of 1 r Lhe
hi the exercis fa - T 1 S baw & with the same rcasouing and propriety
i say, is beyoud r ver iz v pat pated in the ad yvinistration of the local Jaw gov

mber, would be barred from the




emption whatever

privilege of claiming or asserting any ri

in which it is necssary to deter-

We do not consider the case at bar,

mine who of the parties has the better or paramount right to enter the

land sought, bat rather one, wherein the whole and entire right, is shown

by the evidence, to

law, and complied

tion; he secks wvo vi

loubtful, i wes the daty of t proper

ine and construe it. and this daty is d wrged
when the intent of the statute is as and fo it nfer or pr
hibit the exercise of the right ) —but here s ite is plain and
unamolguous  the lacts proven bLring the a p wt Ly 1
provisions, and there is neither room or occas r inferenc i} )
structy

[he proper structi und application of the law, governing a

state ol facts Is tha wil 1 nost harmon vith it mtent, ia
best promotes justi and the interests of soclety, and in t 15¢, 10 give
Jackman's property to the *corporare authorities™ or Plummer, would be
without precedent, and agaiust that public policy, which 1 law is made
to subserve; an 1njustice to claiman L ion ol his right, h ly
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claiming the other
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Jackman to enter this land. His dutie

the pr nption law; he is shown to | he is her
| claiming the other
We invite the closest scr 1y of t record, as to every fact we have

I here asserted as being proved thereby, and respectfully submit that the
evidence and the weight of evidence so appearing, fully sustains us If
1 f 1} \ 1 sS1S
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