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Much more that I could speci(y, is clearly inconsistent with the facts 
us proved on this hearing, hut 1 have set forth sufficient to show, that 
like, and even greater inconsistencies afflict his own affidavit, than he 
can charge upon ours. 

But I have more than this to say of Mr. J ackman's affidavit of March 
19th. 

It manifestly was written by no third party. It speaks in the first 
person all through. From an inspection of it, I can readily believe 
Jackman's story that he had unce been a journalist. 

His utter scorn at the bare' intimation that he could possibly be a 
fraud, is depicted with a cheek that deserts none of his craft, even in the 
most trying situations. 

But will Mr. Jackman's sensitive soul pardon me the offense of asking 
him what has become of "Ex. B," referred to in his said affidavit, us 
follows 1 . 

"D. M. Clough is merely the attorney acting for J. J. Hill, D. M. 
Robbins and Peter Mantor,(Receiver of the Bismarck Land Office,) who 
have entered into a conspir~cy, as I verily and truly belie~e, to rob me 
of my home, the accompamjtn9 letter mw"ked Ex. "B," shows such to be 
the case, if other proof were wanting." 

Now this p~etended letter, (" J£x. B,") has also berm purloined /rmn 
the files of the Department at VVashin.r;ton, and when we asked for a 
copy of ~the original " could nowhere be found, or its loss accounted 
for. 

Jackman has given his veritable belief, and now I will give mine. 

1 verily believe that the letter referred to was a forgery, manufactured 
by Jaci' man for the oceasion, and which he dared not leave upon the 
files for our inspection, after it had served his purpose. 

I have the most positive assurances from all the parties implicated in 
Jackman's charge, that no such letter was ever written. 

- The charge ot conspiracy is false in every particular, as its author is 
false. 

If such a genuine letter had existed, it would have been worth more 
to Jackman, as evidence upon this hearing, than all he has introduced. 
It would have simply concluded the case agaillst us. 

He knows this well, and so does his counsel; Rnd while I would ex­
-onerate Mr. Rice from any complicity in such miserable chicanery and 
fi'aud, I say that Jackman is abundantly capable of it, as his shameful 
conduct on this hearing discloses. -

One word more in respect to these affidavits and exhibits filed by J. 
at Washington, in opposition to my mot.ion for this hearing. 

From the tenor of t.he order of the Hon. Secretary of the Interior, ap­
pointing this hearing, we had supposed that all the affidavits, etc., 
J ackman's as well as ours, would have been transmitted to the land ot'­
fice at Bismarck, and I expected to find them there for use and reference 
upon this hearing, but for some reason, only the moving affidavits uf Hill 
and Robbins were sent, and we were obliged to call for certified copies 
'Of Jackman's from WashingtoJl, with the success herein before indicated, 
and even such partial copies as we cou)d get came too late for introduc­
tion as evidence upon this hearing. 
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VI. 

I would gladly haye spared my opponent Mr. Rice, the mortification 
of such an l!xhibition of depravity on the part of his nominal client 
Jackman, upon this hearing, as appears in the testimony at p. 119. ' 

The circumstances were briefly these: 
I had introduced In evidence, as ,Part of Mr. Hill's deposition, two, of 

Jackman's lettt::rs, Ex. "A," p. 122, alid Ex. 6, p. 109. 
These letters as we have seen, tell heavily against Jackman. After 

they had been introduced in evidence, and Hill had left the stand and 
room, Jackman asked permission of me to copy them. I gave it unhes-

. itatingly, and placed the letters in. his hands, his attorney beiI).O' present. 
A short time after and while the letters were being copied, I wOas called 
temporarily from the office. and left the letters there in Jackman's 
possession, trust/ing implicitly to his honor. In a short time his coun­
sel, Mr. Rice, also left the ofliceJor a few moments, and when thus alone 
Jackman altered the letters, as disclosed on p. 119. On my return i 
immediately discovered what Jackman had done, and called the attention 
of his attorney to it. 

lt is true that Jackman afterw.ards humbly confesses the crime under 
oath, but even this confession is tainted with its author's irresistible 
propensity to prevaricate. . 

He changed Exhibit 6 as he altered the other letter, and he knows he 
did, and moreover, I say that this confession W')ts only wrung lrom him 
after he ascertained that I had ta~en the precaution to hHve true and 
carefully compared copies of the letters made, before they were intro­
duced in evidence, and was prepared to prove his offense beyond the 
shadow of a doubt. 

The honor and integrity of.his counsel, Mr. Rice, is to be thanked 
for this confession, and not any genuine repentance on the part of Jack­
man. 

I cannot refrain from expressing here the high esteem in which I 
hold my opponent, Mr. Rice, his gentlem:mly qualities and fine sense of 
personal and professional honor exhibited all through the trial of this' 
case, shine aU tbe more cOll~picuously in contrast with the low cun­
ning, and utter disregard f()r truth and decency, displayed by his client, 
Jackman. 

I have no dou bt that it was a consolation for the counsel to reflect 
that his connection with this fellow Jackman was at most a tpmporary 
alJd nominal one, and that his real client, Bodwell, was another sort of 
man. 

In respect to this conduct of Jackman's, the quest jon for you gentle­
~en, and for the honorable commissioner to consider . and determine, 
1S:-

What is the unsupported testImony of a man capable of such dishon­
esty worth, when given in the direction of his own self interest~ 

I say that it is absolutely worthless; . that the universal experience of 
mankind, "nd your own observation through life, must have taught 
you, as it has every observing man, that anyone wh 0 could be guilty of 
such dastardly meanness and perfidy as Jackman has' exhibited in this 
case, would unhesitatingly swear to a lie, if necessary to save imperiled 
interests. 



. And yet, you are asked by ~ounsel, against the great prepo~derance 
of testimony and against the circumstances and probabilities ot the 
case, to decide it in favor of J ackman~ upon the faith alonf. of his own 
uncorroborated, improbable and flatly contradicted testimony. . 

I say that he has shown himself to be a rascal, that his story is an 
absurdity, and his case a fraud, and I believe it :should and will be dis · 
posed of accordingly. . 

I surmise t.hat an attempt will of course be made to enlist sympathy 
for this man. It would be such a hardship, they will say, for him to 
lose his improvements, etc. I answer that the ways of the transgressor 
are always hard, and it is a part of the Almighty's economy that they 
should be so, here at least if not hereafter. 

Besides I am not at all certain; if the laws of Dakota provide for it, as 
they do in Minnesota, that Jackman could not remove bis improve· 
ments, if beaten in this contl!st ; see act June 1st, 1874, 18 U. S. Stat. 
p.50. 

Moreover, these improvements were made, not in the ordinary course 
of pre-emption and in good faith, but as the exigencies of his pre emp­
tion contests dictated. This is shown by the time and manner of their 
com rnencemen t and progress. 

In a decision found ·in 2nd Lester p. 298, the Hon. Secretary Interiol" 
says: 

" I have no such judicial function or authority as would justify me in 
. refusing to execute the law, or to execute it in a sense not authorized 
by its terms, becallS8 I may think it in conflict with the fundamental 
principles of equity and justice." 

Yet this I is precisely what is asked by Jackman in this case. 'rhe 
evidence shows that not a single bona fide step was taken by him before 
his claim came in contest. . 

He had not only failed to comply with the provisions of the pre­
emption law, but had frequently transgressed its plain requirements, 
and by any authorized or proper construction or execution of said law, 
he acquired no right whatever ullder it, to the land 

But after his falsehood and his fraud had been brought home to his 
door, he then commenced with COlli mendable energy to improve and 
cultivate his claim, and has continued in that course ever since. 

N ow because, under these circumstances, he exhibits at thi~ hearing 
proof of somewhat extensive and valuable improvements on the land, 
counsel contends that it would be inequitable, and a great hardship to 
deprive him of all he has done, and entail upon him so heavy a loss. 

I answer, that the law provides for no such case as this, and is sus." 
ceptihle of no such construction as is demanded. 

Counsel is asking the R. and R. and commissioner, to interpolate new 
provisions into the law and not to illterpret and execute it, as made by 
Congress. ' 

You are asked to say that when Congress declared, that anything 
done by the pre-emptor, inconsistent with his oath that the daim was 
taken and held for his own exclusive benefit, etc., should deprive him 
of all right to or interest in the land, it did not mean that, but it meant 

, . 
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~q say, that if the pre-emption claimant, when accused of or detected in 
fraud, would thereafter proceed to make valuable and permanent im­
provements on the land and to continuously reside upon it, his claim 
should not be rejected. 

I say there is no power to so widely depart from the plain ~rovisions 
of the statute; the language of the pre"emption law is unambiguous, 
and its intent is plain. In such case, no rOOlll is left for construction, 
all that remains is to give it effect, whatever may be t.he opinion of its 
wisdom or policy, or however great the alleged hardship in individu"al 
eases. 

See Edneck's case, 5 Rep, 445. 
J Term Rep ~ , 51. 
Fisher vs. Blight, 2 Black .• 389. 

But I believe if the law were ever so pliable, no just judge would bend 
it in favor of Jackman, as he has exhibited himself. r- can conceive of' 
this case, under circumstances which would invite sympathy for Jack­
man, but as the matter stands (wery such sentiment is repelled, and only 
abhorrence and disgust remain. 

He has deliberately placed himself without the pale of sympathy as 
welJ as credence, and it is only another illustration of his cool effront­
ery to ask it here. 

He has abused the bounty of every benefactor who has aided him 
and betrayed the confidence of every friend who has trusted him. 

To sum up his connection with this case; hp. has been from t,he start 
a uniform and consist'ent fraud. In his personal and business relations" 
with his associates, in his affidavit of March 19th; already referred to, 
and all through the trial of this 11earing, his brazen impudence, low 
cunning, meanness, dishonesty and shame, shine and stink, and stink 
and shine, like Randolph's rotten mackerel by moonlight. 

VII. 

There remain only a few legal propositions to consider: 

F'irst.-U mar be claimed, that admitting the story of Hill and Rob­
bins to be true, there was no such transfer of interest as would inval­
idate Jackman's claim i that there being no writings the alleged agree-
ment was obnoxious t6 the statute of frauds. ' 

I answer; that any cOlttract or agreement, whether in writing or not, 
by which a third party is to have any interest in the "land, is equally 
void. Its being in writing does not make it any the more, nor any the 
less void. 

This is a verbal agreement with Hill and Robbins, it is trne, but it 
was followed by ~mch part-performance, that if not void otherwise, 
it could probably have been specifically enforced, but whether it could 
or not, it was equally against the law. 

The theory of the pre-emption Jaw, manifestly ia, that any act on the 
part of the pre-emptioner which would interfere with his truthfully tak-
ing the required oath shall invalidate his claim. ". 

/ 
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In a decision of the Commissioner, 2d Lester . p. 396, it is held: . _ 
"That any transactions which would render ·'a~ . cl~iman t . under t,he 

·pre-emption law unable to take the oath prescribed in t.he thirteenth, 
section of that act, would necessarily defeat his application to enter." . 

Fourth opinion Attorney General, p. 558 . 
. • See section 2262, U. S. Statutes, p. 417. 

In decision No. 369, Copp's Land Laws, p. 312, it is held: that a con­
tract for the sale of growing trees, which the purchaser was to cut arid 
remove as soon as the vendor obtained a patent, is such a contract as is 
inhibited by the act. 

See also No. 370, Copps, p. 31.2. 
Killers vs. Eastley,2 Abb. C. C., p; 554. . . 
1 Dillon, 281. Case of W. O. Grewell, No. 647, Copp. p. 814. 
No. 436, (Secretary Interior) 1 Lester, p. 390. 

Second.-As to the mala fides of Jackman in first settling upon andaf, 
terwards attempting to secure the claim for speculatine purposes. 

See Harkins and wife vs. Underhi1l 1 Black. 316. 
Myers vs. Croft 13 wall, 295. 
In No. 441, 1 Lester p. 393, the preemptor Jacobs had, previous to 

his preemption claim in dispute been a member of a "claim club." 
The Hon. Secretary Interior says: 
"This complicity of said Jacobs with others, engaged in an unauthor­

ized appropriation of, and speculation in the public lands, and his acts as 
a member of ~uch organization; render it proper that the strictest rules 
of the law should be applied in adjudicating his alleged rights. *" *" *" 
Stronger proof of the honest intent of said claimant must be produced, 
than would be required in ordinary cases." 

To the same affect see: 
No. 445, 1 Lester p. 396. 
No. 446, 1 Lester p. 397. 
No. 450, 1 Lestt>r p. 399. 

Third.-It may be claimed by counsel that this being a "Suspended 
Entry" all the equities of the case must be taken into consideration. 

But I claim that this is not a "Suspended Entry" in the sense of that 
term, as used in the statutes and rules of the general Jand office. 

"Suspended Entries" under the act of June 26th, 1856, apply only to 
cases where, through ignorance, accident or mistake, some minor pro­
vision of the law has not been complied with. 

I claim that at the time of granting this hearing, the opinions and 
decisions sustaining Jackman's entry, had not passed into a final act, 
that is, no complete right had been vested under them. 

They remained at the commencement of this hearing, things in fieri, 
and so did th:~ question of Jackman's right to the land. 

His rights therefore are to be tested according to the provisions of the 
preemption law, as it reads, and not otherwise. 

The law provides in plain and explicit terms, that the land shall not 
be settled upon or improved by the claimant with a view to ~ell the 
same on speculation, but in good faith to appropriate it to his own ex­
clusive use; That the claimallt, after so taking the land shall not 
abandon it, but sha.ll continuously res~e upon and improve it, and-last­
ly; that no contract or agreement s ,;;all b0 directly or indirectly made 
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by the preemptor, ' before reCeIvmg title from the Goverment, by 
which the title so to be recieved, shall inure in whole or in part to the 
benefit of any person except himself. 

Mr. Jackman, in this case having infringed each and every of the 
above requirements of the law, the entry should be cancelled and his 
preemption claim disallowed, and the land should be awarded to tho;e 
who show a valid claim to it. 

Respectfully submitted, 
CRAB. D. KERR, 

. Counsel for~omestead climantS 
Note.-The errors in printing the testimony and thi . , a oted and cor~ 

rected on the margin of same respectively, where they 0 m. 
Counsel for Jackman states that the testimony on p. 9, as to Corryis business re~ 

lations, was stricken out at Bismarck upon his motion; I regret that this was not 
brought to my attention before the printing, and I ask that it may be considered as 
out of the case. 

C. D. KERR. 

\'~==~=~~::L:~ ___ ~------
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