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BRANDEIS ON

On February 6, The Hew York Times featured
a 8tory by Ruasell B. Porter under the headline "Many
Industries Moving Into Friendly Connecti: that a large
number of corpprations were leaving
that state's "high costas, especially
moving into Connecticut, a maze "friendlier"
0 compete with its wealthier neighbtoring state,

We do not have to read much further in
ne story to discover that the attraction in Connecticut
is "old-fashioned Yankee thrift and individual initiativen
put into practise by the "lack of a personal

sales tax or income taz",

with his Chamber of
exodus of New York
convineced tha

income tax,

tion at the same
utilities and monopolist
vividly to mind a problem that has been hampering our
economy since the tur the century.--- How to deal with
corporations growing so
entities that created

uig D, Brandeis, both

days and after he became a member of the

devoted a great deal,of thought to




we begin to study any of the proposed solutions being

1

introduced at this time, it might be valuable to investi-
gzate the findings once again of that great ploneer in
corporate reform.

“"Bignesa" to Mr. Brandeis was the root
of all economic evil for it was contrary to the good of

1

gociety at large. That bigness, however, could never be &

eliminated through mere "trust-busting" or "head-hunting®,
he insisted, for no illness c8nX ever be cured un

cause or roots of the malady are under

What is necessary, therefore, is to first see

is any necessity for the existence of monopolies and big-

ness; and this Mr. Brandeis proceeds to do.

It is false, we are told, to speak of

any monopoly as & "natural monopoly" for the are none in

indus try. The 06il Trust, for examp did not acquire
its control because it was "natural® but through ruthless
sonduct and flagrant violations of the law. And were 1%
not for criminal rebating the Stanaard 0il would not have
acquired the vast wealth and power which enabled
deatroy its smaller competitors by price cutting
similar metnods.

Similarly, a xzmxx monopoly like
Trust cannot be called "natural" when it resulted
through the purchase of the Carnegie Company for at least
$250,000,000 more than its value, thus bribing Carnegie
to retire from the field in which he was

The attempt to remove illegal trusts,

therefore, is not an attempt to interfere wi h the "natural"”




law of busines
Sconomy.
Brand
im3 of those who favor

0.lies. That mere size does not bring succes
continues, is illustrated by looking at a
First, most of the trusts which did not secure monopolies
have failed to show marked success as

L8

independenta. Those used as examples a Newspaper

Trust, the Woolen Trust, and the Sole Leather Trust.

Secondly, most of those trusts which have
shown marked success secured monopolistic positions either
by controlling the whole business themselve: in combi-

nation with others. And their

mainly
through their

uﬁ,’ﬂ":‘ - _"'9

the Standard 0il Trust, the Tobacco Trust,
Thirdly, most of the trusts which were not

monopolies but controlled only throux ements with

competitors were unable to hold their own share of

market againat

the Sugar Trust,

trusts have found it the size of their
own units for production and distribution. This was true
of the Tobacco Trust, Standard 0il Trust, and Steel Trust.
Ano ther argument usually used to favor
monopolies and trusts is that they foster efficiency. Let

us look at the faets., In the Carneg

e 4 =

ie Company, the Steel

Irust inherited the beat and most efficient organization




in the world. Yet only ten years later our country was

about five years begind Germany in iron and steel metallurgy.

As the Engineering News, the trade periodical, observed:
believe the nmain cause is t wh gale consolidation
which has taken place... A huge organization is too clumsy
Yith the

certain of profits by following

trusts do not want

inc
tive system clearly mea

Observing

summarizes that

coursge of

is podsible to preserve

o

competition where it exists and restore it where it has een




been supressed, by taking stock of our laws and law enfor=-

cing agencies and start from the bottom to root out those

~ = m &
Company. The Sup-

L

reme Court had previously declared the Tobacco Trust an

illegal combination, applying the Sherman Anti-Trust Law,

The Supreme Court further

to be considered illegal until it submitted a plan to the

Circuit Court which would
reatore conditions essential to faxr competitden. The

American mobacco Company then drew up & plan dividing the
corrvoration into three parts owned by the same persons ,

same proportions, and controlled by the same irdi-

[
r

*
ct
e
e
{1]

inally responsible for the violation

Court without going into

much detall to see whether the plan was in accordance witk

ol 4 12 = - il = - = = ' T

the principles of "fair conpetition®™ accepted it. To Mr.
Brandeis, that was a flagrant violation of the Supreme Court

wvegtigation by

decision and nullified 5 years of intense i

[~

the Bureau of Corporations. In view of the facts, Brandeis
interpreted the Circuit Court decision to mean invoking

the Conatitution to protectrx,not only vested rights, but
vested wrongs. And he saw a new implied Constitutional pro-
hibvition "What man has illegally joined together, let no

court rut asunder",




For tuna tely, Mr.

Rrandeis!

and social philosophies were not forgotten

becoming a member of

fight against "bigness" and monopolie

regulated compet

and typify the problems we

in the busin

e8¢

He

~
and

itive system. The two

2 - | SR g
t1Cex BLrandeils

Comrissgion; providing

and distribution of
corporation already 1]
roint, comnunity or place
public needs the
egtablished as

viding for the
ano ther ice pdan
and
with

"

liberty without due process

A

writing for the

the viecinity

after being stopped brou

mar

ufacture,

pro-

Liebmann

opened

without getting a lic

sht suit charging Oklahoma

Amendmen t

law., Mr. Justice Sutherland,

the law invalid on the ground




that it was an =rbitrary attempt to restrict a business
essentially private in character.

Mr. 3tice B lels, however, was of the
opinion that the law ws alid exercise of the state's
police power. Any business sued, whether originally
private in character or not, ray under changing circumstan

become a matter of public concern. In this

existing in the affected community convinced

-

legialature that the ice business was a

concernxxIRXIRIzxpaxBxxpanditigxnxExixxixx and subjewt to

some regulation on its
made it adviseable

s
ompetition hence

WAS IT WNoT
ation’ for +H-w=s for

/
e is room to
ition as well as unbridled moropolies is one of
major contributing causes for the widespread
The State of Oklahoma s0 believed and decided o sonrethin
started an experiment, therefore, anc
the lines of the law in
took was legal and within its
maintained, should
experiment to continue and

to the problem. "If we would guide by the

of reason, we mu our minds be bold",

!
=




~

The case of Liggett Company vs. Lee

with the Florida Anti-Chain Store Laws. The State of

"

rida imposed license fees on all stores, but stores

ted in more than one county, commonly considered

gtores, were charged with heavier fees than privately owned

eing
the najority
the Court could find no r¢
a classification as the law made.
Mr. Justice Brandei ir & dissenting
question om & different angle.
stxuExuxE statute attempted XVERNR—

protect the individually, independently owned

2

of chain stores by

financtal handicaps which mizht
withdrawal from the sta
clagsification is

maintained

rlaintiffs involved ¢

they ®ere corporations
ever non=discriminatory
impoge. I 1en entered
ment and atus of corporations.

It is wrong to believe
orations are prevalent today, the citizenx has an inherent
rrivilege to do business in corporate form and that the
evils which accompany the unrestricted use of the corpo-
rate mechanism are inescapable, for our history shows a




different view prevailing.

and unti

cenerally limited

N

50 years. In addition, all or

the directors were required to be residents of

porating state. Severe limitaticons were

amount of indebtednes 1d the power to hold steck in

other corporations was prohibited, thus making the holding
coxpany impossible.

The breakdown of the corporate limitations
began when the smaller states, eager for the revenue deri-
ved from the presence of corporations, removed the safeguar

from their lawbooks. Other states were forced to follow

L8




corporations. New York, for example,
: al _
keeping up with New Jersey =usime the
for the latter state seemed to attract more corporations .
From 1880 to 1901, therefore, New York revised its corpo-

ration lawe four times, each revision dropping further

restrictions.

It was only logical, therefore

2
corporations grew and became dangerously big unti

eventually dominated the 8, themselves,

business corporation of last century, ,owned

group of individual nanaged by their owners,

1

is being supplanted
tens or hundreds of
thousands of employees ne provert; of tens or hundreds

O

f thousands of investo are subjected, through the corpo-

te mechanism the contr 161 ew men", In

(=8

powxe of corporations has become 80 great that it is

too far fetched to conma i1 ts effe 3 the feudal

:tin-

ge completely, but instezd it

individual retailer

for existence by inmposing
rations.

compensation




state business in a corporate form. As that privilege, wi

it may grant or wit

compensation as it

T+t er "
4e WSILLULO
2

e

gotten away with murdexr"

10 something about it.

that its activities and vowers

of Federal Incorporation may be the answer.

Meyer Kaye (pseudonym)
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