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THE PROSPECTS FOR A MODEL OR UNIFORM CIVIL RIGHTS ACT

by Norman Dorsen

I, Introduction and Summary

At the 1963 annual meeting of the National Conference of
Commissioners on Uniform State Laws, a Special Committee on Civil
Rights Leglslation was formed with authority "to study the exist-
ing laws in the field of civil rights legislation to see whether
there are any areas which should be made the subject of uniform
or model acts." Acting pursuant to this mandate, Professor
Robert Braucher, Chairman of the Special Committee, agd Profes~-
gsor Allison Dunham, Executive Director of the Conference, retained
me to prepare a monograph of advice for the Committee and the
Conference, They said that the report

Should be based on a survey of existing

legislation and literature, consultation

with such informed persons as the Reporter

chooses, collation and evaluation of the

Statutes in the light of the federal bill

as it emerges, with particular attention

to remedial alternatives, consideration of

the various attitudes found in a national

constituency, and the available procedures

for utilizing expert advisers and obtaining

the reactions of organized groups.
Professors Braucher and Dunham also said that the report should
be largely an individual project that would focus on overall
problems rather than drafting details, and that it would not in-
volve extended factual research,

The paper that follows represents my attempt to fulfill the
aims of the Special Committee, The method has been to collate
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and analyze existing state anti-discrimination lawsj; to study pro-
fessional commentary on these statutes, including selected reports
of state commissions on human rights; and to consult informally
with experts in the field, Basically, however, the product reflects
my own views on the many problems involved in deciding whether to
draft model or uniform legislation,

My conclusion is that a model act, prepared after a compre-
hensive study of existing state statutes, would make a substantial
contribution to the clarification, technical efficiency, and uni-
formity of civil rights law, Although this conclusion is more
easily justified with respect to remedial provisions, in my opinion
it 1s likewise valid for substantive law. On the other hand, I
have concluded that prospects for a useful uniform act are dim,

The model act that is proposed should include:

(1) Provisions concerning the powers and procedures of human
rights commissions, which, as will be seen, represent by far the
principal instrument of enforeing civil rights legislature in the
states,

(2) Other remedial provisions, supplemental to the adminis-
trative process of the commissions, including penal and private
damage sections,

(3) Substantive provisions for employment, public accommo-
dations, housing, hospitals, private schools, and de facto segre-
gation in publie schools. It should not include provisions re-
lating to voting.

(L) Miscellaneous provisions, such as a preamble, legislative
findings, and clauses relating to severability, llberal construc-

tion, and authorization for municipal ordinances,
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Since preparing this paper, the Harvard Student Legislative
Research Bureau has sent me a copy of a model civil rights act
they prepared in November 1963 at the request of the Governor of
Michigan, I have examined this model act and have found nothing
in it which leads me to alter my analysis or conclusions,

Section II of this paper contains a brief description of the
history and current status of state laws against discrimination,
Section III summarizes the key provisions of the Civil Rights Act
of 196l., Section IV presents an analysis leading to the conclu-
sion that it would be desirable to draft a model act. Section V
contains reasons for doubting the wisdom of preparing a uniform
act, Section VI discusses the scope of the proposed model act.
And Section VII surveys the means by which a model act could be

drafted for timely presentation to the state leglslatures.
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II. A Brief Survey of State Laws Against Discrimination

At least 3l states have statutes forbidding private discrimi-
nation in employment, public accommodations or housing, and scores
of municipalities have enacted ordinances along the same line,
Many of these laws are enforced by administrative agencles, usual-
1y called "commissions," whose structure, power and procedures
were orginally patterned after the National Labor Relations Board.
The number of laws has grown at a steady pace during the past
decade,

Prior to 1883, there was little state civil rights legisla-
tion on the books, Massachusetts, New York and Kansas prohibited
discrimination in public accommodations with statutes having
criminal penalties. In 1883, the United States Supreme Court pro-
vided impetus for intensified action by the states when, in the

Civil Rights Cases,l it held that the federal government lacked

power under the Fourteenth Amendment to bar discrimination by
individuals not acting pursuant to some form of state authority.
The ruling involved a series of seven cases in which Negroes, re-
lying on the Civil Rights Act of 1875, sought to vindicate a right
to the "full and equal enjoyment of the accommodations, advantages,
facilities and privileges of inns, public conveyances on land or
water, theaters, and other places of public amusement.," The re-
sponse was immediate, From 1884 to 1900, eighteen states legis-
lated on the model of the Act of 1875 by prohibiting diserimination
c;} for reasons of race or color in places of public accommodation

within their jurisdiction. Those violating the law were made sub-
Ly
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ject to the criminal sanction of fine or imprisonment or made
civilly liable in damages to the party aggrieved, In some states
both remedles were available, but an election of one barred the
other.

The next important step occurred in employment. The federal
Committee on Fair Employment Practice, which was established by
President Roosevelt in 1941 and whose existence was terminated
at the end of World War II, suggested the availabllity of a new
remedy, In 1945, the New York State Commission Against Discrimi-
nation (now the Commission on Human Rights) was created to enforce
the state!s policy against discrimination in employment. In the
years since, 21 other states and numerous citles have authorized
similar commissions., New Jersey in 1949 became the first state to
employ the new form outside the field of employment by extending
the jurisdiction of its agency to handle charges of discrimination
in public accommodations. As will be explored more fully below,
commissions now vary considerably in their statutory responsibil-
ities. Many have power to act not only with respect to discrimi-
nation in employment and public accommodations, but also with
regard to housing, education and hospitals. All combat discrimi-
nation on account of race, color, creed and national origin, and
in some instances are authorized to deal with blas based on age
and sex.

A eritical fact is the headway made by commission enforcement
at the expense of criminal and private remedies, These judicial
remedies have been almost universally rejected as effective means
of implementing state policies against discrimination, for reasons

that have been summarized as follows:
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Prosecuting attorneys are reluctant to bring
actions under the criminal statutes, and, even
when actions are brought, juries are often un-
willing to indict or conviet, Individuals are
often hesitant to make use of civil-action
statutes because of the expense, effort, and
threat of community opprobrium their use may
entail; the difficulty of calculating damages
and their inadequacy as a remedy for one whose
primary interest 1s in finding a better home
or job indicate that broad reliance upon civil
remedies would be misplaced,3

The broad outlines of structure, function and procedure are
quite similar among the state agencies., The commissioners,
usually appointed by the governor and sometimes subject to rati-
fication by the state senate, serve for fixed terms ranging from
two to six years, and in about half the states receive annual or
per diem compensation, All agencies regard research into the in-
cidence of discrimination and education of the public as major
parts of their assignment and accordingly invest much of their
resources into these activities,

But the fact-gathering and education alone have been shown
to be ineffective, and coercive powers are consequently given human
rights commissions, Action against a diseriminating party normally
begins by the filing of a formal complaint with the antidiscrimi-
nation commission, Investigation by field representatives of the
commission follows because a finding of probable cause to believe
the truth of the compleaint is usually required before the commis-
sion can proceed further, "Probable cause" may mean no more than
a finding that "there is evidence from which a reasonable hearing
panel could find discrimination,"

After a findlng of probable cause, all statutes require con-

clliation. This is generally deemed to be the heart of administra-
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tive recognition. An overwhelming number of cases are settled
at this stage, and the skill of commissioners and their counsel
in subtly combining persuasion and coercion will often make the
difference between success and fallure in the administration of
the statute., If conciliation is successful, an officlal consent
agreement is usually drawn up by the commission’s staff. It
will usually settle the particular complalnt and require a com-
mitment by the respondent to obey the letter and spirit of the
antidiscrimination laws in the future, Nearly all commissions
have standard procedures for follow-up reviews of cases that have
been conciliated.

Where conciliation is unsuccessful, the commission will order
a hearing, a more formal procedure, Parties are served, witnesses
are sworn, both sides present evidence, objections and motions are
made, and the commission normally makes findings of fact and con-
clusions of law, If the commission finds that discrimination has
been practiced, it lssues an appropriate order. Most statutes
authorize orders compelling hiring, reinstatement, upgrading, back
pay, restoration of union membership, and extenslon of equal treat-
ment with regard to housing and public facilities, Orders may
also require affirmative action such as the filing of compliance
reports and the posting of notices declaring a policy of equal op-
portunity.,

The commission'!s orders are not self-enforecing, and it has
no authority on its own to enforce them, Instead, to secure a
contempt remedy, the commission relies upon judicial enforcement
proceedings. That 1s, any respondent violating an order of the

commission renders himself liable to a contempt citation for vio-
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lation of an injunction issued in a judicial proceeding instituted
by the commission for enforcement of its order, or by the respond-
ent himself on appeal from the commission order, Such a contempt
citation may mean a heavy fine or even jail.

Commissiona have had a highly successful record in obtaining
enforcement orders, The appropriate court will generally issue
it and an injunction if there is "substantial evidence" in the
record to support it., The question whether the respondent has sub-
sequently violated that order so as to render himself liable to a
contempt citatlion for breach of the court!s enforcement injunction
will be determined by the court itself., No jury is required.

The chief variations among agency procedures are, first of
all, who in addition to the "aggrieved party" may initiate a com-
plaint; frequently it is the commission, one of its members, the
attorney general of the state, or even, in Rhode Island, a private
organization "chartered for the purpose of combating discrimina-
tion or racism, or of safeguarding civil liberties." Investigations
also differ, as in the agency's power to subpoena witnesses or
documents, Some but not all statutes grant individuals whose
complaints are found to lack "probable cause" the right of appeal
to a judicial body., In the conciliation process, commissions divide
over whether publicity may be given to efforts to settle disputes,
and hearings vary over whether judicial rules of evidence apply
(usually they don!t) and whether the commission is empowered to
grant interlocutory relief, Other differences exist which will be
referred to in the course of this paper.

In brief compass, these are the essential elements of the

administrative process that is widely regarded as the most effec-
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tive means of coping with discrimination at the state and munici-
pal 1evel.u

States vary considerably in the coverage of thelr laws agalnst
discrimination and, to a lesser degree, in whether their laws are
enforced through the administrative process, Several states have
omnibus statutes which establish a human rights commission and
contain provisions barring discrimination in employment, public
accommodations, private and public housing, and private schools
and h.ospit;als.5 In addition, Michigan recently adopted a new
constitution containing broad civil rights guarantees which have
been interpreted as prohibiting all forms of discrimination.

Other states provide for administrative redress of discrimi-
nation in some but not all of these areas, and some have criminal
or civil damages statutes to supplement the administrative remedy.
All told, 27 states bar discrimination in employment (22 through
human rights commissions); 33 in public accommodations (16 through
commissions); 11 in private housing (10 through commissions); 10
in private schools (6 through commissions); and 19 in private
hospitals (15 through commissions). In each of these categories,
there are differences in the scope of the laws against discrimina-
tion which will be referred to later,

An important point to observe now is that there is a consider-
able body of law in this field, both in terms of the number of
states that have entered it and the breadth of their penetration.,
Accordingly, existing statutes can serve as a good basis for sub-
sequent efforts. This is not to lose sight of the fact that in
certain areas the law is still rudimentary, For example, Cali-

fornia and Illinois have recently enacted statutes designed to re-
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duce de facto school segregation, that is, segregation not caused
by deliberate official action but by factors, such as racial
housing patterns, over which the school board has no control, 1In
such situations, legislators in other states would have little to
go on in developing their own laws,

What about the constitutionality of antidiscrimination
statutes, including those establishing human rights commissions

or employing criminal and private remedles? Railway Mail Ass'n

Ve Cor316 and Green v, Continental Airlines7 seem to settle the

matter under the federal Constitution as far as employment pro-
visions are concerned, and the dismissal for want of a substantial

federal question in Levitt & Sons v. Division Against Discrimina-

31328 has been regarded as indicative of the Supreme Court'!s view
of statutes outlawing discrimination in the sale or rental of
private housing.9 There has been one unusual suggestion that the
Thirteenth Amendment!s prohibition against "involuntary servitude"
requires freedom of choice in certain personal service occupations,
such as barbering.lo There seems little doubt, however, partic-

ularly in view of District of Columbia v. Frank R, Thompson Go.,ll

about the validity of state public accommodation statutes under
the federal constitution.l2

The existence of numerous state supreme courts, many working
from conservative precedents and differently worded constitutions,
makes generallzation more difficult.13 Nevertheless, there is no
reason to believe (nor is there supporting precedent) that there
is any significant state constitutional bar to legislative action
in the civil rights field. Every state supreme court that has

considered the question has upheld the validity of employment and
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public accommodation statutes as well within the police power.
Housing laws likewise have generally been upheld, although the
Supreme Court of Washington by 5-l vote struck down a statute
prohibiting discrimination in publicly supported but not in
purely private housing; the ground given was that the law vio-
lated the state equal protection clause because it did not cover
all rental housing.lh Provisions barring discrimination in pri-
vate schools and hospitals, akin to statutes in the employment

and public accommodation fields, like them have not been invali-

dated under either the federal or state constitutions,
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III. The Civil Rights Act of 196L

The 196l Civil Rights Act fundamentally alters the legal
landscape., Not only does it provide the first legislative au-
thority for a wide-ranging federal effort, but its enactment will
have considerable influence on the formulation and administration
of state laws against discrimination., Before examining the pro-
visions of the new statute, it may be helpful to refer briefly to
earlier federal laws concerned with discrimination, All of them
had their origins in Reconstruction.lS

Reference has already been made to the Civil Rights Act of
1875, which the Supreme Court invalidated to the extent that its
provisions attempted to require non-discrimination by private
individuals in the field of public accommodations, The Coungress
made no further move, although the Supreme Court and the Inter-
state Commerce Commission each took steps, much later, to assure
desegregated transportation and facilities in interstate com-
merce.16

A second Reconstruction effort spawned a series of acts pro-
viding criminal and civil remedies against indlvidual and con=-
spiratorial efforts to deprive the Negro of "any right or privilege
secured to him by the Constitution or laws of the United States, "’
There is no need to review the tortured and dismal hlstory of
these statutes; it 1s enough to acknowledge that they have led
to a maze of yet unsolved legal problems and have provided little

security of person to the Negro.

The third and final area of Congressional action before 196l

X2
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concerns the right to vote, An early statute that survives to
the present day guarantees this right in forceful terms, "any
constitution, law, custom, usage, or regulation of any State
« « « to the contrary notwithstanding."18 The act was rendered
ineffective, however, by the absence of remedial provisions, Not
until the Civil Rights Act of 1957 was the first step taken to
alter this state of affairs, In that year Congress gave the At-
torney General the power to institute civil suits when voting
rights were in jeopardy and prohibited intimidation, threats and
coercion for the purpose of interfering with the right to vote
in federal elections,l? The results of the 1957 Act being disap-
pointing, Congress in 1960 expanded these provisions to provide
more effective means of solving the problem of systematic racial
disfranchisement, The key additions called for the appointment
of federal voting referees to help assure the right to vote and
required the preservation of federal election records for 22
months after each election to enable the Attorney General to make
necessary inspections.20

This brings us to the Civil Rights Act of 196lL. This statute
contains provisions relating to many areas of public and private
discrimination, although it does not touch private discrimination
in housing, hospitals and schools, A summary of its provisions
follows, with particular reference to those pertinent to the
desirability and scope of a model act for the states. For more
detailed reference, a copy of the full 1964 Act will be distributed
with this paper.

Title I ~ Voting Rights. With respect to any election held

in whole or part to elect federal officials, registration and
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voting officials are prohibited from applying different standards,
practices, etc.,, to different individuals within the same political
subdivision. They are also barred from denying the right to vote
for any immaterial error or omission in registration or other pro-
cedure prerequisite to voting. Any literacy or other qualifica-
tion test in connection with such election must be in writing,
and a copy must be supplied to the applicant upon request.

In any case brought by the Attorney General to enforce voting
rights, a sixth grade education shall create a presumption of
literacy., A three judge court and expedited procedures are pro-
vided for in certain cases in which the Attorney General seeks to
enforce the provisions of this Title.

Title II - Places of Public Accommodation, All persons are

entitled to full and equal enjoyment of places of public accommo-
dation, as defined in the act, free from discrimination based on
race, color, religion, or national origin. Such places of public
accommodation include: (1) inns, hotels, motels, or other estab-
lishments providing lodging to transient guests (except an owner-
occupied building renting not more than five rooms); (2) restau-
rants, cafeterias, lunchrooms, lunch counters, soda fountains, and
other eating establishments; gasoline stations; (3) motion picture
houses, theaters, concert halls, sports arenas, stadiums and other
places of exhibition or entertainment; (L) any establishment lo-
cated in, or containing, a covered establishment, such as a barber
shop in a hotel, or a department store with a lunch counter; (5)
any establishment enforcing discrimination pursuant to any state
or local statute or ordinance,

Enforcement of the rights protected under this title would be
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by civil injunctive suilts brought by the aggrieved individuals
or the Attorney General, In individual sults, the court may allow
the Attorney General to intervene; it may also appoint a lawyer
for the complainant and waive court costs and fees., The Attorney
General can sue to prevent a pattern or practice of resistance to
the enjoyment of rights under this Title., All cases brought by
him shall be expedited, and he may request a three-judge court,
In a state or local subdivision that has a law effectively
prohibiting the discriminatory practice, no suit may be filed by
an individual until 30 days after notlce is given to the respon-
sible agency. Federal courts may stay proceedings pending consid-
eration by the state or local agency. In jurisdictions without
such laws, the federal court may refer the complaints to the Com~
munity Relations Service created under Title X for a period of 60
days (extendable to 120 days). These referrals cannot be made in
cases brought by the Attorney General, nor i1s he bound by the 30-
day notice to state officials,
Section 207(b) states that nothing in this title:

shall preclude any individual or any State or

local agency from asserting any right based on

any other Federal or State law not inconsistentt

with this title, inecluding any statute or ordi-

nance requiring non~discrimination in publie

establishments or accommodations, or from pur-

sulng any remedy, civil or criminal, which may

be available for the vindication or enforcement

of such right.

Title III - Public Facilitlies., The Attorney General 1s au-

thorized to bring suilt to desegregate facilities such as hospitals,
libraries, parks, swimming pools, that are owned, operated, or
managed by state or local governments, To file such a sult, he

must certify that the aggrieved individual is unable to initiate
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a sult because he is too poor, unable to obtain a lawyer, or risks
danger to personal safety or economic standing. Public schools
and colleges, covered in Title IV, are excluded from coverage of
this Title.

Ti1tle IV - Public Education., The United States Commissioner

of Education 1s authorized to give technical assistance to state
and local authorities in school desegregatlion; to arrange for
training of teachers and school officials at institutes on de~
segregation; and to meke grants to local school authorities for
teacher training and employment of specialists in school desegre-
gation. He 1s directed to make a survey of the lack of educational
facilities in public educational institutions because of race,
solor, religion, or national origin. Racial imbalance is ex-
plicitly excluded from the definition of segregation, and trans-
portation to correct racial imbalance 1s not authorized under this
Title.

The Attorney General is given power, where individuals are
vnable to do so, to file sult to desegregate public schools or
colleges, The definition of public school appears broad enough
to include schools pradominantly supported by government tuition
grants.

Title V - Commission on Civil Rights. This Title extends

the life of the Civil Rights Commission for four years and es-
tablishes new rules of procedure for Commission hearings.

Title VI - Federally Assisted Programs. This Title attempts

to assure that no person in the United States shall be discrimi-
nated agalnst under any program or activity receiving federal

financial assistance. Included are such federally supported pro-
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grams as aid for hospitals, impacted school areas, vocational
training and rehabilitation, small business loans, area redevelop-
ment, manpower retraining, public housing, and land grant colleges.
Provision is made for effectuation of this Title through
agency regulations and for judicial review in cases where review
is provided for by law in similar agency action.

Title VII - Employment. Employers, labor unions, apprentice

programs, and employment agencies whose activities affect inter-
state commerce are prohlbited from discriminating in employment

or membership practices on the basis of race, color, religion,
sex, or national origin. Certain exceptions are made with respect
to aliens employed outside of any state, religious and educational
organizations in their religious or educational activities, and
jobs where religion or national origin is a bona fide qualification,
It 1s also provided that nothing in the Title shall be interpreted
to require any preferential treatment to any individual or group
because of race, color, religion, sex or national origin.

It 1s declared unlawful to discriminate against any individual
who opposes any practice made an unlawful employment practice by
this Title or to advertise or refer any individual for employment
with an expressed preference based on race, color, religion, sex
or national origin,

Coverage includes employers and unions with 100 or more em~
ployees or members one year after the effective date of the law,
The number will drop yearly by 25 until it reaches 25 or more in
1968,

An Equal Employment Opportunity Commission is established

with a structure similar to the state human rights commissions
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referred to in Section II of this memorandum. The Commission is
authorized to receive complaints of discrimination, to investi-
gate them, to seek voluntary compliance, and to refer cases to
the Attorney General for his action. Members of the Commission
may file complaints, The Commission is empowered to cooperate
with state and local agencies charged with the administration of
state falr employment practices laws, The Title also requires
appropriate record-keeping by employers, employment agencies and
lebor organizations, except in cases where state agencles requlre
similar record-keeping, and it requires employers, employment
agencies and labor organizations to post notices containing sum-
maries or excerpts from the pertinent provisions of the Title,

In o state or political subdivision with an effective law
prohibiting diserimination in employment, a complalnant must file
first with the state or local agency. Before a complaint is filed
with the Commission, the state or local agency must be given 60
days to resolve the complaint (120 days during the first year of
enforcement of a law, for states enacting new laws), The Commis-
sion 1s then given 30 days (extendable to 60) to resolve the com-
plaint, If efforts are unsuccessful during such perlod, the ag-
grieved party may bring a civil action in the appropriate federal
district court, The court may appoint an attorney for the com-
plainant, waive fees, and permit the Attorney General to 1ntervene.
The court also may grant the state agency or the Commisslon an
additional 60 days to settle the complaint,

The Attorney General is authorized to file sults to end a
pattern or practice of discrimination in employment., He is not

bound by the limitations epplying to individual suits. He may
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request a three-judge court, and cases filed by him shall be
expedited, In cases filed by individuals, in addition to injunc-
tive relief the court may order affirmative relief, including
hiring or reinstatement, with or without back pay.
Section 708 provides:

Nothing in this title shall be deemed to exempt
or relieve any person from any liability, duty,
penalty, or punishment provided by any present
or future law of any State or political sub-
division of a State, other than any such law
which purports to require or permit the doing
of any act which would be an unlawful employ-
ment practice under this title,

Title VIII - Reglstration and Voting Statistics. The Secre-

tary of Commerce is authorized to compile certain registration
and voting statlsties iIn areas recommended by the Commission on
Civil Rights.

Title IX - Court Procedure in Civil Rights Cases. The United

States may intervene in suits charging a denial of equal protec-
tion of the laws if the Attorney General certifies that the case
is of "general public importance." It also provides for the ap-
pealability of orders of federal district judges that remand a
civil rights case to the state court from which it was originally
removed to the federal court.

Title X - Community Relations Service, There 1s established

in the Department of Commerce the Community Relations Service re=-
ferred to in Title II, which 1s authorized to seek voluntary solu-
tlions of community problems arising out of discrimination. It 1is
provided that the Service shall, whenever possible, utilize the
cooperation of appropriate state or local, public or private agen-
cles, and that the activities of the Service shall be conducted

without publicity, subject to criminal penalties.
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Title XI - Miscellaneous, This Title provides for trial by

jury in cases of criminal contempt arising under Title II, III,
v, V, VI, or VII, Civil .contempt, without jury trials, would
st11l be avallable to enforce any title of the Act. Persons are
protected against being put twice in jeopardy under the laws of
the United States for the same act or omission, and the Attorney
General!s right under existing law to intervene or to institute

a proceeding 1s preserved,
Section 1104 provides:

Nothing contained in any title of this Act
shall be construed as indicating an intent
on the part of Congress to occupy the fleld
in which any such title operates to the ex-
clusion of State laws on the same subject
matter, nor shall any provision of thils Act
be construed as invalidating any provision
of State law unless such provision is incon-
gistent with any of the purposes of this Act,
or any provision therecf,

There 18 a severability clause and a provision authorizing

the appropriation of sums necessary to implement the Act.



IV. The Need for a Model Civil Rights Act

Before turning to direct consideration of the desirabllity
of drafting a model civil rights act, it 1s important %o establish
that civil rights problems are of long-term importance, that the
states will continue to play a major part in solving them, and
that these efforts at local solution should be encouraged.

The first proposition -- that civil rights will continue to
be of concern for the indefinite future -- is a premise of this
paper. It is plain also that minority groups will press their
goal of parity in many ways, and principally through the medium of
law, The daily newspaper is the most vivid testimonial to these
facts, and they therefore will not be belabored. Suffice 1t to
say that the right to equal treatment in employment, public accom-
modations, housing, and elsewhere touches the lives not only of
disadvantaged groups but also of the majority. The problem affects
everyone and everything. No less lmportant, its manner of resolu-
tion is a prime ingredient in the nation!s moral consensus. Final-
1y, the radiations of the official approach to civil rights are
evident in such diverse filelds as economic planning and foreign
policy, and they thereby have dimensions beyond an immediate im~
pact on community life,

Only slightly less obvious than the general importance of the
subject matter is the continued critical role of the states in
civil rights. As we have seen, until comparatively recently, the
rules signaled hands off, at least in certaln important areas,

Now the tide runs strongly in the opposite direction, with more
21
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and more jurisdictions playing an affirmative role through enacted
legislation, This trend should be encouraged. It 1s precisely

in delicate areas of human relations that law should be adminis-
tered as close to the people as possible, Just as the rigors of
the Selective Service Act were mitigated by local enforcement, so
may the conflicts sure to be aroused by aggressive civil rights
legislation be tempered by such means, In short, one must agree
with Dean Griswold!s statement while testifying in support of the
Civil Rights Aet of 196L: "... I would be very much in favor of
having this whole area administered by State agencies to the ex-
tent that they are willing and able to carry out that responsibil-
ity."21

It has been argued that because civil rights involves personal
attitudes of a fundamental and often irrational character, govern-
ment, including the states, should avoid intervening., Whatever
surfact plausibility this statement containg, it is plain that the
point of no return has been passed. The problem of private dis-
crimination no longer is being relegated to exelusively private
solution, and the real question facling the states, as recognized
by Dean Griswold, is whether they or the federal government will
take the necessary strides to cope with any particular manifesta-
tion of prejudice.

The 196l Act, the first federal attempt at comprehensive
regulation of civil rights, need not diminish the role of the states.
In the first place, there are certain areas not covered at all by
the 196l law -- for example, housing and private schools, Second-
ly, by focusing national attention on questions of equal treatment,

the Act will add momentum to existing currents in the states.
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States possessing such laws will be encouraged to bring them 1nto
line with federal standards or to re-evaluate thelr statutes in
other respects; states without antidiscrimination laws will find
new pressures to enact them, Moreover, in apparent recognition
of the desirability of local participation as well as the ilnevi-
table spottiness of federal enforcement, the federal act by its
terms provides impetus for state action. In two maln areas the
statute specifically preserves state remedies ~- Section 207(b)
dealing with public accommodations and Section 708 dealing with
employment, quoted above at pages 15 and 19. Perhaps even more
important are the provisions that actively encourage prompt local
enforcement, Sections 204(e) and 708(b) and (c), which relate
respectively, to the prevention of discrimination in publiec accom-
modations and employment, provide that the federal remedy shall be
stayed pending the enforcement of state or local laws that outlaw
the challenged conduct. The paradoxical consequence of the federal
statute thus may turn out to be intensified decentralized enforce-
ment of civil rights legislation,

The thrust of these preliminary remarks, general as they are,
would seem to favor drafting a model act. The reasoning is as
follows: The problem of civil rights is acute; contemporary events,
including passage of the 196l Civil Rights Act, carry with them
the likelihood of greater state activity in combatting discrimi-
nation; and such local involvement 1s desirable and perhaps neces=
sary to the success of any over-all national effort on behalf of
equal treatment. In these clircumstances, a presumption would ap=-
pear reasonable on behalf of technical asslstance provided by an

established professional organization such as the National Confer-
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ence, Whether this presumption is valid and whether a model act
should be the form of such assistance now remains to be discussed
in more detail.

A, A Model Act Would Encoursge Desirable Uniformity
of substantive Provisions,

A major criterion for considering the desirability of a model
act, according to a statement prepared by a subcommittee of the
Executive Committee of the National Conference, is its tendency
"toward establishing uniformity of state law or at least toward

"22 mhis means that (1) there should be

minimizing its diversity.
a reasonable probability that the act when approved will be ac~
cepted by a substantial number of jurisdictions or, 1f not, that

it will promote uniformity indirectly, and (2) the subject of the
act should be such that diversity of state law will adversely af-
fect the people.

Before proceeding further on the theme of uniformity, it will
be helpful to comment further on the relevance of the new federal
act. Where the act prohibits a particular discriminatory prac-
tice and there 1s no question about coverage, a state has consider-
able incentive to adopt federal standards., This 1s so because it
i1s desirable to have a consistent body of law apply to any action
by officials or private individuals. Indeed, the National Confer-
ence, in dealing with a proposed Real Estate Investment Trust Act
and the Supervision of Trustees for Charitable Purposes Act, has
twice recently acknowledged the benefits of maintaining consistency
with relevant federal 1aw.23 Applying this principle to the 1964
Civil Rights Act, it will be assumed, for example, that a state will
adopt the standards contained in Sections 703(a), (b), and (e¢) in
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barring discrimination by employers, employment agencies, and
unions, if the state enacts a statute dealing with these forms of
bias,

On the other hand, the federal act 1is not all-encompassing.
As we have already observed, it does not cover certain types of
discrimination, such as in private housing or hospitals. In these
cases, a state 1s free to legislate or not at will, and opportunity
exists for either uniformity or disparity. In other situatilons,
the federal act deals with a particular form of discrimination,
but goes only so far, For instance, it prohibits discrimination
in certain establishments of public accommodation but not others;
it prohibits segregation in public schools and colleges, but not
in private schools or colleges, Where the federal act does not
reach, the states are also at large -- free to prohibit or permit
at will, and if to prohibit to do so in a uniform or non-uniform
manner,

As to those areas not pre-empted, so to speak, by the federal
act, 1t is necessary to consider whether uniformity of state civil
rights law is either feasible or desirable. The problem of
feasibility is plain, Differing local conditions and attitudes
will surely render it impossible to obtain a general consensus on
passage of rights laws or the nature of specific provisions.
Turthermore, in some states committed to eivil rights, a greater
urgency may be felt to cope with problems of, say, discrimination
in public accommodations rather than de facto school segregation
or housing discrimination. As for desirability, it could be argued
that detalls of statutes dealing with any particular form of dis-

crimination need not be uniform in order to be effective in sub-
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stantially eliminating the evil, Thus, laws forbidding employment
discrimination could contain exemptions for domestic servants or
relatives of the employer and nevertheless effectuate the legls-
lative policy.

Despite these considerations, I believe that a model act could
have beneficial consequences in promoting uniformity. Whether
total uniformity is possible is a question more pertinent to the
drafting of a uniform rather than a model act and will be discussed
below. For the present, it 1is encugh to suggest that a measure of
consistency can be encouraged among statutes that now vary consid-~
erably in important respects. Thus, some public accommodations
statutes include more establishments than others. New York has a
broad statute and Nebraska a more limited one, Many states have
provisions prohibiting advertising that refers to race, creed, etc.
Some, such as Washington, prohibit any efforts to ald or abet a
violation; others lack such laws, Turning to employment, a few
states (Massachusetts, Kansas, Ohio) require the prominent posting
of notices to the effect that discrimination is not practiced in
the establishment, Some statutes are more generous than others
with exemptions; most exclude relatives, domestic servants or em-
ployees of educational, social and religious organizations, but
some do not. Housing statutes vary in whether they include private
dwellings or merely publicly-supported ones, and there are dif-
ferences in whether they forbid advertising directed to biased
rental or sale and whether they apply to mortgage lenders and other
financial institutions. There are countless other examples,

While it would be unrealistic to assume that all states would

be disposed to enact any one of these provisions or that any single
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state would enact all of them, particularly in identical form,
the appearance of a model act supported by reasoned explication
and responsible sponsorship could well encourage uniformity.

Whether uniformity among state laws 1s desirable as a matter
of policy raises other questions, It is certalnly true that, un-
like the commercial area where it is inconvenient if not worse to
have different state laws possibly apply to the same interstate
transaction, there appears no compelling necessity for conslstency
in civil rights legislation.

But this is not the whole story. In the first place, the same
observation is pertinent to matters that in the past have been the
subject of model acts -- for example, the State Administrative
Procedure Act, and the Act to Provide for the Appointment of Com-
missioners, both of which have been enacted by a substantlal num-
ber of states., Secondly, civil rights legislation affects cltizens
who travel from state to state (public accommodations and private
hospitals) and citizens who may wish to change thelr residence from
one state to another (housing and employment)., To the degree that
laws differ, to quote the official Conference criteria, they "will
tend to . . . prejudice, inconvenience or otherwise adversely af-
fect the citizens of the states in their activities or dealings in
cther states or . . « 1n moving from state to sta;-d:e,"‘?LL Finally,
a2 broader approach may be taken, Because moral values presumably
underlie civil rights legislation, it would seem desirable to try
to translate what common attitudes exist throughout the United
States into legislation that will establish uniform civil rights
in the states, The American Law Institute in drafting the Model

Penal Code responded to similar considerations.25
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B. A Model Act Would Encourage Desirable Uniformity
in Remedial Provisions,

Whatever doubts may persist concerning the potential consls-
tency among substantive civil rights provisions, there would seem
little question that states would be inclined to adopt similar
remedial rules, The reason for this is plain, If a state tries
to cope with discrimination, it will want its legislation to be
effective, and accordingly it will try to employ good enforcement
provisions. In practice, as we have seen, this would ordinarily
mean a human rights commission with a battery of enforcement
techniques, There will of course be cases where a legislature
will be reluctant to clothe its commission with particular powers
(e.ges, to subpoena papers) or to give complainants particular
rights (e.g., to appeal a negative finding of probable cause).

But. ordinarily, it seems fair to assume, a state will want to take
advantage of legislative techniques that will effectuate its pol-
icy most firmly.

Because certain statutory provisions have been demonstrated
to be desirable, a model act could assist in bringing these pro-
visions to general attention, For example, statutes vary in giving
human rights commissions power to initiate complaints, As already
pointed out, some commentators have concluded on the basis of &ap=-
parently convincing statistics that private individuals are fre-
quently deterred from bringing complaints through ignorance of
the remedy or the time, trouble and expense involved, A model
provision might lead states to provide more generally for the ini-
tial action by commissioners. Another instance relates to the

division in the states over whether judicial rules of evidence
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apply to the hearing held after conciliation attempts fail., The
general rule is that they do not, but Kansas and Illinois have
recently jolned the states that require adherence to judicial
rules. Extensive investigation might be necessary to determine
the better proecedurs, but the answer would seem attainable, A
third example relates to the question whether a civil rights law
ought to forbid divulgence of conciliation proceedings. It has
been argued that statutes which cloak these events are desirable,
and instinct suggests this is correct; if confirmed through empir-
ical means, an appropriate provision could be incorporated in a
model act which would stand a good chance of general adoption, A
final example arises out of the broad question of the desirability
of criminal or private civil remedies to supplement commission
enforcement. Study might disclose that penal sanctions should be
eschewed as unrealistic because their severity deters prosecutors
from invoking them or because they cause deep-seated resentment,
On the other hand, bearing in mind the fact that the new federal
act contains no criminal sanctions, it might be thought desirable
for states to maintain these in the enforcement arsenal as a means
of handling intractable violators of civil rights laws, In either
event, a thoughtful model act might encourage uniformity,

The National Conference has only recently recommended for
general adoption the Model State Administrative Procedure Act, a
remedial statute, A model civil rights act could likewise en-
courage draftsmen to avall themselves of techniques designed to

facilitate the enforcement of substantive rights,

C. A Model Act Would Provide Important Drafting
Asslistance to State Teglislatures.

Fully apart from the effectiveness of a model act in encour-
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aging uniformity in substantive and remedial law, the National
Conference might render an important service in providing valuable
technical assistance to the states. Specifically, it could for-
mulate statutory language which takes alternative approaches to
antidiscrimination legislation or assists draftsmen in avolding
pitfalls that have been exposed under exlsting laws, In view of
the uncertainties about the likelihood of attaining consistent
legislation among the states, technical assistance might be the
greatest value of a model act,

Examples abound. We have already referred to the varying
coverage of public accommodation laws; from these a model could
be gleaned to afford draftsmen the opportunity to select among
available examples, Employment statutes frequently have exemp-
tions for religious or educational institutions; although the trend
appears to be toward inclusive coverage, such provisions could
assist interested states in preparing their own provisions, The
fair housing laws vary considerably in the portion of the housing
marketing covered, ranging in comprehensiveness from Alaska, whose
law covers all housing accommodations, to states with many exemp-
tions, Once again, although there is a marked trend toward broad
coverage, draftsmen would benefit from having before them the full
range of exemptions as presently contained in state statutes, A
final example also comes from the housing field. New York and
California have followed the decisions in Shelley v, Kraemer26 and

Barrows v, Jaokson27 by enacting laws declaring restrictive cove-

nants absolutely void; the form and scope of such statutes would
seem helpful to states contemplating similar action.

A model act could probably provide even more useful techni-
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cal assistance for enforcement or procedural provisions, Thus,
almost all statutes give commissions the power to petition courts
for interlocutory relief pending the administrative decision.
Some statutes but not others require a commission to reconsider
any concillation agreement with an employer not satisfactory to
the complainant., And there are some rarely used supplemental
remedies, such as license forfeiture (Michigan), the award to in-
formers of one-half of any fine collected (District of Columbia),
or the discharge of any public official who practices discrimina-
tion (Illinois),

These different means of implementing legislation will appeal
to some states and not others, A model act could make them readily
available and, through commentary, suggest their likely effective-
ness, It seems clear that this would be a substantial service.

D. The Value of a Model Act Would Not be Seriously
Impaired by Its TLargely Technical Contribution

or the Availability of Existing Statutes and
Professional Commentary.

The most substantial argument against undertaking a broad
study of state civil rights statutes with a view to the drafting
of a model act is that the prime contribution of such an act would
be technical rather than theoretical, and that existing statutes
and secondary materials provide ample assistance to draftsmen con-
cerned with mechanical problems.

In support of this line of thought, it is useful to consider
the lssues confronting the American Law Institute as it embarked
upon the drafting of the Model Penal Code, There, as Professor
Wechsler pointed out at the time, the need was for a comprehensive

re-examination of the substantive penal law, Offenses were incon-
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sistently defined, justifications and excuse in homicide and other
crimes were applied in varied ways, the reach of attempt, con-
spiracy and other inchoate crimes was uncertain, and the impact
of knowledge gleaned from the psychological and soclal scilences
had not been assimilated, Accordingly, Professor Wechsler recom-
mended a full-scale study of the criminal law, to consist of a
draft code and a commentary to place the literature on penal law
in good order.28

The terrain to be covered in the civil rights fleld is neither
so vast nor mysterious., The chief inquiries would be into the
best means to effectuate legislative value choices that seem less
the product of scientific study than moral and political attitudes.
Except in a few situations where experience is minimal, such as
leglislation against de facto segregation, knowledge in the pure
sense is but one and perhaps a minor ingredient of a decision to
enact a civil rights law, Once the decision is made, it must be
assumed that the legilslator will want the law to be effective,
The descent to problems of implementation is swift, and existing
statutes arguably provide ample guidelines, Questions of coverage
of course remain -~ what kind of private housing to exempt, what
public accommodations to cover, which size employers to include.
But these issues, i1t will be seen at once, are of an entirely dif=-
ferent character from those confronting the American Law Institute
as it embarked upon its study.

These considerations cannot be lightly dismissed. Taken at
full weight, they lead to the conclusion that a model civil rights
act would be of limited value, And even after the substantial

discount required by the arguments that follow, they remain of suf-
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ficient force to warrant close scrutiny before it is decided
that a model should be prepared,

My own view is that these negative considerations do not im-
pair the desirability of a model civil rights act. To begin with,
although the major contribution of such work probably would be
in the remedial area, we have seen that there are certain substan-
tive problems that could be solved or at least clarified by com-
parative study of existing law, Second, a model that deals princi-
pally with remedial alternatives and techniques should not auto=-
matically be disparaged; the Model Administrative Procedure Act,
the Uniform Declaratory Judgments Act, and other statutes testify
to the Conferencel!s long-standing concern for proper implementa-
tion of substantive rights. Third, the assistance likely to be
provided legislators and draftsmen by existing statutes and secon-
dary materials 1is problematical, It is true that the statutes are
numerous and the commentary voluminous and sometimes incisive., But
as far as can be determined, there has been no systematic effort
to explore 1in depth just how these statutes work, whether some work
better than others, whether enforcement can be made more efficient
and sure, Fourth, if such a study 1s needed, it seems plain that
it should be conducted by an organization, such as the National
Conference, that has a reputation for objectivity, has no political
ax to grind, and combines technical resources with access to re-
sponsible representatives of the full national constituency.

Fifth, since the ultimate question is what kind of statute should
be framed to cope with discrimination, any comprehensive study
should ideally produce not only informed comment, but a prototype

of legislation -- a task for which the Conference is obviously
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well-equipped. Finally, the passage of the Civil Rights Act of
1964 in a heated political climate, largely generated by differ-
ences of opinion on means of reducing racial discrimination and
tenslons, ralses new questions that make particularly timely a
comprehensive look at the distribution of responsibility in a .'v

federal system for dealing with Negro-white relations.

B, Conclusion

For the reasons stated throughout this section of the paper,
1t is concluded that the National Conference should embark on a
sustalned study of civil rights problems with a view to drafting
a model act.

At this point, it seems desirable to refer to an important
proposition that is regarded as self-evident among civil rights
leaders and others concerned with state antidiscrimination laws --
that without enthuslastic administrative personnel backed by sym-
pathetic political supervisors, even a superlatively drafted rights
law will not attain its aims,

This proposition is relevant at the present juncture for two
reasons, In the first place, the critical importance of the ad-
ministrative and political support given civil rights laws could
be offered as militating against the desirability of drafting a
model act, That 1s, one might conclude that differences among
state statutes are unimportant compared to differences in motiva-
tion among officials to enforce any civil rights law, and, conse-
quently, effort could better be expended in improving administration
rather than drafting new technical provisions. Despite a certain

seductiveness, this argument does not stand up., It is of course
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a truism that no law can be effective if not enforced., But this

does not mean that variations of substantive and remedial law
in any given field are unimportant. That issue must be faced on
its own merits., In this discussion, we have referred to many dif-
ferences among existing state laws against discrimination., Others
may disagree, but we have concluded that many of these are sig-
nificant, or at least cannot be judged insignificant without closer
examination, Accordingly, whatever the importance of adminlstra-
tive vigor and political commitment, there would seem ample basis
for lawyers to try to develop more workable legislation by using
the technical tools of thelr profession,

The second reason for drawing attention to the concern of
civil rights leaders over failures of administration is, 1ln a sense,
the converse of what has just been said., It is that no matter how
good the legislation, those entrusted with its enforcement have a
strangle-hold on the policies it embodies, And the likelihood of
administrative or political undercutting would seem great 1in a
field, such as civil rights, where passions and votes are inevitably
engaged, The lesson to be drawn from this undoubted fact, however,
is not that a good law is irrelevant, but that it may not be enough,
and that it is no reason to refrain from trying to improve existing

legislation,



V. The Questionable Value of a Uniform Civil Rights Act

We have now presented in support of a model act a battery of
considerations, some of them relating to the possibility of par-
tially unifying state laws against discrimination. The question
is naturally presented whether these same considerations, and
perhaps others, might justify the drafting of a uniform rather
than a model act. Study of the problems involved in light of the
criteria of the National Conference leads me to conclude, how-
ever, that the drafting of a uniform act would be inadvisable,
certainly for substantive provisions and probably for remedlal
provisions as well,

The Conference criteria are not altogether clear in deter-
mining whether an act should be designated as "uniform" or "model."
In fact, the two main standards seem to operate inconsistently in
the case of civil rights legislation. The 1963 Handbook of the
Conference provides:

The designation !'Uniform Act! should have
special significance and should normally be
limited to acts which have a reasonable pos=-
sibility of ultimate enactment in a substan~
tial number of jurisdietions. The designation
should normally not be applied to any act
which Commissioners from a substantial number
of states oppose as unsuitable or imgsacti-
cable for enactment in thelr states.

The first quoted sentence might lead to the conclusion that
a uniform act would be appropriate., Many states will be re-
examining existing civil rights laws in light of the federal act,
and many more will be moved to pass legislation dealing with dls-

crimination, A high proportion of these states share common atti-

36
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tudes to the problem, and if the National Conference could de=~
velop & technically sound plece of legislation, it is not out of
the question that a "substantial number of jurisdictions" would
enact 1it.

This line of argument fails to hold up, however, at least
for substantive provisions, In the first place, the second sen-
tence of the Handbook criteria seems applicable; that is, in the
present mood of public opinion, Commissioners from Southern
states surely would regard a civil rights act as "unsuitable or
impracticable" for their jurisdictions., Second, the likelihood
of complete or virtual uniformity would seem slight, even among
states of roughly common tradition and inclination. Thus, it is
difficult to imagine general accord on the type of housing to be
exempt from the reach of antidiscrimination legislation, the pre-
cise public accommodations made subject to the act, or the size
of employers and labor unions who would be required to refrain
from bilased hiring. Third, differences would undoubtedly emerge
over which civil rights laws are needed in any given jurisdiction,
For example, some states might cover all areas but housing, others
might omit private hospitals, and still others private schools,
There also would seem inevitable disparities within each class of
statute; some states might omit employment agency discrimination,
others discriminatory advertising, and others discrimination on
account of age or sex.

These considerations appear compelling as to substantive
provisions, but the question is less clear as to a uniform act
dealing only with remedies, Why should not a "substantial number

of jurisdictions" adopt common means of enforcing their civil
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rights legislation? There may be broad differences over the
desirability or comprehensiveness of such laws, but we have al-
ready alluded to the fact that, at least presumptively, states
will want to administer what laws are on the books in an effec-
tive manner,

The argument on the contrary is, first of all, that Commls-
sioners from states opposed to all civil rights legislation
naturally would regard the remedial provision "unsuitable or im=-
practicable," In the second place, there seem enough differences
among existing remedial statutes to doubt the prospect for in-
ducing a large number of jurisdictions to adopt any particular
proposal, Thus, as has already been obgerved, laws differ as to
who may bring complaints, the investigatory powers of commissions,
conciliation and hearing procedures, and the utilization of sup-
plementary civil and criminal remedies, not to mention such de-
tails as the time within which complaints and appeals must be
filed, Third, it 1s difficult to gauge the degree to which states
with existing human rights commissions will be amenable to adopting
the product of the Conference, This would depend in part on the
scholarly merits of the Conference!s work, but it also could turn
on the immediate political situation within each state and a
likely resistance to re-examination of a touchy area of the law,
at least in some areas. Whatever the reason, it is doubtful that
a substantial number of jurisdictions would revise their laws in
full, at least without a strong showing that the uniform civil
rights act 1s markedly superior to existing enforcement provisions,

The above reasoning leads to the conclusion that prospects

for adoption of a uniform act are dim, It is not possible, how-
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ever, to rule it out completely., If it is decided to proceed
with a model act, detailed study might uncover suitable areas for
uniform treatment, For example, certain substantive provisions
designed to comply with the minimum terms of the federal act and
certain remedial provisions that experience has demonstrated are
clearly desirable could be inserted in a basic uniform act, which
could be supplemented by "interchangeable parts" to permit states
variety within a determined range., For less convinecing provisions,
a model (rather than uniform) act could be devised to enable
jurisdictions to suilt their special needs. Accordingly, although
my present judgment is negative, a final verdict on a uniform act

cannot be delivered at this time.



VI, The Scope of a Proposed Model Civil Rights Act

On the assumption that a model act is desired, this section
will explore its likely range. Should 1t include all subjects
of private discrimination or only some? What should be its cov-
erage within each substantive area and what types of provisions
would be most effective? If administrative enforcement is de-
sirable, what should be the precise means of commission action?
Should supplemental remedies be added and, if so, which ones?

These are some of the questions to which we now turn.

A, Substantive Provigsions

It is obvious that a statel!s decision to ban private dis-
crimination, whether employment, public accommodations, housing
or otherwise, entails a legislative value choice of a fundamental
character, This choice is perhaps composed primarily of moral
and politleal ingredients, but it also involves attitudes towards
the role of the state, the efficiency of the economy, the inter-
national image of the nation, the morale of the citizenry, and
no doubt other matters., Each legislator will have his own views
as to these, and each legislature its own consensus, and it would
be valn to expect any model act, no matter how scrupulously pre-
pared, to be enacted if it conflicted with the consensus in any
state.

These remarks are made by way of preface in order to under-
score one speclal aspect of a model act in the civil rights field.

Unlike the penal law or probate law, for example, where some

Lo
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legislation is necessary for the society to function, a state
need not have a civil rights law. Accordingly, if a model is
drafted, 1t must be on the assumption that certain legislatures
will choose to intervene, or at least seriously consider doing
so, because they wish to curtail certain forms of discrimination.
In proceeding on this assumption, we do not of course intend to
minimize the importance of the ultimate value choices that are
the sole prerogative of the respective state legislatures,

One further preliminary matter should be dealt with., An
early question in preparing a model act would be whether to draft
an omnibus law wlth provisions creating a commission plus sub-
stantive sections for the major areas of employment, public ac-

30 Such laws have the virtue

commodations, housing and education.
of simpliclty and of a consistent enforcement procedures, On
the other hand, it would be possible to draft several laws for
each area of discrimination i1f it is thought that different en-
forcement techniques should be used against different types of
bias or if it is suspected that an omnibus statute might be less
salable to states that have only a shaky consensus in favor of
antidiscrimination legislation,
We turn now to consideration of the various substantive

areas,

1. Employment, This subject matter appears to be clearly

within the scope of any proposed model act, As pointed out above,
27 states prohibit discrimination in employment. Further, the
Civil Rights Act of 196l explicitly encourages decentralized en-
forcement by requiring a delay of 60 days in the filing of charges

by an asggrieved person in cases where proceedings have been com-
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menced under the state or local law that prohibits the alleged
unlawful employment practice.

The chief questions to be explored in the formulation of
model provisions are the definition of unfair practices, the scope
of the act, and the exemptions from coverage.

The minimum definitional criteria would seem largely deter-
mined by sections 703 and 704 of the federal statute, which pro-
hibit discrimination in broad terms on account of race, color,
religion, sex and national origin by employers, employment agencies
and labor organizations. It can be falrly assumed that states
legislating against employment discrimination would want the op-
portunity to enforce their own laws whenever possible rather than
invite federal action, and to do so it would be necessary to emu~-
late the standards of the 196l Act. States might, of course,
wish to go further. For example, following the lead of some juris-
dictions, a model act should probably include provislons that
would forbid discrimination on account of age (Rhode Island), or
certain special remedies against discrimination by employers who
are public contractors or subcontractors (Michigan, Nevada).

Regarding coverage, the federal act by 1958 will include em-
pioyers and labor organizations with 25 employees or more, Most
states go further, with the majority forbidding discrimination
in establishments with more than four or six employees. The
model act could simply leave this figure open.

The exemption problem may be more difficult. The federal act
contains exemptions for "a bona fide occupational qualification,"
for aliens employed outside any state, for religious and educa-

tional institutions in certain circumstances, and, in ambiguous
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terms, for communists and security risks. A model act might
omit some of these exemptions as undesirable or as inappropriate
for a state statute., On the other hand, exemptions not explic-
itly contained in the federal act but present in some state
statutes, might be thought worthy of inclusion, such as those for
agricultural employees or domestic servants. Perhaps the best
solution would be to draft appropriate exemption provisions in
each of these cases for those jurisdictions that want to consider
them,

2. Public Accommodations. This subject matter 1s likewise

clearly appropriate for model legislation on the basis of existing
state activity and the enabling provisions of the federal statute
which defer to local endorsement.

The federal act, by the breadth of Section 201, to some de-
gree settles the traditionally difficult question of which estab-
lishments should be covered by state law. However, there are
certain establishments not covered by the federal act, such as
department stores and drug stores, and states would have the op-
tion of going beyond Section 201, In the past two main drafting
techniques have been used -~ a general prohibition against dis-
crimination in "all business establishments of every kind whatso-
ever" (e.g., California), or a specific listing of all establish-
ments that are intended to be covered (most states). Where a
list is made, it can be tallored to sult each constituency. For
example, "places of amusement" or "non-profit organizations™
could be omitted. And there is the usual provision (also found
in the federal act) excepting "private clubs," In each case, a

judicial question of definition would be ralsed by an exemption.
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= 3. Housing. This area of potential private discrimination
‘.' should also be included. Its importance in assuring equal op-
portunity in the society is obvious and accordingly it has been
the legislative concern of many jurisdictions.

A distinction must be made between private housing and
housing that is publicly owned or assisted., Title VI of the
196l Act puts the stamp of congressional approval on the 1962
Executive 0rder31 which directed federal agencies to prevent dis-
crimination in the sale or rental of "residential property and
related facilities" owned or assisted by the federal government.
Discrimination in state owned housing is also unlawful under
Title III of the 196l act (as well as the equal protection clause
of the 1llith amendment). Despite these prohibitions, a model act
probably should include sections barring discrimination in pub=-
licly owned or assisted housing similar to those in force at the
present time,

The principal problems concern bias in private housing, as
to which more and more states have recently acted, A model should
include commercial and residential property and vacant land, ard
should prohibit discrimination in the sale, rental or lease of
housing by the owner, agent or other authorized person, Services
should also be covered. Because of the general view that no
statute can be effective without coverage of real estate brokers
and mortgage lenders, there should be provisions for them, At
least one state forbids discrimination based on sex (Colorado),
and an cptional provision could be framed to cover this,

(;} Once again the exemption issue is presented., The general

rule is to exclude religious institutions in appropriate cases,
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the rental of rooms within an apartment, and the rental within
a two or three family house occupied by the owner, The last two
provisions are the housing equivalent of "Mrs, Murphy'!s" estab-
lishment in the public accommodations fleld (which are excluded
under the federal act if containing no more than five rooms for
rent to transient guests). In such cases, the tough legislative
issue 1s to locate the point where claims of personal assocla-
tion outweigh the antidiscrimination policy, and ultimately each
legislature must make 1ts own judgment,

Miscellaneous provisions should probably be included. For
example, newspaper and other advertising that solicits only a
certain clientele would surely be barred, Similarly, it may be
made unlawful to inquire orally or in writing about any appli-
cant!s race, creed, color or national origin, In view of recent
scholarship, it might also be thought desirable to attempt the
difficult task of drafting a statute permitting discrimination
based on race if it is designed to further integrate housing ==
the so-called benign quota.32 In addition, as already mentloned,
at least two states outlaw restrictive covenants and a model law
could cover this. There well may be other pertinent provisions,

4. Hospitals. This important area of discrimination, which
is not explicitly covered in the federal law, should probably be
included in the model act. The subject is presently dealt with
explicitly by Massachusetts, New Jersey, New York, New Mexlico
and Pennsylvania, and in several other states public accommoda-
tion statutes have been judiclally interpreted to apply to hos-
pitals and clinics,

There are the usual questions of scope -~ whether to include
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all medical institutions, or to exclude publicly assisted hos-
pitals covered by Titles III and VI of the 1964 Civil Rights Act;
whether to exempt denominational hospitals; whether to deal with
discrimination as it affects patients only or to include also
the problems of doctors and nurses who are denled access to facil-
ities on arbitrary grounds.

Most of these questions involve basic legislative choilces,
but a model act could probably provide drafting asslstance.

5. Private Education. Model provisions are probably de-

gsirable to deal with discrimination by private schools and uni-
versities, which are excluded from the scope of the federal act,

Several states have enacted falr educational practices acts,
and other states include private schools or colleges in their
public accommodation laws, A principal question would be which
route to follow., Massachusetts, one of the fair practice states,
prohibits discrimination in

any institution for instruction or training,
including but not limited to secretarial,
business, vocational, trade schools, academies,
colleges, universities, primary and secondary
schools, which accepts applications for admis-
sion from the public generally and which 1s not
in its nature distinctly private, except [reli-
gious or denominational educational institutions].

It would be possible, of course, to draft a more limited
statute than Massachusetts?!, confining its reach perhaps to uni-
versities or secondary schools or speclal schools, such as those
for the blind or handicapped. Idaho has moved in this direction
by barring discrimination in "nursery schools" and private schools

of "special instruction.," Special attention might be paild to

vocational schools because not only "education" is involved but
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"employment" because of the direct relation to apprenticeshlp
programs., The latter are covered by the federal act and many
state statutes.

Existing state laws ordinarily contain an exemptlon for de=
nominational schools and at least one state (Pennsylvania) re-
serves the right of any institution to accept and administer
gifts upon any terms and conditions laid down by the donor, pre-
sumably including race and religion., These matters, too, would
seem grist for a model act,

6. Public Education. In considering a model for this sub-

ject matter, a sharp distinetion must be drawn between the prob-
lem in states, mostly Southern, whose official policy is un~
sympathetic to integrated schooling and states that are officially
committed to integration, or at least to ending segregation.

8. Model state leglslation would seem inappropriate as sa
means of solving the problems of jurisdictlons officlally op-
33

posed to integrated education, Brown v. Board of Education

having settled the law, the need now is vigorous and intelligent
enforcement, It can be safely assumed that no state desiring to
maintain segregation would adopt or implement even the most pal=-
1id provision designed to alter the status quo. The burden will
have to be borne by the federal government and private litiga-
tors; this 1s the premise that underlies Title IV of the Civil
Rights Aet of 1964 and should guide us here.

b. Where state peclicy 1s in favor of Iintegrated schooling,
the problem of discrimination will not ordinarily take the form
of intentional eegregation by a school board or similar body.

Where it does, the Brown case would govern to invalidate the im~
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proper drawing of district lines, assigning of pupils, etc.
State law would seem superfluous in these cases, and a model pro-
vision unnecessary,

A different conclusion is called for by the problem of "de
facto segregation," that is, separate schooling not resulting
from intentional discrimination by a state or local official, but
rather a product of segregated housing patterns and the neighbor-
hood school concept. It 1s in this arena that Northern combatants
are jousting, and recent case law and literature reflect the
seriousness and pervasiveness of the struggle. State legislatures
have begun to respond., California has empowered its Department
of Education to advise on "problems involving the ethnic distri-
bution of pupils and school attendance areas." Illinols took a
further step by amending the general school law to make it a duty
of public school boards, in building or acquiring schools not to
do so in a manner that promotes segregation on the basis of race
or natlonality. Boards were also directed to change, as soon as
practicable, exlsting attendance units in a way that takes into
conslideration the elimination of segregation.

There would appear good reason to draft provisions, perhaps
based on the California and Illinois laws, that are designed to
cope with de facto segregation. The problem is important and
difficult, the federal act does not reach it, and attempts to make
progress through the medium of the Brown case have so far been
mixed., Consequently, this is an area where precise state legig-
lation might clarify the responsibilities of officials and assist

measured steps to end the circle of segregation in housing and

educatlion in the North.
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7. Voting., In states where there have been documented re-
ports of discrimination in voting registratlon, this 1s ordinarily
part of a wider pattern of discrimination against the Negro under-
taken with at least the taclt consent of state and local officlals.
The federal government, acting on this assumption, has sought and
finally obtalned from Congress comprehensive legislation designed
to end bars to Negro voting. States resisting these laws would
plainly be loath to pass their own laws, and in the other states
no legislation is needed. Accordingly, it 1s recommended that
voting provisions be excluded from a model act,

8., Miscellaneous Provisions, There is support in the 196l

federal statute, some state laws, and in scholarly writing for at
least two types of catch~all provisions, As explained in a re~
cent article by Professor Bonfield,Bu the first covers all persons
who intentionally aid, compel, or coerce another to violate any
section of an antidiscrimination act. The second type protects
all persons agalnst whom reprisals might be taken for thelr part
in helping to effectuate the statutory scheme by preventing land-
lords, employers, and all others covered from discriminating in
business against any person because he obeys or defends the sta-
tute., A model act could deal with these provisions in several
ways. It could adopt Professor Bonfleld'!s broad suggestion of
making both catch-all provisions apply to all forms of discrimi-
nation. It could apply both provisions to less than all forms of
discrimination, in the manner of section 704 of the 1964 Civil
Rights Act, which relates exclusively to employment, Or it could
apply one but not both of these provisions to certain types of

discrimination.
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B. Remedial Provisions

It is plain that if a model act is desired, it will include
a wide range of remedial provisions, including at least those
necessary to establish a functloning human rights commission, In
broad terms, our inquiry should be into the form of statute that
would be most effective in implementing the substantive goals
described above and, conversely, what remedlial provisions should
be avoided at all costs. In setting out the appropriate legis-
lation, attention should be given also to provisions that have
been successfully utilized by one or more states but are as yet
not widely employed. In practice, one of the omnibus statutes
might serve as a prototype for the model act.

1. Human Rights Commissions. Many of the pertinent issues

have been discussed in Section IV above, including the complaint,
the investigation, the conciliation procedure, the formal hearing
following an unsuccessful conciliation, and the enforcement
mechanism, These matters will not be reviewed here except to em-
phasize that the quest in all cases should be to discover which
type of statute is most effective for each stage of the adminis~
trative process, That there are significant differences 1s at-
tested to by the secondary literature and the reports of the com-
missions themselves., For example, in 1ts 1962 report, the Michlgan
Human Rights Commission recommended that the state legislature
facilitate enforcement by increasing the maximum time to file pri-
vate complaints from 90 days to 6 months, permitting the Commission
to initiate investigations on its own motions, granting it the
subpoena power, and altering the appellate procedure to deny re-

spondents a trial de novo.35 Similarly, the 1962-63 report of the
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Colorado Commission urged the state legislative to adopt the ma-
jor reform of enacting gn omnibus act and the comparatively minor
one of emulating states like Massachusetts by authorizing the
Commission to maintain the status quo pending final determination
of complaints in housing and employment cases.36

These instances are merely illustrative, A large part of
the drafting process would probably consist of exploring, through
diverse means, just what provisions are desirable for a modern

commission,

2. Penal Provisions. Considerations run both ways on the

important question whether a model act should contain criminal
provisions as a supplemental means of enforcing a state!s policy
against discerimination. Arguing against a penal provision are
the facts that prosecutors may be reluctant to act, that a jury
must find the defendant gullty beyond a reasonable doubt, that
such statutes will inevitably be construed narrowly, and, perhaps
most important, that the policy against antidiscrimination should
not be enforced through a sanction, such as the criminal law,
that 1s both punitive and stigmatizing.

These considerations apply mainly to states which do not have
an antidiscrimination commission. Where such an agency exists,
however, it can be fairly maintained that supplementary penal
provisions will give the state a necessary weapon against the in-
transigent violator, particularly since the 196l federal act con-
tains no penal provision., One possible solution, of course, would
be to recommend supplemental penal provisions in certain substan-
tive areas, say public accommodations and employment, but not in
others, 1f substantial grounds could be discovered to distinguish

among areas of discrimination.
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The severity of punishment provided for in existing penal
laws varies considerably. New Hampshirel!s public accommodations
statute has a range of from $10 to $100, Delaware's up to $500
fine and 90 days in jail, while Colorado permits incarceration
up to one year, Several states (Montana, Idaho, Kansas) have
statutes with no specific penalty. While the issue 1s obviously
discretionary, a model act might be useful to a certain point,
for example in demonstrating that the more severe statutes are
not enforced.

Some jurisdictions have special penal provisions which should
be studied in the course of drafting a model act, For instance,
Maine has different penalties for first and subsequent violations
of its public accommodations statute; the District of Columbia
gives informers whose information leads to conviction one=half of
the fine collected; Montana requires a majority of commissioners
to approve each decision to prosecute; Illinols has a provision
enabling a court to order prosecution under 1its civil rights law;
and Michigan and Pennsylvania provide speclal penalties for dif-
ferent types of violations, such as an employer?!s failure to post
public notices that he is hiring on merit.

3, Private Damages, As in the case of the criminal remedy,

1t has been widely claimed that private actions are ineffective
for the simple reason that very few people sue. Once again, how-
ever, civil damages may be a useful supplemental remedy; there
seems little reason to deny an individual the right to recover for
the insult and inconvenlence caused him, as well as monetary
damages occasioned by discrimination,

Various states have special provisions whose effect would have
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to be studied before a definitive model is drafted, For example,
Massachusetts provides that an individual may recover agalnst
only one person for each violation of its publie accommodations
statute; Michigan permits the recovery of treble damages; and some
states, including California, allow recovery of punitive damages.

,, Other Remedial Provisions. In addition to the three basic

means of enforeing civil rights legislation that have already been
discussed, there are other possible forms of relief, For example,
many states provide for the revocation of the operating license

of establishments that manifest bias in serving the public. Sev-
eral states provide that discrimination on the part of any contrac-
tor or subcontractor in any public contract constitutes a material
breach, with forfeiture and even criminal remedles following. And
an Illinois statute calls for the discharge of any state official
who discriminates in the course of his dutles,

Problems of evidence would also have to be considered. The
most important question, of course, would be whether or not to
follow the majority by freeing the formal hearing after concilia-
tion efforts fail from the rules applicable to judiecial proceedings.
The statute could also deal with the question of statistical evi-
dence in hearings, And various presumptions are possible; for
example, New Jersey has such a provision to assist in enforcing
its public accommodations law -- any written document purporting
to relate to any establishment and to be made by an owner or manager
is made presumptive evidence in any civil or criminal action that
it was authorized by such person,

All of these matters would have to be evaluated for possible

inclusion in model legislation, In addition, other remedies that
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geem not to have been employed to the present time might justify

themselves; for instance, publicity devices might be useful to
shed unwelcome light on errant companies and individuals and

thereby encourage compliance with the law.

C, Administrative Law Provisions

1, Commission Structure., Among the relevant questions under

this heading are the number of commissioners and their salary,
term of offlice, and method of appointment.37 Although these issues
are closely related to varying state customs and administrative
practices, I am inclined to think that a model should deal with
some of them, at least to set the framework for the antidiscrimi-
nation agency. For example, a recommendation could be made as to
whether human rights should be enforced through an independent
commission, as in most states, or by cabinet officials In the
executive branch, such as the Departments of Labor or Education.
The appointment process =~ specifically, whether by the governor
alone or with the consent of the state senate -- also would appear
a subject on which a model act could speak with authority. Other
provisions, such as length of term and salary, would appear in-
appropriate for model legislation.

2. Separation of Functions., Antidiscrimination commissions

have been criticized on both constitutional and policy grounds
because they often embody in a single agency powers of accusatlon,
investigation, prosecution; and decision. The commisslion counsel,
who ordinarily performs a wide variety of roles, is often the focal
point of these attacks, which seem related to the broader charge

that certain commissions have acted aggressively to promote racial
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integration rather than merely to remedy overt acts of discrimi-
nation.

Separation of functions raises an important problem of ad-
ministrative law and one that is inherent in the creation of any
administrative agency, including a human rights commission., The
real issue for draftsmen of a model act would be whether to at-
tempt a major analysis of the constitutional problems involved.
This appears an unsound idea in view of the widely disparate tra-
ditions within each jurisdiction and the subtle nature of the
questions, Accordingly, despite the pervasiveness of the problem,
it is recommended that the model act refrain from explicit com-
ment on 1t,

3, Election of Remedies. Several states have provisions

which require an election between a clvil judicial remedy and the
commission procedure, There are important differences, however,

in the way they impose the election requirement. Some statutes
provide for dismissal of a complaint in the administrative agency
after a civil action has been begun. Conversely, some prohibit

the commencement of a court action while commission proceedings

are pending. States also differ in other respects, such as whether
they regard an election as irrevocable and, if not, how evidence
adduced in one forum should be treated in the other. And Mas~-
sachusetts has the unusual provision that limits any person ag-
grieved under its public accommodations law to recovery of private
damages against only one person for any one act of discrimination
or restriction.38

My tentative opinion is that a model act might make a contri-

bution in this area, specifically in whether or not to require
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complainants to make an election of remedies and, if so, at what
point and of what kind., This judgment is based partly on the
importance of the issue to enforcement of civil rights statutes
and partly on a suspicion that the policy underlying the election
requirement might be found to be outweighed by the burden it im-
poses on complainants, ©n the other side, of course, is the con-
sideration that to enable complainants to pursue more than one
remedy smacks of double jeopardy for the respondents. Whatever
the ultimate conclusion, differing state laws might be harmonized
by a recommendation based on careful study of exlisting practices,

L. Judicial Review, Issues of reviewability have been the

prime source of litigation involving human rights commissions,
One set of cases concerns who may appeal commission findings; all
statutes permit respondents some form of judiclial review and most
grant this right to complainants and other aggrieved parties, A
second main question is which agency "orders" are reviewable,
Here statutes differ considerably not only as to the stage at which
review can be taken but also the nature of the proceedings. For
example, on the perennial question of the appealability of com-
mission dismissals based on a finding of no "probable cause,"
should review be by a court or an executive department and should
it be on a trial de novo or more limited scale?

This subject would seem appropriate for a model act and might
well be one in which field research could be valuable. The aim
would be to determine which scheme of judicial review is failrest
to all parties concerned and most efficient from the point of view

of facllltating a prompt disposition of complaints.
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D. Miscellaneous Provisions

There are a number of other statutory sections that are more
or less standard in form which would probably be included in any
model act, Among these are a preamble containing findings of
fact and a statement that citizens of the state are entitled to
be free of discrimination as a "civil right"; a statement that the
civil rights law should be construed "liberally"; a severability
clause in the event that a court declares any section of the sta-
tute unconstitutional; a provision authorizing municipal ordinances
to supplement state remedies; and a clause announcing the effec~
tive date of the act,

As conventional as these provisions seem, some are of consid-
erable importance and in almost every instance there is room for
thoughtful drafting. For example, the declaration of a "civil
right" often triggers special penal provisions of state law; in
the case of severability, some sections may be thought so interde-
pendent that one should not function in the event of the invalida-
tion of the other; or 1t may be decided that the act's purposes
would be better served if it pre-empted local ordinances, as does
Californiats housing lawj and perhaps the Employment Title of the
196l Civil Rights Act should be emulated in providing that certain

gections of a statute take effect before others,



VII. The Drafting Process

The way stations along the road to a properly drafted model
set would seem to include determination of the general areas to
be covered; familiarity with the types of provislons that might
be suitable within each area; isolation of the controversial 1s-
sues; and resolution of these issues. The earlier discussion in
Sections IV and VI touched on some of these matters and perhaps
provides an inkling of the kind of research and analysis that
could be employed in the drafting process.

If it is decided to go forward, it will be necessary to give
intensive study to existing statutes, commission reports, and
secondary literature, As already mentioned, the reporter could
use one of the existing omnibus statutes as the basis for the model
act. In addition, it would undoubtedly be helpful to consult with
a sampling of persons who have had first-hand or scholarly rela-
tions to civil rights laws. This would include members of anti-
discrimination commissions, complainants and thelr lawyers, respon-
dents and their lawyers, and sympathetic "neutrals," such as law
professors, legislators, and staff members of the Anti-Defamation
League., The Harvard Law Review's discussion of human rights com-
missions suggests the potential value of field research, and I
should think that it would be liberally employed.

One means of achieving both of the above goals -- consulta-
tion with informed persons and field research -- would be through
an advisory committee. ‘A group of, say, eight to fifteen persons

of varying points of view and from different geographic reglons, to
58
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assist the reporter by gathering data, reviewing preliminary
drafts, and advising on questions of policy not sufficiently
grave to call to the attention of the National Conference or its
Executive Committee., Accordingly, I would recommend the forma-
tion of such an advisory committee if model legislation is pre-
pared.

The drafting timetable presents a problem. Preliminarily,
it may be useful to consider the following tentative schedule,
which is believed to be fairly realistic.

Jan, 1965 -~ Reporter to begin work in earnest.

May, 1965 =~ Consultation with advisory committee on
issues of policy, scope of field research, lines of approach,
and possibly on a preliminary draft of a statute.

Aug, 1965 -- Presentation to the annual meeting of pre-
liminary draft or tentative outline of statute, issues of policy

for immediate resolution, and other matters,

Dec, 1965 =- Consultation with advisory committee on
first draft (or revised first draft) of detailed statute.

May, 1966 -- Consultation with advisory committee on
revised draft of detailed statute.

Aug. 1966 -- Presentation to the annual meeting of filnal
draft of statute, with request for approval,

Dec. 1966 -~ Presentation to special session of Confer-
ence of revised final draft (if necessary), with request for ap-
proval,

Jan., - March 1967 ~- Presentation of approved statute
to 1967 session of state legislatures.

This timetable represents an attempt to strike a reasonable
balance between the inconsistent demands of thoroughness and punc-
tuality, with the objective of completing a finlshed product in
time to submit to the states at their 1967 legislative sessions.
There may be holes in this timetable, but the information available

suggests that it i1s not seriously out of line.
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The problem referred to above stems from the assumption that
a statute will be timely if it is available for the 1967 sessions,
The assumption is based on the fact that only a few state legls-
latures -- no more than ten -- meet in even years, and accordingly
the great bulk of jurisdictions will be able to examine the model
for the first time in 1967. Accepting this line of reasoning,
1967 will be soon enough.

Although the factual premise is true, the conclusion may not
follow, The number of legislatures meeting in 1966 may be few,
but they comprise some of the most important states -- New York,
Pennsylvania, and California, to name some. These states are
leaders in this and other fields, and if they decide to act on
civil rights in 1966 (without the opportunity to resort to the
model legislation then under preparation), much of the model!s
influence could be vitiated.

What 1s the alternative? It can only be to have the proposed
model avallable for the 1966 legislative session. But this will
be difficult in view of two possible snags. The first relates to
the demands of careful and imaginative drafting, The above time-
table would have to be accelerated to the point of providing the
1965 annual meeting with a first draft of the statute, with the
opportunity on that occasion for discussion among the reporter,
his advisory committee, and members of the Conference. Further
meetings would have to be held throughout the Fall of 1965 as the
work of the reporter progressed, and there would have to be some
mechanism for final approval in December 1965. A serious question
exists whether sound legal work could be done under thls regime.

The second problem under the accelerated schedule 1s the or-
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ganizational mechanism of the National Conference; that 1s, as-
suming the need to finish by the 1966 leglslative sessions, could
the Conference's constitutional process of consultation and consec-
utive approval at two annual meetings be satisfied? This is, of
course, a questlion for experienced representatives of the Confer-
ence, (At this point, 1t seems well to emphasize that the timing
question has been stimulated by the fear that 1967 may be too
late for maximum influence of a model act; if this is incorrect,
the original timetable is reinstated, assuming that it is found
satisfactory on its own terms,)

A word about cost. Much depends of course on the length of
the project, which could run anywhere from a minimum of 15 months
to a maximum of three or four years (if the basic schedule out-
lined above 1s i1tself deemed overly ambitious). Perhaps the most
reasonable estimate 1s two years. Cost per year would include a
payment to the reporter, money for his research, stenographic and
traveling expenses, traveling money for meetings of the advisory
committee, an honorarium for members of the committee, if that is
the practice, and no doubt some other miscellaneous expenses, My
experience being limited in these matters, the financial question

will be left in this form.

September 196l



Footnotes

In line with instructions from Professors Braucher and Dun-
ham, the footnoting is intentionally kept light; no attempt 1s
made to document every statement of fact or to attribute ideas
that have appeared elsewhere, For this reason, it will be help-
ful to bear in mind the contents of the appendices, in particular
Appendix D (selected bibliography on civil rights legislation)
and Appendix B (citations to pertinent state statutes). Statu-
tory citations will not be given in footnotes; instead, reference
will be made to the states having laws of a particular kind, and
these can then be checked in Appendix B.

N.D.

1. 109 U.S. 3 (1883).

2. For an extensive review of the history, see Konvitz and Leskes,
A Century of Civil Rights 155 et seq (1961).

3. Note, 74 Harv., L. Rev. 526 (1961).

. For a more detailed description of antidiscrimination commis-
sions, see the "General Articles" listed in Appendix D,

5. The New York Law Against Discrimination, which will be dis-
tributed with this paper, is technically not an "omnibus sta-
tute" because 1t does not include the statet!s provisions
prohibiting discrimination in private education., (These are
administered separately by the Commissioner of Education,)
Nevertheless, the New York law is a good prototype of a com=

prehensive state statute,
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10.

11,
12,

13,

14.

15'

16.

17,
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293 N.Y. 315, 56 N,E.2d 721 (1944), afftd 326 U.S. 88 (1945).
372 U.S. 714 (1963).
56 N.J. Super. 542, 153 A.,2d 700 (1959), aff!d 31 N.J. 51k,
158 A.2d 177, appeal dismissed 363 U.S. 418 (1960).
See Note, T4 Harv. L. Rev., 527, 545-L46 (1961).
Avins, Freedom of Choice in Personal Service Occupations:
Thirteenth Amendment Limitations on Antidiscrimination Legis-
lation., L9 Cornell L. Rev, 228 (1963).
346 U.s, 100 (1953).
See the scholarly memorandum prepared by Galer T, Butcher,
Legislative Attorney, Library of Congress Legislative Refer-
ence Service, Hearings before the Senate Committee on Com=-
merce on S. 1732, Pt. 2, 88th Cong., lst Sess., p. 1315
(1963).
See the discussion in Bonfield State Civil Rights Statutes:
Some Proposals, 49 Iowa L. Rev. 1067, 1086-95 (196L).
O'Meara v, Washington State Board Against Discrimination,
58 Wash., 2d 793, 365 P.2d 1 (1961).
For fuller discussions of the early civil rights laws, see
Maslow and Robison, Civil Rights Laws and the Fight for
Equality, 20 U, Chi. L. Rev. 363 (1953); Gressman, The Un-
happy History of Civil Rights Legislation, 50 Mich, L. Rev.
1323 (1952).
Henderson v. United States, 339 U.S. 816 (1950); Morgan v.
Virginia, 328 U.S. 373 (1946); 49 C.F.R. 180a (1961).
18 U.S.C. 8 241 (conspiracy provision); 18 U,S.C. 8 242 (pro-
hibition of individual action, in slightly different statutory

language).
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19.
20.
2l,

22,

23,
2.
25,

26,
27.
28,
29.
30.

31.
32,

33.
3}-|-o
35.

6l
42 U.8.C. 8 1971,
71 Stat, 637 et seq.
T4 Stat. 92 et seq.
Hearings before the Senate Subcommittee on Employment and
Manpower of the Committee on Labor and Public Welfare on
S. 773, S. 1210, S. 1211, and S. 1937, 88th Cong., lst Sess.
499, p. 490 (1963).
1963 Handbook of the Natlonal Conference of Commissioners
on Uniform State Laws, p. 222.
1963 Handbook, p. 65, 68.
1963 Handbook, p. 223.
See Wechsler, The Challenge of a Model Penal Code, 65 Harv,
L. Rev. 1097, 1098-1101 (1952).
334 U.S. 1 (1948).,
346 U.S. 249 (1953).
See generally Wechsler, note 25 supra.
1963 Handbook, p. 22l.
States with such laws are Massachusetts, New Jersey, and
Pennsylvania.
Exec. Order No, 11063, 27 Fed. Reg. 11527 (1962).
E.g., Bittker, The Case of the Checkboard Ordinance: An
Experiment in Race Relations, 71 Yale L.J. 1387 (1962);
Hellerstein, The Benlgn Quota, Equal Protection, and "The
Rule in Shelley!s Case," 17 Rutgers L. Rev. 531 (1963).
347 U.S. 483 (1954).
Bonfield, supra note 13, at 1109-10.
Michigan Fair Employment Practices Commission, 1962 Annual
Report, pp. 26-27,



36.

37,

38.

68
Colorado Anti-Discrimination Commission, 1962-63 Report,
pp. 16=17.
A somewhat outdated but still useful tabular analysis of
commission structures is contained in Note, 3 Race Rel. L.
Rep. 1085 (1958).
See the discussion in Note, 74 Harv., L. Rev, 526, 569=71
(1961).



Appendix A - State Antldiscrimination Laws
(As of March 18, 100%)

(.-' (Appendix V to the opinion of Mr, Justice Douglas in Bell v.
' Maryland, 84 Sup. Ct. 1814, 1846-47 (1964))

(Prepared by the United States Commission on Civil Rights.)

Privately
Owned Public Private Private Private Private

State Accommodations Employment Housing Schools Hospita:

1 559 1 9 2 gr
AlaSka e e % 08 08 1 ;252 1 62 - l 02
California LI B B 1837 1252 i .- 1
Colorado :..seee 1 1 1959 e R
Connecticut .... 188% 1931 1959 ———— 21953
Delaware ...eeee 1963 %9 0 S R, R
Hawaii [ I A B - 9 5 - ——— - -
Idaho *® 8 8 88 800 0 1961 :].9 l - & = = - . ————
I11inois ....... 1885 1961 ceee 31663 21927
Indiana L B N B B BN ) 188% % 3 S~ ettt 1265
IOW& ® 48 & 008 88 W 88 1 - — - - -
Kansas .peesecas 1874 1961 W B ————
KentUCky LI SN R Eediacteog " T g Qiégé
Maine LA L N R B O] 1959 Nt e - -
Maryland U B 1 6 s R - S N i g gy - - - -
Massachu?etts s 1862 1946 1959 1949 1953
MiChigan L B B B O 1 5 ;255 - - 2———-
Minnesota ...... 1885 1 1961 S 1943
Missouri LN o ———— 19 1 - e o - - -
Montana L B B B 1955 L S = . - e
Nebraska L B B 1885 S . .- - - 2---—
New Hampshire .. lggﬁ --}1" %ggl i;ag %96%-
New Jersey .cees 1 1945 3 !
New MeXicO .s.... 1955 i B S— F— 19
New York ....... 1874 1005 1961 1945 1945
North Dakota ... 1901 s P i p ==

Oh10 seecvnnesss 1884

Oregon ..epceoee J
Pennsylvania ... %%éz
Rhode Island ...
South Dakeota ... 1963

g 1961
W B

s
"

Vermont ..,u.... 1057 1963 —--= =mee B1057
Washington*y.... 1890 1949 ———— 1957 1957
Wisconsin ..si5 5 1057 e sy S —
Wyoming L I I 1961 - ———— - 21961

The dates are those 1n which the law was first enacted; the
underlining means that the law is enforced by a commission. In ad-
dition to the above, the following cities in States without pertinent
laws have enacted antidiscrimination ordinances: Albu erque, N. Mex.
(housing); Ann Arbor, Mich. (housing); Baltimore, Md. employment);

. Beloit, Wis. (housing); Chicago, I1l, (housing); El Paso, Tex. (public

Q., a&commodations;; Ferguson, Mo, fpublic accommodations); Grand Rapids,
Mich, (housing) ; Kansas City, Mo. (public accommodations); Louisville,
Ky. (public accommodations); Madison, Wis. (housingz; Oberlin, Ohio
(housing); Omaha, Nebr., (employment); Peoria, Ill. housing); St.
Joseph, Mo. (public accommodations); St. Louis, Mo. (housing and public
accommodations); Toledo, Ohio (h%P%an); University City, Mo. (public



accommodations); Yellow Springs, Ohio (housing); and Washington, D. C.
(public accommodations and housing).

1.

2.

10,

Alaska was admitted to the union in 1959 with these laws on its
books.

Hospitals are not enumerated in the law, however, a reasonable
interpretation of the broad language contailned in the public
accommodations law could include various health facillities.

The law appears to be limited to business schools.

Hospitals where operations (surgical) are performed are required
to render emergency or first ald to any applicant if the accident
or iInjury complained of could cause death or severe injury.

In 1963, the Governor issued an executive order requiring all
executive departments and agencles whose functlons relate to the
supervising or licensing of persons or organizations dolng business
to take all lawful action necessary to prevent racial or religious
discrimination.

The law exempted 11 counties; in 1964, the coverage was extended
fo include all of the counties.

See 1963 Mich, Atty. Gen. opinion holding that the State Commis-
sion on Civil Rights has plenary authority in housing.

The statute does not cover housing ger ge but it prohibits
persons engaged in the business from scriminating.

The statute relates to vocational, professional, and trade
schools,

In 1962, a Washington lower court held that a real estate broker
is within the public accommodatiors law.



Appendix B - Citations to State Antidiscrimination Laws

1, Statutes Creating Antidiscrimination Commissions

Because some commissions are created as part of a broad
antidiscrimination law, the statutory references below often
include provisions dealing with employment or other substantive
areas, Twenty-two states have established antidiscrimination
commissions.

1. California. Calif. Labor Code, secs. 1414-1432 (Supp., 1963).

2. Colorado. Color. Rev. Stat., secs., 25-3-1--25-3-6,
- 69-7-1--69-7-7; 80-24-1--80-24-8 (Supp. 1960).

3.Connecticut. Conn. Gen. Stat, Ann. Rev., secs., 53-34, 53-36
(1960); 53-35 (Supp. 1963).

4, Illinois. Ill., Rev. Stat., ch. 48, sees. 855--866 (Supp.
R 1963); ch, 127, secs. 214,1-21L4.5 (1953).

5. Indiana. Ind. Stat. Ann., secs. 40-2307--40-2317 (Supp.
T 1964),
6. Kansas, Kan. Rev. Stat., secs. 41-1001--41-1009 (1961,

as amended Supp. 1963).

7. Maryland. Ann, Code Md,, art. 49B, secs. 11-1-3; 11-16
— (Supp. 19611,

8. Massachusetts. Mass. Gen., Laws Ann., ch. 6, secs. 17,56;
ch. 151B, secs. 1-9 (Supp. 1963); ch. 151C,
secs. 1-5 (1957).

9. Michigan. Mich. Stat. Ann., sees. 17.458 (1)--17.458(11)
(1960); Mich. Constitution of 1963, art. V,
sec., 29 and art. I, sec. 2.

10. Minnesota. Minn. Stat. Ann. secs. 363-01--363-13 (as
amended through 1963).

11. Missouri. Ann, Mo. Stat., secs, 213.010--213.030, 296,010
ik --296,070 (Supp. 1963). Mo. Laws of 1957,
[S.C.8,H.B, 125] p. 299, secs. 1-5 (Temporary).
12. Nevada. Nev. Rev. Stat., secs. 233.010--233.080 (1963).

13. New Jersey. N. J. Stat. Ann.,, secs. 18:25-1--18:25-28
(Supp. 1963).

14, New Mexico. N. Mex. Stat. Ann., secs. 59-4-1--59-4-14 (1960),

o 0 [
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16.

17.

18.

19.

20.

21,

22,

New York. N, Y. Exec. Laws, art. 15, secs. 290-301 (as
- amended 1964).

Ohio, Ohio Rev. Code Ann. secs. 4112-01--4112,99
(Supp. 1963).

Oregon. Ore. Rev. Stat., secs. 651,020--651.060 (1963)
and 659.010--659.990 (1963).

Pennsylvania.Pa. Stat. Ann., tit. 24, secs. 5001-5010 (1962);

tit. 43, secs. 951-963 (Supp. 1963).

Rhode Island.Gen. Laws R. I., secs. 28-5-1--28-6-21. (as
amended 19635.

Washington. Revi ngg Wash. Ann., secs. 49,60,010--49,60, 320
1962).

West Virginia. wz gaj Code of 1961 Ann., secs, 265(156) - 265
161).

Wisconsin. Wisc. Stat. Ann., secs. 15.85-15.855 (1957);
e 111.31--111.37 (Supp. 1964),

“B=De



2. Employment Statutes

(; Twenty-seven states have statutes that prohibit discriminatvion

in employment.

1.

9.

10.
: P
12,

13.

14,
15,

16;
17.

18.
19.
20.

- 21,

22,

Alaska. Alaska Stat., tit. 23, ch. 10, secs. 23.10.190

--23.10-235 (1962).
California. Calif. Lab, Code, secs. 1410-1432 (1959).

Colorado, Colo. Rev., Stat., secs. 80-24-1--80-24-8.

. Connecticut. Conn. Gen. Ann. Rev., secs. 31-122--31-128 (1960)

Delaware. Del, Code, tit. 19, secs. 710-713 (1960).

Hawaii. Hawaii Rev. Laws, secs. 90A-1--Q0A-9 (Supp.

"“‘“*' 1963).

Idaho. Idaho Code, secs. 18-7301--18-7303 (Supp. 1963).

Illinois. I11. Ann. Stat., ch. 48, secs. 851-866 (Supp.

T 1963).

Indiana. Ind. Stat. Ann., secs. 40-2307--40-2315 (Supp.

m——— 1964),

Iowa. Iowa Code Ann., sec, 735, 735.6 (Supp. 1963).

Kansas. Kan. Rev. Stat., secs. 41-1001--41-1009 (1961).

Massachusetts.Mass. Gen. Laws, Ann. ch. 151B, secs, 1-10
(1958).

Michigan. Mich. Stat. Ann., sees. 17.458(1)--17.458(11)
(1963).

Minnesota. Minn. Stat. Ann., secs. 363.01-363.13 (1957).

Missouri. Ann. Mo, Stat., secs. 296.010--296.070 (Supp.

— 1963).

Nevada. Nev. Rev. Stat., secs. 233.010-233.080 (1963).

New Jersey. N. J.6S§at. Ann., secs. 18:25-1--18:25-28 (Supp.
1963).

New Mexico. N. Mex. Stat. Ann., secs. 59-4-1--59-4-14 (1960).

New York, N. Y. Exec. Law, secs. 290-301 (1951).
Ohio. Ohio Rev. Code, secs. 4112,01--4112.99 (Supp.1963
Oregon. Ore. Rev. Stat., secs. 651.020--651.060, 659.010-

659.990, 696.300 (1963).

Pennsylvania. Pa., stat. Ann., tit, 43, secs. 951-963 (Supp.
1963).
~ B3




23. Rhode Island. R. I. Gen. Laws, secs, 28-5-1--28-5-39 (1957).

24, Vermont. Vt. Stat. Ann., tit. 21, secs. 495-495¢ (Supp.
— 1963).
25. Washington. Was?. geg. Code, secs. U49,60-010--49,60.320.
1962).

26. West Virginia. W. Va. Code Ann., secs. 265-156--265(161) (1961).

27. Wisconsin. Wis. gﬁ?t' Ann,, secs. 111.31--111.37 (Supp.
= 1964),

_B_ L.



3 Public Accommodations Statutes

Thirty-three states and the District of Columbia have statutes

1.

11.

12,
13.

14,

15.
16.

1T

18.
19.

20,

Alaska.

California.

Colorado.

Connecticut.

Delaware,

Idaho.
I1llinols.
Indlana.

Towa.

Kansas,

Malne.

Maryland.

Massachusetts.

Michigan.

Minnesota.
Montana.

Nebraska.

Nevada.

New Hampshire.

New Jersey.

N. H. Rev,

prohlbit discrimination in public accommodations.

Alaska Stat. tit. 11, ch., 60, secs. 230-40
(1962).

Cal. Civil Code, secs. 51-53 (Supp. 1963).
Col. Rev. Stat. Ann., secs, 25-1-1--25-3-6.

Conn. Gen., 3tat, Ann., secs., 53-34--53-37

(1960).
Del. Laws, Ch. 181, Vol. 54 (1963).

Idaho Code Ann, sees. 18-7301--18-7303
(Supp. 1963).

I11., Stat. Ann,, tit. 38, sees. 13-1--13-4
(Supp. 1963).

Ind. Ann. Stat., seecs. 10-901--10-914;
40-2307--40-2317 (Supp. 1964).

Iowa Code Ann., secs. 735.1--735.2.

Kans. Gen. Stat. Ann., sec. 21-2424 (1949),
Kans. Gen, Stat., ch. 279 (1963).

Me. Rev. Stat. Ann., ch, 137, sec. 50
(Supp. 1963).

Md. Ann. Code, art. 49B, sec. 11 (Supp.1964).

Mass. Gen. Laws, ch. 272, secs. 924, 98
(Supp. 1963).

Mich. Stat. Ann., secs. 28,343--28,344 (1962).
Minn. Stat. Ann,, sec., 327.09.
Mont. Rev. Code Ann., secs. 64-211 (1962).

Neb. Rev. Stat., secs. 20-101--20-102 (Supp.
1963).

Nev. Rev, Stat., secs. 233,010--233,080.

Stat., secs. 354.1--354.4 (Supp.
1963).

Nu Jo Stat. Ann-, S@CS. 10:1_2"*‘10:1“7'

-B-5-



21. New Mexico. N. Mex. Stat. Ann., secs. 49-8-1--48-8-6
(Supp. 1961).

22. New York. N. Y. Exec, Law, secs. 290--301,
23. North Dakota, N. D. Century Code, sec. 12-22-30 (Supp. 1963).

24, Ohio. Ohio Rev. Code Ann., sees. 2901,35--2901,36

25. Oregon. Ore, Rev, Stat., secs. 30.670--30,680, 659.037
(1963).

26. Pennsylvania. Pa. Sgag. Ann., tit. 43, sees. 951-63 (Supp.
1263).

27. Rhode Island. R. I, Gen. Laws, secs. 11-24-1--11-24-8
(1957).

28. South Dakota S. D, Laws of 1963, sec. 1001.

29, Vermont. Vt., Stat, Ann., tit. 13, secs. 1451-1452
(1958).

30. Washington. Wash. Rev. Code, secs, 9.91.010, 49,60,010--
49,60,320 (1962).

31. West Virginia. W. Va. Code Ann., secs. 265(156)-265(161)

(1961).

32. Wisconsin. Wis. Stat. Ann., sec. 942,04,

33. Wyoming. Wyo. Stat. Ann,, secs, 6-83,1--6-83.2
(Supp. 1963).

Washington, D. C. D. C. Code Ann,, secs. 47,2901--47,2904,
47,2907, 47.2901 (1961),

-B-6-



i,

Housing Statutes

a.

&

Public Housing. Eighteen states have statutes that prohibit

discrimination in public housing.

1.

Alaska,

California.

Colorado,

. Connecticut.

Idaho.

Illinois,

7. Indiana.

10.
11,
124
13.

4.,

15.
16.
17.
. 18.

Massachusetts.

Michigan.

Minnesota.
Nevada.
New Hampshire.

New Jersey.

New York.

Oregon.
Pennsylvania,
Rhode Island.

Wisconsin.

Alaska Stat. tit. 11, ch. 60, secs. 230-240

(1962).

Cal. Health & Safety Code secs. 35700-44
(Supp. 1963).

Colo. Rev., Stat. Ann. secs. 69-7-1 to -7 (Supp.
1961).

Conn. Gen. Stat. Ann. secs. 53-34 to -36 (Supp.
1963).

Idaho Code Ann. secs. 18-7301 to -7303 (Supp.
1963).

I11l, Ann. Stat. ch., 56 1/2,
(Supp. 1963).

Stat.

sec, 100,1-100.20

Ind. Ann. sec., 10-901 to -902 (Supp. 1964).

26FF(e)
ch., 151B,

Mass. Gen,

( Supp.
secs.

Laws Ann. ch. 121,
196? Mass. Gen Laws.
Supp. 1963).

Mich. Stat. Ann. secs. 5-3011 - 5.3057 (Supp.
1963).

Minn.

sec.,
Ann.

462,481 (1963).
233.010-233.,080 (1963).
secs, 35431-5 (Supp. 1963).
18.25-1--18.25-28 ( Supp.

Stat. Ann. sec.

Nev. Rev. Stat. secs.

N. H. Rev, Stat. Ann.

J. Rev,
1963).
Y. Pub. Housing Law secs. 156, 223; N. Y.
Civ. Rights Law secs 18(a)- e? N.Y. Exec,
Law secs. 290-301 (Supp. 1964

Stat.

Stat. sec.,

Ore. Rev, secs. 659,010-115, 696,300 (1963)
Pa, Stat. Ann. tit. 35, secs. 1661-64 (1964).
R. I. Gen. Laws. Ann, secs, 11-24-1 to -8 (1957).

Wisconsin Stat. Ann., secs. 66.40-.45 (Supp 1964).

=BT~



He Education Statutes

a. Private Schools. Ten states have statutes that prohibit

&

discrimination in all or scme private schools. Those that are starred

have comprehensive falr education acts, enforced by commissions,

1. Illinois, I1l. Ann. Stat., secs. 654, 669 (Supp. 1963).
2. Indiana, Ind. Rev. Stat,, secs. 40-2307--40-2317

( Supp. 1964).
3. Kansas. Gen, Stat. Kans., Ann., sec. 21-2424 (1959).
*4, Massachusetts. Mass. Gen. Laws, ch, 151C, secs. 1-5 (1958).

5. Minnesota. Minn., Stat. Ann., secs. 127.07, 127.08 (1960);
137.16 (Supp. 1963); 155.11 (as amended
through 1963),

*6. New Jersey. N. J. Stat. Ann., secs. 18:25-1--18-25-28
(Supp. 1963).

*7, New York N. Y. Education Law, sec. 313 (19643; N. Y.
Exec. Law, art. 15, secs. 296 (4), 296 (6)
(1964),

8. Oregon. Ore. Rev, Stat., 345.240--345,250 (1961).

*9, Pennsylvania. Pa. Stat., Ann., tit. 24, sees., 5001-5010
(1962).

*10, Washington. Rev., Code Wash., sec. 9.91.010,

b. De Facto Segregation. Two states have statutes relating

to de facto segregation.

1, California. Calif. Ed. Code, sec, 363 (Supp. 1963).
2, Illinois. I11, Stat. Ann, sees. 10-21,3, 10-22.5

(Supp. 1963).

-



bl

Urban Renewal or Publicly Assisted Housing. Seventeen states

c have statutes that prohibit discrimination in urban renewal or

publicly assisted housing.

1.

10.
11.
12,
13.

14,
15-
16.
17,

c'

e

1.

Alaska.

California.

Colorado.

Connecticut,

Illinois.

Indiana.

Massachusetts.

Minnesota.

. Montana.

Nevada.
New Hampshire.
New Jersey.

New York.

Oregon.

Pennsylvania.

Washington.

Wisconsin.

Alaska Stat. tit. 11, ch. 60, secs. 230-240
(1962).

Cal. Health & Safety Code secs. 33050, 35?00-44
(Supp. 1963).

Colo. Rev. Stat. Ann., secs, 69-7-1 to -7 (Supp.
1961).

Conn. Gen. Stat. Ann. secs. 53-34 to -36 (Supp.
1963).

I11., Ann. Stat. ch. 67 1/2 secs. 63-91 (Supp.
1963).

Ind., Ann. Stat. secs. 48-8501 to -85067 (1963).

Mass. Gen, Laws Ann. ch, 151B, secs. 1-9 (Supp.
1963).

Minn. Stat. Ann. secs. 462.481, .525(8), .641
(1963).

Mont. Rev. Codes Ann. sec. 11-3917 (Supp. 1963).
Nev. Rev. Stat., secs. 233.010-233.080 (1963).

N. H. Rev. Stat. Ann. secs., 354:1-5 (Supp. 1963).
N. J. Rev. Stat. sec. 18.25-28 (Supp. 1963).

N. Y. Civ., Rights Law secs. 18 (a)—(ei N. Y.
Exec. Law secs. 290-301 (Supp. 196 S.

Ore. Rev. Stat. secs. 659,010-,115, 696,300
(1963).

Pa. Stat, Ann, tit. 35, secs, 1661-64, 1680,307,
1711 (1964) Pa. Stat. Ann. tit. 43, secs.
951-63 (Supp. 1963).

Wash. Rev. Code secs. 49.60.010, .320 (196€2).

Wis. Stat. Ann., secs. 66,405-.45 (Supp. 1964).

Private Housing. Eleven states have statutes that prohibit

Alaska,

discrimination in nonpublicly assisted private housing.

Alaska Stat. tit, 11, ch., 60, secs, 230-240
(1962).

-B~-Q-



California.

Colorado.

Connecticut.

Massachusetts.

Minnesota.

New Hampshire,

New Jersey.

New York.

Oregon.

Pennsylvania.

Cal, Civ., Code secs. 51-53 (Supn. 18£3),

Colo. Rev., Stat. Ann. secs. 69-7-1 to -7
(Supp. 1961).

Conn., Gen, Stat, Ann., secs. 53-34 to -36
(Supp. 1963).

Mass. Gen, Laws Ann. ch. 151B, secs. 1-9
(Supp. 1963).

Minn, Stat. Ann. secs. 363.01-363.13,
507.18 (Supp. 1963).

N. H., Rev. 3tat. Ann. secs. 354:1-354:5
(Supp. 1963).

N. J. Rev, Stat, sec., 18:25 - 18:25-28
(Supp. 1963).

N. Y. Exec. Law, secs 290-301 (Supp. 1964).

Ore. Rev. Stat. secs. 659.010-.115, 696,300
(1963). .

Pa. Stat. Ann. tit, 43, secs. 951-63
(Supp. 1963).

-B-10-



Appendix C - Appellate Cases on

State Antidiscrimination Law

1. Supreme Court of the United States

Hall v. De Cuir, 95 U.S. 485 (1877). An Act of Louisiana

interpreted to require those engaged in interstate commerce to
give all persons traveling equal rights and privileges without
raclal distinctions is unconstitutional as a burden on inter-

state commerce.

Ry. Mail Ass'n v. Corsi, 326 U.S. 88 (1944). Section 43 of

the New York Civil Rights Law prohibiting discrimination in
employment can validly be applied to a labor organization. It
does not deny equal protection under the Fourteenth Amendment
nor is it repugnant to Art, 1, B 8, ch., 7 of the Federal Consti-
tution, conferring on Congress power over the postal service.
Congress has not clearly manifested an intent to occupy this

field of regulation so as to exclude state regulation.

Bob-Lo _Excursion Co, v. Michigan, 333 U.S. 28 (1948).

A Michigan corporation engaged chiefly in roundtrip transporta-

tion of passengers from Detroit to a Canadian Island was con-

victed in criminal prosecution of violating the Michigan Civil Rigﬁif
Act for refusing passage to a Negro solely because of race.

Held, this 1s foreign commerce, but the local interest attaching

to the business allowed the state act to be applied without

contravening the Commerce Clause.

District of Columbia v. John R. Thompson Co., 346 U,S. 100

(1953). Appellant was convicted under Acts of the District of

Columbia for refusing to serve a Negro in its restaurant. Held,
Cc-1



Congress may delegate self-government to the District of Columbia
which is as broad as the police power of a state and under which
it may prohibit discrimination against Negroes by local restau-

rants.

Colorado Anti-Discrimination Commission V. Continental Air

Lines, Inc., 372 U.S. 714 (1962). Federal Statutes and Executive

Orders do not preempt the field so as to prevent Colorado from
applying its Anti-Discrimination Act to an interstate carrier,
and the Colorado statute does not unduly burden Ilnterstate

commerce.



2. California

c; a. Supreme Court

Greenberg v. Western Turf Ass'n, 140 Cal. 357, 73 Pac. 1050

(1903). Violation of statute for refusal to admit to place of
public amusement entitles the person so refused puntive damages
where malice is shown, and the statute is a valid exercise of

the state police power.

James v. Marinship Corp., 25 Cal. 2d 721, 155 P. 2d 399 (1944},

The Civil Rights Law is an expression of public policy and will
be applied to a union even though unions are not expressly

included within the statute. As applied, one statute is valid.

Williams v. Int. Brotlerhood of Boilermakers, 27 Cal. 24 586,

165 P. 24 903 (1946), Same as immediately above.

Orloff v. Los Angeles Turf Club, Inc. 30 Cal. 24 110, 180

P. 2d 321 (1947). Plaintiff ejected from a horse racing course

in vioclatibn of statute prohibiting proprietor of places of

public amusement from refusing admission was entitled to injunc-
tive relief notwithstanding that the statute specifically provided

for recovery of monetary damages only.

Burks v. Poppy Construction Co., 57 Cal. 24 463, 370 Pac. 24

313, 20 Cal. Rptr. 609 (1962). Construction Company engaged in
developing and selling tract of housing, was within statute
prohibiting discrimination in all business establishments, and
can be enjoined under Civil Code B8 51, 52. No denial of equal
c;_ protection because publicly assisted housing is a reasonable

basis of classification,
C-3



Lee v. O'Hara, 57 Cal. 24 476, 37C.P. 24 321, 20 Cal. Rptr.

607 (1962). Real estate brokers included in all business estab-
lishments: Civil Code BB 51, 52,

Vargas v. Hampson, 57 Cal. 24 479, 370 P. 24 322, 20 Cal.

Rptr. 618 (1962). Complaint charging real estate broker with
refusal to sell because of ancestry stated a cause of action
for injunctive relief under statute prohibiting discrimination

in rendering of services in all business establishments.

b, Intermediate Appellate Courts

Piluso v. Spencer, 36 Cal. App. 416, 172 P. 412 (1918).

Cal. Civ. Code 88 51 and 52 as applied to "inns and hotels,"
includes a public resort for protracted accommodation as well
as temporary refreshment, and the statute therefore applies

to lodgers for indefinite periods.

Jones v. Kehrleim, 49 Cal, App. 646, 194 Pac. 55 (1920).

Cal, Civ. Code 8 51 requiring all persons to be awarded equal
accommodations and privileges in theaters, etc., and & 52 making
persons liable in damages who deny same for reasons applicable
to race are valid. The offer of a seat only in an all-Negro

section of a theater violates the statute.

Hutson v. Owl Drug Co., 79 Cal., App. 390, 249 Pac. 524 (1926).

Findings below held to show plaintiff was denied full accommoda-
tions at soda fountain on account of race, in violation of Civ.

Code, BB 51, 52,

Evans v. Fong Poy, 42 Cal. App. 2d 320, 108 P. 24 942 (1941).

Saloons within "other places of public accommodation" BB 51, 52.
c-4



Stone v. Board of Directors, 47 Cal. App. 2d 749, 118 P, 24

866 (1941). Mandamus to city officials to admit Negroes to
municipal pool stated a cause of action and was the proper remedy

under Civ. Code, B8 51, 52,

Suttles v. Hollywood Turf Club, 45 Cal. App. 2d 283, 114 P,

2d 27 (1941). A race track is a place of public accommodation

or amusement under Civ. Code, BB 51, 53,

Pacific Turf Club, Inc. v. Cohn, 104 Cal, App. 2d 371, 231

P. 2d 527 (1951). Under Civ. Code, B 51, 52, a turf club is nct
entitled to restrain an individual convicted of a felony from
attending races, even under instructions of the Horse Racing
Board, unless he is observed behaving in a manner injurious or

obnoxious to others or committing an illegal act.

Long v. Mountain View Cemetery Ass'n., 130 Cal. App. 2d 328,

278 P, 2d 945 (1955). Cemeteries not within all other places of
public accommodation: BB 51, 52.

Coleman v. Middlestaff, 147 Cal. App. 24 833, 305 P. 24 1020

(1957). Dentist not within the statute under other places of

public accommodation: Civ. Code, EE 51, 52,

Lambert v, Mondel's of California, 156 Cal. App. 24 855, 319

P. 24 469 (1957). A retail store is a place of public accommoda-
tion within Civ. Code 88 51, 52,

MeClain v. City of South Pasadena, 155 Cal. App. 24 423, 318

P. 2d 199 (1957). A municipal regulation limiting use of municipal
pool to residents of clty does not violate BB 51, 52 when Negro

plaintiff was a non-resident.
Cc-5



Reed v. Hollywood Professional School, 169 Cal. App. 24 887,

338 P, 2d 633 (1959). Private school is not a place of public

accommodation within Civil Code BB 51, 52.

Gardner v. Vic Tanny Compton, Inc., 82 Cal. App. 2d 506,

6 Cal. Reptr. 490 (1960). Vie Tanny gymnasium 1s not a place of
public accommodation or public amusement under Civ. Code, 88 51,

52, since it is not open to common use.
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®

3. Colorado

Darius v. Apostolos, 68 Colo. 323, 190 Pac. 510 (1920).

Bootblack stand within place of public accommodation under Rev.

Stat. 88 609, 610. As so applied, the statute is constitutional.

Crosswaith v. Bergin, 95 Colo. 241, 35 P. 24 848 (1934).

Under Rev. Stat., 8 609, 610 held constitutional in Darius v.
Apostolos, 68 Colo. 323, 190 Pac. 510, a person need not show
pecuniary damage; evidence that restaurant cashier stated colored
person would have to eat in kitchen while white companions we>¢

served in dining room stated a cause of action for damages.

Colorado Anti-discrimination Commission v. J. L. Case Co.,

380 P, 2d 34 (Colo. 1963). Fair Housing Act section empowering
commission to order "such other action as will effectuate ete.,”
is unconstitutional as a delegation of legislative power, but

is severable.
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4, Connecticut

Faulkner v. Solozzi, 79 Conn. 541, 65 Atl. 947 (1907).

Barber shop not within Pub. Acts 1905, P. 323, ¢. 111 - "place

of public accommodation,"”

Int. Brotherhood of Electrical Workers Local 35 v. Commission

on Civil Rights, 140 Conn. 537, 102 A, 24 366 (1953). The

evlidence necessary to support a Commission finding of discrimina-
tlon 1s more than a scintilla or suspicion and must be sufficier:

to justify a refusal to direct a verdict on a trial,

c-8



5. District of Columbia

Central Amusement Co., v. Digstrict of Columbia, 121 A, 24

865, (D. C., Mun. App., 1956). A bowling alley is a place of
public amusement under D. C. Code 8 1-107 (1951). The Act does
not violate due process because 1t applies only to the city of

Washington.

Tynes v. Gogos, 144 A, 24 412 (D, C. Mun. App. 1958). The

D. C. Civil rights laws are penal in character and do not gilve

rise to a civil action for damages. A civil action for humilis -
tion, embarrassment, etc. could not be maintained under Comp. Svu.
1894 c¢. 16 88 148, 150, 151, 154. The laws were valid exercises

of police power by the District of Columbia legislature.
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6. Illinois

a. Supreme Court

Cecil v. Green, 161 Ill, 265, 43 N, E, 1105 (1896). Soda

fountains are not public accommodations under Act June 10, 1885,

8 1.

People v. Forest Home Cemetery Co., 258 I1ll, 36, 101 NE 219

(1913). The Civil Rights Law of 1911 as applied to places of

public accommodation or amusement does not include a cemetery.

Pickett v. Kuchan, 323 Il1l., 138, 153 N.E. 667 (1926) Civil
Rights Statute 88 1, 2 requiring places of public amusement
to furnish equal facilities to all members of the public is

constitutional.

b. Intermediate Appellate Courts

White v. Pasfield, 212 I1l. App. 73, (1918). Under Civil

Rights Act 8 1, 2 (1911), requiring equal treatment in places of
public accommodation and amusement, an injunction will not issue

because the statute gives an express remedy at law.

Horn v, T11. Cent. R. R., 327 Ill. App. 498, 64 N.E. 24 574

(1946). A complaint against a railroad for damages for denial
(on account of race) of accommodations in re staurant in railroad
station was insufficient to state a cause of action under common
law liability of railroad, Civil Rights statute, or Public Utili-
ties Act, in absence of allegation that restaurant was operated
for convenience of passengers and patrons and that plaintiff

was such.
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Chicago v. Corney, 13 Ill. App. 2d 396, 142 N. E. 2d 160 (1957).

Members of a mixed racilal group who conducted themselves in an
orderly manner in a restaurant had, under the Civil Rights statute,
a right to wait for service as long as the restaurant was opened
and cennot be convicted of disorderly conduct because the owner

refused to serve them and insisted they leave.
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7. Indiana

Fruckey v. Eagleson, 43 N.E. 146 (Ind. 1896). An offer of

separate accommodations to a Negro did not satisfy the statutory
requirement of full and equal advantages, privileges, and facili-

ties in a hotel under Rev. Stat. &8 3291-3293 (1894).

Chochos v. Burden, T4 Ind. App. 242, 128 N, E. 696 (1921).

An lce cream parlor is not an eating house within the Civil
Rights Act (Burns' Ann, Stat. 1914 B8 3863, 3864) since it doex

not serve meals,

Balley v, Washington Theatre Co., 112 Ind. App. 336, 41 N. E.

2d 819 (1942)., 1In an action to recover a penalty for violation
of the Civil Rights Statute 88 10-901, 902, an instruection that

only the owner of the theater was liable and not his employees

was erroneous.
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8. Iowa

Humburd v. Crawford, 128 Iowa 743, 105 N.W. 330 (1905).

Code & 5008 as applied to eating houses does not include a
private boarding house where meals were served only pursuant

to previous arrangement.

Brown v. J. H. Bell Co., 146 Iowa 89, 123 N. W. 231 (1909).

Code B 5008 "all other places where refreshments are served"

does not include a merchant'!s booth in a pure food show, rentc-
from a retail grocers' association holding the show, for whicl.
admlssion was charged generally., It is valid only when applied

to a place which in its nature is of public character.

State v. Katz, 241 Towa 115, 40 N. W, 2d 41 (1949). Evidence

admissible to show policy of defendant to refuse service to

colored people in action under the Civil Rights statute.
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9. Kansas

State v. Brown, 112 Kan. 814, 212 Pac, 663 (1923). Restaurants

and lunchrooms were not deemed included in the statute prohibiting
discrimination in any inn, hotel, or boarding house, or any place
of entertainment or amusement for which a license is required.
Gen., Stat. 8 3791 (1915).

Brown v. Meyer Sanitary Milk Co., 150 Kan. 931, 96 P. 24 651

(1939). 1Ice cream parlor not place of amusement within Gen. S+a-

8 21-2424 (1935).

Stovall v. City of Topeka, 166 Kan. 35, 199 P. 2d 516 (1948),

Unlicensed theaters not within the public amusement section of

Gen, Stat. 88 13-401, 910, 14-401, 21-2424 (1935).
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10, Massachusetts

Commonwealth v. Sylvester, 13 Allen (95 Mass.) 247 (1866).

In absence of proof that a billiard room was licensed, there
is no violation of statute requiring equal treatment in places

of public accommodation,

Bryant v. Rich's Grill, 216 Mass. 344, 103 N. E. 925 (19114),

Under Rev. Laws c. 212 B 89, forbidding discrimination in public
places on the ground of race and imposing a forfeiture to the
person aggrleved, the right to commence a civil action is in tr
nature of a remedial suit which can be maintained by the aggrieve.
and in which a preponderance of evidence is sufficient although

the act 1s also made a criminal offense.

Crawford v. Kent, 341 Mass, 125, 167 N. E. 24 620 (1960).

Dancing school is a place of public accommodation under Mass.
Gen. Laws Ann. B8 92A, 98. It does not fall within the exception

for educatlon purposes.

Massachusetts Commission Against Discrimination v. Colangelo, 344,

Mass. 387, 182 N. E. 2d 595 (1962). The Fair Housing Practices
Law G. L. e, 151B, B 4 does not exceed the limits of the police

power and is constitutional.



11. Michligan

Ferguson v. Gies, 82 Mich. 358, 46 N. W. 718 (1890). Under

Public Acts 1885, P. 131, & 1, a restaurant keeper who refuses
to serve a Negro in a certain part of his restaurant for reason
of race, is civilly liable though he offers to serve him by setting

a table in a more private part of the house,

Bolden v. Grand Rapids Operating Corp., 239 Mich. 318, 214

N. W. 241 (1927). Comp. Laws Supp. 1922, 88 15570, 15571, pro-
viding equal accommodations in theaters, does not prevent pro-
prietor for excluding rough, bolsterous, and rowdyish elements.

The statute 1s a valid exercise of the police power.

Goldsberry v. Kamachos, 255 Mich, 647, 239 N. W. 513 (1931).

A restaurant proprietor is not liable for waltress! refusal to

serve Negro customers against his order.
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12, Minnesota

Rhone v. Loomis, 74 Minn., 200, 77 N. W. 31 (1898). Saloons

not included in the statute. Gen., Laws 1885 c. 224 88 8002, 3.
The Act 1s not on undue interference with private business and

is constitutional.

Erickson v. Sunset Memorial Park Ass'n., 259 Minn. 532,

108 N. W, 2d 434 (1961). Covenant in deed to lot in public
burial ground restricting interments to Caucasian decedents
was rendered vold by statute prohibiting discriminatory covenan*

in writings relating to real estate.
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13. Nebraska

Messinger v. State, 25 Neb. 674, 41 N. W, 638 (1883). A

barber shop is a place of public accommodation within the
Act of 1885 entitling all citizens to the same civil rights.
This Act is constitutional, but only so far as 1t relates to

citizens of Nebraska,

Neff v. Boomer, 149 Neb, 361, 31, N. W. 24 222 (1948). An

injunction will not issue under R.S, 1943, 88 2-1202, 20-101 tc
prevent invasion of civil rights to attend a horse race absent

a showing of intent to deny admission.
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14, New Jersey

a. Supreme Court

Garifine v. Monmouth Park Jockey Club, 29 N. J. 47, 148 A.

2d 1 (1959). Irrespective of R. S. 10:1-2, the operator of a
race track had right to exclude plaintiff, a suspected bookmaker,
from his race tract so long as the exclusion was not based upon

race, creed, color, etc.

Levitt v, Division Against Discrimination, 31 N. J. 514, 158

A. 24 177 (1960). Publicly-assisted housing accommodations
includes FHA and VA housing, under N. J. Stat. Ann. 18:25-4, 5,

and statute, as applied, is valid.

Jones v. Harldor Realty Corp., 31 N. J. 384, 181 A, 24 481

(1962). Publicly-assisted housing accommodations includes FHA
and VA housing, under N. J. Stat. Ann. 18:25-4, 5, The Act is
constitutional since it specifles a reasonable classification

under the state police power.

b. Intermediate Appellate Cout.

State v. Rosecliff Realty Co., 1 N. J. Super. 94, 62 A, 24

488 (1949). Public swimming pools are places of public accom-
modation within N, J., Stat. Ann. 8 10: 1-2
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15. New York

a, Court of Appeals

Kooper v, Willis, 9 Doly 460 (N. Y. 1881). The word "inn"

means a place that provides food, lodging, or both to guests,

and hence encompasses a restaurant that provides only food.

State of New York v. King, 110 N. Y. 418, 18 N. E. 245 (1888).

Penal Code B 383 making it a misdemeanor to exclude from place o
public amusement on account of race is constitutional under the
police power. Refusal to sell tickets is sufficlent evidence oi

intent to exclude.

Grannon v. Westchester Racing Ass'n., 153 N, Y. 449, 47 N. E.

896, (1897). The Civil Rights Act gives no protection in a place
of public amusement to one who is properly ruled off the turf

under the rules of the Jockey Club.

Burks v. Bosso, 180 N. Y. 341, 73 N. E. 58 (1905). A bootblack

stand is not within all other places of public accommodation umd er

laws of 1895, ch. 1042, P. 974,

Gibbs v. Arras Bros., 222 N. Y. 332, 118 N. E. 857 (1918).

A saloon is closer to a tpbacco and cigar store than a restaurant,
and hence 18 not a place of public accommodation within Civil

Rights Law & 40,

Johnson v. Auburn & Syracuse Elec, R. R. Co., 222 N. Y. 443,

119 N. E, 72 (1918). A dancing pavilion within a park maintained
by a street rallroad as an auxiliary to its passenger business is

a place of public accommodation with Cons. Laws, ch, 6, B 40,
Cc-20



Holland v, State Commission Against Discrimination, 307 N. Y.

38, 119 N. E. 24 581 (1954). The findings of the commission were
supported by substantial evidence that inquiries of the appellant
expressed prohibited limitations as to creed or national origin.

Executive Law 8 296.

Castle Hill Beach Club, Inc. v. Arbury, 2 N. Y. 2d 596, 142

N. E. 2d 186 (1957). Private clubs are not subject to public ac-
commodations provisions, Civil Rights Law, 8 4O. The fact that a
club is a private membership corporation is not conclusive 1f tho

only persons excluded are members of minority groups.

Janplerre v, Arbury, L N. Y., 24 238, 149 N. E. 24 882 (1958).

Dismissal of petitioners complaint of discrimination under
Executive Law 88 290, 296, 297, by a single member of the com-
mission on ground that probable cause did not exist, 1s reviewable

by the courts.

b. Appellate Division

Joyner v. Moore-Wigglns Co., 152 App. Div. 266, 136 N. Y.

Supp. 578, aff!d 211 N. Y. 522, 105 N. E. 1088 (4th Dep't 1912).
Civil Rights Law, 8 41 is a valid exercise of the state police
power and a theater owner violated the statute when he refused to
seat a Negro in the orchestra circle, instead offerlng a seat in

the gallery.

Wollcott v. Shubert, 159 App. Div. 194, 154 N. Y. Supp. 643

(1st Dep't. 1915), afftd, 217 N. Y. 212 (1916). An equitable suit
for injunction does not lie under Civil Rights Law 88 4O, L1, but

only a sult to recover the statutory penalty.
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Christie v. L6th St. Theatre Corp., 265 App. Div. 255, 39

N. Y. S. 24 454, afftd, 292 N. Y. 520, 54 N. E. 2d 206 (3rd
Dep't. 1942). Sec. LO-b of Civil Rights law as applied to thea-
tres is constitutional since operators have no vested right in
the rule of common law giving them right to decide whom to admit.
The exclusion of motion picture theatres does not make statute

discriminatory.

Lake Placid Club, Inc. v. Abrams, 6 App. Div. 24 L69, 179

N. Y. 8. 2d [}87, aff'd. 6 N. Y. 24 857, 160 N. E. 24 92 (3rd
Dep!t. 1958). The SCAD nas power to waive time limits of 1ts own
rules as to application for reconsideration, to determine whether
petitioner was place of public accommodation within meaning of

Exec. Law, 8 296.

Board of Higher Education of the City of New York v. Carter,

16, A. D. 2d 443, 228 N. Y. S. 28 704 (lst dep't. 1962). The
Board 1s not an employer under Executive Law 8 292 subject to
jurisdiction of State Commission for Human Rights, but i1s within
the general jurisdiction of the Commission "to take other action”

against discrimination.
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16, Ohio

a. Supreme Court

Kellar v, Koerber, 61 Ohio 388, 55 N, E. 1002 (1899). A place

where liquor is sold at retail is not included within "all other
places of public accommodation and amusement" as used in Bates!

Ann, Stat., B LL426-1,

MeCrary v, Jones, 34 Ohio 612, 39 N. E, 24 167 (1941), Under

Gen. Code, 88 12940, 12941, the owner of a bar could not refuse
to serve Negroes because they refused to pay a higher price than

that charged white patrons.

Gillespie v, Lake Shore Golf Club, Ine., 56 Ohlo 222, 91 N, E.

2d 290 (1950). Negroes were entitled, under Gen, Code., 88 12940,
12941, to a mandatory injunction requiring an incorporated golf
club to permit them to play on a course operated as a public
course without diserimination becsasuse of race. The leasing of a
formerly public course to a membership club did not change 1ts

public character.

Fletcher v, Coney Island, 165 Ohio 150, 134 N. E, 24 371

(1956). An injunction will not issue under R, C. 88 T713.13,
2901,35, 2901.36 of the Ohio public accommodations and amusement

law because it is not the remedy provided by the Act.

b. Intermediate Appellate Courts

Harvey, Inc, v. Sissle, 53 Ohio App. 405, 5 N. E. 24 410

(1936). Retall store selling women!s apparel is not a place of
public accommodation within Gen. Code, 8 12940.
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Rice v. Renaldo, 119 N, E, 2d 657 (Ohio App, 1951). Dentist

L not within places of public accommodation under Gen, Code,
8 12940,



17. Pennsylvania

Everett v, Harron, 380 Pa, 123, 110 A, 24 383 (1955). A rec~

reation park constitutes a place of public accommodation resort
or amusement within the meaning of 18 P, S, 8 L654, and an in-

junction may l1ssue thereunder to prevent a multiplicity of suits.
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18. Washington

Anderson v, Pantages Theater Co., 11l Wash, 24, 194 Pac, 813

(1921). Where colored person obtained ticket for seat in theater
and was not permitted to sit because of his color in violation of
RCW 8 2686 (1915), an action for damages 1s founded upon tort,

and damages may be founded upon personal humiliation.

Finnesey v, Seattle Baseball Club, Inc,, 122 Wash, 276, 210

Pac. 679 (1922). A spectator ejected from ball park for betting
on the games, could not recover damages under Rem, Code, § 2686

(1915), relating to discrimination because of color,

Goff v, Savage, 122 Wash. 194, 210 Pac. 374 (1922). The sale

of soda water in a drug store 1s not a matter of public accommo-

dation within Rem, Code, 8 2686 (1915).

Randall v, Cowlitz Amusements Inc., 194 Wash. 82, 76 P. 24

1017 (1938). $300 demages awarded to patron ejected from a seat
on lower floor of theater because he was a Negro was not exces-

sive,

Browning v. Slenderella Systems of Seattle, 54 Wash, 24 L0,

341 P, 24 859 (1959). A reducing salon 1s a place of public
accommodation under R, C. We 9.91,010 and ignoring a Negro is as
much a violation as an open refusal to serve, A civil action for

humiliation and emotional distress is proper,

O'Meara v. Washington State Board Against Discrimination, 58

Wash. 793, 365 P. 2d 1 (1960). The provision in RCW 49.60.030
that there shall be no racial discrimination in the sale of hous=-

ing financed in whole or part by government loan 1s unconstitu-
C-26



tional under the State’s equal protection clause and because it

t-- coerces an individual in his private affairs,
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19, Wisconsin

Jones v, Broadway Roller Rink Co,, 136 Wis., 595, 118 N. W, 170

(1908). A roller skating rink to which the public is invited on
the sole condition of paying a fixed charge is a place of public

amusement within St. 1898, 8 L398e¢c.

Ross v. Ebert, 275 Wisc., 523, 82 N. W, 2d 315 (1957). DNeither

common law nor the Falr Employment Code gives Negro applicants

an enforceable right to union membership over objections on
racial grounds of the members of the union, who are absolutely
entitled to determine the composition of their voluntary assoccia-

tion,



Appendix D - Selected Bibliography

A vast amount of legal writing has been devoted to civil
rights legislation., Some of it 1s excellent, some helpful,
some mediocre, and some worse. The listings that follow make
no pretense to exhaustiveness, but instead comprise the books
and articles that have struck me as the most valuable in obtairing

an understanding of this broad fileld.

1. Books
Berger, Equality by Statute (1952)

2 Emerson and Haber, Political and Civil Rights in the United
States 1197-1487 (1958)

Greenberg, Race Relations and American Law (1959)

Konvitz and Leskes, A Century of Civil Rights (1961)

1961 and 1963 Reports of the United States Commission on Civil
Rights (Voting, Education, Employment, Housing, Justice)

2., General Articles

Note, Anti-Discrimination Commissions, 3 Race Rel. L. Rep. 1085

(1958)

Note, The Right to Equal Treatment: Administrative Enforcement
of Antidiscrimination Legislation, T4 Harv. L. Rev. 526
(1961)

Bonfield, State Civil Rights Statutes: Some Proposals, 49 Iowa

L. Rev. 1067 (1964)

3. Employment

Carter, Practical Considerations of Anti-Discrimination Legisla-
tion -- Experience Under the New York Law Against Discrimina-
tion, 40 Corn. L. Rev. 40 (1954)

Note, The Operation of State Falr Employment Practices Commissions,
68 Harv. L. Rev. 685 (1955)

Note, Employment Discrimination, 5 Race Rel. L. Rep. 569 (1960)

D-1



Pollitt, Racilal Discrimination in Employment: Proposals for
Corrective Action, 13 Buffalo L. Rev. 58 (1963)

4, Public Accommodations

Goostree, The Iowa Civil Rights Statute -- A Problem of Enforce-
ment, 37 Iowa L. Rev. 242 (1952)

Klein, The California Equal Rights Statutes in Practice, 10
Stanford L. Rev. 253 (1958§

Horowltz, The 1959 California Equal Rights in "Business Estab-
lishments" Statute -- A Problem in Statutory Application,
33 So. Cal, L. Rev. 260 (1960)

Note, Transportation and Public Accommodations, 7 Race Rel. L.
Rep. 311 (1962)

B Housing

Saks and Rabkin, Racial and Religious Discrimination in Housing:
? Rgp?rt on Legal Progress, 45 Iowa L. Rev. 488, 513-24
1960

Kaplan, Discrimination in California Housing: The Need for Addi-
tional Legislation, 50 Calif. L. Rev. 635 (1962)

Van Alstyne, The O'Meara Case and Constitutional Requirements of
?tage)ﬂntidiscrimination Housing Laws, 8 Howard L.J. 158
1962

National Committee Against Discrimination in Housing, The Fair
Housing Statutes (Sept.-Oct. 1963) (Pamphlet)

6. Education

Note, Fair Educational Practice Acts: A Solution to Discrimina-
tion? 64 Harv. L. Rev. 307 (1950)

Legal Sanctions to Enforce Desegregation in the Public Schools:
The Contempt Power and the Civil Rights Acts, 65 Yale L.J.

630 (1956)

Masl?w,6D? Facto Public School Segregation, 6 Vill., L. Rev. 353
1961

Note, Education: Survey of Developments 1957-61, 6 Race Rel., L.
Rep. 905 (1962)

Kaplan, Segregation Litigation and the Schools -- Part I (The New
Rochelle Experience) and Part II (The General Northern Problem),
58 Nw. U.L. Rev. 1 and 157 (1963)
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7. Compillations armd Tables of Statutes

a. General

Notef Ang%-biscrimination Commissions, 3 Race Rel. L. Rep. 1085
195

Amerlican Jewish Congress, Report on Twenty State Anti-Discrimina-
tion Agencies (Dec. 1961) (Pamphlet)

American Jewish Congress, Summary of 1962 and 1963 State Anti-
Discrimination Laws f1963) (Pamphlet) (Similar Pamphlets,
1961, 1959 and 1957)

Anti-Defamation League, Civil Rights and Minorities (Fifth revi-
sion 1962 and 1964 supplement) (Pamphlet)

National Institute of Munieipal Law Officers (NIMLO), Civil Rights
Ordinances (Report No. 148) (1963) (Pamphlet)

b. Employment

Pollitt, Racial Discrimination in Employment: PrOpogals for
Corrective Action, 13 Buffalo L. Rev. 58, 88 (1963)

The Library of Congress Legislative Reference Service, State
Laws Dealing with Non-Discrimination in Employment, in
Hearings before the Senate Subcommittee on Employment and
Manpower of the Committee on Labor and Public Welfare on
S.773, S. 1210, S. 1211, and S. 1937, 88th Cong., 1lst
Sess. 499 (1963)

¢. Public Accommodations

The Library of Congress, Legislative Reference Service, State
Statutes Prohibiting Discrimination in Places of Public
Accommodation, in Hearings before the Senate Committee
on Commerce on S. 1732, 88th Cong., lst Sess. 1315 (1963)

dis Housing

Natlional Committee Against Discrimination in Housing, The Fair
Housing Statutes 7 (Sept.-Oct. 1963) (Pamphlet)

Kaplan, Discrimination in California Housing: The Need for
Additional Legislation, 50 Calif. L. Rev. 635, -648-49 (1962).
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BIG GOVERNMENT AND STATES RIGHTS

The opposition equates big government with socialism, and
states rights with freedom from government, Whatrdo they mean?
What are tﬂég.trying to protect? |

Their "sgétes rights" government protectsj&heir freedom
against pursuit oé'happiness by all, The issﬁe is whether the
government works just for them or for everyone,

They have the power, prestige and support of their government
at home. They have: the vote and easy registration, playgrounds,
libraries, swimming pools, public.aécommodations, protection and
law enforcement, and assistancg”in obtaining licenses, and getting
jobs like school teachers, pﬁiicemen, and firemen. They have a
"rule of men®,; not a "rulejof law", to protect and preserve their
special privilege. Thgy.fight to keep their preferential status.
Their worry and cogcé;n is understandable, because they believe
we are encroachihé on "their government."

We want government for the "have-nots" as well as the "haves,"
-=- government which serves the general welfare.

Iﬁ”EE%ii.rights ﬁgg issue is clearly exposed: they fight for

~

"states righté;_to remain dominant. They say it is big government,
socialism, or communism to have government for the people, to have

fair government, to have everyone equal underfthe law.



We did not suddenly interject government into the area of
human relations where it had never been. We merely propose to
change the role of government from oppression to help. We want
to eliminate the government in which the blackjack and police
dog enforce minority status. This is not new or big government =--
it is simply forcing them to share "Their Government" with the
rest of us, so that we all have and enjoy the Government they

now claim as theirs.

e
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Page 1

INTRODUCTION

In this preliminary report, data M presented on a possible reduction
in crime among Negroes in certain cities during periods of organized
community action for civil rights in those citiess The existence of such
a phenomenon has been remarked upon by leaders of “direct action" civil
rights groups in several communities. Yet, to date there has been no
documentation of this phenomenon except for newspaper accounts of the
one-day “March on Washington for Jobs and Freedom" of August 28, 1963.

According to the Washington Evening Star, there were only seven “major
crimes" recorded by the District of Columbia police in the 2h<hour period
ending at 8300 a.ms on August 29, 1963, (N The Star noted that during the
same time perfod in the previous week, there had been nineteen such crimes,
Thus, reported major crime in Washington apparently dropped 63% for the
day of and the night after The March.

Somewhat more surprising is an article which appeared in the New York
Times, A reporter spent most of August 28th in Harlem and then wrote a
story about the serious but happy mood that seemed to pervade Harlem on
that daye {2) The story in the Times concluded with the followings

“"Police cars patrolled Harlem's streets all day, thinking it
would be a big day for robberies, with so many Negro residents
away from home, for the trip to Washington,

But in the evening, the desk sergeant of the 26th Precinct
reported no robberies or other crime,"

It has been the opinion of the authors of the present paper that in
the long run, the effects of the civil rights movement on the self-image
and social behavior of the American Negro will be as important as the move-
ment's direct effect on segregation patterns. Two of the authors have al-
ready written extensively about the student civil rights demonstrators themselves ==
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their attitudes, behavior and motivations and the psychological significance
of anti-segregation activities in their life historfes to date. (3/*5) The
present paper represents the initial phase of an inquiry into possible
community-wide “side-effects" of the civil rights movement,

Data will be presented g,h in a préliminary way, tend to document
the existence of an association between well-organized "direct action
for civil rights and a substantial reduction in crimes of violence committed
by Negroess We shall discuss the findings, their limitations, and their

implications and shall offer some thoughts about further research.
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The historic Niagra Movement in 1905 was the foundation for a national
organization whose declared purpose was to wage a war against racial injustice,
The National Association for the Advancement of Colored People. Since its in-
ception, the NAACP has sought the support of both Negroes and whites in an ef-
fort to mount an effective protest against lynching, unfair characterization of
the Negro in the news and entertainment media, job and housing discrimination,
and segregated public accommodations. Almost from the very beginning, the NAACP
sought redress for racial injustice in the nation's courts. Citizen partici-
pation in NAACP efforts was invited largely in the area of fund-raising to sup-
port the enormous costs of litigation. There was very little the lower class
Negro citizen was asked to do, personally, to strike a blow for his rights.

During the World War I period, the National Urban League began its work of
helping Negro immigrants from the rural South adjust to urban living, This or-
ganization typically worked on two levels. First, attempts were made to educate
and train Negroes to live in an urban setting. Almost every segment of the Negro
commnity was involved in teaching, learning, or fund-raising. Second, the Urban
League undertook to negotiate with employers in an effort to open new opportun-
ities for Negroes. Although the Urban League has been, in a sense, a '"grass-
roots" organization it rarely has urged its constituency to mount a public pro-
test against prevailing systems of injustice.

It has been said that the work of the NAACP and the Urban League has laid
the economic, legal and educational groundwork for the present civil rights move=
ment. The 195 Supreme Court decision and the successful adjustments to urban
living made by many Negroes serve as ® testimony to the effectiveness of their
efforts,

However, it is not the use of legal skill, negotiation, or education
which is the focus of this paper. We are concerned here with the process of

"direct action" which began on a large scale in the 1955 Montgomery, Alabama bus
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boycott, found new expression in the student "sit-in" movement; was dramatized
by the "Freedom Rides"; and contimues to express itself in the street demon-
strations and voter registration efforts of today., What is "direct action"?
Whom does it involve? How does it differ from other civil rights activities?
In the context of the so-called "Negro Revolt", "direct action" is a
nonviolent confrontation between the prevailing power structure of the com-
munity and an emerging center of power which demands changes in the legal,

The man thrvust o “dee ack

i social, political, and economic fabric of the community., Boebesherestbesiaed
hvas been vi2 B nonviolent public demonstrations, civil disobedience, economic boycott and
various actions designed to test the legality of local laws and customs.

"Direct action" involves different segments of the Negro community,
depending on the particular technique being used, Economic boycotts and voter
registration campaigns often directly commit a majority of the Negro community
to the effort, "Sit-ins" and street demonstrations traditionally involve
college-age Negroes, but there is & mounting evidence that a wider segment of
the Negro population is becoming directly involved in these especially active
forms of protest.

Those members of the Negro commmnity not directly involved in "direct
action" are often indlrectly:in;;léac; llkmne’oheletss. The violent reactions of
whites, that is often the price of '"direct action' strikes close to home,
Friends and relatives are often directly involved. The 'battle plans" are
drawn up in the Negro areas and are oftbn public knowledge there. Negroes are
often questioned about the movement by their white employers. There is often
#® strong commnity pressure to actively join in the "fight for freedom".

Contrast, then, the community involvement characteristic of a "direct

action" movement with that of a local community's involvement in a battery
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of NAACP lawyers fighting a legal battle in the Supreme Court in Washington.

Clearly, the average man sees himself as more immediately involved in a "direct

action'yy, where willingness to be counted is the major requirement for partici-
hattle

pation, than he is in a legal asssbsm that requires long years of professional

training for participation in the front line.
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METHODOLOGY

For three cities (two in the Deep South and one in a Border state)
data was collected from various sources, including official crime re-
ports, medical records, newspaper accounts and individual interviews
with residents. Originally, a systematic attempt had been made to obtain
relevant and reliable crime records from 16 cities, 12 of them Southern.
This was largely unsuccessfulﬁweaohr of problems. For example,
two cities with crucial roles in the history of the civil rights struggle
had changed their crime reporting criteria and the organization of their
reports from year to year within the period in which we were interested,
In another city, a Negro colleague of professorial rank in a local college,
was denied access to the police reports which he had seen on the shelves of
the public library just. the day before., A general problem in the crime
statistics which we were able to obtain was the absence of racial breake
down in most of the data.

Two central crime information agencies were contacted for their help «-
The Uniform Crime Reporting Section of the Federal Bureau of Investigation
and The Crime Information Center of the National Council on Crime and
Delinquency. They were of limited assistance and we have drawn some
inferences from data from several cities; but we have found only one
Southern city with the kind of published crime reports that would be
maximally useful to us in this research, and that is “City Iy Using an
alternate approach, we have obtained hospital emergency room statistics
and other relevant data from a small town which we shall call "Town X",
and we have a fairly reliable picture of developments there. Finally,

via interviews, we collected some important anecdotal material which
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describes direct interaction between delinquent gangs and a young civil
rights leader in "City A"

In evaluating crime data our focus has been upon major crimes committed
by Negroes, with special emphasis upon aggravated assaults., There are
several reasons for this focus., Local police departments report major
crimes to the F.B.I. under the heading of "Part I Offenses.”" (Other of-
fenses in this category aside from aggravated assault are homicide, man-
slaughter, rape, robbery, burglary, larceny and auto theft. Minor offenses,
such as drunkenness or gambling are much less uniformly reported by police
departments and are not considered accurate indices of local crime pictures,)
0f major crimes against persons, aggravated assault is by far the most
frequent, so that variations in the number of assaults from year to year
(or month to month) are likely to be statistically more meaningful than would
be variations in homicide or rape, for example. Furthermore, aggravated
assaults frequently result in some kind of medical attention to the victims,
so medical personnel in hospital emergency rooms may keep records that may
usefully supplement what appears (or does not appear) in police reports.,
Finally, as the F.B.I. Manual on tniform Crime Reporting states, assaults
are a fairly sensitive "index of social disorder in a community", (6) .

Of course, one must always keep in mind that, except for Mnicide(:dﬁfd dalia
crime statistics are reflecting merely the top of an iceberg of unreported

mest eriminal acts

crime. It has been suggested that PSS SRS TN nover
come# to the attention of the police. (1)

There is another problem in doing a study of this kind, There is a
paucity of written material about the chronological development of “direct

action" for civil rights in various geographical areas. There is a great
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need, we feel, for someone to chronicle the contemporary history of these
developments. For our part, we have relied upon the New York Times Index
for Cities Z and A, an unpublished document written by college students
detailing developments in Town X, and interview material for all three

communities,
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City 2

City Z is a large industrial and educational center located in the Deep
South, The city has had a reputation for being "progressive", within the con-
fines of segregation. lMany of the city's Negro college students come from the
North. The city has a well established Negro middle class. Although the
police force is interracial,. the Negro officers customarily restrict their
arrest power to Negro suspects.

The civil rights movement in City Z » according to local citizens, began
in 1960 primarily as a student movement in response to the initial "sit-ins" in
Greensboro, N, C, However, the white community's reaction to the students! in-
creased pressure for equality soon welded the whole Negro community (and its
established leaders) into a unified force in support of direct action.

Two economic boycotts of downtown stores with segregated facilities and
employment practices were nearly 100% effective in terms of participation. In
the Christmas season of 1960 and again at Easter of 1961, reportedly no more
than a handful of Negroes could be seen shopping downtown on any given day. In
response to this boycott by the whole Negro commnity, as well as in response to
numerous public demonstrations by the students, the major downtown stores finally
did upgrade employment opportunities for Negroes, and all their lunch counters
were desegregated by the end of 1961, There was virtually no organized civil
rights protest activity in 1962, in sharp contrast to the extremely active years
of 1960 and 1961. (Late in 1963, public Protests. resumed, focussing upon segre-

gated eating places, )
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Crime statistics included in City Z's annual police reports reflect
trends which suggest that civil rights activities may be related to a re-
duction of crime within the Negro community., The general police and crime
activity over the four year period 1959 through 1962 is reflected in Table 1,

TABLE 1
1959 1960% 1961* 1962
Population 487,000 Data Missing Data Missing 504,000
Police-Patrolimen 519 519 538 541
Total Part I Offenses 16,809 17,290 19,414 20,431

(Major Crime)

*Years of sustained civil rights activity

This indicates that City Z's slow increase in population was matched by
a roughly proportional increase in patrolmen., Major crime has alsoc ine
creased in the city's general population.

Various "direct action" protests were common occurrences in City Z
in 1960 and 19613 there were no such activities in 1959 and very few in 1962,
Table 2 shows that in 1960 the number of Negro vs. Negro assaults coming
to the attention of the police decreased 31% from the 1959 figure. Ouring
1961, the Negro vs. Negro assaults remained at this low 1960 figure.
However, in 1962 -~ a year which saw civil rights activity in only one
month = the annual rate for Negro vs. Negro assaults returned to the

1959 fi gure.
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TABLE 2

Aggravated Assaults
~{known-offenses, by race)

1959 _1960% 1961 1962
Negro attacks Negro 531 o 371 373 536
White attacks \hite 85 79 100 101
Negro attacks White 8 9 13 19
White attacks Negro 5 5 5 9

“Years of sustained civil rights
activity.

Aggravated assaults within the white community did not vary in the
same manner as did the Negro vs. Negro assaults. On an annual basis, the

figures for cross-race assaults are too small to be particularly noteworthy.
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The known/y?fense data concerning aggravated assault cases are
reported not only annually but also on a month-by-month basis. Such figures

would appear useful in making a closer inspection of the possible relation-

varieahons in
ship between civil rights activity and changes in Negro crime rates. These

monthly data, however, are not broken down by race, as were the annual data
iaterentes from these dava of ain
reported in Table 2. Therefore, any association between civil rights activity

based Knowledge
and assaults by Negroes must be bsmmsd on the JiEl%8 that whites account
repocts ok
for only a e small proportion of the el total aggravated assault.

For the period 1959-62, only 16,5% of the reported and recorded assaults
were attributed to whites; thus, in any given month, one might assume that
Negroes account for about four out of five of the''known offenses' in the
aggravated assault category.

TABLE #.5

Aggravated Assaults
(Known Offenses)

’.

1959 1960" 19617 1962
Monthly Average (all races) 52 38 L1 59
Annual-Assaults by Negroes 539 380 386 575
Annual-Assaults by VWhites 90 8L 105 110
Annual Grand Total 629 Lok 491 711

*Years of sustained civil rights activity.
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It is of some interest to note, as in the.top‘li__r)_g‘,ofx”[@_tglg_y",mon-t"hly

averages for assaults in City Z. m1n the period 1959
through 1962 there were sixteen months in which newsworthy civil rights
protest activity occurred (fifteen months in 1960 and 1961, one month in
1962). The average number of assaults in these ''civil rights months' was
39; the average number of assaults in '"non-civil rights months'' was 52,
one-third higher than in the "civil rights months',

0f all the 48 months from 1959 through 1962, only three had less than
thirty reported assaults. These were the months of October, 1960 (27),
November 1960 (23), and January 1961 (25). It turns out thatthis period
(October 1960 - January 1961) was an especially significant one in terms
of the history of City Z's civil rights movement. We have already noted
the successful boycott of downtown stores which occurred from about
December 15, 1960 to January 15, 1961. But this was preceded by a peak of
mass activifry in Octéber and November 1960. Mass arrests of deronstrators
and the confinement of the city's civil rights leaders both took place during

ok vih vfwc'l!n‘ul low yules cf assal 5 o33
these two monthsg

B e

It is also interesting to note that, except for the period just mentioned
it was largely in the warmer months of 19460 and 1961 that most of the civil

o especinily assaulf »

rights activity took place. =5 G.rimejhis at its greatest during
the warmer months, SNETREEEEEEEEENSE. The months of May, June and July
in both 1960 and 1961 were all months of civil rights activity, whereas these
same months in 1959 and 1962 were inactive, as far as direct action for civil

rights is concerned. The average number of assaults in these ''civil rights

) - ‘
months'', compared wWith these ‘'non-civil rights months' was 46 versus 56,
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Certain anecdotal material from interviews appears relevant to the
process by which the "direct action® for civil rights might have affected
a violence~prone segment of the Negro community in City Z,

In 1960 and 1961, a student civil rights leader decided to spend as
much time as he could in poolrooms and bars talking with lower class
Negroes about “the issues" over which the civil rights groups were then
doing battle with the “white power structure." Although his success in
gaining really active recruits was limited, he discovered several surprising
things. First of all, virtually everyone in the bars and poolrooms was
well acquainted with all the details of the "sit-ins" and boycotts as they
occurred. Secondly, the two issues of mistreatment by the police and segre-
gated employment were very meaningful ones to these people, and they found
common cause with the civil rights demonstrators over them., Thirdly, and
most impressive, a sense of the hope and of the power of organized direct
action began to creep into the lives of these ordinarily rather hopeless
people. This is illustrated, somewhat humorously, in the following incident
which this student observed from a distance, One afternoon during the boycott,
a bartender became verbally abusive to a patron who was apparently speaking
rather loudly. Some of the other patrons told the bartender, "Let him
talkl Let him talkl" When the bartender persisted and became even more
abusive, all the customers joined in telling him, "You better let him talk
or we'll all leave, The bartender let him talk.

The student placed this incident in the perspective of a M“definite
change of attitude" in the lower class people with whom he had chosen to
acquaint himself. During the period of"'direct action" civil rights activity,
"a tcat! would have something to live for -~ not just a five day week, then get
it off his chest by getting drunk on Saturday night,"
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CITY A

Our second city, designated City A, is in the Deep South not far from
City Z. It has a population of 60,000, virtually no Negro middle class, and
a reputation for police brutality and unequal administration of justice.
Details of the crime picture are not avaibble from its Police Department.
City A is brought up here only because the young leader of the civil rights
movement there has been quite successful in converting members of delinquent
juvenile gangs into nonviolent workers for c¥vil rights. The leader was
interviewed several times, and his reports were corroborated by others
fami liar with his work.

The leader's work with the gangs grew out of necessity, not design. Soon
after he had begun organizing meetings and protest marches and had come into
conflict with the police, he discovered that his group's activities were re-
ceiving unasked-fort'protection” of a violent sort. For example, young people
from delinquent gangs would “protect" a civil rights meeting in a church by
standing outside throwing bricks at white policemen, Soon the civil rights
leader == a former seminary student -- was able to persuade the delinquents

that they were needed instead as guards against violence, assigning them the
job of “policing the area to make sure no violence occurred and to make sure
nobody was waiting outside who should be inside at the meeting."

Over the past two years, about 200 members of four different gangs of
out-of ~school, out-of-work Negro teenagers have received some training in
nonviolent techniques and have become rather effective workers for voter
registration, tm:il‘:’l‘::q regular members of the local civil rights group,
most of whome are in school or have jobs. Reportedly, delinquency among the
gang members has diminished markedly, although sometimes the civil rights
leader has had to personally “cool of P gang wars and personal rivalries to
avert the bloodshed that used to be the order of the day.
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TOWN X

Town X, which has a population of,. less than 20,000, is situated in a

rural part of a border state. The Negro population is about one-third of the
total, The town is controlled by a small number of wealthy whites who are
adamant segregationists.

At the time of the Civil War, at least half of the Negroes were enslaved,
and Town X was the major slave trading center for the area. Geographical
factors have made the city isolated, and even today, it lacks a train service.
In the 1920's the city became a "Company town" in which almost the entire labor
force, white and Negro, were employed by one firm, After the second World War,
however, various factors caused the decline of the "Company", so that early in
the 1950's its machinery finally ground to a reluctant halt.

This alteration in the economic status quo produced a meteoric rise in
unemployment. A federal report in 1962 described -the town &8 "economically
distressed", Despite the w of numerous small industries during the
last ten years the unemployment rate among Negroes is still between 30 and L0Z.
The new factories, being obligated to the city council, apparently preferred
white workers, and as more and more Negro job applications were ignored, the
first stirrings of racial unrest were heard in the commnity. For the Negroes
benevolent exploitation by a small group had been replaced by total inattention.
The disintegration of the "Company" had removed the barriers of social structure
which had, for years, kept the Negro commnity in a state of enforced "content-
ment", A Negro adult from Town X summed it up recently: YAt one time we
coloreds here used to admire the whites and look up to them. But, then something
happened - I don't know, everybody was out of work - and they didn't look so

good any more,"
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Lato in 1061, memera of several intereeded orsenizations vicited Tow
X to investigate conditions there as they affected Negroes. Gradually, the
local chapter of the NAACP, which had been virtually inactive for years, and was
composed mainly of middle class Negroes, was superseded by the formation of a
local committee for nonviolent "direct action”. Early in 1962 demonstrations
took place which were met with resistance from the white commnity. Throughout
the year outside help continued to arrive in the town, and further sit-ins and
picketing took place. About 90% of those arrested for misdemeanors in 1962
civil rights activities were so-called "Freedom-Riders"” from outside Town X. Be-
cause of some disagreements within the local movement, the winter of 1962 - 63
was quiet and relatively uneventful.

The spring of 1963 heralded the arrival of CORE officials and members of
student organizations. The local nonviolent action group was under new leader-
ship, and demonstrations were in active progress by May. A mass arrest took
place, which highlighted the movement in the national press. In June, the Negro

community had an explosive reaction when two teenagers were sent to reform

inctdony,
school for illegal demonstrating. Prior to this, some local leaders had ex-
byt how
perienced difficulty in raising crowds to demnstrate}' W8 they had to be-

seech them to remain in their homes, lest violence should ensue from inadequately
planned demonstrations. An army of police reinforcements occupied the town and
the situation resembled one of martial law for much of the summer. Gradually,
the mutual fear of violence eased, and negotiations were resumed., Demonstrations
were suspended in August and September while a temporary compromise was being
worked out.

Perhaps the most important single fact about the movement in Town X is that
it was conducted almost entirely by lower class Negroes. After the pattern of

most revolutionary movements, a few key leaders were middle class. But, in fact
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most middle class Negroes remained aloof from the action, and by their passivity
incurred hostility and contempt as "Uncle Toms", with the result that their pro-
per'ﬁy was sporadically damaged by angry young:’ster*n the periphery of the move-
ment.

ettt SElE DBocause of the longitudinal
nature of the civil rights action outlined above (five months of maximal organ-
ization in 1963, some activity in 1962, none in 1961), Town X was thought to
be a propitious place to investigate the incidence of crime among Negroes in
temporal relation to the movement. For the purpose of the study it was decided
to investigate the period of May through September for the years 1961, 1962, and
1963, It is felt that this period reflects the situation in terms of a pro-
gression from virtual inactivity to explosive action. This progression seems to
be reflected in data on major crime in the town. The police reports of Town X
for the months of May through September show that the number of Part I Offenses
recorded during this five-month period in 1963 was 31, a very low figure. During
this period in previous years, records show L9 reported offenses in 1962 and 73
in 1961, By way of contrast, the number of reported offenses in the four months
before "direct action" began in 1963 and in the three months after it had sub-
gided, showed approximately the same crime rate as the previous two years (see
table ;, page 21 Unfortunately, these figures do not include reports of as-
saults, and there is no racial breakdown, although it is known that Negroes

normally account for about 50% of the arrests for '"major crime" in Town X3,

# An examination of Magistrate's Court's gross records of people arraigned on a
variety of w@ge® crimes indicates a similar trend. In the summer of MM (9L7
53% fewer local Negroes were arraigned on the various charges than were
arraigned in the summer of 1961, The summer of 1963 saw a slight rise in the
totalg in that a reduction of only 25% below the 1961 figure was apparent. It

ig fair to assume, though, that the reason 1963 showed more cases than 1962 is
that a substantial number of disorderly conduct and trespass arrests took
place as part of 1963's civil rights effort by local Negroes. (The 1962 civil
rights arrests, it will be recalled, were largely of people from out of toun,

though that year's efforts were obviously watched by the local populace with
avid interes'b.)
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Because 1»: relevant police records A8re unavailable, we thought of
studying the Emergency Case records of the General Hospital in an effort to
estimate the number of injuries resulting from assaults by Negroes during the
time periods in question. Table i Page 22, shows the incidences including _
those arising from racial rioting and police violence. The last line in Table ;-
is corrected to exclude these cases, and represents the '"routine! number of cases
treated. Both tables exclude assaults perpetrated in the local labor camps, as
it is felt that those were essentially non-connected with the movement., We were
told that the Negro migrant workers, who come to the area during the summer
months to harvest the crops, would not associate themselves in any way with the
movement, and, in fact, stayed away from the town because they were "scared",
(Parenthetically, it is interesting to note that the incidence of assault among
the migrant workers showed no appreciable change. Indeed a slight increase was
apparent, whereas the "routine" cases from local Negroes diminished sharply).

While it is felt that these figures do not represent the total.number of
assaults, they would seem to reflect a fairly constant proportion of the inci-
dences and thus be suitable for our purposes. The one Negro physician in the
community quite independently supported the accuracy of the trend shown in these
hospital records in stating that "during the summer of 1963 I stitched only three
or four cases, when in other years I would have seen a dogen in the same period
of time",

Many local leaders were interviewed in conjunction with the study, and
their anecdotal impressions are of some interest. For example, the Public
Health Inspector, whose duty it is to control the spread of venereal disease
particularly among crime-prona lower class Negroes, well known to him, observed:
"Many of the contacts I sought, who would normally have been in jail, were living

at home or could be found with their friends."
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One of th~ principal Negro leaders estimates that there was much less
crime in generaly "People became interested in the movement, and were reluctant
to do anything to jeopardize its progress. Most of the 1962 arrests were "Freedom
Riders" - not locals., By 1963 there was a unification of common interest, and
people who before were indigent and depressed, suddenly found that they had some-
thing to live and fight for",

Another local movement leader had anticipated trouble from the "winos" E’”Cf}“’ﬁ“.c )
@wis) =nd for this reason she felt that they should not be included in the pro-
test marches, However, she was surprised to find that with special attention from
the sober and more responsible menbers, they behaved themselves admirably and
turned out to be exemplary, if somewhat passive, demonstrators. A student leader
attests to this and quotes the case of a young alcoholic who had a long history
of arrests, "He apparently was accustomed to being in the County Jail, but while
the movement was strong and active he never was in trouble, although he continued
to drink." When the student returned to the town later .in the year, months after
all activity had ceased, he met the man leaving the ;}ail} kﬂ had just been re-
leased and was heading for the bar,

Many factors may influence this apparent decrease in the incidence of
erimes involving personal violence. Most of the local people quoted above men-
tioned that the ban on retail sales of alcohol and the imposition of a curfew were
important inhibitors. One reliable report, however, indicates that "boot-legged"
alcohol was readily available for anyone who wanted it. Group identification and
interest in the Cause, strengthened by the persuasion of the leaders, were the
factors most commonly selected for mention., One leader said that during the
marches "We found ourselves breaking ranks to intervene i:cgifd%t?asl%ﬂ family
squabbles, so that there may well have been more than an indirect influence'.

The civil rights struggle in Town X was not totally devoid of incidental

violence, MiEBamwee; A student civil rights worker, who spent the summer in Town X,
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"4ndiéts .2 smail splinter group for the violence which did occur in the early
summer of 1963, "There was a great deal of interest during early July in the
movement from this group - young, violent types. As soon as the police had a
permanent hold, and the movement contimued to threaten to demonstrate but never
did, they provided the biggest lobby to continue demonstrations, even at gun and
bayonet point, and constantly threatened to act on their own if the movement it-
self would not. They spoke to us often about this, because we (the college
student staff) also wanted to resume demonstrations. They never carried out any
of their major threats, although one assumes that they were the group responsible
for the various crimes related to the movement from the Negro ward;‘& as
throwing bricks at policemen and attacking the property of whites and so-called
"Uncle Toms “.]> 3

Nevertheless, there are certain factors in Town X that make it quite sur-
prising that more violence did not occur. Among the lower class Negroes of Town
X, there is a great contempt for the local police force. Arrests and jail
sentences do not carry any social stigma; imprisonment is merely something un-
pleasant which must be endured. On one occasion during the summer, a group of
jeering Negroes surrounded a white policeman who had drawn his gun, and dared him
to shoot. The same attitude of sullen hostility was in evidence toward the dogs
which were used occasionally by the Police. (The dogs were returned to their ken-
nels, we understand, when it became clear that they had failed to have the desired
effect on the demonstrators.) In other words, Town X could be considered a
"tough" town with a "tough" population of unemployed Negroé;;:giac;;becarna actively
involved in "direct action" programs for civil rights. The fact that crimes of
violence apparently decreased during this tense summer would hardly have been a

predictable phenomenon.
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TABLE &

TOWN X

PART I OFFENSES
( Murder, Robbery, Burglary, Larceny)

1961
May through September 73
January through April 38

October through September 21
Total (Annual) 132
Total Adult Arrests by (dat@ mis-

the Police Force - sing)
all offenses

1962

b9
L9
31
129
386

1963
31
35
30
96

429




TABLE & 5~
TOWN X

Emergency Room Cases - Assaults by Negroes

MAY JUNE JULY AUGUST SEPTEMBER TOTAL
1961 1 7 7 2 4 21
1962 1 L 0 7 LS 13
1963
A1l Cases 0 1 4 R 1 10
1963
"Ordinary!
__Cases (0) (0) (0) (4) (1) 5

Table 6. This table represents the number of injury cases arising from

assaults by Negroes in Town X, which were treated in the
sublic

Emergency Room of the locaiﬁgeneral hospital.

The figures include only assaults which occurred within the city

limits, and do not take into consideration the assaults perpetrated

by members of the migrant labor force (see text),

The bracketed figures in the last row are corrected to exclude

assaults directly connected with civil rights action -- €.g. in-

juries incurred during clashes with the police,

The period represented is May through September of 1961, 1962,
and 1963,
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The material we have presented raises many questions, certainly raises
more questions than it has answered. We hasten to state categorically that
the findings are suggestive, by na means conclusive,

There seem to us to be four areas that warrantldiscussion and ekplora-

tion:
(1) To what extent are the data reliable?

(2) Assuming the data are reliable and suggest a diminished incidence
of crime committed by Negroes during periods of ''direct action'
for civil rights, what are the possible explanations for this
relationship?

(3) what implications might all this have for an understanding of
violence in populations of the poverty-stricken and socially dis-
advantagedf E 3

(L) what further research is indicated to shed light on the effect of
organized social movements on the behavior of lower class popula-

tions?

We have already remarked that probably the majority of criminal acts go
unreported and that collection of crime data by Police Departments is often
quite unreliable. One can never be sure what factors, including chance, may
be operating to influence the ;:iia:ireporting process. Even when one finds

a Police Department (such as the one in City Z) that prides itself on its

crime reporting, there is still much to be desired in the uniformity of crime

reporting from city to city.

Nonetheless, even taking these limitations into account, it is inter-
.'_I_r_.\ - .E‘l‘lil"“:—.—-

esting that the statistics we have collected show the trend that

they do, and that supplementing the police statistics with hospitalEmergency
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Room records (as we have done in Town X) reveals the same trend. It is pos=
sible to argue that this apparent trend is based on a change in contact between
the police
pnd the Negro community. Perhaps the police were so busy with civil rights
demonstrators that their contact with or recording of crimes of violence within
the Negro community was altered; i.e. their attention and concentration of
forces were elsewhere. 0r, perhaps, during economic boycotts Negroes are more
careful to shield crime from the eyes of the police and white authorities. If
these )
S8R be so, any drop in crime rate is more illusory than real.
. dese are . 1es
While MEESSSE rcal possibility, there is at least anecdotal evidence
fothe contrary, . '

, SRy During periods of 'racial tension' in the South, the police force
generally pays particularly close attention to the Negro sections of town and
keeps a close vigil for potential violence of all kinds. Furthermore, where
we have been able to supplement police data with medical information, as in
Town X, the incidence of medically recorded injuries resulting from personal
violence has shown a decrease during civil rights activity,

2

Obviously, it would further strengthen the case 'four hypothesis if
we could present parallel data from comparable communities which have had no
'direct action' civil rights programs. Unfortunately, we have not yet been

__‘ﬁ'-‘i\q'ﬂ"lf.\kltf

able to obtain mEicomparative data.

Assuming for the time being, then, that the reduction in the incidence
of crime was real, not merely apparent, how might this be explained?

Perhaps when there are important events upon which the attention of
any community is focused there is distraction from the forms of behavior
which might otherwise lead to crime, Is the reduction
of crime in these instances an epiphenomenon of the focusing of group atten-
tion on unusual publicg events? (There are some reports, for example, that
crime in Washington, D. C. was reduced somewhat during the period following

President Kennedy's assasination. &Would the same have been true of the 1962

Cuban Crisis or of a World Series?)



Page 25

Or, perhaps the explanation lies in a deterrent effect of the increased
number of policemen on patrol during periods of protest, or the potentiality
of such an increase. In City Z, at least, this "“deterrence" coud not
have been a large factor in the sustained diminution of assaults during
1960 and 1961, The major form of protest during that time was an economic

boycott which did not involve the local police very extensively.

Aq'mr& s a sobstantial amoont of material devived from socicloqica} @nd fﬁqchdac‘a::ajc\qh ond ﬂ‘g""’“i

thad might suqaect
a basis for the possible existence of a causal relationship between organized "“direct

action® for civil rights and reduced crime among Negroes. A long term
effect of segregation upon lower class Negroes has been a blocking off of
their social and self assertion -- economically, socially, and psychological-
lye (8) (3) (5) Open expression of their resentment against second class
status has been blocked off in both South and North. We would agree with
other authors that this damming-up of resentment is one reason for the high
incidence of crime among the lower chss Negroesy (8)(9)} this is further
supported, by the fact that the vast majority of violent acts by Negroes

are directed toward other Negroes., To put it another way, one might say
that for the lower class Negro, avenues have been closed off by the social
structure, so that violent crime against members of his own race is one of
the channels of least resistance open to him for the expression of aggression.

RSN LMK X MK I X HAX RN XA KT T XN YNEE XUNXXNTXRNX
when he becomes aggressive against segregation, the Negro's sense of personal

and group identity is altered; race pric‘e partially replaces self-hatred, and €
aggression need not be directed so destructively at the self or the community.
The concept of “prosocial acting out" has been set forth elsewhere (3)(k)
to describe risky, aggrusivs; somewhat impulsive actions which the actor
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sees himself taking "for the good of society," These actions are thus
distinguished from the diffuse lashing out against social institutions
that characterizes “antisocial acting out" -~ although in some cases, the
psychodynamic roots of the two types of behavior may be quite similar,

When large scale "“direct action" civil rights activities are launched
in a comunity, the leaders face a herculean task of community organization.
The members of the community must be recruited, trained, and organized into
a disciplined, nonviolent army. Networks of communication and transportation
must be arranged, for large numbers of people must be united behind a single
nffagkxx effort. It is the pooling of resources, the setting up and cere
tifying of goals, priorities and mah methods in a communityeeffort to
produce social change that draws neighbors together in an organization
whose very existence would tend to discourage crime (particularly crimes
of violence against each other), If the community organization process is
successful, each man, through the combined strength of his and his neighbors!
efforts, can have that seat at the “community bargaining table" that has
traditionally been denied him, Each man learns that possibly his personal
welfare and certainly the welfare of the movement requires unity in the
Negro community. As a resultdf the need for unity, people begin to know
their neighbors and their neighbors! problems. A spirit of common conwern

pervades the community and serves to discourage crimes of violence.
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The data we have presented do not indicate any long-lasting effect
of organized civil rights activity upon the crime pictures of City Z and
Town X = although seemingly permanent gains have been made with the juvenile
gangs of City A. In looking at the crime data from City Z and Town X, it
is clear that after the major civil ribhts action had ceased, the number of
reported crimes by Negroes returned fairly promptly to the frequency that was
customary before the “movement" began. It is impressive, though, that a
reduced crime rate for Negroes was sustained in City Z for two full years
before going back up to former levels. Furthermore, when crime rates re-
turned to frequencies comparable to earlier years, there was no "rebound
phenomenon” of a net increase in violence which (had it occurred) might have
been attributed to frustration of hopes which had been "stirred up" by the
civil rights movement. Indeed, in City Z the 1962 frequency of assaults by
Negroes is somewhat below what one would expect in view of the increase in
population over 1959,

It is apparent from these data that direct or vicarious participation in
the partial successes of civil rights “direct action" movements did not
solve all the problems of violence-prone, socially disadvantaged Negroes, In
recent months in Town X, for example, the leaders of the civil rights movement
have become less and less interested in equal access to public accomodations
but increasingly adamant about obtaining Federal relief of poverty and uneme
ployment in the area. Whether civil rights leaders across the nation are
feeling a continuing responsibility to plan for and press for improvements
in the life conditions of the low-income Negro is a question that cannot

be dealt with here, although there are several recent signs pointing in
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this direction.* This shift in emphasis by civil rights groups represents

an increasingly sophisticated awareness of the multifaceted nature of the
problems faced by Negroes, both North and South, In spite of successes in

the South, however, the direct action civil rights groups have been largely
unable to organize the socially disadvantaged Negroes of the North == pere
haps because they have been perceived by the residents of Northern Negro
slums as being mainly interested in public accommodations and voting rights,
At this point in time, the deprived Northern Negro is cynical about the

value of a public accommodations law or the right to vote. He lives in

areas of the country where there are few statutory or semi-legal sanctions

to prevent him from eating at a lunch counter, going to a movie, or voting,
Yet, he is still denied equal employment opportunities, good housing, and
respect from police officers. The Northern slum Negro sees himself as still
not being "free," and until effective methods are found to combat his problems,
he will often choose between the unfortunate alternatives of either accept=
ing his fate or lashing out with hate and violence. In the authors' opinion
it seems uniikely that the Civil Rights groups will be able to effectively
organize the socially deprived Negro in the urban North; it may instead be
the black "hate" groups that will be successful, unless substantial efforts
are made to relieve the social and economic deprivation of the Northern Negro.

*For example, in November 1963, the "militant" Studen® Nonviolent Coordinating
Committee (SNCC) held its annual leadership conference on the theme of

"Food and Jobs", The Meeting was held in Washington and featured conferencee
workshops with Federal 0fficials on the subject of existing programs that
could possibly be of aid to the rural Negro in the South,
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This brings us to our concluding remarks. We feel it should be eme
phasized that if our findings are veri fied, there is then a very strong ar=-
gument that the kind of community organization and psychological mobilization
inherent in the civil rights struggle may be of prime importance in the develop-
ment and implementation of various crime prevention programs and "ant{spoverty"
programs, It would appear that such programs which, after all, are often
aimed at lower class Negroes = could learn a great deal from the interactional
and motivational processes involved in the "direct action® civil rights

surprisingly
movement. Yet, axtondabdagkyx 1ittle research has been done or is being done

and the process of its development,
on just how the movement functionsy, XK XK XN IR XX XXX
KB AKIBHAHHEEI X LI X X I OAIIHI R RPIPHIX XXX KX
AR X IR XK O XK BRI KSR MBI RPRIP R X
BuOBhbHa pneaenhabdane The study of process requires a miltidimensional approach
including both that of statistical reporting and anecdotal observations. This

technique requires considerable further development. It is our hope that the

need for such research will have been made more apparent by this presentation.
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SUMMARY

Data are presented which suggest a substantial reduction in crimes
of violence by Negroes in three cities during periods of organized pro-
tests and “direct action" for civil rights in those cities. The findings
are based «fﬂ’icial crime reports, medical records, newspaper accounts,
and interviews with residents of the three communities (two cities in the
Deep South and one in a Border state).

It is hypothesized that Negroes release long dammed-up resentment
of segregation by asserting themselves (directly oq“lcariously) in
ndirect action for civil rights Such emotional e p——
occurs in a framework of community organization may reduce the need for
aggressive outbursts of a violent sort, thus reducing the incidence of
such crimes,

The authors note that further research into the functioning of the
civil rights movement may produce fruitful implications for programs to
prevent crime and battle poverty.
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On December 2, 1964 you requested me by letter to
transmit to you specific recommendations on the coordination
of functions of the various Federal agencies in the area of
civil rights. In formulating these recommendations I have
consulted with the following members of your administration:
Secretary Wirtz, Secretary Hodges, Secretary Freeman, Secretary
Celebreszze, Acting Attorney General Katzenbach, Deputy Secretayy
of Defense Vance, Governor Collins, Governor Lawrence, Chairman
Hannah, Assistant Secretary of Defense Paul, Assistant Secretary
of Agriculture Robertson, Assistance Secretary of Health,
Education and Welfare Quigley, Commissioner Xeppel, Assistant
Attorney General Marshall, Deputy Assistant Secretary of Defense
Shulman, and others.

I, and members of my staff, have also met with representa-
tives of various State and local agencies, business, civil
rights, educational, religious, and professional groups.

On the basis of information developed from these consulta-
tions and from written material which has been submitted, I have

prepared the following report on the coordination of civil rights
activities within the Federal government.



mmy-mwmmsc,mmmmmtfm
years, the Federal Government has been moving on numerous
fronts to assure equality of opportunity for all its citizens.
Both the legislative and executive branches of government have
implemented the basic law of the land, as interpreted by the
Supreme Court. Three civil rights statutes have been passed
by the Congress since 1957. Executive Orders issued by the
President have created committees with special programs, all
aimed at "the achievement of equal opportunity for all our
citizens."

During these first years of the second century since the
Emancipation Proclamation, there are some grounds for satisfaction.
On every front, there has been some progress: education, voting,
housing, employment. But the lag has been so great, the resis-
tance in some cases so firm, the deprivations so deep, that only
the combined resources of both the public and the private sectors,
effectively cookdinated and administered with determination, can
guarantee the kind of progress America must mske in the years to
come.

The depth of commitment by the Federal government to promote
demwmmmummﬂn
extensive involvement of many departments and agencies in



activities relating to civil rights. And while the nature and
mam-mmmmymtmww
agency, the passage of the Civil Rights Act of 1964 created for
all Federal agencies the clear obligation to fulfill their
respective responsibilities in a non-discriminatory ashion.
The breadth of current Federal civil rights activities
is indicated by summarizing briefly the functions of agencies
with major assignments in this area.



NEEDS TO BE MET

1. Responsibilities of Federal Agencies. Earlier this
Report detailed the authority and the functions of the several

Federal agencies and Committees with expliecit civil rights
functions. Every Federal agency, however, has important
responsibilities in this area. Its own employment policies
must be completely free from discrimination; it must vigorously
enforce Title VI of the Civil Rights Act of 1964; and it must
do everything within its power to promote and obtain full
constitutional rights for all. There must exist an appropriate
vehicle to guarantee that these obligations of the Federal Govern-
ment are fully met.

2. Affirmstive Collaboration Among Agencies. Each of the
FPederal civil rights programs serves a distinctive and needed
role in the broad goal of promoting equal opportunity. But
none of these programs operates in a vacuum, unrelated to the
others. This is especially true since many eivil rights problems
arise from longstanding deprivations and denials in certain
fundamental areas of human activity, e.g., education, housing,
voting, and employment. Through closer collaboration and
consultation among the appropriate Federal agencies we must
seek more effective methods of eliminating these fundamental



causes of discrimination through affirmative action, as well
as combatting the effects of this diserimination. We must
also eliminate the waste of human and material resources
that comes from overlapping or parallel programs. Procedures
must be established promptly to insure such collaboration.

3. Consistency hmong Agencies. There must be
consistency and uniformity of action in the implementation
of civil rights responsibilities by the Federal agencies.
As stated in President Johnson's letter of December 2, the
Federal government must "speak with one voice to those reached
by these programs.” Machinery must be established to assist
the Federal agencies in devising common policies and procedures
in resolving such differing interpretations of statutory and
administrative authority which may arise from time to time.

4,
government must be prepared to deal effectively with potentially
explosive civil rights situations before crises develop. Such
advance planning and action requires a system of reliable
intelligence to identify potential trouble spots and procedures
to initiate prompt and effective remedies. The resources of all
appropriate Federal agencies, in addition to those of the States,
localities, and private groups, must be used toward this end.

5. Collaboration with States and Localities. Most of
the States and local communities have initiated programs to




promote equal opportunity of their citizens. The Federal
government must build on this effort, working in close
partnership with all levels of government. This requires a
system to permit mutual exchange of information and opportuni-
ties for collaborative program planning and execution.

6. Liaison with Private Groups. Private groups concerned
with the promotion of equal opportunity must have ready access
to all levels of the Federal government. The advice and counsel
of private groups and citizens is vital in maintaining the
offensive against remaining areas of discrimination and seg~
regation in our national life and in mounting an affirmative
effort to combat the stifling effects of educational and
economic deprivation.

7. Planning and Evaluation. Many decisions in eritical
areas of public policy must await further implementation of
existing Federal programs and the acquisition of additional
knowledge and experience. But the machinery to reach such
future decisions should be established now. It is also
vitally important to evaluate on a continuing basis the broad
posture of the Federal government in terms of administering
existing eivil rights statutes and administrative regulations
and recommending necessary changes and modifications. This
requires a forum for continuing and informed discussion by
the Pederal officials with major civil rights responsibilities.



In sumary, there is an immediate need (1) to establish
a comprehensive and reliable system of civil rights information
gathering and dispersal among Federal agencies and the States,
localities, and private groups; and (2) to provide a suitable
vehicle within the Federal government for reaching decisions
made possible by more effective access to reliable civil rights
information.
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N | | INTRODUCTION

This paper was prepared at the conclusion of £he Trade
Expansion Act program.

Its basic ‘goal is the changing of attitudes that prevent
the passage of legislation such as;civil Rights and the “War
On Poverty." It also proposes.means for closing the gap between
the popularity of the fresident and thé reluctance of Congress
to implement tﬂe policies he advocates by:

A. Having the White House take the lead in enlarging
the area of understanding and cooperation with individual
Congressmen in order to associate them more closely with the
goals of :this Administration.

S 1 I.In return for such cooperation Congressmen
would benefit from a newly-implemented ¢
program of direct,.year—around campaign
assistance inlsuch areas as campaign
contributions and direct technical support
_for ﬁublic affairs appearances on all media.

(See Congressional Technigues.)

)
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should be brought to bear on all Administration programs,
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B. A broaﬁ-based nation-wide program of public
support for Administration measures which would reach
-down into the congressional districts to help break b
down the contention among Congressmen tﬁat.théy are
often asked td vote for Administration programs vhich
their constituents neither understand nor appreciate.
(See Public Support Program.)

The - experience gained in promoting the trade bill

successfully~--together with still newer techniques--

particularly those that suffer from aroused hostility-

(i.e., Medicare, Foreign Aid, Aid to Education, Public
ﬁousing),-and which should be an integral part of the recqrd'
which this Administration and much of the Congress mﬁst
stand on in 1964.

A coordinated program of this kind which mobilizes

the Executive Agencies of the Administration, and depends

for its success upon closely connected public and congres-

sional activities, must emanate from the White House in order

to reach the goals set out for it. There must also exist a

clear line of responsibility for implementing such an opera-

tion‘which requires full-time planning and development to be

effective,
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- PUBLLC SUPPORT PROGRAM

As in the case of ""Congressional Techniques,' some
of the projects and tecﬁniques‘that follow were uﬁdertaken
successfully'in-the fublic Support program of the’Trade
Expansion Act, and some are new. All of these ideas could
be employed in behalf of other legislative proposals as

well ‘as for Foreign Aid and similar Administration commit-

ments if an office is created in the White House and given

.@ clear line of responsibility to coordinate and organize

this program.
1. Objectives.

To reach all Americans as quicklyland effectively
as modern communications techniques permit with the facts
and goals of Administration programs, and with the reasons
why they are in the nation's best interest; to accomplish

this without added demands upon the President.

2. . Launching '"Grass Roots' Campaign.

Just as in the Trade Expansion Public Support

.Program, ''grass roots' campaigns in all media could be

'1aunched in a coordlnated effort involving publlc affairs

departments of government agencies as well as outside

agencies and the communications media.
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3. Disseminating Facts as the Basis for Conclusions.

| "The puBlic support program should be concerned

primarily with facts on the basis that when the public is 1

given the facts of a problem they can reach their own -
conclusioné. The program should be informative in nature,
an educational progrém, in other words, that disseminates
information to make the issues clear. Indifference--always
a formidable problem--should be attacked by creatively

: ‘| publicizing these issues in as many media as possible.

oy This approach would generate broader, deeper unde:standing.

4. Initiating Programs and Other Functions.
| In many cases programs would be initiated through
this‘proposed White House office as they were for the Trade
Bill. Another valuable service would be rendered by making
gvailable to those who need help quickly: speakers, speeches,
;pecific data,.information,_reports, media material such as
films, audio tapes, transcripts of speeches, etc. i T

5. Goal: Reaching All Americans. _ ;

A. Breakdown of U.S. Media. sl ) : e

A breakdown oi all U.S. media follows. In a

) well organized and properly coordinated public support
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" program the great bulk of the 28,032 national and local
. media which are read, seen or listened to by nearly all
Americanslwould be provided with a constant flow of
information in small, easily digested pieces.
B. All U.S. media would receive information
quickly, systématically and economically.
i .As the basic information is widely dissemi-
nated the more time-consuming individual requests will be
. reduced and those that are made will have more meaningful

results.
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LOCAL MEDIA: 19,932

Weekly newspapers

- Daily newspapers

Special~-interest publications
(labor, religious, commercial,
-chambers of commerce, etc.)

Company magazines

Radio stations

'Television stations

NATIONAL MEDIA: 8,100

Wire services, syndicates, etec.

General consumer magazines

National television and radio
programs, networks, newsreels

Business, trade and professional
publications
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9,000
1,800

1,000
4,000
3,500

580

400
100

- 100

7,500
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BASIC ACTIONS:

All media must be told of the new Bill,
what its importancé is, and what.kind of- o
e@itorial assistance they will get and

can ask for.

. Two actions can help establish this, quickly:

1. A letter to all media with special
versions for each medium. '

2. A complete background kit to all media
containing full information, fillers,
editorials, telops, photographs, dia- .
grams, etc., as appropriate for each
medium.
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- CONSTANT ACTION:

'The consumer press -- magazines, wire

services, syndicates, columnists, freelance

writers, newéreels, school newsreels, na-
o~ 5 : tional radio and television S Ewiie and

public affairs programs.

1. The letter, background kit, and monthly
progress report.

2. Suggested editorials and features.

3. Where appfopriate, lists of available
) : LA S - films, photographs, etc.

 In addition to the material sent to all
newspapers, the 271 U.S. newspapers with
over 50,000 circulation representing nearly
75 percent of U.S. readers. should receive
special attention:

1. . Personalized letters to the publishers,
- editorial-page editors, and city editors.

. 2. Glossy prints of all photos and art con-
tained in the regular newspaper mailing.
3;'e0ffer of exclusive in their city three _“1
° - or five part by-lined illustrated articles
by prominent officials.

)
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- CONSTANT ACTION:
‘- Local radio and television stations--

1. Weekly scripts for inclusion in existing
news and feature programs, station break _ s
announcements, etc, Py %

l2. For radio, openQend interviews with
Government spokesmen.

3. For television, the photos and other art
sent to newspapers in telop and/or film
clip form with accompanying scripts.

|
| = < L3
i : * .4, Suggestions and outlines for local inter- et
! F e views. ' ' ; :

|

The special-interest press-- ikl

1. The letter, background kit, and monthly
' progress report. - ;

Y : .‘ 2. Suggested editorials and features.
3. ' The quarterly feature newspaper page.

4., Special material, i.e., religious publica-
- tions will get ways in which help can be
given to the program from the pulpit.

St Weekly and daly newspapers, local business,
special-interest and company publications--

1. Weekly features of pictures, drawings,
: - charts, or text in matrix form under a -
(:) . regular heading. P

2. Quarterly, a full newspaper page of pictures
and text in matrix form.

-~

3. The monthly progress report.
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CONSTANT ACTION:

Business, trade and professional media-=-

1.
2,

13,

The letter, background kit, and the
monthly progress report.

Monthly stories of business management
coming around to new ways of thinking
about the bill being publicized.

Case histories or organizations that
have had success with policies similar
to those requested in the bill being
publicized. _

The quarterly feature hewspaper page.

Suggested editorials.
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6. Creating a Centralized "Media Selection System'.
.A. % media selection ;ystem that is compre- )
hensive, flexible and contains up-to-date listings of
editors should be created and maintained, thus enabling

press releases, films, film strips or tapes to reach any

" and all of the 100,000 or more editors, any of whom could

be selected in a matter oﬁ minutes by name.

B. The system should be automated so that by
feeding media information into data-processing equipment
the use of printed directories would be by-passed.

C. The media selection system should be compiete :

and should cover every editor of: trade and technical

_ journals, consumer magazines, professional and scholarly

jqurnals, wire sérvices, featufe syndicates, Sunday supple-
ments, syndicated columns, religious publications, news-
letters, photo services, daily newspapers (more than 20
different editdré), weekly newspapers, locgl news bureaus,
radio-TV networks and shows and stations, newsreels, house.
qrgans,_security analysts.

D. The media se;ectidn system should be highly

. selective to make possibie a newly produced tailored mailing

list for each release.
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'E. The file should be centralized so that it

would no longer be necessary to keep aheac of dozens of

- printed directories and lists.

F. All media should be listed by actu:l editorial

interest, enabling releases to be targeted with pinpoint

accuracy.

G. The media selection system would make possible

~ new and heretofore unused areas outside the familiar areas

of specialty constantly used by government public affairs

qffices.

- .7. Role of Government Agencies and Departments

* The public information offices of government

agencies and departments are limited to public support of o

existing laws.
' They can, however, help establish the need for

Administration programs in the public's mind. This is the

. primary goal of a well organized, properly coordinated

public support program. (How the Administration measures

satisfy these needs is the second objective of such a

campaign.)'.
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- They could_contribﬁte the following to such a
program: .

| a) Research committees could be established to
provide data and work up reports.

h b) Existing capabilities could be used for pro-
ducing and distributing such reﬁorts in quantity.

¢) Source material, information-and data re- 3
éuired by editors, producers, and others who may want to
create media.material covering the issue could be made
(o I available for efficient and immediate use.

. ~d) One or two people in the public information
officés oflthe agencies could be delegated to appear at-
inter-agency meetings organized from ;he White House to act
as project officers for the purpose of carrying out andl
following up on designated projects.

e) Legislative aids in the agencies should be
available to contribute necessary information at such meet-
5 ingé_which could be of great help in organizing public
support that would affect congressmen.
| £) Thé capabilities now available and in use

<:> could be enlarged to include some of the data and findings
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to create a greater justification for the needs of the

legislation. (Example: where films already exist showing

~ the workings of the Social Security System for benefits for

the aged, such films could be edited anc enlarged to indi-

cate ﬁhe need for medical help for the aged.)

. 8) Special treports, tailor-made for congressmen,
could be worked up in the agencies covering districts and
states, indic#ting their relevénce to the legislative
program involved. -

h) Inserts regarding the legislative programs
could be added to speeches to be made by departmental'
officials.,

. i) The contacts of the agencies and departments
could be utilized in the overall program of the campaign.
Some of these contacts could be in the area of businesses
which have ﬁrofited because of the agency, opinidn leaders
who are concerned with the issues and programs ﬁf fhe A

agendies, media people who have made the particular depart-

+ ment their special interest, geographic areas that have

been the recipients of benefits from the particular agencies,

as well as specialized groups which have received benefits.

.
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. These contacts can be extremely useful for creating
letter-writing campaigns, telegrams, telephone calls,
etc,, directly to the congressmen, as well as the
creation of campaigns in the media.
8. Unique Public Information Capabilities in
Government Agencies. :
Each government agency and department has one
or more uniquely developed public information capabilities.
A These functions and personnel should be catalogued for ready
use in a coordinated, organized public support program. :

(Example: The Defense Department has a well developed
‘motion picture éapabilify for producing and distributing
public affairs films. Anacostia Naval Photo Cenﬁef -
Lynn Moore, Writer; Al Moseé, Film Distribution Chief of :
Arpy_Pictorial.)

9. Distribution of Governmental Material

HEW has nine regional offices throughout the
United States. AID has State Department offices in major
cities. HEW has 600 District Social Security Offices

throughout the United States, the Commerce Department and
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Agriculture Department as well as the Post Office and 'f )

=)

other agencies together constitute a netvork for distri-
bution of material the Government can legally circulate.

. 10. .Government Agency Public Correspondence Reports.

Correspondence reports from government depart-
ments should be made available to opinion leaders and
~editors and others in sympathy with Administration goals.

}1. ‘Role of Non-Governmental Organizations.

Non-governmental organizations with special

interest in bills could play a vital role in a coordinated
public support program. Some of the functions they would | %
perform (many of these were successfully performed by-the ' §
Committeé for a National Trade Policy on the Tradé.Expansioﬁ
Bill) would be: to conduct-polls, créate conventions, fairs,
. act as the center for distribution of ﬁaterial as well as

for the preparation of such materi.., act as liaison between
- congressmen and senators who might resent direct “propaganda’

frdm the White House, and in-general perform the functions _x

that might'embarrass the White House but would be quite

suitable for outside agencies. The National Council for

Senior Citizeﬁs would be such an agency in the case of .

Medicaré.
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12. Polls.

Private agencies with special interests in

Administration programs could create greater interest

by making public a greater number of polls.

13, Creating Editorials.

. Editorials in leading magazines and newspapers
as well as local newspapers and house organs would turn
out a greater number of editor;als if they felt they
weregetting the "inside track." ..' . |

14, Editorial Kits for Candidates.

Kits containing all available material such

as speeches, comments from VIP's, tapes, films, charts

and other material could be sent to candidates for office
who want to associate themselves in their campaigné with
the President's policies.. |

15. Press Releases.:

Press releases wherever possible should be

arranged to utilize the front pages of newspapers to keep

the issue "alive" and uppermost in people's minds.
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16. Brochures and Charts.

Brochures and charts of various sizes for
insertion into reports as well as for placﬁrds, adver-
tising bulletin boards, signs, television and lecture
‘backup material, as well as slides of the charts could e
be made up ﬁnd'distributed to groups interested in the
program. l |

17. Books and Authors. R : L

Books already published or in process of being
() published could be further publicized and their authors
interviewed where their subject matter relates to the

programs, thereby'affording greater.access to press, TV,

radio, etc.

18. Speakers' Bureaus. : : . I i 7
Speakers bureaus, for both commercial and
governmental speech-makers, could be used to include the .
subject méterial worked up into interesting speech form
for the huge number of speakers who go around the country

and talk at luncheons, etc.

®
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19. Speeches.

Speeches could be prepared for all government

officials of Assistant Secretary level and above. (Seg-

ments of speeches for insertion wherever apropos could be

made where an entire speech is not possible.) - A compre-
hensive list should be maintained of speaking engagements
to properly coordinate this function.

20. Conferences, Fairs and Conventions.

Special conferences, conventions and fairs could

be arranged for the particular bills, and wherever possible

booths could be set up in existing fairs relating' to the
particular Administration program.

21. Special Weeks Proclaimed by the President.

A special week, if not already designated by : i g odon

Presidential Proclamation, could be created for the general

subject of the program so as to heighten the interest in
the subject. This week should be chosen (if not already
selected) to fall some time before the legislation appears

in either House, and should get the widest possible support.
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. 22. Educational Groups.
Educational groups could be sent material for

O

~ discussions and lectures in all phases of education from

Parent-Teacher Associations to adult education groups.

23:

bill could be offered special speaking opportunities

Well-Publicized Personalities,

Personalities associated with the partidular

which could then be covered by the press because of the

interest generated by their renown.

24,

Closed=~Circuit TV Programs.

Closed circuit television shows, sponsored by

interested non-government agencies in major cities through-

- out the country, could be very useful in gaining support

among opinion molders.

25.

Production of New Films, TV, and Radio Material

A, New films could be produced and distribuéed_

by agencies of the government with motion picture produc-

tion and distribution capabilities and by commercial

companies.

Films could also be kinescoped from TV shows

produced by the News and Public Affairs bepartments of TV

networks (including national educational TV) for further

distribution in 16mm. market. (See #27 below§
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B. TV and film cameras could be set up in an
office in.the Whiﬁe House or the Executive Office Building
which would serve as a studio for the President and/or
visiting dignitaries (to take home film record of visit)
and/or for offic;ais éf Executive agencies without film
dapabilities who rely on the whim of TV, radio or film
producers to record them. This film, audio and video tape
could be used to make uﬁxfilms, radio and TV shows the
A@ministration_wants rather than waiting for those media
producers to determine what and when particular issues
should be aired. This material would also serve to make
up shows with congressmen, as well as be available fbr

political campaigns.

26, A Library of Tapes and Films of Presidential
‘Statements for Legislative Programs

Audio and video tapes as well as films and
transcripts of Presidential statements could be stored and
catalogued through this White House function. Such a
central reference library of media material (which would
also include sources for films and tapes froé TV networks,

Movietone News, and others) would be valuable for the pro-

duction of programs as well as_fulfilling requests from
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film, TV and radio producers who'require material of

this nature from time to time.

27. Use of Existing Films.

Existing films should be reviewed for distfibu-
tion to motion.picture theaters and televised public
affairs programs to capitalize on their timeliness in
relation to the'Administration's'programs. These films
could also be distributed to the audience groups totalling

60 million viewers which may be reached via 600,000 16mm.

sound projectors. These include: service clubs, profes-

sional and technical societies, industry and businesses,
labor uqions, youth groups, granges, hospital and medical
societies, veterans organizations, women's clubs and
suxiliaries, churches and religious groups, colleges,
cultural and civic associations, community centefs, fore-

man clubs, adult education centers, and local political:

. clubs.

28. Creating More Interesting Radio and TV Programs

New, creative formats can overcome TV and radio
resistance to public affairs programming and encourage

greater interest among the listening and viewing audience.
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29. Role of P.R. Firms and Ad Agencies

PR firms and ad agencies would be offered
encouragement and guidance to sponsor conferences,
luncheons, films, and radio and TV shows and other
programs unique to their capébiiities on behalf of clients
who may stand to gain from Administration proposals.

.30, Radio Programs Produced by PR Firms

-Taped radio interviews with government officials
should be produced and distributed by PR firms at the di-
rection of this proposed office. These tapes could utilize
the voices of local personages and Administfation officials
to make the programs more-pertinent;'

.31. 'House Organs.

House organs of companies in favor of the
particular legislative ﬁrogram could be sent editoria;
ma;erial; columns, articles, facts and figures, ideas for
an entire issue, for sectioms, etc. ik

32, !Capsule Lectures' on Radio

Arrange 'capsule lectures' on Administration

topics by professors from colleges in the locale of radio

and TV stations.
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33. A Proposal for a "Special® Presidential TV
Program. : . T

A sixty-minute TV and radio program could be

Icreatéd under White House guidance to carry the President's

message on particular bills to the public over network

 stations. These programs could be produced by a coordinated

committee of the best talent available in the TV and radio"

industry. The program should be publicized as a '"Special

I Event" when its air date is set (by the White House), and

scheduled to obtain maximum benefit: when a particular
bill appears for consideration before the Congress, for
example. |

The program would not necessarily involve the

President personally. (It may do so if he so wishes.) It

would deal primarily with the need for an Administration

measure from the point of view of the Administration and

~.would be so publicized. This would afford the President

the opportunity of "getting his message to the people."
The program should not carry commercial sponsor-
ship but be regarded as a public service by the radio-TV

industry; The National Association of Broadcasters could
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be the coordinating source with the White House on this
project. It should be clearly established that this is,
an attempt to explain the Administration's side of a

two-sided issue, which would encourage the opposition to

clarify its position on an equal time basis, thus creatingf

_ a_truér dialogue and a clearer portrayal of where the

Administration and its sponsors stand on vital issues that
affect us all. . These programs would appear at irregular
intervalé and should be afforded prime time--that is,
between 7:00 and 10:00 p.m. Mondays to. Fridays--to insure
maximum audiences.

34, Parallel Elements of Public Support Program
. Found in PR Field

In conclusion, the Public Support Program would

contain the functions found in various fields of: public

relations, publicity, advertising, market research,  pro-

duction and distribution areas of all media. The program
would utilize the techniqﬁes developed in all the above
areas in the national interest. It would supply vitally

necessary assistance to media and provide centralized
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organization and co-ordination within the White House.
And, perhaps most important, it would meet the needs of

, . the public which is deeply interested in having the

& issues raised by a popular President explained to them
[ £ !
[ in an interesting, clear, and easily understood m:uner.
These factors should insure the success of the program,
| :
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The decision of the 3-judge court in Alabama
that Title IT (Public Accommodations) of the
Civil Rights Act of 196/, was based on two
grounds:

(1) The Commission's power did not reach a
restaurant who's customers were not interstate
travelersy

(2) The Public Accommodations Section violated
the due process clause of the 5th Amendment.

It would be improper to comment on this
decision at this time since the matter will be
ad jucated further, The Supreme Court will have
final determination when the matter comes to it
on direct appeal, In short, due process has
only begun and until it has been completed we
can have no final determination -- which we must,
of course, accept =-- of the law of the land,

BACKOZROUND MAT ERIAL (to be used with

discretion:) There apne gerious doubts about the
validity of the 3-judge courtdg interpretation

of the Constitution, and about the actual standing

of the plaintiff, i.e., since the plaintiff had not been
enjoined WifY or in any way damaged, there is doubt

as to whether the 3-judge court should have entertained

Jurisdiction., TU.S8. Courts do not rmrmally give free

legal advice to someone who believes he may conceivably be

&

damaged by some act of Congress,



Phil Stern called in this quote from Senator
Russell which appeared in the Atlanta Constitution
@n July 16. It is from his July 15th speech.

"It is the understatement of the year
to say that I do not like this statute; however,

it is now on the books and it becomes our duty as &"ﬂ}

Johni

good citizens to learn to live with it for as long
as it is there...It is a form of anarchy to say tha?/,I;!‘\
a person need not comply with a particular statute

with which he disagrees." : /
Also, he mentions a statement by Mayor of Atlanta

on the Civil Rights Act which appeared in Sunday Post.

If you want it, he will look it up.



The decision of the 3 judge court in Alabama that Title II
(public accomodations) of the Civil Rights Act of 196k is uncone
stitutional was based on two grounds: 1) the commerce power did not
reach a restaurant whose customers were not interstate travellers;
and, 2) the public accomodations sdction violated the due process
clause of the Fifth Amendment,

IV

It would bﬁAProper to comment on this decision at this time
since the matter will be adjudicated further, 'The Supreme Court
will have the final determination when the matter comes to it on
direct appeal. In short, due process has only begun and until it
has been completed we can have no final determination -- which we
must of course accept -- o f the Law of the Land.

Backgroud material to be used at the Senator's discretion (our advices
don't use it)

Suffice it to say that there are serious doubts about the
validity of the three judge court's interpretation of the Constie
tution, and about the actual standing of the plaintiff, i. e. since
he had not been enjoined or in any way damaged, there is some doubt
as to whether the three-judge court should have entertained jurisdic-
tion, United States courts do not normally give free legal advice to
anyone who comes in the door and thinks that he may conceivably be

damaged by some act of Congress.



Forman Dorsen
James M. Bdwards

THE NEW CIVIL RIGHTS LAW

A lot of people have asked me sbout the Civil Rights Act
of 1964. They are good people, against discrimination and
bigotry, and for an even bresk with everyone. Yet they are
tnﬁblﬁ. Doesn't the Act go too far, they say., Doesn't it
encroach on states rights? Womn't it take away some of ay
rights? These are important guestions, and I would like to take
this opportunity to tell you the facts about the new law.

The truth is that the Civil Rights Act of 1964 does none of
these things. It is 2 new bill of rights for everyome, regard-
less of race, creed or color. It is dedicated to justice and
fair play for every American, and évery one of us will profit
from it. And it is squarely in the American tradition,

First, let me clear the air of certain curious myths that
have been circulated, The opponents of the civil rights law
tried their best to confuse us in Congress, but they couldn't
do it. Now they are trying to confuse the American people, and
that won't work either.

Heresare some of the lies that are told:

-="1f you sell your house, you have to sell to = Negro".
The TFuth is that there is no referemce at all to bousing in the
Civil Rights Act,

~="Your children will be sent out of the neighborhood to
some Negro school". The truth is that there is no stch reguire-
ment in the Act. In fact, the law specifically provides that it
does not cover the assignment of children in order to overcome
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racial imbalance in schools,

--"From now on you have to admit Negroes to your churches,
private clubs, and even your burial plots."” The truth is that
the public accommodations section of the Act covers none of these
things, and individuals are completely free in each case to do
exactly what they want,

~-"Negroes have to be hired on every job, even if white
people have to be fired to make room for them."™ The truth is
that the Act does not in any way interfere with existing job
rights, It establishes no "quotas™. As a matter of fact, it
actually provides that any “reverse discrimination™ in favor of
any group, even if intended to cure past discrimination, violates
the law,

There are dozens of other lies and distortions going around,
some of them made up by politicians for their own narrow ends.

We didn't believe them in Congress, and I hope you won't either.

What is the truth about the Civil Rights Act? The answer
is that it is a moderate and good bill, which was supported by
2 bugf majority of members of Congress from all parts of the
country -- and of both partiess E: fact, the representative from
Atlanta, Georgia, got up in the House and said that although he
was a life-long southernmer, he thought it was a good bill and he
was going to vote for it. And he did. And, as you may know,

Mr, Weltner was overwhelmingly returned by his constituents in
a receant prtlari;]

Haturally, the blican candidate for President voted
.g.:n.tggis“2¢.a though most Republicans were for it., But the
Republican candidate is sgainst just about everything we do in



Congress, so I guess his vote comes a8 no surprise to you,

Let me tell you about this new bill of rights, and you tell
me whether it "goes too far™,

-=The Act tries to make sure that no American citizen is un-
fairly denied the right to register and vote in federal elections.
It is well known that in a few states Negroes and others are pre-
vented from voting, and the Act tries to stop this by providing
that the same standards apply to everyone and that legal tech-
nicalities cannot be used against anyone who has the qualifications
to vote,

Does this "go too far"? I don't think so.

~=The Act tries to meke sure that no Americsa is diseriminat-
ed ageinst under any program receiving federasl assistance. This
includes such federally-supported programs as ald for hospitals,
small business loans, vocational training, area redevelopment,
and land grant colleges., In all these activities, where federal
assistance is needed, everyone is going to be treated alike.

Does this “"go too far"? I don't think so.

~~The Act tries to make sure that no state prevents any of
its citizens from using its parks, libraries, bospitals or other
public facilities.

Does this "go too far"? I don't think so.

-=~The act gives the Attorney General the right to profaet the
rights of people who cannot begin a law suit on their own because
they are too poor or can't find a lawyer who will help them or
are threatened with personal danger if they do.

Does this “go too far'? I don't think 80,

--The Act gives the Slecretary of Commerce, the Secretary of
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Labor, The Commissioner of Education, and the Civil Rights
Commission authority to get the facts about discrimimation in
this country, so that we will know what we are dealing with and
what we are talking about.

Does this “go too far"™? I don't think so.

The Act also contains provisions to end discrimination in
employment and in public accommodations, such as hotels, res-
taurants, and movie houses. These are also straight-forward and
moderate, and both are squarely in the American tradition.

The public accommodation section tries to make sure that we
don't have second-class citizems in this country., It means that
no well behaved person can be rejected by an establishment open
to the public just because of his color or religion or national
origin, It means that no man or woman has to stare at 2 lunch
counter or movie house and wonder if he is welcome. Now the law
says that everyone is welcome, as long as he has the price of
admission and is not drunk or disorderly. And that is the vay it
should be,

Some people say that this is an interference with the
property rights of the owners of the establishments. But this
is a red herring. We have long since passed the day in this
country when people could trample on the rights of others in the
name of their private interests. Our health inspection laws, our
zoning ordinances, state statutes requiring businesses to close
on Sunday, all involve limitations on property rights. We can
do no lesf)in the name of human right.n\to make sure that a
person can get a cup of coffee or see a good movie without being
turned away because of the color of his skin,



The employment section is also reasonable and in the American
tradition of fair play, It says that a man who can do a good day's
work is not barred by an employer, a union, or an employment agency
because of race, creed, color or national origin,

It also protects the ladies, I may add, against those who are either
too hardhearted or inexperienced to recognize what a bonanza a good
woman can be on a job,

The employment section is limited in its coverage. It applies
only to companies that affect interstate commerce, and applies
only to companies or unions above a certain size -- 100 employees
or members at first, and them in s few years 25 or more. It ex-
empts religious and educational organizations, And, as I have
said, it makes sure that no individual or group gets preferemntial
treatment, even to make up for past discrimination,

Some people may think that these pProvisions on public accom-
modations and employment provisions are something completely new,
something that Presidents Kennedy and Johnson and the Congress
dreamed up out of a clear blue sky. Nothing could be further from
the truth. Both have their roots deep in American history and
both are really quite mild compared to what the states have been
doing for decades.

As long mgo as 1875, Congress passed a law to eliminate dis-
cerimination in public accommodations., Just like the present law,
it npjliod to iuﬁn; restaurants, and places of public amusement.,
The trouble with the law was that it vas badly drafted by the
Congress of the day, and the Supreme Court struck it down., There
is no danger of that now, but that is not the point, The thing
to remember is that almost a century ago we had a law designed to



do just about what the mew Civil Rights Act does.

There is also a tradition of federal action against discrimi-
nation in employment, During World War II, when the nation needed
all the help it could get, President Roosevelt established a
Committee on Fair Employment Practice to fight discrimination in
Jobs. He wanted the best men he could 2154 to win the war on the
home front. I need not remind you ihat now we are alsc engaged in
a desperate struggle, and we need to use every qualified person.
That is part of the reason for the present law, which follows the
pattern of World War II by creating an Equal Employment Opportunity
Commission to eliminate discrimination.

The nev law is not only right in line with earlier federal
attempts to do away with the virus of discrimination. It is also
consistent with similar action by the states that stretches back
well into the nineteenth century. Indeed, by 1800 eighteen states
had prohibited discrimination for reasons of race or color in
places of public accommodation, snd since then 13 other states

Nvf::f*a::rronl cities have t253?)s1n111r action. Regarding employment,
OEESIy half of the 50 states,bar discrimination by employers,
unions and employment agemcies, and 22 of these have established
agencies similar to the Equal Euployment Opportunity Commission
to enforce their laws.,

These states have gone much further than the 1964 Civil Rights
Act. Take public sccommodations., Almost every state law covers
many establishments not covered by the federal set. For example,
Illinois prohibits discrimination in everything from clothing
stores and crematories, and Rhode Island bars bias in beauty parlors
and billiard parlors, The federal law is very limited by comparison;
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it deals with none of these.

And the new lav is limited in other ways, too., If a person
is believed to be violating its provisions, the individual harmed
or the Attorney General can obtain a court order to ondﬁfiolntion.
Thems states are much tougher. Many of them, in fact most of them,
provide for criminal penmalties for violators up to a $500 fine and
one year in jail, and a good many also let the victim of diserimi-
nation sue for damages up to $500, The federal law has no such
provisions,

State employment statutes are also tougher than the federal
law, Not only do some states comtain eriminal provisions, but
almost every ome covers businesses and unions much smaller than
the 1964 Act, which, as you recall, is limited at first to organ-
izations of 100 or more persomns, and later to 25 or more.

You may ask: If the Civil Rights Act is so weak and narrow
in coverage, what do we need it for, especially if the states are
already doing the job. The answer is that in this great country,
the people have come to expect a minimum standard of decency that,
unfortunately, is not always present in states that have not en-
acted laws against discrlnination._ And more than that, We are
one nation and indivisible. That is the message of the Fourteenth
Amendment, The time has come to stake out a measure of consistency
in the enforcement of human rights as for decades we have tried to
harmonize the law relating to property rights, under the Commerce
Clause of the Comstitution. A great nation could do no less, and
we have done no less,

The 1964 Civil Rights Act does ot attempt to bypass state
and local laws against discrimination. Exactly the opposite is



true. In the American tradition of federalism, it carefully
leaves for the st;tcs what they are able and willing to do by
themselves. The entire scheme of the law is to maintain state
remedies, to encoursge state enforcement, and to keep federal
power in reserve.

In three different places, the Civil Righte Act provides
that there is no intention to interfere with existing patterns
of state law, Once in the public accommodations section, again
in the employment section, and once again among its general pro-
visions, the Act olurly& that state laws agsinst discrime
ination contimues in force and that nothing contained in the new
Act precludes any person from asserting his rights under state
law, This in truth is an Act for the states, as well as the
people, and I fervently pray that the states will do the job on
their own,

The Civil Rights Act goes even further to make sure that
states and local governments are given the chance to end discrime
ination without federal intervention. In every important section
of the new law, it is provided first that existing local agencies
try to solve the problem, and only if that doesn't work does the
federal government come into the picture,

Let me give some comcrete exsmples. The public accommodations
section of the 1964 law explicitly provides that in a state or
city that also prohibite diserimination, no individual may file
2 suit until he gives smple notice to the responsible state
agency. And the federsl courts are instructed to go a step further
by staying proceedings while the responsible state or local agency
attempts to solve the problem, If that doesn't work, the federal



court still does not have to take action., Instead, the law pro-
vides that the court may refer complaints to a Community Rela-
tions Service created under the Act, which will try to obtain

a settlement and voluntary compliance with the law, Only if
all this fails will z court order such compliance, I do not
see anything unreasonable about this, and neither did most of
the Congress,

Just about the same rules 2pply to employment., 1In a state
or city with an effective law prohibiting discriminstion in
employment, a person with a grievance must file first with the
local agency. These agencies are given by law up to 120 days
to resolve the complaint before th¥ New Equal Employment Oppor-
tunity Commission can take Jurisdiction, The Commission is
given up to 60 days to resolve the complaint on a voluntary
basis, and only if that doesn't work may an individual file ga
complaint in a federal court. I do not see anything unreasonable
about this, and neither did most of the Congress.

Or take public educatiom. It is now more tham ten years
since the historie decision of the Bupreme Court outlawing
school segregation, Progress has been slow during these ten
years, and I know many legislators wheo wvanted the Congress to
take the ball away from those Southern communities that have not
acted in good faith., But the Civil Rights Act does no such thing,
Instead, it tells the United States Commissioner of Education to
cooperate with local officials, to give: them techamical assistance
by training teachers and school officials at institutes on deseg-
regation, We know that the problems are many and difficult, but
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the 1964 Act is a reasenable way of going about solving these
problems, If it is met halfway, we can soon provide the kind of
education that the Comstitution contemplates to every child in
the land, regardless of the color of his skin or the way he
spells his name,

Ladies and gentlemen, this is a good law, a just law, and a
moderate law. It is a law in the American wvay of democracy and
fair play. It tries to give every man an equal chance to use
his talents, to pursue his desires, and to provide for his family,
It seeks to give every man bhis full constitutional rights under
the laws of the land. It ig a law for all Americans, It deserves
your support.,
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A Guide to Community Action Under Title VI

The Civil Rights Act of 1964
TITLE VI-NONDISCRIMINATION IN FEDERALLY ASSISTED PROGRAMS

Sec. 601. No person in the United
States shall, on the ground of race,
color, or national origin, be excluded
from participation in, be denied the
benefits of, or be subjected to discrimi-
nation under any program or activity
receiving Federal Enancia] assistance.

Sec. 602. Each Federal department
and agency which is empowered to ex-
tend Federal financial assistance to any

rogram or activity, by way of grant,
oan, or contract other than a contract
of insurance or guaranty, is authorized
and directed to effectuate the provi-
sions of section 601 with respect to
such program or activity by issuin
rules, regulations, or orders of genera
applicahﬁ?&y which shall be consistent
with achievement of the objectives of
the statute authorizing the financial
assistance in connection with which
the action is taken. No such rule, regu-
lation, or order shall become effective
unless and until approved by the Presi-
dent. Compliance with any require-
ment adopted pursuant to this section
may be effected (1) by the termina-
tion of or refusal to grant or to con-
tinue assistance under such program or
activity to any recipient as to whom
there has been an express finding on
the record, after opportunity for hear-
ing, of a failure to comply with such

i but such termination or
refusal shall be limited to the particu-
lar political entity, or part thereof, or
other recipient as to whom such a find-
ing has ﬁ:ecn made and, shall be
limited in its effect to the rlr;icula]:
program, or part thereof, in which suc
noogncr:mp]iance has been so found, or
(2) by any other means authorized b
law: Provided, however, That no sucl
action shall be taken until the depart-
ment or agency concerned has advised
the appropriate person or ns of
the failure to comply with the require-
ment and has determined that compli-
ance cannot be secured by voluntary
means. In the case of any action ter-

minating, or refusing to grant or con-
tinue, assistance because of Failure to
comply with a requirement imposed
pursuint to this section, the head of
the Federal department or agency shall
file with the committees of the House
and Senate having legislative jurisdic-
tion over the program or activity in-
volved a full written report of the cir-
cumstances and the grounds for such
action. No such action shall become
effective until thirty days have elapsed
alter the filing of such report.

Sec. 603. Any department or
agency action taken pursuant to section
602 shall be subject to such judicial
review as may ori::rwise be provided
by law for similar action taken by such
department or agency on other grounds,
In the case of action, not otherwise
subject to judicial review, terminating
or refusing to grant or to continue fi-
nancial assistance upon a finding of
failure to comply with any require-
ment imposed pursuant to section 602,
any person aggrieved (including any
State or political subdivision thereof
and any agency of cither) may obtain
judicial review of such action in ac-
cordance with section 10 of the Ad-
ministrative Procedure Act, and such
action shall not be deemed committed
to unreviewable agency discretion
within the meaning of that section.

See. 604, Nothing contained in
this title shall be construed to author-
ize action under this title by any de-
partment or agency with respect to any
employment practice of any employer,
employment agency, or labor organiza-
tion except where a primary objective
of the Federal financial assistance is to
provide employment.

Sec. 605. Nothing in this title
shall add to or detract from any exist-
ing authority with respect to any pro-
gram or activity under which Federal
financial assistance is extended by way
of a contract of insurance or guaranty.

“TITLE vi” is a phrase which will
be heard increasingly in the
months ahead, as new government pro-
grams are begun and old ones are re-
viewed. This section of the Civil
Rights Act of 1964 has a clear aim:
federal assistance shall not be given
any program that discriminates against
any individual on the ground og race
or national origin.

Entitled “Nondiscrimination In Fed-
erally Assisted Programs,” Title VI
says that “no person shall, on the
ground of race, color, or national
origin, be excluded from participation
in, be denied the benefit of, or be sub-
jected to discrimination under any pro-
gram or activity receiving Federal fi-
nancial assistance.”

This is among the most far-reaching
of all the provisions of the historic law
by which Americans now seek to end
discrimination in every aspect of our
national, state, and local iiEe.

The law is the culmination of years
of work by many citizens and their
organizations. The same drive which
led to the law's enactment must now
be turned to its enforcement. The law
will not work automatically. The
efforts of Americans can now best be
mobilized, not in a negative manner
to punish, but in a positive thrust to
achieve the equality of opportunity
that is the nation’s goal.

Public Help Vital
Nowrmnﬁ is the aid of the public

needed more than in enforcement
of Title VI. However, Title VI is so
comprehensive (190 federal programs

are covered by it) that the layman
might be disheartened at the prospect
of trying to keep track of what it does,
and how it does it. Moreover, its en-
forcement essentially is left to the
agencies and bureaus of government,
federal and state, rather than to the
courts. This involves regulations and
procedures not familiar to the general
public.

But Title VI is not an impenetrable
mystery. And, like the rest of the law,
it does require the understanding of
the general public, both in a broad
way for general support and in more
detailed, technical ways for active help
in achieving its ends. This is important
because it is different from the other
parts of the law, less simple and ob-
vious, and because, properly function-
ing, it can accomplish so much.

How Title VI Works

AT THE HEART of all the regulations
and procedures for making it func-
tion properly is the provision for com-
plaints from private individuals and
organizations.

In the simplest terms, Title VI says
that no one may be denied participa-
tion or be subjected to discrimination
while participating in any program
which receives federal money or other
assistance.

The programs in our national life
that receive federal money or other
assistance are many and varied, and
they include some of the most basic
institutions and activities of our society.
Education, employment, agriculture,
business, housing, health care, and
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welfare are a few of these. In all, the
Federal Government spent approxi-
mately $15 billion in 1964 on the kind
of assistance covered by Title VI.

Many of these programs receive fed-
eral aid in the form of grants to state
agencies. The state agencies, in turn,
administer the federal money, often
combined with state funds, through a
number of smaller units that are fre-
quently—as is the case with schools—

arts of a county or city government.
[n 1963, federal money averaged 14
per cent of the total revenue of all the
states of the union, and as much as 32
per cent of the total revenue of some
states.

Some kinds of federal aid often are
unseen. The programs and institutions
are run by state governments, or by
county and city governments, as in the
case of vocational education or of wel-
fare departments. They include such
things as hospitals, state mental health
programs, employment security offices,
agricultural extension services, and
construction of highways and airports.
There are also federal programs which
give specialized aid to institutions
largely supported by state funds—like
research grants to state universitics.
And there are programs where the
Federal Government deals directly
with the city or county government—as
in urban renewal, public housing, and
airports—or even with private groups—
as in the economic opportunity (“anti-
poverty”) program.

An important distinction written
into the law is that compliance is re-
quired only of the recipients of federal
aid who are conducting programs for
the benefit of others. A “recipient’
does not include the individual who
ultimately receives the financial aid or
other benefit under the program. For
example, an individual receiving un-
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employment compensation is not a “re-
cipient,” but the state unemployment
insurance office is, and must not dis-
criminate against applicants for assist-
ance. A farmer receiving federal aid
is not requircd to adopt nondiscrimina-
tory practices in operating his farm,
nor are individuals receiving veterans’
pensions or social security payments
covered by Title VI.

Federal - State Cooperation

IN tHE srTuaTions covered by Title
VI, the federal agencies in charge
of dispensing funds or aid are charged
with seeing to it that recipient state
and local agencies or institutions com-
ply with Title VI. If, acting as middle
men, these state and local agencies ad-
minister funds to smaller units under
them, they are supposed to see to it
that these smaller units comply.

There is a long background and tra-
dition for this interaction of the Fed-
eral Government with state agencies in
administering funds designed to bene-
fit all American citizens. The process
has its roots deep in the nation’s his-
torical efforts to achieve a working
balance between state and federal
power. Title VI, in its language and in
the regulations drawn up to implement
it, faithfully follows this tradition.
Emphasis throughout the administra-
tive procedures for enforcement is on
helping the state and local agencies
and institutions make neccssar{ adjust-
ments smoothly and voluntarily

Only where there is evidenced open
intention or action not to comply does
coercion come into the process. The
sanction is the obvious one in such a
situation—the federal agency may with-
hold funds, or sue for specific perform-
ance. But even when this is deemed

necessary, the regulations allow ample
room and time for negotiation and
persuasion.

In short, the idea is not to cut off
funds, not to punish anyone, but to
gain compliance with the working
operation of the law. The cutting 0#
of funds is an ultimate weapon, not to
be used lightly, but the provision for
it gives teeth to Title VI.

All of this is consistent with the
main thought behind the title—which
is that federal spending is for the bene-
fit of all, and this purpose is defeated
when some of those whom it is de-
signed to help are cut off from the
benefits, or are given them in different,
diluted form. The intent is to include
cvcr}'l}l)(]y who should be included, on
an equal basis.

Statements of Assurance

or Compliance

Tms recurLaTions call for state-
ments of assurance or compliance,
which are legal contractual agreements
that state or local agencies and the
units under them are or will immedi-
ately begin complying. Obviously, if
there is refusal to make these state-
ments of good faith, the withholding
of funds is mandatory on the part of
the federal agency administering the
program. So far, there seems to be little
tendency toward outright refusal to
cooperate, Compliance by school dis-
tricts, for example, seems to have the
potential of accomplishing more de-
segregation than years of litigation
under the 1954 Supreme Court school
decision.

Enforcement may become compli-
cated after the statements of assurance
or compliance have been signed. Segre-

gation and discrimination are deep-
rooted and far reaching; often they
exist almost without notice. Signs may
come down in waiting rooms, but peo-
ple may continue exerting pressure for
the old, customary arrangements. Poli-
cies may be adopted and regulations
read to employees, but practices may
continue as they always have.

In such situations, the complaint
pmccdurc and the work of private in-
dividuals and organizations could make
the difference between whether Title
VI is a fiction of form or a true render-
ing of the national will. In all in-
stances, such work is a necessary part
of a very large cooperative effort be-
tween the federal and state govern-
ments, and their citizens.

Compliance Reviews

THE recuraTions call for regular
reports to federal departments from
state and local agencies and institu-
tions to show the extent of compliance.
These are to be confirmed by agents
from the federal departments making
visits, called “compliance reviews,” to
the local agencies and their units. The
tremendous number of such visits that
will have to be made and the time this
will take is another indication of the
need for private surveillance and
checks in the meantime. There is also,
of course, the importance of the view-
point of people who are detached from
the routine of governmental organiza-
tion.

Complaint Mechanism

C()MPLA[N‘I'S may come from a per-
son with a particular grievance,
from someone who observes what ap-
pears to be an act or pattern of dis-
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crimination under one of the programs,
or from people or organizations that set
out systematically to check on the vari-
ous programs in a city or rural area. It
will be a continuing process. It will in-
volve a determined and conscientious
effort to root out the stubborn rem-
nants of outlawed customs, and a pa-
tient effort to help those less sensitive
to such things to see violations of Title
VI and remedy them.

New Opportunities

IN crries, where such work toward
equality of opportunity has been
done in the past and where organiza-
tions spc(‘iﬁcall}r equipped for it exist,
Title VI will mean new opportunities
to solve many old problems. In small

towns and rural areas, where local
minority leadership may be timid or
intimidated, and where organization is
lacking, enforcement of Title VI will
be most difhicult. Here, perhaps, is a
new opportunity for organizations
from the cities to strengthen leadership
in these small town and rural areas to
take advantage of the new opportuni-
ties opened up by Title VI.

Title VI has created many such new
opportunities. In an age when people
often complain that government is re-
mote and inaccessible, here is an open
invitation for citizens to work with
their governments to achieve some-
thing that the nation wants. With the
help of the people, Title VI can be one
of the most significant achievements of
our democratic process.

WHAT DOES TITLE VI COVER?

To pETERMINE which local pro-
grams and institutions are receiving
federal benefits covered by Title VI
requirements, a community inventory
may be organized under the following
headings:

l. Construction Projects: Those
that are financed or receive partial fi-
nancing, equipment, or land from the
Federal Government are covered by
Title VI. While construction is being
planned and while it is being carried
out, checks can be made and com-
plaints registered where there are vio-
lations of the nondiscrimination re-
quirements. After construction is com-
pleted, the facility itself is subject to
continuing Title VI compliance.

Such construction projects may in-
clude: Airports, College Facilities and
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Dormitories, Dams, Defense Projects,
Government Buildings, Highways,
Lakes, Parks, Urban Renewal Projects.

All new construction proposals in
your area sponsored by local and state
government should be examined for
Title VI coverage.

Those that receive any kind of federal
aid for their operation and mainte-
nance are covered by Title VI.

These may include: Conservation
Projects, Colleges, Defense Installa-
tions, Health Centers, Hospitals,
Libraries, Medical Schools, Mental
Institutions, Nurses Training Schools,
Publie Housing Projects, Schools.

3. Government Services: Such serv-
ices are covered by Title VI, even
though operated by state, county, or

city governments, or special boards, if
they receive all or part of their support
or other aid from the Federal Govern-
ment,

Examples of such services are:
Agricultural Extension Programs,
Aids To Businesses, Apprenticeship
and Manpower Training, Area Re-
development, Disaster Relief, Eco-
nomic Opportunity (“anti-poverty”)
Programs, Forest Protection, Mental
Health, Public Health and Welfare,
Research Grants, Rural Electrifica-
tion, School Lunches, State Employ-
ment Services, Student Loans and
Graduate Fellowships, Teacher Train-
ing, TVA, Vocational Rehabilitation.

Criteria for Title VI Coverag_t_e

IN GENERAL, when you examine local
institutions and activities to deter-
mine if they are covered by Title VI,
you are asking these questions about
each:

1. Does it receive federal grants?
Yes.  No

2. Has it received federal assistance
after the first of 1965, or is it secking
any? (Loans or grants prior to 1965
are not covered, but renewals, install-
ment payments, and subsequent loans
orgrants are.) Yes_ No_

3. Have there been donations of
federal equipment to the program or
project? Yes. _ No_____

4. Do federal personnel work in the
project as part of their jobs? Yes.
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5. Is it conducted in a building or

on property provided in whole or in
part by federal funds? Yes_ No_

6. Does it benefit from proceeds of

federal lands or property? Yes_
No

7. Is it part of any program or in-
stitution receiving federal assistance?
Yes  No

8. Is it in any other way benefiting
from federal assistance? Yes. ~ No_

If the answer to any of these ques-
tions is “Yes”, then the institution or
activity is covered by Title VI. Al-
though it may be operated entirely by
a state or local governmental unit, or
cven a private agency, it receives fed-
eral aid and therefore must not prac-
tice discrimination.

Exeluded Activities

THREE CATEGORIES of federal pro-
grams are excluded from the re-
quirements of Title VI:

1. Federal contracts of insurance,
and federal contracts of guaranty.
These include federally-insured bank
loans and guarantees for mortgage
loan repayment under some federal
housing (FHA) programs.

2. Direct grants or loans, such as
loans made directly to farmers by the
Farmers Home Administration, or vet-
erans’ pensions, or social security pay-
ments.

3. Employment, except where the
purpose of the federal program is to
provide employment, as in Area Re-
development projects and Economic
Opportunity ~ (“anti-poverty”)  pro-
grams. Title VII of the Civil Rights
Law covers equal employment oppor-
tunity.

It should be noted, however, that a
section of the regulations under Title
VI has been interpreted as involving,
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in some cases, employment practices.
In examining programs and institu-
tions, a report on whether or not em-
ployment is desegregated should be
included in complaints about other
matters, as well as in complaints about
segregated employment alone, It would
then be up to the federal agency in-
volved to determine whether the em-
ployment question is covered for this
particu!ar program by the administra-
tive regulations under Title VL.

Inventory of Local Programs

ASYSTEMAT[C examination of Title
VI coverage would involve draw-
ing up a list of all the different ac-
tivities in your community that are
federally benefited. Your own sources
of information and knowledge of the
area will tell you some of these pro-
grams. A check with the various local
offices of each of the federal agencies
(listed in your telephone book) will
add activities to your list, as will in-
quiries to state agencies.

If there are further uncertainties in
your mind, or if there is lack of co-
operation, you should call or write

Executive Office of the President

Office of Emergency Planning
Disaster Relief and Repairs

directly to the agency’s national head-
quarters in Washington, D. C. A list
of federal departments and agencies
covered by Title VI will be found
starting on page 17.

A central source of information
about the programs and institutions
covered by Title VI in your communi-
ty, and the names and addresses of
persons or offices to contact for each,
is the U. S. Commission on Civil
Rights, 1701 Pennsylvania Ave.,
N. W., Washington, D. C. 20425.

Partial List of Major

Federal Programs

To HELP you begin your local in-
ventory, there follows an illustra-
tive list of the most commonly found
programs benefited by federal assist-
ance. It will also suggest appropriate
inquiries about specific local institu-
tions. For example, if a hospital re-
ceives neither Hill-Burton aid nor
federal research grants, it still may be
covered because it receives federal
funds through the local public welfare
agency for care of indigent patients.

Department of Agriculture

Agricultural Marketing Services
Agriculture Commodity Distribution
School Lunch and Milk Program
Farmers Home Administration Services
Soil Conservation Services
Federal Extension Services
Rural Electrification and Telephone Programs
Price Support Programs
Cooperative State Research Programs
Food Stamp Program
Agricultural Experiment Stations
Research Assistance to Educational and Other Institutions

Department of Commerce

Area Redevelopment Programs
Public Works Acceleration
Aid to Small Businesses
Highway Construction
Assistance to Support Mobile Trade Fairs
Research Assistance to Educational and Other Institutions

Department of Defense

National Guard (Army and Air Force)

Loan of Surplus Property

Civil Defense Activities

Civil Air Patrol

Research Assistance to Educational and Other Institutions

Department of Health, Education, and Welfare

Office of Economic Opportunity (“anti-poverty” program)
Youth Programs (Job Corps, Work-Training, Work-Study)
Community Action Programs (Slum Clearance, Remedial

Education, Adult Education, Voluntary Aid to
Needy Children)

Programs to Combat Poverty in Rural Areas (Loans to
Rural Families, Programs for Migrant Farmworkers,
Indemnity Payments to Farmers)

Employment and Investment Incentives (Loans to Small Business)

Work-Experience Programs (For Needy Persons Receiving
Public Assistance)

Assignment of Volunteers in Service to America (VISTA)

Office of Education Programs

Vocational Education

Land-grant Colleges

Higher Education Facilities Construction

Student Loans at Institutions of Higher Education

Graduate Fellowships, Traineeships, and Institutes

Public School Construction and Maintenance in Federally
Impacted Areas

Library Services and Construction

Donation of Surplus Properties for Education, Public
Health, and Civil Defense
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Public Health Services
Community and Envi ronmental Health Activities
Community Health Practice, including Clinics and Research
Hospital and Medical Facilities Construction, Technical Assistance,

Research and Demonstrations (Hill-Burton Program)

Nurse Training and Nursing Research

National Institutes of Health Programs

Vocational Rehabilitation Programs

Welfare Services
Public Assistance
Child-Welfare Services
Maternal and Child Health Services
Other Health and Welfare Programs

Research Assistance to Educational and Other Institutions

Department of the Interior

Indian Affairs
Payments for School and Road Assistance in Counties with
Federal Land

Granting of Leases and Other Privileges on Federal Land

Disposition of Land at less than Market Value

Other Activities Related to the Use of Federal Lands,
including Parks, Territories, Wildlife Refuges,
Fish and Game Preserves, Etc.

Department of Labor

Manpower, Apprenticeship, and Training Activities

State Employment Services

Unemployment Compensation

Work-Training Programs

Research Assistance to Educational and Other Institutions

Department of State

Cultural Exchange Programs
Assistance to Refugees
Donations of Foreign Language Tapes and Other Educational Materials
Agency for International Development Grants to Organizations
and Institutions

Department of the Treasury

Coast Guard
Leases, Permits, Licenses, Easements, and Other Uses
of Coast Guard Property
Maritime Instruction and Training and Other Utilization
of Coast Guard Personnel

Disposal of Materials to Sea Scouts, Coast Guard Auxiliary,
and Non-Proht Organizations
Research Assistance to Educational and Other Institutions

Atomic Energy Commission

Atomic Energy Research, Training, and Equipment in Universities
and Hospitals
Payments to State and Local Governments in Lieu of Property Taxes

Civil Aeronautics Board

Compensations to Air Carriers

Federal Aviation Agency

Acquisition of Land for Airports
Airport Construction

General Services Administration

Transfer of Surplus Property for Airport, Park or Recreation,
Historic Monument, Wildlife Conservation, or Street
Widening Purposes
Loan of Machine Tools to Non-Profit Institutions or Training Schools
Donation of Personal Properties to Charitable Institutions,
the American Red Cross, and Public Bodies
Allotment of Space to Federal Credit Unions
Grants for Compiling and Publishing Historic Documents
Disposal of Property for Education or Public Health
Provision of Free Space for Vending Stands Operated by Blind Persons

Housing and Home Finance Agency

Urban Renewal Projects

Public Housing Projects

College Dormitory Construction Loans
Senior Citizen Housing

Municipal Gas Works

Public Sewer Systems

National Aeronautics and Space Administration

Research Grants and Contracts to Universities and Other Organizations

National Science Foundation

Scientific Research Grants and Science Teacher Training in
Universities and Hospitals
Donation of Equipment to Public Schools

11



Small Business Administration

Small Business Development Company Loans
Small Business Studies, Research, and Counseling

Tennessee Valley Authority

Transfers, Leases, and Licenses of Property to Public Agencies
for Development for Public Recreation

Cooperative Resource Development Programs

Test Demonstration Farms for Fertilizer Experiments

Veterans Administration

Payment to State Homes

State Home Facilities for Furnishing Nursing Care

A complete list of the programs covered by Title VI, and the governing
regulations, may be found in the FEDERAL REGISTER, Vol. 29, No. 236,
Part II, December 4, 1964; Vol. 29, No. 254, Part II, December 31, 1964;
and Vol. 30, No. 6, Part 11, January 9, 1965.

When you have developed a profile of the activities and institutions covered
by Title VI in your area, you are in a position to begin a systematic check for

compliance.

HOW TO CHECK FOR COMPLIANCE

THE REGULATIONS drawn up under
Title VI make it clear that nothing
short of complete equality in all aspects
of federally assisted programs and in-
stitutions is required. The regulations
detail the different kinds of discrimina-
tion that must be avoided. These must
not occur because of race, color, or na-
tional origin:

1. Persons are denied services, fi-
nancial aid or other benefits.

2. Persons are provided with fed-
eral benefits that are different from
what others receive, or are provided in
a different manner.

3. Persons are subjected to segrega-
tion or separate treatment.

4. Persons are restricted in the full

12

enjoyment of federal benefits, while
others are not. (This can be subtle, but
generally it would involve such situa-
tions as making a lounge in a hospital,
or a library, available to minority
groups only at certain hours.)

5. Persons are treated differently in
determining whether they satisfg' ad-
mission, enrollment, quota eligibility,
membership or other requirement or
condition.

6. Persons are denied an oppor-
tunity to provide their services or
property to the federally assisted ac-
tivity or institution, or are offered the
opportunity in a different manner.

7. Persons are denied the oppor-
tunity to participate as contractors or

sub-contractors. in a federally assisted
project.

8. Persons are subjected to discrimi-
nation by criteria or methods of ad-
ministration that accomplish indirectly
what is prohibited direct]y.

To determine that none of these
discriminations is taking place in the
Title VI activities and institutions in
your area, you will be involved in test-
ing, observation, and interviews—the
latter with both those in charge and
the people who participate (that is,
those who work in the program or in-
stitution, or receive services or bene-
fits).

You will be attempting to determine
that there is compliance: (a) in the
physical facilities; (b) among the per-
sonnel and in the administrative pro-
cedures; and (c) in the providing of
SETvVICes.

The following check list is suggested

for each one of the activities and insti-
tutions in your Title VI community
inventory, for general use as one ap-
proach to a systematic examination for
compliance. This is not to be filled out
and sent to anyone. [t is suggested
merely as one kind of work sheet that
might be used in making checks and
as the basis for preparing complaints,
if violations of Title VI are found.

There is no requirement of conf-
dentiality about any information re-
lating to compliance with Title VI; in
fact, the regulations provide that in-
formation shall be made available to
“participants, beneficiaries, and other
interested persons.” If state or local
officials in charge of Title VI programs,
or heads of federally benefited institu-
tions, refuse to answer your questions,
or are evasive or non-cooperative, this
alone is valid reason for hling a com-
]}laim.

TITLE VI COMPLIANCE CHECK LIST

Name of Institution or Service:

Type of Facility: Construction Project

___ Public or Private

Institution_ Government Service.

How Covered by Title VI:

Statement of Assurance or Compliance Submitted: Yes No

IF No, give details:

Person(s) Interviewed:

I. Physical Facilities

I. In a construction project, was selection of location and bid procedure free
of restrictions that would prevent anyone offering his services or property?

Yes  No____ If No, give details:

2. In a private or governmental institution, or an office for services, check all
facilities available to the public—water fountains, rest rooms, restaurants
and other leased facilities, waiting lines, service desks, and anything else that

serves the people who use the facility:

13




Check Not Available | Not Available
1t An)_r Is:_ r To All In Same Manner Segregated R_cstrictcd

Water Fnuntains
Rest Rooms

Waiting Rooms |
“’aitin_g_ GIBS__.
Leased Facilities
Service Desks
Offices

Entrances

Eleva tors
cher

Details on any items checked:
I1. Personnel

L. If a program is administered by a special board (as in the “anti-poverty”
program), were members selected without discrimination? Yes  No

If No, give details:

a. Were persons selected to represent minority groups acceptable to
sizeable segments of the minority community?

Yes_ _ No

If No, give details:

b. Do all board members, including minority group representatives, meet
together regularly? Yes No

If No, give details:

2. Are jobs or staff positions or professional participation based on a difference
in treatment or eligibility (as making it necessary for a doctor to belong to a
medical society that is segregated in order to practice in a hospital)?

Yes: . - No -

If Yes, give details:

3. Wherever services are contracted out, were contractors selected without
discrimination? (This may include doctors, nurses, technicians, as well
as restaurant operators, caterers, vendors, etc.) Yes__ No_

If No, give details:

a. Are contractor employees treated without discrimination in all phases of
employment (hiring, layoff, training, upgrading, transfer, rates of pay, etc.)?
Yes. _ _No._

If No, give details:

4. Since it is difficult for the layman to determine whether or not jobs are
covered by Title VI, the following information should be recorded and
reported, insofar as possible, for all jobs connected with the Title VI
institution or activity:
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a. Does the agency or institution treat job applicants or employees without
discrimination in all phases of employment (hiring, layoff, training,

upgrading, transfer, rates of pay, etc.)? Yes  No._____

If No, give details:

b. Are employees segregated in any manner (buildings, offices, restrooms,
eating facilities, recreational areas, training, etc.)? Yes.  No_____

If Yes, give details:

ITI. Services

1. If the institution or service is open to the general public (as at an airport,
employment office, library), determine by observation, testing, and interviews
if all parts, facilities, and services within it are available:

In the same manner> Yes.  No___ If No, give details:
Without segregation? Yes.  No____If No, give details:
Without restrictions? Yes.  No____If No, give details:

2. If participation is through application for membership (as in a library) or
by eligibility (as in public welfare), determine by observation, testing,
and interviews if :
Any applicants are excluded? Yes ~ No._
If Yes, give details:

Any applicants are segregated? Yes.  No_____
If Yes, give details:
Any applicants are treated separately? Yes No.

If Yes, give details:
Any applicants are restricted? Yes___ No
If Yes, give details:
Any applications are segregated for processing® Yes.  No
If Yes, give details:
Any\ applications are denied because of race, color, or national origin?
Yes  No_

It Yes, give details:
Any admissions are based on a difference for quota eligibility, membership,
or other requirement or condition? Yes.  No
IF Yes, give details:

3. Determine by testing, observation, and interviews if personnel of the
institution or service treat all:

In the same manner? Yes.  No__ If No, give details:

Without segregation? Yes. No. If No, give details:

Without restrictions? Yes__ No____If No, give details:

a. If the staff is integrated, do minority group staff members serve only
minority group clients? Yes.  No_

IF Yes, give details:

4. Where facilities or services are used predominantly by a minority group,
are the facilities and services in Fact equal Cequipment, technical assistance,
access to information, training opportunities, casework load, participation
in planning and decision-making, etc.)? Yes  No_

If No, give details:
15




In such a general guide to compliance, obviously it is not possible to delve
into the fine details of each separate program covered by Title VI. The sug-
gested observation, testing, and interviewing will more likely ferret out the
varied and subtle manifestation of discrimination if carried out by a biracial
team sensitive to and experienced in local customs and practices.

WHAT TO DO ABOUT NONCOMPLIANCE

vaan—: ormizens and voluntary or-
ganizations enter into the adminis-
trative procedures for enforcing Title
VI b)' hling complaints that some in-
stitution or activity covered by the
regulations is practicing discrimination.

A typical regulation covering this
vital phase says: “Any person who be-
lives himself or any specific class of
individuals to be subjected to discrimi-
nation prohibited by the regulations in
this part may by himself or by an au-
thorized representative file with the
Secretary or any Agency a written com-
plaint. A complaint must be filed not
later than 90 days from the date of the
alleged discrimination, unless the time
for filing is extended by the Agency or
the Secretary.”

In preparing a complaint, the fol-
lowing should be noted:

l. The complaint must be in writ-
ten form. This could be a simple tell-
ing of the act or pattern of discrimina-
tion: what happened, when, where, by
whom, and to whom. The information
derived from the preceding check list
may be used as a basis for reporting
the complaint. It should, of course, be
signed.

2. The complaint may be submitted
not only by a person who feels he has
been discriminated against, but also by
someone who knows about the dis-
crimination, or by someone (including
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an organization) who is an authorized
representative of either.

3. The complaint must be filed not
later than 90 days after the act of
discrimination occurred, unless the
time is extended, as set out in the
regulations,

4. As the most direct, and likely
most effective approach, it is suggested
that the complaint be sent to the chief
officer of the federal department or
agency administering the particular
program—the Secretary of Agriculture,
the Director of the National Science
Foundation, etc. Normally, you proba-
bly will wish to send a copy to the
local or state official in charge of the
l‘ﬂ‘ugri!m‘

Tt is recommended that a copy. of
each complaint be sent also to the
U. S. Commission on Civil Rights,
which will follow through with in-
quiries about its progress.

The Complaint Procedure

Tm: COMPLAINT PROCEDURE Was
established to enable citizens to
start the administrative process that
could end in the cutting off of federal
funds to the offending agency or ac-
tivity, but which preferably would
result in an end to the discrimination.

An investigation of the mlnp]aim is

conducted (“promptly,” say the regu-
lations) by the concerned federal
agency. If it fails to substantiate the
complaint, the complainant must be
notified in writing. If it substantiates
the complaint, efforts are made in-
formally to end the discrimination. 1f
these fail, a hearing is scheduled. The
accused unit is given adequate time to
prepare for the hearing.

The hearing is conducted by officials
of the federal agency. If the local unit
is found to have violated Title VI, it
may appeal this finding to the head of
the federal agency. If he upholds the
finding, he orders the funds to the
particular unit cut off. This order
would apply only to the offending unit
—a school district, for example, not
the entire school system; a single hos-
pital, not all the hospitals in the state.

The funds cut-off order does not go
into effect until 30 days after appro-
priate committees of Congress are noti-
fied that such a determination has
been made. In the meantime, the local

Where to Write

unit may appeal the finding in federal
court.

The regulations require that as far
as possible identity of complainants
and witnesses will be protected. Any
threats, intimidations, coercions, or re-
prisals are prohibited by Title VI. The
regulations also require that informa-
tion about Title VI procedures be
made available by the federal agencies
and local beneficiaries to the general
public.

Exact procedures in this process will
probably vary from department to de-
partment of the Federal Government.
Private citizens and organizations
should not be content merely with
making a complaint. There should be
follow-up inquiries about progress of
the complaint.

It should be obvious that complaints
must be soundly based and reflect a
legitimate and well-documented case.
The most useful complaints are those
that establish a pattern of discrimina-
tion.

THE List of federal programs starting on page 8 is arranged under the
various departments and agencies having jurisdiction over these programs.
Complaints about any particular program should be addressed to the head of
the department or agency. Thus, for any programs listed under the:

Department of Agriculture
Commerce

Defense

Health, Education, and Welfare

Interior
Labor
State
Treasury

write to: The Secretaryof. .................
Washington 25, D. C.

Dear Mr. Secretary:
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The addresses of the other agencies are as follows:
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The Chairman
Atomic Energy Commission
Washington, D. C. 20545

The Chairman

Civil Aeronautics Board

1825 Connecticut Ave., N. W.
Washington, D. C. 20428

The Administrator

Federal Aviation Agency

800 Independence Ave., S. W,
Washington, D. C. 20553

The Administrator of General Services
General Services Building

Eighteenth and F Streets, N. W,
Washington, D. C. 20405

The Administrator

Housing and Home Finance Agency
1626 K Street, N. W.

Washington, D. C. 20410

The Director

Office of Economic Opportunity
1200 Nineteenth Street, N. W.
Washington, D. C. 20036

The Director

Office of Emergency Planning

Executive Office Building Annex
(Winder Building)

Washington, D. C. 20504

The Administrator
National Aeronautics and Space Administration
Washington, D. C. 20546

The Director

National Science Foundation
1951 Constitution Ave., N. W.
Washington, D. C. 20550

The Administrator

Small Business Administration
811 Vermont Ave., N. W.
Washington, D. C. 20416

The Chairman

Tennessee Valley Authority
New Sprankle Building
Knoxville, Tenn. 37901

The Administrator of Veterans Affairs
Veterans Administration

Vermont Ave. bet, H and 1 Streets, N. W.
Washington, D. C. 20420

The Staff Director

U. S. Commission on Civil Rights
1701 Pennsylvania Ave., N. W.
Washington, D. C. 20425
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l Thank you, This is a good, happy, and joyous audience here tonight and
you make me glad. I have been accused, among other things, of being a
happy candidate., I plead guilty to the charge. And when you are happy,

you make it my kind of audience, my kind of party, my kind of country.

Lf:::ver, tonight I would like to talk about a most serious subject, one
of intimate importance to every one of us.

f In the course of this election campaign, the Democratic candidates have

sought to explore the many complex issues that face us all. We have

discussed, as best we know how, the issues of nuclear war and uneasy

peace, of man's responsibility to man, of poverty and sickness and proper

care of the aged. We have talked of the needs for greater opportunity and the

many challenges of freedom as we seek to enter the era of the great society.

\—i‘?m not at all sure that candidates of the Republican Party have sought to
do the same thing. For example, one thing I do know is that . you cannot
blame the poor for their poverty. If I understood him correctly, this is one
of the things suggested by Senator Goldwater sometime ago. I say--if I
understood him correctly. The campaign has been arduous. I have been
travelling a great deal in the past few weeks and I still have a far road to
go. In my travels, in my concern with public issues--even though I am
thoroughly briefed every day--I have somehow lost track of the whereabouts of
Senator Goldwater and his running mate. I have difficulty telling which is
supposed to be on the high road, which on the low one. I do not know what
city or state they are in--except I do know that they are in a state of
confusion. I say this with some regret. I wish that Senator Goldwater and
his running mate were not running downhill, backwards, so fast., We have
always sought to make this campaign serve its higher purpose: that of a
major forum to discuss grave issues that bear upon man's future. Education

is the goal of a political campaign--not vituperation, We are concerned



with raising the complex subjects that bedevil our world--not raising the
demons of fear and ignorance and prejudice.

thi? is the tragedy of a campaign that follows the tactics of desperation
and hit-and-run of Senator Goldwater and his running mate. The temporary
standard bearer of his fragment of the Republican Party is giving us a
weird sort of unity, the unity of a select and odd few. He has brought
together a collection of people, dissidents of progress, unhappy people,
people desperately paddling up a creek to get away from the mainstream of
American life. It is a strange banner he boasts, held aloft for him by a
few financial haves, a few intellectual have-nots, With their guidance,
Mr. Goldwater has said so many things, contradictory and elusive, that my
image of him has become blurred. He now looks to me like Warren G.Harding
come out of the West, only wearing a Brooks Brothers suit and eyeglass frames
that can't possibly give him any vision. When it comes to serious discussion

of the issues, he has offered us nothing but a joke, not an echo.

iBut now I would like to get back to the serious reason why I am here tonight,
[EE————
to talk about a subject of basic, overriding importance. That subject,

stated in its simplest, is--happiness.

LE_fssure you, there is nothing trivial or foolish about a concern with happiness.
I am not merely talking about the happiness of a day at the beach or an outdoor
barbecue. I am not merely talking about the very real happiness of listening to
Louis Armstrong sing "Hello Dolly', or the traditional American joy of yelling
insults at a baseball umpire. I am not even talking just about the happiness
that all of you here tonight feel over the imminent prospect of the election of

Lyndon Johnson to his first full term in the White House.

l I am talking about all these and much more. For . happiness, in its fuller
meaning, is a paramount concern today, It has been a paramount concern since the

very conception of this nation.



ljzfmas Jefferson made happiness an abiding concern of the new America.
His inclusion of the phrase--"the pursuit of happiness'--in the
Declaration of Independence was, in its time, revolutionary. Until then,
the formula used by John locke and others was that man was inherently

entitled to something quite different--"Life,liberty, and property".

\:ETG pursuit of happiness" stemmed from Jefferson's belief in equality.
He conceived of equality as a gift of nature, not as a gift of society or
government, He challenged the traditional theory that nature created
inequality of status. He believed that all men were born with the right to

enjoy the same political privileges.

} This idea of equality - so fundamental to the philosophy of democracy -
is one of the hardest concepts for those who do not understand democracy
to accept. It is also one of the hardest for democrats to explain, On
the face of it, it denies daily experience and even insults common sSense.
Jefferson said that it is "a self-evident truth"” that all men are created
equal. John C.Calhoun said that this same proposition is "a self-evident
lie"”. After all, no two humans are alike in anything--that much is self-
evident to everyone. The human species has a rich and infinite variety of
skills, feeling, potential, and hope. There are the moral men and there

are the fakers, there are the stupid and the bright: there are the

leaders--and there are those who are lost without leadership.

! And yet we say and fervently believe that it is self-evident that all men
S

are created equal. Without this belief, we cannot justify the idea of an

equal vote for all. Without this idea, there could be no meaningful self-

government or lawful participation in public affairs, Without it, the
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struggle for social opportunity can neither be guaranteed nor secured, The
architecture of democracy was built on the idea of universal equality. And
the power of dictators and despots is built upon the idea that men do not
have equality of rights.

lj_:?ink that John Kennedy brought the idea of equal rights down to its
fundamentals when he said: "I do not say that all men are equal in their
ability, character, and motivation. I do say that every American should be
given a fair chance to develop all the talents he may have", This is the
working concept of equality; this is the ideal behind the clamor and hunger
for greater equality of opportunity throughout the land, This is a basic
goal of the Great Society,

L:fi_Toqueville first introduced the term--'"the revolutionary tide of
democracy ", That tide became manifest in Jefferson's day; that tide is
running stronger than ever today. Throughout the world, in every stage of
development, people are struggling for the Je;fersonian ideals of
equality and liberty--however they conceive of them. And we, Americans, from
our earliest days, have been their model and hope,

l,ﬁiE?St three quarters of a century ago, Lord Bryce said that the distinguishing
feature of the American presidency was the fact that our president is expected
to voice the aspirations of common people all over the world. And today,
President Johnson, in offering the goal of the Great Society, is expressing

that same concern. In his words, the goal is not '"the grand vision of a

powerful and feared nation--it concerns the simple wants of people".

liEEi simple wants include happiness. We can be thankful forever that
Jefferson dropped the word "property” from Locke's formulation and made it
read, instead, "life, liberty and the pursuit of happiness". To our
founding fathers, property was a self-evident right, so obvious that there
was not need to reiterate it, And so it is today, But the idea of happiness

was revolutionary in its time. Never before had it been officially



S
proclaimed as a legitimate concern of government. Never before had anyone given
such weight to the idea that government had a higher purpose, than the traditional
functions of protection of life, liberty and political institutions; +that the
greater aim of government is the happiness of man.

l_fijmB explain Jefferson's idea of happiness, He said that man's greatest happiness
is "the result of good conscience, good health, occupation, and freedom in all
just pursuits"”, He recognized man's spiritual nature, and knew intimately the
needs of emotion and intellect. He knew that only part of the pain and pleasure
of life is to be found in material things. He said that happiness is an internal
state, that it does not necessarily depend on wealth, nor splendor nor on social
position, Private happiness, he said, could never be achieved in a society
corrupted by tyranny or without freedom. Public happiness is attained when
government is devoted to freedom, "encourages the blessings of instruction,
and promotes the useful pursuits of peace'”. Happiness and freedom are thus
permanently linked; he declared that "the freedom and happiness of man are the
sole objective of legitimate government".

Throughout our national history, we have served this principle of Thomas

Jefferson well. Because we are, by his definition, a happy people, we are also

a people bursting with energy, creativity--and a feeling of good will toward

other peoples of the world. In our history, we have expressed this spirit in

a thousand ways. If there is any one national American characteristic, it is the feeling
I see expressed every day: a joy in living, a constant hope for the future, a
compassion for one's neighbors--and by neighbors I mean the people of every race

and religion, in every corner of this ever-smaller world,

L_fi.are people with a tradition of happiness and filled with hope. You know that
in his heart, every American, no matter what his financial condition, really
believes that he is a millionaire--only temporarily out of funds. You know that
in his heart every Americﬁ?ino matter what his job or background --really believes

that he can run his government and society just a little bit better than his



elected officials are doing. You know that in his heart, every American
believes that he is a little smarter or better or kinder than his next-door
neighbor. 1It's a strange, wonderful quality--and it accounts for a good
share o?bur dynamism, our mobility, and our constant striving for self-
improvement,

[ I am not really concerned that the prophets of doom among us will make much
headway. They talk of evil forces that account for man's every frustration.
They talk of sinister conspiracy lurking behind every measure seeking to
advance human welfare. They are the aginers--against the United Nations,
against social security, against equal opportunity--really against people,

I believe. I do not think they will make much headway because their appeal
violates this basic American spirit of hope and happiness,

l_ff?ng other things they seek to raise the notion that something is terribly
wrong somewhere; that our children are going to the dogs; that there is
unaccountable crime and violence in the streets; that unless we somehow
revert to mythical good old days, all is lost.

1_332? are wrong. Our children are not going to the dogs. If 'you cannot
always understand them, think back and you will recall that your parents had
some difficulty understanding you. I think that modern American education
is one of our joys and triumphs; that it will help produce generations of
Americans emotionally fulfilled and enriched, capable of better judgment
than we had, incapable of becoming haters or aginners - and with sound
convictions, and M ovalt s B

[ Yes, there is crime., Yes, there is violence in the streets. Yes there is
something wrong in America today. No one can deny it. (Although I am
hardly convinced that crime is either greater or lesser than in the past--
only better reported in police statistics and in the press). There is crime
and violence--and there is something that can be done about it. We know

now what breeds crime and violence. We know that today, in this age of
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affluence for so many Americans, there remains much abject poverty and despair.
The violence we see often represents nothing more than cries of helpless rage--
cries that have too long been unanswered, The ultimate answer to crime and
violence--to whatever evil that lurks in the United States today-- is neither the
application of the policeman's club nor stern measures to curtail freedom.
Instead, it is the application of the Jeffersonian ideal. It is the granting of
greater opportunity. It is getting rid of ghettos and slums. There is nothing
wrong with American society today that cannot be solved by the granting of the
American dream: the equal sharing in the opportunities for growth and happiness
provided by this rich, blessed land of ours.

Ljf—fannot emerge into the Great Society singly, by individual regions, or races,
or classes, or occupations. We cannot have new freedom while we are victims of
old prejudices., We cannot achieve the dream of the Ureat Society if we succumb
to small nightmares about conspiracy and fear. We can achieve it only as a
people united, responsible to each other.

l‘f_?o not accept the fearful prophesies of the people of solemn mien and small
heart. And neither will the American people on this election day.

lejE all the blemishes of mortals, we are strong and we are good. We remain--
despite the claims of Communism--the standard bearers of the only authentic
revolution, the democratic revolution against tyrannies. Our strength is not to
be measured by our military capacity alone, nor by our industry or by our
technology--although all three are mighty, unprecedented and without peer. We
will be remembered, not for the power of our weapons, but for the power of our
compassion, our dedication to human welfare.

sz“?till need to prove some things to the world --and to the millions who are
rushing in upon us. We need to prove that human brotherhood, under freedom, has
more power to fire the imagination of peoples of the world than any other system.
Brotherhood--based upon genuine understanding of differences among people--has

never before been so strong a requirement of our national security.



lf_ffe’ in the America of tomorrow, the true spiritual and cultural capital of
the world, It will be heir to man's loftiest hopes and achievements, It will
be a land of many races and religions, of peoples cosmopolitan and understanding
of each other--yet each cherishing their unique traditions. It will be a land
such as never existed before, and it will vibrate with the creativity and un-~
leashed talents of millions.
lzti.Great Society will come, But to speed its arrival we must strive to improve
and refine the American character, which is humane and good, but far from ideal.
Our social concepts--our human relations--have not caught up with our technical
knowledge and practices. The technology that produces weapons of mass
destruction has not really been applied to the true miracles possible: cleansing
the earth of disease, educating mankind, bringing forth from the earth the food to
feed and the fibre to clothe the poor of the world, To do so, we will have to
internationalize our concepts of social welfare and social Jjustice. We must
seek for others throughout the world the same goals we seek for ourselves,
l:f:live in an era of potential catastrophe; our physical sciences have made
it so. We live in an era of potential glory; our minds and spirits together
can make it so. The real strength of this America, the absolute assurance of
the Great Society, is the quality of our heritage and our people~--people with

a commitment to freedom and happiness.
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