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Memo to Jack

June 28, 1962

From Senator

What do you know about this particular Constxtutlonal
Amendment proposal -- Presdential succession. Is there

dich an amendment. 2nd if not, should one be introduced.



A proposed amen
tution would meet
do when a President becomes incapacitated. This
amendment has recently been endorsed by the
Association of the Bar of the City of New York
and has wide support among constitutional law-
Yyers and others.

The question is not who shall succeed if the
President dies or is clearly unable to perform his
duties. That is al] taken care of under existing
law. The difficulty lies in determining when a
President is in fact unable to serve. If he is dead
he cannot serve, if he has been impeached he
will not be allowed to serve, but just how and by
whom shall it be determined that he can no
longer serve or should no longer serve? A case
in,point is that of President Wilson, who was
grievously il] during the latter part of his sec-
ond term, but who never was superseded,

Four years ago President Eisenhower and
Vice President N ixon made a private agreement,
and a similar agreement was made in 1961 by
President Kennedy and Vice President Johnson,
This was that the Vice President should serve
as Acting President if the President asked him
to, or if it was otherwise clear that the Presi-
dent could not function. The decision as to when
the President’s inability had ceased would be
left to the Presideat himself. This is not a satis-

Powers and duties of his office, There ought to bhe
Some disinterested agency to decide in a given
situation what should be done,

The amendment supported by the New York
City Bar Association would stipulate that a nine-
man commission be appointed by the President
at the beginning of each Administration, This
commission would include three members of the
Cabinet, two Senators, two Representatives and
two Supreme Court Justices. It would be em-
powered to certify the President's inability, and
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December 16, 1963

The Honorable Birch Bayh
United States Senate
Washington, D. C.

Dear Birch:

Thank you for requesting my co-sponsorship of your
amendment on Presidential succession.

In an attempt to gain knowledge myself and to use
that information in formulating a plan for the changing of
the present law, I am asking the foremost political scientists
in the country to share their thoughts on this subject
with me., I am hopeful that they will reach some consensus
on the best course to take and that this course can be
succesefully formulated into law,

S0, since I am already committed to some future
action on 8 matter, I am withholding active support from
wmmuntﬂitinnlurﬂt!uymttodow.

Your plan is one of the best I have seen and if it
were not for the action I have already taken I would be more

than happy to you. You are to be commended
oyl e b st o ks Sovoreas
subject.

Best personal regards.

Sincerely yours,

Hubert H. Humphrey



Senator: Do you want to join Senator
Bayh on his presidential succession
bill or wait to see what John Stewart

comes up with?

i
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INDIANA
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WASHINGTON. D.C.
Decexber 13, 1963
1111

Honoreble Hubert H, Humphrey [ . (]
Senate Office Building UL (Y59 L] ~1[[]
washington 25, D, C. T S 1)

Dear Colleague:

On Thursdey, December 12, I introduced an amendment to
the Constitution designed: (1) to provide for the selection of an
acting Vice President in times when there is none, (2) to clarify
the problems resulting from Presidential disability, and (3) to
restore the line of Presidential succession to the Cabinet, The
purpose of the amendment is to provide continuity of Government
in eany future crisis,

Under this amendment, the President would--in the event
of a vecancy in the office of Vice President- be required to sub-
mit to the Congress his nomination for & new Vice President, Upon
the approval of a majority of both Houses of Congress, the new
Vice President would assume all the powers and duties of the office.

In the event of Presidential disability the powers of the
President would pass to the Vice President during the period of the
President's disebility. Such disebility could be assumed only on
the written declaration of the President, or by declaration of the
Vice President acting with the written approvel of a mejority of
the members of the Cabinet. In the case of subsequent dispute as
to whether the President had recovered, the Vice President could
retain his office as "Acting President' only with the written ap-
provel of & mejority of the Cabinet and the concurring vote of
two-thirds of the members present in both Houses of Congress.

The need for clarification and supplementation of our
Constitutional provisions dealing with the succession problems
has seldom been clearer, But it is important that any proposals
dealing with basic Constitutional issues adhere closely to the
design of Constitutional system, By leaving the nomination of the
new Vice President up to the President himself, and the approval
of that nomination up to the representatives of the people in Con-
gress, my amendment provides & means of selection very similar to
the one which now prevails in our nomination and election process,
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In regard to the succession laws, it is the purpose of my amend-
ment to restore succession to the executive branch and thus pre-
serve the separation of powers so basic to our system. Equally
important, my amendment would insure political continuity by al-
lowing the President to perticipate in the selection of his own
successor,

I am enclosing a copy of the amendment, which will lay
on the table until Wednesday, December 18, in the hopes that you
will become a co-sponsor. If you wish to do so, please have your
secretary call Larry Conrad on extension 5623.

Sincerely,

Birch Beyh
United States Senator
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IN THE SENATE OF THE UNITED STATES

Mr. BAYH introduced the following Jjoint resolution; which was
read twice and referred to the Committee on

JOINT RESOLUTION
Proposing an amendment to the Constitution of the United States relating
to succession to the Presidency and Vice Presidency and to cases where

the President is unable to discharge the powers and duties of his office.

Resolved by the Senate and House of Representatives of the United States of

America in Congress assembled, (two-thirds of each House concurring therein ),

That the following article is proposed as an amendment to the Constitution of the
United States, which shall be valid to all intents and purposes as part of the
Constitution when ratified by the legislatures of three-fourths of the several
States:

"ARTICLE -~

"SECTION 1. In case of the removal of the President from office, or of his
death, or resignation, the Vice President shall become President for the unexpired
portion of the then current term. Within a period of thirty days thereafter, the
new President shall nominate a Vice President who shall take office upon confirma-
tion by both Houses of Congress by a majority of those present and voting.

"SEC. 2. In case of the removal of the Vice President from office, or of
his death or resignation, the President, within a period of thirty days there-
after, shall nominate a Vice President who shall take office upon confirmation
by both Houses of Congress by a majority vote of those present and voting.

"SEC. 3. If the President shall declare in writing that he is unable to
discharge the powers and duties of his office, such powers and duties shall be
discharged by the Vice President as Acting President.

"SEC. 4 If the President does not so declare, the Vice President, if
satisfied that such inability exists, shall, upon the written approval of a
majority of the heads of the executive departments in office, assume the discharge

of the powers and duties of the office as Acting President.
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"SEC. 5. Whenever the President makes public announcement in writing that
\

his inability has terminated, he shall resume the discharge of the powers and
duties of his office on the seventh day after making such announcement, or at
such earlier time after such announcement as he and the Vice President may
determine. But if the Vice President, with the written approval of a majority of
the heads of executive departments in office at the time of such announcement,
transmits to the Congress his written declaration that in his opinion the Presi-
dent's inability has not terminated, the Congress shall thereupon consider the
issue. If the Congress is not then in session, it shall assemble in special
session on the call of the Vice President. If the Congress determines by concur-
rent resolution, adopted with the approval of two-thirds of the Members present
in each House, that the inability of the President has not terminated, thereupon,
notwithstanding any further announcement by the President, the Vice President
shall discharge such powers and duties as Acting President until the occurrence
of the earliest of the following events: (1) the Acting President proclaims that
the President's inability has ended, (2) the Congress determines by concurrent
resolution, adopted with the approval of a majority of the Members present in each
House, that the President's inability has ended, or (3) the President's term ends:\

"SEC. 6(a)(1). If, by reason of death, resignation, removal from office,
inability, or failure to qualify, there is neither a President nor Vice President
to discharge the powers and duties of the office of President, then the officer
of the United States who is highest on the following list, and who is not under
disability to discharge the powers and duties of the office of President shall
act as President: Secretary of State, Secretary of Treasury, Secretary of
Defense, Attorney General, Postmaster General, Secretary of Interior, Secretary-of
Agriculture, Secretary of Commerce, Secretary of Labor, Secretary of Health,
BEducation, and Welfare, and such other heads of Executive Departments as may be
established hereafter and in order of their establishment.

"(2) The same rule shall apply in the case of the death, resignation, removal
from office, or inability of an individual acting as President under this section.

"(3)(a) To qualify under this section, an individual must have been appointed,
by and with the advice and consent of the Senate, prior to the time of the death,
resignation, removal from office, or inability of the President and Vice President,
and must not be under impeachment by the House of Representatives at the time the

powers and duties of the office of President devolve upon him.



1.

2.
3.
4.

P
6
T
8
2

10.
11,
12.
13.
Ak
15,
16.

17.

-3 -

"(3)(b) 1In case of the death, resignation, or removal of both the President
and Vice President, his successor shall be President until the expiration of
the then current Presidential term. In case of the inability of the President
and Vice President to discharge the powers and duties of the office of President.
his successor, as designated in this section, shall be subject to the provisions
of sections 3, 4, and 5 of this Article as if he were a Vice President acting
in case of disability of the President.

"(c)- The-taking of the ocath of office by an individual specified in the
list of paragraph (1) of subsection (a) shall be held to constitute his resigna-
tion from the office by virtue of the holding of which he qualifies to acﬁwas
President. . | |

"(d) During the period that any individual acts as President under this sec-.
.tion, his compensation shall be at the rate then provided by law in the case of
the President.

"SEC. T. This article shall be inoperative unless it shall have-been ratified
as an amendment to the Constitution by the legislatures of three-fourths of the

several States within seven years from the date of its submission."
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The Presidential Succession

SPEAKER MeCormack,
who now stands next in line
to the President, is naturally
enough diffident about dis-
cussing  the .
problem of
the presiden-
tial succes-
sion.. But the
country can-
not take his
view that the
matter is too
horrible to
think about,
much more to
talk about.

Lippmann
The problem is of the high-

est importance and there
should be no more squeam-
ishness about discussing it
than there is when a man or
woman makes a will.

The law which has put the
Speaker so unexpectedly
where he now finds himself
was proposed only in 1945
during the emotional upset
following President Roose-
velt's death and passed in
1947. What it did was to in-
sert into the line of succes-
sion—President, Vice Presi-
dent, Secretary of State and
so forth—two members of
Congress—the Speaker of
the House and the President
pro tem of the Senate. The
theory of the bill was that
the man who becomes Presi-
dent should owe his place in
the line of succession to an
election, not to an appoint-
ment. In fact the 1947 law
did not adhere to this prin-
ciple. For after naming the
two members of Congress it
went back to the old line be-
ginning with the Secretary of
State.

DEFENDERS of the 1947
law appeal to the principle
of election on the mystical
ground that because Mr.
MecCormack has been elected
repeatedly from the 9th Dis-
trict of Massachusetts he has
become thereby anointed and
qualified for President. Ap-
plied to the concrete facts,
the “principle” is nonsense,
and it has no relation what-
ever to any real choice of the

President by the will of the
people.

There are several very
grave objections to the pres-
ent law, One is that because
the Congressional system op-
erates by seniority and what-
not it has provided a suc-
cessor who is unprepared
and unqualified to succeed.
Nobody has ever given five
minutes’ thought to the qual-
ifications of the man who
may be the next President of
the United States. Under the
old law, where the next in
line would be the Secretary
of State, the fact that he
might become President
would become a great con-
sideration in his appointment
and his confirmation by the
Senate. The reality of this
was proved in 1945 when
President Truman's acces-
sion left Secretary Stettinius
as the next in line. Though
Edward Stettinius was a nice
man, he was manifestly un-
qualified to be President, and
a great agitation arose at
once which brought about
his replacement as Secretary
of State by a man of wvast
experience in government,
.I[ames Byrnes of South Caro-
ina.

THERE IS another radi-
cal defect in the present law.
In our system of government
it has happened many times
that one or both of the houses
of Congress is controlled by
the opposition party. It hap-
pened, for example, both to
President Truman and to
President Eisenhower, Under
the badly considered 1947
law, the whole administration
of the government can be
transferred from one party
to the other by the act of
one sniper.

There should never be such
a premium on the assassina-
tion of a President offered to
criminal lunatics or con-
spirators to brood upon. The
very thing that has sustained
the country since November
22 has been the continuity of
the Presidency, the undis-
puted accession of a com-
pletely qualified man. Had
there been any intelligible

Haud, Gt

By Walter Lippmann

purpose in the assassination,
it would have been defeated.

The sovereign principle of
continuity is sacrificed in the
law of 1947, and we ought
lose no time in wiping it off
the statute books. We should
return to the old law which
would put Secretary Rusk
next in line, and then we
should let Congress and pub-
lic opinion make it known to
President Johnson, as they
did to President Truman in
1945, whether they are con-
tent.

THERE IS a way, undoubt-
edly an organic part of the
intent of the Constitution, in
which real deference can be
paid to the principle of elec-
tion. We know from James
Madison that the authors of
the Constitution meant to
leave to Congress “a supply
of the vacancy (in the office
of President) by an interme-
diate election of the Presi-
dent.” Congress was to de-
cide whether to call an in-
termediate election.

It would be quite feasible,
and perhaps desirable, to pro-
vide that when the line of
succession reaches the Secre-
tary of State or the other
Cabinet officers, the man who
takes over the office shall be
only the Aeting President un-
til a new election can be held
at mid-term or at the end of
the four-year term. I think
myself that this ancient for-
mula should also apply to the
Vice President when he suc-
ceeds. It would not affect
President Johnson who must
face the voters in less than
twelve months.

IF WE arouse ourselves
enough to deal firmly with
the problem of the succes-
sion, we should proceed at
once to repair the other great
hole in our system, which is
what to do when a President
is incapacitated, as were Gar-
field and Wilson, and for a
time Eisenhower. Nobody
will, I think, propose that
the Speaker of the House
should, or that constitution-
ally he could, serve also as
the Acting President.

© 1963, The Washington Post Co.



SUCEESSION STUDY
HAPPEDINSENATE

Bayh Panel Plans Hearings
on Line to the Presidency
—Javits Presents Plan

By JOHN D. MORRIS
Special to The New York Times
WASHINGTON, Dec. 12
Early Senate hearings were as

sured today on proposals
change the line of sWtcessio
to the Presidency.
| Senator Birch Bayh, Democra
of Indiana, announced that h
‘would schedule a full study o
the Presidepntial succession by
the Senate udiciary Subcom
mittee on Constitutional Amend-|
ments, of wiich he is chairman
He said #hat public hearings
would start “immediately atter
the first of the year.”
The House Judiciary Commit-
tee will also explore the mattex
fully and hold public hearings
some time next year, a spokes-
man for the chairman, Repre-
sentative Emanuel Celler, Dem-
ocrat of Brooklyn, said.
Amendnments Proposed

written views of 50 leading
political scientists on the s-
tion. Mr. Humphrey, Lhe assist-
ant Senate Democratic leader,
said he would turn the replies
over to the appropriate Senate
committee.

President Kennedy's death
and President Johnson's acces-
sion have prompted a rash of
proposals for changing or sup-
planting the succession law.
Under the present law, the
Speaker of the House, John W.
McCormack, Democrat of Mas-

Continued on Page 25, Column 5
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T0 UNSEAT HOFFA

Await Outcome of Trial—
Details of Rift Learned

By JOHN D. POMFRET
Special to The New York Times
WASHINGTON, Dec, 12 —
No move within the Interna-
tional Brotherhood of Teamsters
to unseat James R. Hoffa as
president is expected until after
his trial in Nashville on Federal
charges of tampering with a

jury.

That was indicated today by
reliable sources in touch with
developments in the 1.5 million-
member union, the nation's
largest.

The resignations, effective

Yesterday
(Dec. 12, 1963)
THE PRESIDENT

Saw Edwin Neilan, presi-
dent of United States Cham-
ber of Commerce; met with
Ministerial delegation from
Guinea; participated in sign-
ing of nondiscrimination
pledge in hiring by 64 con-
cerns; saw Christian Herter,
special trade negotiator; met
with Budget Director Gordon
and Deputy Budget Director
Staats.

THE SENATE

Completed  Congressional
action and sent to the White
House bill authorizing $102
million for Peace Corps this
fiscal year; confirmed 53
postmaster nominations in 14
states; passed a $1,821,343,000

Rusk urge approval of the
full $3.6 billion compromise
foreign aid authorization as
essential to foreign policy and
security.

THE HOUSE

Approved 328 to 47, and
sent to the Senate a $4.4 bil-
lion compromise approprias
tions bill to finance public
works projects and the activ=
ities of the A E.C.

Banking and Currency
Committee unanimously ap-
proved bill to mint a 50-cent
coin bearing the likeness of
John F. Kennedy,
DEPARTMENT & AGENCIES

Defense Secretary -
Namara announced progrgm
for closing of 33 mili n=
stallations with a redugtion
of 16.300 in nerenrmal, {
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Professor Burns, political scientist at Williams College, is an

authority on presidential leadership. Friend and biographer of
the late President (John Kennedy: A Political Profile), he has

The nation can survive

Nuthing could have seemed worse
than that news from Dallas last
November. But two things could have
been worse for the country: if Lyndon
Johnson had been assassinated too: or if
John Kennedy had been left alive but
mentally disabled.

We have gambled too long with the
question of presidential disability. At least
three Presidents have been so seriously
stricken that they could not perform
their duties for weeks and even months,

As Richard Nixon pointed out in these
pages last week, we take chances with
presidential succession too, Since 1947
we have had a law that could project
into the White House men not equipped
for the presidency, or even leaders of
the party rejected by the voters in the
presidential election. In short, we are
slipshod about a situation which demands
reflection and reform.

As the presidency has become in-
creasingly important in our system of
government, the stakes in our gamble
with the presidency have become higher
too, Consider what might happen in this
age of chronic crisis if we had a repetition
of the tragic death of President James A.
Garfield. A madman named Guiteau shot
Garfield in July, 1881, For 80 days Gar-
field lingered, bearing his ordeal with in-
credible grace. Fevers came and went:
cheerful bulletins alternated with cautious
ones; infection spread; the sick man ral-
lied, then fell; he underwent operations
without anesthesia. The President could
do no work, though he went through a
few motions. The Government drifted.

“Arthur is President now!” Guiteau
had shouted as he shot Garfield, But Vice
President Chester A. Arthur did not be-
come President during the 80 days. His
position was awkward. A New York ma-
chine politician, he had been on the outs
with the President. The day after the as-
sassination he met with Garfield’s Cab-

championed reforms to improve the quality of LS. government

LET'S STOP

GAMBLING WITH THE
PRESIDENCY

By James MacGregor Burns

assassination. But what would we do if the President were disabled?

inet, but they greeted him so coolly that
he almost left. Arthur did not know what
to do, so he did nothing.

During this period there was a flurry
of interest in the problem of presidential
disability, but concern soon died away.
In the fall of 1919 Woodrow Wilson
suffered a cerebral thrombosis that
brought paralysis of his left side. For
days he was in a coma; for a month he
was completely inactive; for another
month he was a secluded convalescent;
never again was he able to dictate to his
secretary for more than a few moments
at a time. “His mind was uninjured,”
says historian John M. Blum, “but his
emotional balance was permanently up-
sel. ... What remained was not Woodrow
Wilson but a shell and travesty of him.”

A critical situation arose. Mrs, Wilson,
as any wife might, tried to shield her
husband from difficult problems. Neither
Congress nor the people were given the
truth about Wilson's condition. Should
the Vice President take over? Vice Presi-
dent Thomas R. Marshall, an affable
politician whose main gift to history was
his famous remark about the five-cent
cigar, felt just as Arthur had: he did not
want toreach for power. And few thought
him competent to exercise it. So Wilson
remained President, and once again the
Government drifted. But times were more
serious now; during Wilson’s 18 months
of near-disability in office he lost his
Senate battle for the League of Nations.

Again there was a flurry of interest in
presidential disability, but again the
interest died. Dwight Eisenhower's heart
attack raised the whole problem once
more. He was unable to meet with his
Cabinet for two months. Meanwhile Vice
President Richard Nixon attended Cabi-
net meetings but carefully sat in his old
chair at the table. There was the usual
interest in presidential disability, but even
though Ike had two other serious illnesses,

ileitis .and a stroke, nothing was done.

Except for one thing. Eisenhower and
Nixon agreed in writing after the third
iliness that in the event of severe presi-
dential disability, the Vice President
could decide on his own to serve as
Acting President. But this was a make-
shift arrangement that missed the crucial
questions: How would presidential dis-
ability be determined? What procedures
would the Vice President use to establish
his right to take over? Under what con-
ditions would the disabled President re-
capture his office?

So we were still gambling with the
presidency on November 22, 1963, This
gamble is absurd, because presidential
disability is intrinsically one of the least
perplexing of our governmental prob-
lems. All we need do is agree on a quick,
sure, responsible method for determining
disability and then—more difficult—get
the procedure enacted into law.

Why the delay so far? Largely because
Congress has not been able to agree on
the best method. Some members want the
decision to be made by the Vice President,
others by the Cabinet, others by one or
both branches of Congress. All these
methods are defective.

The Cabinet cannot make the decision,
Consider the problems that Cabinet
members would face. They would want
to be loyal to their stricken chief, but
they would also want to support—and
perhaps cultivate—the Vice President.
Lacking clear medical advice, they could
not even be sure of the facts in the case.
Cabinets merely advise Presidents and
are not equipped to make decisions; they
do not even vote.

The Vice President is the worst person
to decide presidential disability, Not
because he would want to make a grab
for power (though this is always possible),
but the opposite: He would hesitate to
take any action that would appear over-

eager or that might be used against him
in the next election. This is the main rea-
son that Vice Presidents have been vir-
tually paralyzed in previous crises.

Nor should Congress make the de-
cision. It is a big, cumbersome body that
might not be in session, a slow-moving
body that would doubtless argue for
weeks over the matter. Worst of all, it
might turn the whole question into a great
public brawl. Even politicians with the
best of motives would be suspect. Ques-
tions would be asked. Was the opposition
party voting for the good of the nation
or for partisan advantage? Were men in
the Administration party in Congress
trying to curry favor with either the
President or Vice President?

The following is, | suggest, a simpler
and surer procedure:

To be prepared for any case of presi-
dential disability we should establish a
“presidential commission™ composed of
the chief justice, the two ranking Cabinet
members at the time (State and Treasury),
the Speaker of the House, and the Pfesi-
dent pro tem of the Senate. Following
informal consultations with advisers
closest to the President and with the Vice
President, the chief justice would call the
commission into session. Each member
of the commission would designate one
member of a physicians’ panel to report
the medical facts. On its own initiative
the commission could certify the Vice
President as Acting President and later,
if possible, restore the stricken President
to his office. If the physicians continued
to report presidential disability—as mea-
sured against the commission’s under-
standing of the requirements of the presi-
dency—the commission could certify the
Vice President not merely as Acting
President but as full President.

Such a commission could act intelli-
gently and authoritatively. It could be
convened quickly and even in the middle

*One measure of a democracy's strength is the [reedom of ils citizens to
Although the editors often disagree with the opinions

speak out—to dissent from the popular view.
expressed in Speaking Out, they dedicate the series to that freedom.



Coca-Cola—Coke.
Both trade-marks
mean the same thing
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'MODERN DENTURES
LOOK LIFE-LIKE

*New way restores natural “wrhltenass“ to teeth—pinkness to gums

KLEENITE with live oxygen outperforms
other cleaners in two ways. It cleans den-
ture surfaces faster, Enthusiastic users
say that it removes deeply embedded
stains more completely.

Faster cleaning power means remov-
ing in minutes food particles, dingy film
and odor-causing bacteria—no all-night
soaking —often no brushing at all.

Removing embeddedstain means bright-
er pink in artificial gums—cleaner teeth
look more like new—extra protection
from denture breath. Dentists say
KLEENITE with live oxygen is twice as
effective as ordinary toothpaste—a strik-
ing advance over other leading denture
cleaners. Get KLEENITE at all drug
counters.
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CURTIS CIRCULATION COMPANY

route of customers. It's fun—and
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of a national emergency. It would have
the confidence of the nation. It could deal
with a variety of circumstances.

The above procedure should promptly
be voted into law by Congress. But as
soon afterward as possible the change
should be embodied in more than an
ordinary statute, so that Congress later,
in a time of political turmoil, could not
suddenly alter the law. Hence Congress
should also propose a constitutional
amendment embodying the essence of
the plan. The Eisenhower-Nixon agree-
ment, which was later adopted by Ken-
nedy and Johnson, and which last month
was continued by Johnson and Speaker
John MecCormack, could be redrawn
from Administration to Administration
to meet any special or personal needs.
Both the congressional statute and the
presidential-vice-presidential agreement
should allow for maximum flexibility to
deal with all possible eventualities, but
within the basic procedures set forth in
the proposed new amendment,

The main question remains: After a
century of inaction, how can we get such
a proposal made into law? Here | would
urge again some measures that I pre-
sented last June to the Subcommittee on
Constitutional Amendments of the Senate
Judiciary Committee. (This committee
and its House counterpart both plan pub-
lic hearings on succession soon; presums-
ably they will also study disability.)

First, we should put the presidential-
disability provision into a package of
“housekeeping” constitutional _amend-
mients that would arouse wide, bipartisan
support from Americans. Unfortunately,
presidential disability is not our only
presidential gamble. Another is our faulty
electoral-college system, which allows
presidential electors to violate their
pledges and to raise hob with the elec-
toral process—even to the point of
plunging the country into uncertainty for
months, until the presidential election
might be thrown into Congress. Not only
are the electors legally free to ignore the
popular vote but they do not truly repre-
sent the popular vote, In any given state
the voting results are often disiorted be-
cause of the rule of winner take all. Con-
servatives complain that the system gives
the big urban voting blocs excessive in-
fluence in electing a President, while
liberals argue that they will hang onto
this presidential “‘gerrymander toward
the left™ as long as the conservatives have
their “gerrymander toward the right”
in Congress. This controversy keeps
Congress from agreeing on fundamental
changes. But it could agree at least to
make electors keep their pledges and thus
carry out the will of the voters.

Perhaps most important of all, the con-
stitutional “‘package™ containing these
two proposals, on disability and electors’
pledges, should deal with our other great
gamble—the handling of presidential suc-
cession in the event both the President
and the Vice President die or are disabled.
Under the present provision, the Speaker
of the House—who is often, as he is to-
day, a septuagenarian—and the President
pro tem of the Senate—today an octo-
genarian—are next in line, As Mr. Eisen-
hower has suggested in this magazine, we
should go back to the pre-1947 arrange-
ment. under which the Secretary of State
and the other Cabinet members would
succeed the Vice President in order of
rank. This would protect the President’s
interests; it would also insure that a
leader of the opposition party could not

capture the White House (as would have
happened in 1948, for example, when Re-
publican Speaker Joe Martin was next in
line after Truman). If Congress insists on
a safeguard here, it might reserve the
power to select the next in line after the
Vice President—but only from the Cabinet.
The constitutional package could in-
clude other changes that might not be
controversial—for example, advancing
elections two or three weeks, thus en-
abling the President to take office before
the New Year and the new Congress: and
perhaps giving the President item veto
over appropriations—the power to re-
duce or strike out items in an appropria-
tions bill without vetoing the whole bill.
Can we get such a “housekeeping pack-
age” adopted? Not if history repeats it-
self. But it need not if these reforms could
be given some political sex appeal and
momentum. Only one man can take the
lead in this—President Johnson. He
should establish a high-level, blue-ribbon
presidential commission to survey the
strengths and weaknesses of the Federal
Government. Not only would such a
commission come up with important
findings and recommendations—includ-
ing, one hopes, a proposal on disability.
It would also have enough prestige and
enough backing from the President to
inform and arouse public opinion.

No more Throttiebottoms

We must do one other thing to resolve
the problem of presidential disability—
and this could be the simplest of all
mechanically, though difficult politically.
One great problem in the past has been
the incapacity of Vice Presidents really to
fill the shoes of stricken chief executives,
The reason for this was often political;
the vice-presidential nomination has been
thrown as a sop to a party faction op-
posed to the presidential candidate, as in
the case of Arthur. Or the vice-presiden-
tial nomination has been decided almost
as an afterthought by exhausted party
leaders at the end of a convention. Even
in the case of Nixon, General Fisenhower
admitted later that he had left the deci-
sion largely to a group of advisers, and
that he thought Nixon was older than he
actually was. Generally, however, the re-
cruitment of vice-presidential candidates
has improved in the last 20 years. Clearly,
John Kennedy had confidence in Lyndon
Johnson's capacity to serve as President
and Nixon's choice of Henry Cabot
Lodge as his running mate indicated the
nominee’s need for a man who stood
squarely in the G.O.P.’s moderate, inter-
nationalist wing. Vice Presidents have
also been brought much more fully into
presidential affairs,

If this trend is to continue, we must
give up for good our old-time view of the
vice presidency as a place for Throttle-
bottoms. Not only must the Vice Presi-
dent be able to step into the President’s
shoes. He must stand for the same pro-
gram, or at least the same direction in
national and international affairs, for
which the President was originally
elected. This may take some of the fun
out of vice-presidential nominations. It
means, for example, that Republicans
can toy with the delightful idea of
nominating Margaret Chase Smith for
Vice President only if they believe that
she is equal to the presidency,

Meantime our frightening gamble with
the presidency continues. Whether we
run out of luck one of these days depends
on the President and on Congress—and
on the people. THE END
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Richard M. Nixon

The Constitution of the United States is one of the most remarkable docu-
ments ever conceived by man. And yet like all instruments, it was not perfect.
In two respects, involving the Vice Presidency of the United States, there has

been a defect, and 1 balieve that now is the time to correct those defects.

The first deals with the problem of Presidential succession, which has
been brought very dramatically home to the people of the United States by the

assassination of President Kennedy.

Today, the United States does not have a Vice President. The Speaker of
the House, Mr. McCormack, would become President in the event that President
Johnson were to die. This is no reflection on the qualifications of the Speaker
of the House, be it Mr. McCormack or any other Speaker to be President of the
United States. But 1 believe that it is essential, in.view of what happened
under President Eisenhower when 1 was Vice President, and under President
Kennedy when he trained Vice President Johnson to take over in the event of

his death, that the United States not be without a Vice President.

Putting it another way, I think the man best qualified to be President in
the event something should happen to the President is a Vice President of the

United States.

Therefore, I think the problem of Presidential succession should be handled
by a Constitutional Amendment, which would provide that the President of the
United States would convene the Electoral College. This is the group which
elects the President, selected of course by the voters in the last Presidential

election. And therefore, this .group would always elect as Vice President a
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man who was of the same party as the President of the United States. It would
also, of course, have in mind and probably follow the recommendation of the

President of the United States.

This kind of man, selected as Vice President of the United States within
30 days after the death of a President, I think would best be qualified to
take over as President in the event that the man who would become President

because of the death of the previous President were to die.

Now the second point in which the Comstitution was deficient is with regard
to what we call the inability or disability of the man who happens to be

President.

I think perhaps the most striking example of this was in the case of
President Wilson. At the conclusion of World War I, when he had given remark-
able leadership to the cause of freedom and to his country, President Wilson
had a stroke. And in the last critical 18 months of his administration, when
it was time to win the peace after winning the war, he could not carry out the
duties of President of the United States. His family would not ailow the Vice
President to take over, or, the Secretary of State.‘ So the country went along

without Presidential leadership.

During President Eisenhower's administration we had the same problem when
President Eisenhower had a heart attack and then a stroke. Fortunately, in his
case, there was an understanding that I as Vice President would step in and

carry on the necessary duties during that period.
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At the present time, there is a letter which President Johnson has written
following the procedure which President Eisenhower adopted with me -- a letter
to Mr. McCormack, who is next in succession, indicating that he would step in

in case the President suffered disability.

But a letter is not enough. What we need here is either a law passed by
the Congress or a Constitutional Amendment providing for what will happen when
a President is unable to handle the duties of the office, and when and how the
Vice President takes over the duties of the office. We can't afford any period

at this time of atomic weapons when no finger, in effect, is on the trigger.

So in both of these cases, Presidential disability and Presidential
succession, I think the time is now for action. And that's why I've suggested
that there be appointed a high-level commission -- made up possibly of the
three former Presidents of the United States who are living, and also of
appointees by the Speaker of the House and the President pro tem of the Senate =--
who will make recommendations, considering these that 1 have made and others,
so that finally this one great defect in an otherwise remarkable document may

be corrected.
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JOHN W. McCORMACK, SPEAKER OF THE HOUSE OF REPRESENTATIVES

The present succession law has been upon the Statute books since the latter
part of the 1940's. It was recommended then by former President Harry S. Truman.
That changed the line of succession from the Secretary of State after the Vice

President to the Speaker of the National House of Representatives.

I voted for that bill, and I still favor such legislation.

I realize that there are honest differences of opinion, and I have no objec-
tions to those difference of opinion being expressed, and I would interpose no
difficulties towards any Congressional action. But my own personal view is that
I strongly support the present law as between the Speaker being next to the Vice

President and the Secretary of State.

This is no reflection at all upon the Secretary of State or any Cabinet
officer. But I feel that the Speaker more nearly represents the viewpoint of the
people of the country than the Secretary of State, in that he's been elected by a
Congressional District and also selected by the colleagues of his party in the
caucus and then elected by the House of Representatives. That gives the Speaker-
ship, which is one of the Constitutional offices, a national atmosphere and

national influence.

On the question of disability legislation, I think it's a matter of paramount
importance that some agency, some means, some instrument be devised as quickly as
possible whereby there'll be a legal determination of disability and when ability

is restored.

I taks this position because the very legitimacy of government could be

involved unless some such legal agency, instrument, or means exists.
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So, briefly, on the question of succession as between the Speaker being next
in line to the Vice President or the Secretary of State, I favor the Speaker.
And second on disability legislation, the means to determine that and the restora-
tion of ability, I strongly favor legislation to establish some instrument or

means whereby that can be done.
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SENATOR LEVERETT SALTONSTALL OF MASSACHUSETTS

We in the United States can be justly proud of our form of government, thch
can sustain itself even in the face of a tragic event such as the recent death of
President Kennedy. However, we must be sure that the line of succession to the
Presidency, as provided for by the Constitution and carried out by the Congress,
is simple and unequivocal and insures that the necessary change-over will be both
rapid and efficient. Above all, the continuity of the Government must be main-

tained.

The present law, enacted in 1947, calls for the Speaker of the House to take
over the duties of the Presidency if something happens to both the President and
the Vice President. However, it is conceivable that under this system the suc-
cessor could belong to a different political party than the deceased President.
Such a change in the highest levels of the Government would hardly be conducive

to the smooth and uninterrupted conduct of the nation's affairs.

I believe that Article II, Section 2 of the Constitution should be amended
to provide that in the event of a vacancy in the office of Vice President, the
President can nominate a successor. If the nominee were not confirmed by a major-
ity of the Senate and House sitting in joint session, a second name could be

offered.

A further question is that of Presidential disability. On the three occas-
ions when a President has been disabled, the steps taken were those that seemed
the most expedient at the time. This situation should be clarified by Constitu-
tional amendment to avoid any confusion about when and to what extent the second

in command should assume the duties of the President. Perhaps a committee, made
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up of the four senior members of the Cabinet and eight members of Congress, four
from each body, to determine the extent of the President's disability, would be

the best method in which to resolve this problem.

Finally, any change in the law of succession should not take effect until
after November, 1964. We must have a clear and definite Constitutional and

Legislative policy on this matter, carefully designed to meet every conceivable

eventuality.
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Senator Jacob K. Javits of New York

The tragic assassination of President Kennedy, of beloved memory, has brought
on a great national debate with respect to what the country does when it faces a
situation like it faces now and there's no Vice President in office, the Vice
President having succeeded to the Presidency because of the death of the President.
This has happened four times in this century alone and it's a matter therefore of

very great moment.

Now every time a thing like this happens there's a discussion exactly like the
one that's going on, as to what we ought to do about it, and generally, as a little
time goes by, it's forgotten about, as the matter is discussed. It is then just

filed away and that's the end of that.

Now since 1947 we have had a succession statute which puts the Speaker of the
House of Representatives and the President pro tempore of the Senate, in that order,
after this President -- if this President, having succeeded to office shouid have
anything happen to him. We certainly hope and pray this won't happen. This is a

very inadequate plan because it doesn't give us a Vice President, and we need one.

We need one for the National Security Council, we need one to preside over the
Senate. Most importantly, we need one today as a right arm to the President all

around the world, as our recent Vice Presidents, Vice President Nixon and Vice

President Johnson have been.

Therefore, I have proposed that upon such an event happening, the Congress
should meet in joint session and should immediately elect a Vice President, the
new Vice President, and that that person should be subject to the consent of the

incumbent in office, to wit President Johnson, as he will be his principal man.
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I think this is the most democratic and responsible way to do it, and I believe
that the one thing which we must all resolve to bring out of the present debate is
that there shall not be a time in our history when we not only do not have a Presi-
dent -- we've provided for that in our succession laws =-- but that we must have a

Vice President too, and we must do that by Constitutional Amendment.
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Senator Thomas H. Kuchel of California

In 1916 the United States was on the verge of war. We also had a Presidential
election that year. President woedrow Wilson, to his great credit, wondered what
would happen if he were defeated in November and Charles Evans Hughes, his Repub-
lican opponert, would not take office until the following March. Here Qas a
hiatus of several months during which very difficult and tragic events might take

place within moments; and a lame duck President should not assume the responsibility

for his successor or for his people.

President Wilson decided that, if Mr. Hughes were to be elected, he would
immediately appoint Mr. Hughes Secretary of State, that he, Mr. Wilson, and the
Vice President would then both resign, making Mr. Hughes, as Secretary of State,

President immediately.

The recent, monstrous tragedy in Dallas indicates again that the American
people have a direct interest in the succession to the Presidency if 1) the Presi-

dent, or 2) the President and the Vice President, are either removed or are

incapacitated.

Today, under the present succession statute, the Speaker of the House of Repre~
sentatives would follow the Vice President, if the Vice President, becoming

President, were then to be removed.

In my judgment, the old system is better, and I favor legislation under which,
when the Vice President becomes President, the next successor -- if anything

happened to the new President -- would be the Secretary of State.
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There are two distinct problems in this matter. The first is Presidential

succession, and the second Presidential disability.

Now the chief trouble on Presidential succession is the question of who will
become Vice President when the Vice President becomes President. The present pro-
vision is that the Speaker of the House shall have the first line of succession, and
then the President of the Senate. I think this is in general correct, except, that
if the Speaker of the House is of the opposite party of that of the President,
then I think the successor should be chosen by the members of that party of the

House and the Senate.

The problem of Presidential disability is more serious than that of Presi-
dential succession, because a President can be disabled and he will not admit it.
For instance, President Garfield was disabled for two months prior to his death
from assassination in 1881, and President Wilson was disabled for 17 months from
late September 1919 to March of 1921. President Eisenhower was disabled on at

least two occasions.

I think the American Bar Association has probably made the best suggestion in
this connection. Namely, that an advisory committee be set up -- not for the
emergency -- but a standing advisory committee be created of representatives of the
Judiciary and the Legislative, with competent doctors attached. And that they will
make recommendations upon which House and Senate, meeting in joint session, will

act.

In other words, that some control will be exercised.
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Recently the Constitutional Subcommittee on Amendments, of which I am a
member, began hearings on various plans to solve the problems of Presidential

succession and Presidential inability.

The tragic assassination of President Kennedy and the ever-present danger
of crippling mental or physical injury to the President underlines the pressing

need for legislation on these matters.

On succession, 1've proposed an amendment calling for the election of two
Vice Presidents at the regular four-year Presidential elections. Each party
would nominate two Vice Presidential candidates as part of the national ticket:
one running for Executive Vice President, who would be first in line of succes-
sion if the President died, and the other rumning for Legislative Vice President,
who would be second in line. The Executive Vice President would handle a wide
variety of special assignments, at the request of the President. He would, in
fact, be a full-time Presidential understudy. The Legislative Vice President

would preside over the Senate, and also pitch in on Executive assignments.

Now some have said this plan wculd downgrade the Vice Presidency. I emphat-
ically do not agree. Two Vice Presidents would strengthen the line of succession
with officials elected by all the people, and would give the President two right

arms to assist in carrying out the crushing burdens of his office.

On the subject of inability the real danger is that right now there is no
established procedure to determine when a President has become unable to carry
out his duties, or when a disabled President has recovered enough to resume his
responsibilities. Too many times in our history, we've had to get along without

decisive leadership from the Presidency due to serious illness.

¥
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1 propose that Congress be given the power to set up the ground rules on
Presidential inability, and I'm hopeful that action will be taken this year.
1 think this is more important at this time than succession. For at least

there is already a law on the books to take care of it.
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SENATOR JOHN J., SPARKMAN OF ALABAMA

The tragic death of President John Keunedy brings home to us, all too strong-
ly, the need to fill what has been called "a gaping hole" in our system of select-
ing a successor to a deceased President. We cannot afford to procrastinate in
this vital need any longer, The truth is that ever since this nation was estab-
lished we have been exceedingly lucky that our system of Presidential succession
has worked so well despite weaknesses in it that could be catastrophic, During
that time we have seen eight Presidents die, seven Vice Presidents die, and one
Vice President resign. The result is that for 40 years of this country's exist-

ence we have been governed under a system of succession that could be perilous.

To me, a basic flaw in the present system is that the line of succession
could include persons not of the same political faith. This does not make for

orderly government or orderly succession.

1 believe many people in the nation desire a system whereby the people
would have the final say as to who would be the successor. Perhaps the vacancy
could be filled through a special popular election or within the framework of
the electoral college which selected the deceased President in the last election,
This means that the people would have a voice in choosing the President, which is

what the Constitution intended.

Hand in hand with the problem caused by the death of a President is the
infinitely more complex problem of Presidential disability. This problem is so
important and so great that I feel it must necessarily be resolved through a
Constitutional amendment simply because the Constitution does not say who is to
judge when a President is incapable of performing his duties or capable of

returning to the performance of his duties once he has been relieved of them,



RKO GENERAL BROADCASTING
IN SEARCH OF A SOLUTION: PRESIDENTIAL SUCCESSION AND DISABILITY

SENATOR JOHN J. SPARKMAN OF ALABAMA (Page Two)

It is my fervent hope that a better system to handle death and disability
in the Presidency can be established in the near future. In this regard, the
Senate Constitutional Amendments Subcommittee is now studying testimony taken at |
recent hearings -- hearings established to try to improve our system of Presiden;

tial succession and disability,
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SENATOR BIRCH BAYH OF INDIANA

The death of President Kennedy once again focused attention on two critical problems
facing this country. First, for the seventeenth time in our history we are faced with a
vacancy in the office of Vice President. Today we have no Vice President to assist the
President in carrying on his tremendous.burdens. Second, we have no formula which
permits the Vice President to serve as acting President in the event the President,

because of disability, is unable to do so. The problem must be solved.

The best way to fill the office pf Vice President, in case there is a vacancy, is
to permit the President to nominate the new Vice President, and the Congress sitting
together to elect him. This is close to the present system, in which we find the
President of the United States having a definite voice in deciding who the Vice Presiden~
tial candidate will be. Each Congressman can represent the wishes of his constituents

when he votes for the new Vice President.

In event the President, because of sickness or other disability, is unable to perform
his duties, the Vice President may assume the duties as acting President. First, the
President may state his disability, and second, if he is unable to do so, the Vice
President with the consent of a majority of the Cabinet may nonetheless assume the

duties as acting Vice President for the remainder of the term of disability.

The important fact is that we must at all times have a healthy President and

Vice President during this perilous time.
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It has been suggested to me that the law of succession be changed so that the Governor
of the largest state in the union automatically becomes the Vice President of the United States
provided that he is of the same political party as the party in power, of the President that
dies. However, even though that would apply to California, I don't think it would be the best

idea, although a governor's job is very similar to the President's.

I personally believe that the law of succession should be changed so that the Secretary
of State became the President in the event of the death of the President, the accession of the

Vice President and then his inability to serve or his death.

The Secretary of State, of course, has been with foreign affairs, and when the President
selectd:-this man to literally do business with the world, it seems that he would be the man

that the President would most likely want to succeed him.

In view of the critical nature of international affairs today, I feally believe that the

Secretary of State would be the person to succeed to the Presidency.
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I am glad that the Congress is giving some thought to the question of the
Presidential succession and I hope the Congress will do something about it at
this session. I am opposed to the present law. I think that it has certain
weaknesses. Now I have nothing against the present Speaker of the House. I
happen to be a great gdmirer of Mr. McCormack's and a friend. But I don't think
any Speaker of the House can stay close enough to the policy-making decisions
that go on downtown. Running the House is a full-time job. Now the Presiding
Officer of the Senate, the Vice President, that's different. He doesn't run the
Senate. But the Speaker of the House is really Mr. Capitol Hill and he can't
maintain a suite of offices downtown and spend half or three-quarters of his

time with the Executive Branch.

Also, I am not impressed with the former law under which the Secretary of
State would succeed in the event that the President and the Vice President both
died in office. For indeed, a Secretary of State should be selected for his
ability to manage and advise the President on foreign affairs, not necessarily
to be a man of all-around knowledge on such items as Labor Management Relationms,

Agriculture, Welfare, and so forth.

I have a plan and I don't think that it requires a Constitutional Amendment.
We are working on drafting the legislation now. When a situation develops where
a Vice President succeeds to the Presidency, he within-the next sixty days will
nominate his successor and that successor must be approved by a majority of the
Congress meeting in joint session. The House is closer to the people than the
Senate and under my plan a House Member would have a vote as well as a Senate
member. Equal votes, one for each. I put in this safeguard so that the people

do have a veto power. But I think that it is far and away the best plan. And
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today, actually, when a man is nominated by either Party for President he has the

major voice in selecting his running mate. So it just carries the Convention

tradition forward.
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For the period since the Federal Union was established, 174 years, this
country has been left exposed to the danger that at any moment its government
could be paralyzed. 1In this age of nuclear weapons, the danger could be

mortal within the space of 15 minutes.

Paralysis of government would set in if a President became unable to
discharge the powers and duties of his office, and either refused to declare

his inability, or was physically and mentally incompetent to do so.

0l

It also would happen if, after having declared his inability, he announced
his recovery while still incompetent to resume the exercise of the powers and

duties of the Presidency.

These enormous perils to thé national security are created because the
Constitution provides no process by which they can be averted. It does not
define what is a state of Presidential disability. It does not specify how
and by whom a declaration of Presidential disability is to be initiated or
declared, and it doesn't specify how and by whom it shall be decided when the

period of Presidential disability has ended.

These omissions make it entirely possible for a President who has become
incompetent -- physically, mentally or both -- to retain his powers and duties
until a successor is elected. And conceivably the period could last from the
time he takes the ogth until his four-year term has ended. The only remedy
the Constitution provides is the impeachment of the President on charges sub-

mitted by the House and the Senate and sustained by two-thirds of the Senate.
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1 favor a Constitutional Amendment which will authorize Congress to estab-
lish a Presidential Inability Commission, consisting of certain Cabinet members
and the Congressional leaders of both majér parties. Two members not of the
incumbent President'; party could summon a méeting of the Commission which,
with the benefit of five members of the medical staffs of private hospitals
to be appointed by the Surgeon-General, would decide by majority vote whether
a President was disabled who had refused or was incompetent to declare it;
also, whether if he declared his disability had ended, it had in fact, In
the meanwhile, which would continue until the next election, the Vice President

would assume and exercise the powers and duties of the President.

This introduces the second topic, Presidential succession. Suppose, in
the circumstances I have just described, there was no Vice President, as is
now the case and has been seven times before. The provision under the present
law is that first the Speaker should take over the White House, and in the
event of his death, disability, resignation or removal the succession would
fall on the Senate President pro tem. This substitutes for an earlier statute

which began the line with the Cabinet, starting with the Secretary of State.

There are flaws in both methods. ‘For example, the Speaker could be a
member of the opposition party; and a Secretary of State nearly always lacks

the direct experience in politics a successful President absolutely requires.

I have no perfected formula, but I prefer the one proposed by Herman
Phleger, the former Legal Adviser to the Secretary of State. This provides
that Congress shall meet in joint session immediately after a vacancy occurs

in the office of Vice President, and fill it from a list of nominees, one
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definitely made by the President, with each Representative and Senator entitled

to one vote and Congress required t