
llnittb ~tattti ~tnatt 

MEMORANDUM 

) 



June 28, 1962 

Memo to Jack 

From Senator 

What do .you know about this particular Constitutional 
Amendment proposal -- Preadential succession. Is there 
~ch an amendment. And if not, should one be introduced. 
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A proposed amen 
tutinn would meet lem of what t do when a President becomes incapacitated. ThiS amendment has recently been endorsed by the Association of the Bar of the City of New York and bas wide support among constitutional law-yers and others. 

The question is not who shall succeed if the President dies or is clearly unable to perform hill duties. That is all tak~n eare of under existing law. Tbt: difficulty lies in determining when a President is in fact unable to serve. If he is dead he cannot serve, if he has been impeached he will not be al19wed to serve, but just how and by whom shall it be determined that be can no longer serve or should no longer serve ? A case in point is that of President Wilson, who was grievously ill during the latter part of his sec-ond term, but who never was superseded. Four years ago President Eisenhower and Vice President Nixon made a private agreement, and a similar agreement was made in 1961 by President Kennedy and Vice President Johnson. This was that the Vice President should serve as Acting President if the President asked him to, or if it was otherwise clear that the Presi-dent could not function. The decision as to when the President's inability bad ceased would be left to the Presidtut himself. This is not a satis-factory arrangement, since there is no provision for action in a case where the President ill not fitted to serve but is unwilling to relinquish the powers and duties of his office. There ought to be some disinterested agency to decide in a given 1ituation what should be done. The amendment supported by the New York City Bar Association would stipulate that a nine-man commission be appointed by the President at the beginning of each Administration. This commission would include three members of the Cat1inet, two Senators, two Representatives and two Supreme Courl justices. It would be em-powered to certify the President's inability, and if he recovered to certify his ability to take up his duties agat.n: 
The issue is, ·fortunately, not an imminent one. Nevertheless, the absolute necessity of avoiding any gap, even momentary, in the Executive power, or any doubt as to the propriety of its exercise, grows more imperative with each pass-ing year. There could be times when the safety of the nation depends on a decision being made instantly and accepted without question. 
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D ar irch: 

u for requeatin my co-sponsorship of your 
amend sidential succession. 

S , since I a a lready con tted to future 
ction on t is .tt , I a thholding activ support from 

any aure until it is cl.ear what I may want to do my lf . 

Your plan is one of the best I have seen and if it 
re not for the action l have already taken I would be IRON 

than happy to join you. You c rtainly to be COIJIDinded 
for your timely and thoughtful. treatment of th:La important 
subject. 

Beat personal rds • 

Sincerely yours, 

Hubert H. Humphrey 



Senator: Do you want to join Senator 

Bayh on his presidential succession 

bill or wait to see what John Stewart 

comes up with? 

Jane 



BIRC H BAYH 
IN DI ANA 

W ASHI N GTON. D .C . 

Honorable Hubert H. Humphrey 
Senate Office Building 
Washington 25, D. c. 
Dear Colleague : 

On Thursday, December 12, I introduced an amendment to 
the Constitution designed : (1) to provide for the selection of an 
acting Vice President in times when there is none , (2) to clarify 
the problems resulting from Presidential disability, and ( 3) to 
restore the line of Presidential succession to the Cabinet. The 
purpose of the amendment is to provide continuity of Government 
in any future crisis . 

Under this amendment, the President would- -in the event 
of a vacancy in the office of Vice President- be required to sub -
mit to the Congress his nomination for a new Vice President. Upon 
the approval of a majority of both Houses of Congress, the new 
Vice President would assume all the powers and duties of the office . 

In the event of Presidential disability the powers of the 
President would pass to the Vice President during the period of the 
President 1 s disability . Such disability could be assumed only on 
the 1v.ritten declaration of the President, or by declaration of the 
Vice President acting wit h t he written approval of a majority of 
the members of the cabinet. In the case of subsequent dispute as 
to whether the President had recovered, the Vice President could 
retain his office as "Acting President" only with the written ap-
proval of a majority of the Cabinet and the concurring vote of 
two- thirds of the members present in both Houses of Congress . 

The need for clarification and supplementation of our 
Consti tutional provisions dealing with the succession problems 
has seldom been clearer . But it is important that any proposals 
dealing with basic Constitutional issues adhere closely t o the 
design of Constitutional s stem. By leaving the nomination of the 
new Vice President up to the President himself, and the approval 
of that nominat i on up to the repr esentat ives of the people in Con-
gress, my amendment provides a means of selection very similar to 
the one whi ch now prevails in our nominat i on and election process . 
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In regard to the succession laws , it is the purpose of my amend-
ment to restore succession to the executive branch and thus pre-
serve the separation of powers so basi c to our system. Equally 
important, my amendment would insure political continuity by al-
lovring the President to participate in the selection of his own 
successor . 

I am enclosing a copy of the amendment, which will lay 
on the table until Wednesday, December 18, in the hopes that you 
will become a co-sponsor . If you wish to do so, please have your 
secretary call Larry Conrad on extension 5623 . 

Sincerely, 

Bi rch Beyh 
United States Senator 



From the Office of 
SENATOR BillCH BAYH 
1205 NevT Senate Office Building 
Washington 25 , D. C. 
CA. 4-3121, Ext . 5623 

88th CONGRESS 
lst Session S. J . RES . 

rn THE SENATE OF THE UNITED STATES 

Mr . BAYH introduced the following joint resolution; which was 
read twice and referred to the Committee on 

JOINT RESOLUTION 

Proposing an amendment to the Constitution of the United States relating 

to succession to the Presidency and Vice Presidency and to cases '•here 

the President is unable to discharge the powers and duties of his office . 

1 . Resolved by the Senate and House of Representatives of the United States of 

2 . America in Congress assembled, ( t\m- thirds of each House concurring therein), 

3 . That the follmYing article is proposed as an amendment to the Constitution of the 

4 . United States , which shall be valid to all intents and purposes as part of the 

5. Constitution when ratified by the legislatures of three - fourths of the several 

6 . States : 

7 . "ARTICLE - -

8 . "SECTION l. In case of the removal of the President from office , or of his 

9 . death, or resignation, the Vice President shall become President for the unexpired 

10. portion of the then current term. \Uthin a period of thirty days thereafter , the 

11. new President shall nominate a Vice President \?ho shall take office upon confirma-

12. tion by both Houses of Congress by a majority of those present and voting . 

13 . "SEC. 2. In case of the removal of the Vice President from office , or of 

14. his death or resignation, the President, \?ithin a period of thirty days there-

15 . after, shall nominate a Vice President who shall take office upon confirmation 

16. by both Houses of Congress by a majority vote of those present and voting . 

17 . "SEC . 3· If the President shall declare in writing that he is unable to 

18. discharge the pmrers and duties of his office, such powers and duties shall be 

19 . discharged by the Vice President as Acting President . 

20. "SEC. 4 If the President does not so declare, the Vice President, if 

21 . satisfied that such inability exists , shall, upon the vrritten approval of a 

22 . majority of the heads of the executive departments in office, _assume_the discharge 

23 . of the pov1ers and duties of the office as Acting President . 
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1. "SEC. 5. Whenever the President rrakes public announcement in writing that 
2. his inability has terminated, he shall resume the discharge of the powers and 
3 . duties of his office on the seventh day after making such announcement, or at 
4. such earlier time after such announcement as he and the Vice President may 
5 . determine. But if the Vice President, with the written approval of a majority of 
6. the heads of executive departments in office at the time of such announcement, 
7. transmits to the Congress his written declaration that in his opinion the Presi-
8. dent's inability has not terminated, the Congress shall thereupon consider the 
9. issue. If the Congress is not then in session, it shall assemble in special 

10 . session on the call of the Vice President. If the Congress determines by concur-
ll . rent resolution, adopted with the approval of two-thirds of the Members present 
12. in each House, that the inability of the President has not terminated, thereupon, 
13. notwithstanding any further announcement by the President, the Vice President 
14. shall discharge such powers and duties as Acting President until the occurrence 
15. of the earliest of the following events: (l) the Acting President proclaims that 
16. the President's inability has ended, (2) the Congress determines by concurrent 
17 . resolution, adopted with the approval of a majority of the Members present in each 
18. House, that the President's inability has ended, or (3) the President's term ends_:_ 
~9. "SEC . 6(a) (l). If, by reason of death, resignation, removal from office, 
20. inability, or failure to qualify, there is neither a Presi dent nor Vice President 
21. to discharge the powers and duties of the office of President, then the officer 
22 . of the United States who is highest on the following list, and who is not under 
23 . disability to discharge the powers and duties of the office of President shall 
24 . act as President: Secretary of State, Secretary of Treasury, Secretary of 
25. Defense, Attorney General, Postmaster General, Secretary of Interior, Secretary of 
26. Agriculture, Secretary of Commerce, Secretary of Labor, Secretary of Health, 
27 . Education, and Helfare, and such other heads of Executive Departments as may be 
28. established hereafter and in order of their .establishment. 

29. "(2) The same rule shall ·apply in the case of the death, resignation, removal 
30 from office, or inability of an individual acting as President under this section. 
31. "(3)(a) To qualify under this section, an individual must have been appointed, 
32. by and with the advice and consent of the Senate, prior to the time of the death, 
33 . resignation, removal from office, or inability of the President and Vice President, 
34. and must not be under impeachment by the House of Representatives at the time the 
35. powers and duties of the office of President devolve upon him. 

'. 
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1. "( 3 )(b) In case of the death, resignation, or removal of both the President 

2. and Vice President, his successor shall be President until the expiration of 

3. the then current Presidential term. In case of the inability of the President 

4. and Vice President to discharge the powers and duties of the office of President .. 

5. his successor, as designated in this section, shall be subject to the provisions 

6. of sections 3, 4, and 5 of this Article as if he were a Vice President acting 

7 . . in case of disability of the .President. 

8. "(c) ·· 'Jlle~ taking· of the oath of office by an individual specified .in the 

9· .-list of' paragraph (1) of subsection (a) shall . . b~ held to constitu:te.J.;tis .resi&na-

10. tion from the office ·by virtue of the holding of which . he _qualifies to act--· as 

ll. .President •. 

12. "(d) During the period that any individual acts as Presl,Q.ent .under this .. .sec.- . 

13. . tion, .. his compensation shall be at the rate then provided by law in the case of 

.14. the. President . 

. J..5" "SEC. 7. This article shall be inopereti ve_unless it aha.ll ~_bave··been .:ra. tif'ied 

16. as an amendment to the Constitution by the legislatures of three-fourths of the 

17. several States within seven years from the date of its submission:. '.' 



;.:/;.2)0 ~ Q ...d;-
Today and Tomorrow ... By Walter Lippmann 

The Presidential Succession 
• SPEAKER McCormack, 

who now stands next in line 
to the President, is naturally 
enough diffident about dis-
cussing the 
problem of 
the presiden· 
t i a 1 succes-
sion .. But the 
country can· 
not take his 
view that the 
matter is too . 
horrible to 
think about, 
much more to 
talk a b o u t. ·LfppD.\aDD ' 
The problem is of the high· 
est importance and there 
should lbe no more squeam· 
ishness about discussing it 
than there is when a man or 
woman makes a will. 

The law which has put the 
Speaker so unexpectedly 
where he now finds himse!I 
was proposed only in 1945 
during the emotional upset 
following President Roose· 
velt's death and passed in 
1947. What it did was to in· 
sert into the line of succes-
sion-President, Vice Presi· 
dent, Secretary of State and 
o forth-two members of 

Congress-the Speaker of 
the House and the President 
pro tern of the Senate. The 
theory of the bill was that 
the man who becomes Presi· 
dent should owe his place in 
the line of succession to an 
election, not to an appoint· 
ment. In fact the 1947 law 
did not adhere to this prin· 
ciple. For after naming the 
two members of Congress it 
went back to the old line be· 
ginning with the Secretary of 
State. 

DEFE DERS of the 1947 
law appeal to the principle 
of election on the mystical 
ground that because Mr. 
McOormack has been elected 
repeatedly from the 9th Dis· 
trict of Mas achusetts he has 
become thereby anointed and 
qualified for President. Ap· 
plied to the concrete facts .• 
the "principle" is nonsense, 
and it has no relation what-
ever to any real choice of the 

President by the will of the 
people. 

There are everal very 
grave objections to the pres· 
ent law. One is that because 
the Congressional system op· 
erates by seniority and what· 
not it has provided a sue· 
cessor who is unprepared 
and unqualified to succeed. 
Nobody bas ever given five 
minutes' thought to the qual· 
ificatlons of the man who 
may be the next President of 
the United States. Under the 
old law, where the next in 
line would be the Secretary 
of State, the fact that he 
might be c om e President 
would become a great con· 
sideration in his appointment 
and his confirmation by the 
Senate. The reality of this 
was proved in 1945 when 
President Truman's acce · 
sion left Secretary Stettinius 
as the next in line. Though 
Edward Stettinius was a nice 
man, he was manifestly un· 
qualified to be President, and 
a great agitation arose at 
once which brought about 
his replacement as Secretary 
of State by a man of vast 
experience in government, 
James Byrnes of South Caro-
lina. 

THERE IS another radi· 
cal defect in the present law. 
In our system of government 
it has happened many times 
that one or both of the houses 
of Congress is controlled by 
the opposition party. It hap-
pened, for example, both to 
President Truman and to 
President Eisenhower. Under 
the badly considered 1947 
law, the whole administration 
of the government can be 
transferred from one party 
to the other by the act of 
one sniper. 

There should never be uch 
a premium on the assassina· 
tion of a President offered to 
criminal lunatics or con-
spirators to brood upon. The 
very thing that has sustained 
the country since November 
22 has been the continuity of 
the Presidency, the undis-
puted accession of a com-
pletely qualified man. Had 
there been any intelligible 

purpose in tbe assassination, 
it would have been defeated. 

The sovereign principle of 
continuity is sacrificed in the 
law or 1947, and we ought 
lo e no time in wiping it off 
the statute book . We sqould 
return to the old law which 
would put Secretary Rusk 
next in line, and then we 
should let Congress and pub· 
lie opinion make it known to 
President Johnson, as they 
did to President Truman in 
1945, whether they are con-
tent: 

THERE IS a way, undoubt-
edly an organic part of the 
intent of the Constitution, in 
which real deference can be 
paid to tbe principle of elec-
tion. We know from James 
Madison that the authors of 
the Constitution meant to 
leave to Congress "a supply 
of the vacancy (in the office 
of President) by an interme· 
diate election of the Presi-
dent." Congress was to de· 
cide whether to call an in-
termediate election. 

It would be quite feasible, 
and perhaps desirable, to pro· 
vide that when the line of 
succession reaches the ecre· 
tary of State or the other 
Cabinet officers, the man who 
takes over the office shall be 
only the Acting President un· 
til a new election can be held 
at mid-term or at the end of 
the four-year term. I think 
myself that this ancient for-
mula should also apply to the 
Vice President when he suc-
ceeds. It would not affect 
President Johnson who must 
face the voters in less than 
twelve months. 

IF WE arou e ourselves 
enough to deal firmly with 
the problem of the succes-
sion, we should proceed at 
once to repair the other great 
hole in our system, which is 
what to do when a President 
is incapacitated, as were Gar· 
field and Wilson, and for a 
time Eisenhower. Nobody 
will, I think, propose that 
the Speaker of the House 
should, or that constitution-
ally he could, serve also as 
the Acting President. 
~ 1963, The Washtnrton Poa~ Co. 



SUCCESS! N STUDY 
MAPPED IN SENATE 
Bayh Panel Plans Hearings 
on Line to the Presidency 
-Javits Presents Plan 

By JOHN D. 1\IORRI 
Special to Th• Ntw York T lmtJ 

W ASIDNGTON, Dec. 12 
Early Senate hearings were as 
sured today on prop?sals t 
change the line of stl:cessio 
to the Presidency. 

Senator Birch Bayh, Democra 
of Indiana, announced that h 
would schedule a full study o 
I the Preside tial succession b ! 

the Senate ' "<Ldiciary Subcom 
mit tee on Con titutional Amend 
ments, of w.1ich he is chairman 

He said hat public hearing 
would start "immediately a(te 
the fir t of the year." 

The House Judiciary Commit 
tee will t> lso ex!)lo1·e th matte1 
fully a nd hold public hearing 
some time next year, a spokes 
man for the chairman, Repre-
sentative Emanuel Celler, Dem-
ocrat of Brooklyn, said. 

Amendments Proposed 
Meanwhile Sena tor Hphert R 

Humphrey of Minnesota dis· 
clOSed tha,t he wa.s solicitillg.ille 
writt~n views of 50 leadin., 
political scienl1sls on lhe gu~s­
tion. Mr. Humphrey, lhe assist· 
ant Senate DemocraUc leacte1·, 
said he would turn the r eplies 
oYer to t'~ ~ ap? <'opriate Senate 
committee. 

President Kennedy 's death 
and President J ohnson's acces-
sion have prompted a rash o 
proposals for changing or sup 
planting the succession law. 
Under the present Jaw, the 
Speaker of the House, John W 
McCormack, Democrat of Mas-

Continued on Page 25, Column 5 
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.\'~ ................ :.FoEs DELAY MOVE 
• * i ~ TO UNSEAT HOFFA 
i ~ fT'I : ~Await Outcome o na-
: ~ Details of Rift Learned 
• * 
: : By JOHN D. POMFRET t ~ SJ;>eelal to Tbe New York Tlmu : * WASHINGTON, Dec. 12 
iC ~ No move within the Intema-:t ~ tiona! Brotherhood of Teamsters 
• *to unseat James R. Hoffa as 
iC ~ pr.esident is expected until after :t his trial in Nashville on Federal 
iC charges of tampering with a 
• *jury. : * That was indicated today by 
• ~ reliable sources in touch with • * developments in the 1.5 million-: * member union, the nation's ' • * largest. 
~ ~ The reslstnations. effective 

Washington Proceedings 
Yesterday 

(Dec. 1%, 1968) 
THE PRESIDENT 

Saw Edwin Neilan, presi-
dent of United States Cham-
ber of Commerce; met with 
Ministerial delegation from 
Guinea; participated in sign-
ing of nondiscrimination 
pledge in hiring by 64 con-
cerns; saw Christian Herter, 
special trade negotiator; met 
with Budget Director Gordon 
and Deputy Budget Director 
Staats. 

THE SENATE 
Completed Congressional 

action and sent to the White 
House bill authorizing $102 
million for Peace Corps this 
fiscal year; confirmed 53 
postmaster nominations in 14 
states; passed a $1,821 343,000 

Rusk urge approval of the 
full $3.6 billion compromise 
foreign aid authorization as 
essential to foreign policy and 
security. 

'TIHEHOUSE 
Approved 328 to 47, and· 

sent to the Sen&t4t ;f. $4.4 bll• 
lion compromise approptia.o. 
tions bill to finance public 
works projects and the activ· 
ities of the A.E .C. 

Banking and Currency 
Committee unanimously ap· 
proved bill to mint a 50-cent 
coin bearing the likeness of 
John F. Kennedy. 
DEP .1\RTMENT & AGENCIES 

Defense Secretary MJ:. 
Namara announced pro~jm 
for closing of 33 mlli~ in· 
stallatlons with a red~tion 
oJ l..lk30J) in t>el'""nnp 



Professor Burns, political scientist at Wi ll iams College, is an 
authority on presidential leadership. Friend and biographer of 
the late President (John Kennedy: A Political Profile). he has 

LET'S STOP 
GAMBLING WITH THE 
PRESIDENCY 

__________ championed reforms to improve the quality of U.S. government----------------B.'! James Nfac01·ego1· Btwn 

The nation can survive assassination. But what would we do if the President were disabled? 

Nothing could have eemed wor e 
than that news from D alla Ia t 

November. But two things could have 
been worse for the country : if Lyndon 
Johnson had been assassi nated too ; or if 
John Kennedy had been left alive but 
mentally disabled. 

We have gambled too long with the 
question of presidential disability. At lea t 
three Presidents have been so seriou ly 
stricken that they could not perform 
their duties for weeks and even month . 

As Richard Nixon pointed out in the e 
pages Ia t week, we take chances with 
pre idential uccession too. Since 1947 
we have had a law that could project 
into the White House men not equipped 
for the presidency, or even leader of 
the party rejected by the voters in the 
presidential election . .In hort, we are 
lip hod about a ituation which demand 

reflection and reform. 
As the pre idency ha become in-

creasingly important in our system of 
government, the stake in our gam ble 
with the presidency have become higher 
too. Consider what might happen in this 
age of chronic crisis if we had a repetition 
of the tragic death of Pre ident James A. 
Garfield. A madman named Guiteau shot 
Garfield in July, 1881. For 80 days Ga r-
field lingered, bearing his ordeal wi th in-
credible grace. Fevers came and went ; 
cheerful bulletins alternated with caut ious 
ones ; infection spread ; the sick man ra l-
lied, then fell · he underwent operation 
without anesthesia . The Pre ident could 
do no work, though he went through a 
few motion . The Government dr ifted. 

"Arthur is President now!" G uiteau 
had shouted as he shot Garfield . But Vice 
President Chester A. Arthur did not be-
come President during the 80 day . Hi 
position was awkward. A New York ma-
chine politician, he had been on the out 
with the President. The day after the as-
assination he met with G<;~ rfield 's Ca b-

inet, but they greeted him o coolly that 
he almo t left. Arthur did not know what 
to do, so he did nothing. 

During this period there was a flurry 
of intere t in the problem of presidential 
di ability, but concern soon died away. 
Jn the fall of 1919 Woodrow Wilson 
suffered a cerebral thrombosis that 
brought paraly is of his left side. For 
day he wa in a coma; for a month he 
was completely inactive ; for another 
month he was a secluded convalescent ; 
ne er again was he a ble to dictate to his 
secreta ry for more than a few moments 
at a time. "Hi mind was uninjured " 
says historian John M. Blum, ' but his 
emotional balance was permanently up-
set. . . . What remained wa not Woodrow 
Wit on but a shell and travesty of him." 

critical situation arose. Mrs. Wilson, 
as any wife might, tried to shield her 
husband from difficult problems. Neither 

ongre nor the people were given the 
truth a bout Wilson's condition. Should 
the Vice President take over? Vice Presi-
dent Thomas R. Marshall , an affable 
politician who e main gift to history wa 
his famou remark a bout the fi ve-cent 
cigar, felt ju t as Arthur had ; he did not 
want to reach for power. And few thought 
him competent to exerci e it. So Wilson 
rema ined Pre ident, and once again the 
Government drifted. But times were more 
seri ou now; during Wilson's 18 months 
of nea r-di ability in office he lost his 
Senate battle for the League of Nations. 

Aga in there was a flurry of interest in 
presidential di ability, but again the 
intere t died . Dwight Eisenhower's heart 
a ttack ra i ed the whole problem once 
more. He was unable to meet with his 
Cabinet for two month . Meanwhi le Vice 
President Richard Nixon attended Cabi-
net meeting but carefully at in hi old 
chair a t the table. There wa the u ual 
intere tin pre idential di ability, but even 
though J ke had two other seriou illnes es, 

ileitis and a troke, nothing was done. 
Except for one thing. Eisenhower and 

Nixon agreed in writing after the third 
illness that in the event of severe presi-
dential disability, the Vice President 
could decide on his own to serve as 
Acting President. But this was a make-
shift arrangement that missed the crucial 
questions: it ow would pre idential dis-
ability be determined? What procedures 
would the Vice President use to establish 
his right to take over? Under what con-
ditions would the disabled President re-
ca'pture his office? 

So we were still gamblihg with the 
presidency on November 22, 1963. This 
gamble is ab urd, because presidential 
di ability i intrin ically one of the least 
perplexing of our governmental prob-
lems. All we need do is agree on a quick, 
sure, responsible method for determining 
disability and then-more difficult-get 
the procedure enacted into law. 

Why the delay so far? Largely because 
Congress has not been able to agree on 
the best method. Some members want the 
decision to be made by the Vice Pre ident, 
others by the Cabinet, others by one or 
both branches of Congre s. All these 
methods are defective. 

The Cabinet cannot make the decision. 
Consider the problems that Cabinet 
members would face. They would want 
to be loyal to their stricken chief, but 
they would also want to support-and 
perhaps cultivate-the Vice President. 
Lacking clear medical advice, they could 
not even be sure of the facts in the case. 
Cabinets merely advise Pre idents and 
are not equipped to make decisions ; they 
do not even vote. 

The Vice President is the worst person 
to decide presidential disability. Not 
because he would want to make a grab 
for power (though this is always possible), 
but the opposite: He would hesitate to 
take any action that would appear over-

eager or that might be used again t him 
in the next election. This is the main rea-
son that Vice Presidents have been vir-
tually paralyzed in previous crises. 

Nor should Congress make the de-
cision. It is a big, cumbersome body that 
might not be in session, a slow-moving 
body that would doubtless argue for 
weeks over the matter. Worst of all , it 
might tur·n the whole question into a great 
public brawl. Even politicians with the 
best of motives would be suspect. Ques-
tions would be asked. Was the opposition 
party voting for the good of the nation 
or for parti an advantage? Were men in 
the Admini !ration party in Congres 
trying to curry favor with either the 
President or Vice President? 

The followi ng is, J suggest, a simpler 
and surer procedure: 

To be prepared for any case of presi-
dential disability we should establish a 
" presidential commission" composed of 
the chief justice the two ranking Cabinet 
members at the time (State and Treasury), 
the Speaker of the House, and the Presi-
dent pro tern of the Senate. Following 
informal con ultations with advisers 
closest to the President and with the Vice 
President, the chief justice would call the 
commission into session. Each member 
of the commission would designate one 
member of a physicians' panel to report 
the medical facts. On its own initiative 
the commission could certify the Vice 
President as Acting President and later, 
if possible, restore the stricken President 
to his office. lf the physicians continued 
to report presidential disability-as mea-
sured against the commission's under-
standing of the requirements of the presi-
dency-the commission could certify the 
Vice President not merely as Acting 
President but as full President. 

Such a commission could act intelli-
gently and authoritatively. lt could be 
convened quickly and even in the middle 

*One measure of a democracy' trength i.s the freedom of its citizens to speak mtt-to dissent from the popular view. Although the editor often di agree t ith the opinions expressed in Speaking Out, they dedicate the series to that freedom. 
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SPEAKING OUT 
of a national emergency. It would have 
the confidence of the nation. ) t could deal 
with a variety of circumstances. 

The above procedure should promptly 
be voted into law by Congress. But a 
soon afterward as possible the change 
should be embodied in more than an 
ordinary statute, so that Congress later, 
in a time of political turmoil, could not 
suddenly alter tire law. Hence Congress 
should also propose a constitutional 
amendment embodying the essence of 
the plan. The Eisenhower-Nixon agree-
ment, which was later adopted by Ken-
nedy and Johnson, and which last month 
was continued by Johnson and Speaker 
John McCormack, could be redrawn 
from Administration to Administration 
to meet any special or personal needs. 
Both the congressional statute and the 
presidential-vice-presidential agreement 
should allow for maximum flexibility to 
deal with all possible eventualities, but 
within the basic procedures et forth in 
the proposed new amendment. 

The main question remains : After a 
century of inaction, how can we get such 
a proposal made into law? Here 1 would 
urge again some measures that 1 pre-
sented last June to the Subcommittee on 
Constitutional Amendment of the Senate 
Judiciary Committee. (This committee 
and its House counterpart both plan pub-
lic hearings on ucces ion oon · presum-
ably they will al o study di ability.) 

First, we should put the presidential-
disability provision into a package of 
" housekeeping" constitutioruii amend-
men'"ts that would arou e wide bipartisan 
s~t from Americans. Unfortunately, 
presidential disability is not our only 
presidential gamble. Another is our faulty 
electoral-college system, which allows 
presidential electors to violate their 
pledges and to raise hob with the elec-
toral process-even to the point of 
plunging the country into uncertainty for 
month , until the presidential election 
might be thrown into Congres . Not only 
are the elector legally free to ignore the 
popular vote but they do not truly repre-
sent the popular vote. In any given state 
th ting r ult are o t n diSI rted be-
cause of the rule of winner take all. Con-
servative complain that the sy tern gives 
the big urban voting blocs exces ive in-
fluence in electing a President, while 
Liberal argue that they will hang onto 
thi pre idential "gerrymander toward 
the left" as long as the conservatives have 
their "gerrymander toward the right" 
in Congress. This controver y keeps 
Congres from agreeing on fundamental 
change . But it could agree at least to 
make elector keep their pledge and thus 
carry out the will of the voters. 

Perhap most important of all, the con-
stitutional " package" containing these 
two propo als, on di ability and elector ' 
pledges, should deal with our other great 
gamble-the handling of pre idential suc-
cession in the event both the President 
and the Vice President die or are disabled. 
Under the pre ent provi ion, the Speaker 
of the Hou e-who i often, as he i to-
day, a eptuagenarian-and the President 
pro tern of the Senate-today an octo-
genarian-are next in line. As Mr. Eisen-
hower has uggested in this magazine, we 
should go back to the pre-1947 arrange-
ment. under which the Secretary of State 
and the other Cabinet members would 
succeed the Vice Pre ident in order of 
rank. This would protect the Pre ident's 
intere t ; it would also insure that a 
leader of the oppo ition party could not 

capture the White Hou e (a would have 
happened in 1948, for example, when Re-
publican Speaker Joe Martin was next in 
line after Truman). lf Congres insi t on 
a afeguard here, it might reserve the 
power to elect the next in line after the 
Vice President-but only from theCabinet. 

The constitutional package could in-
clude other change that might not be 
controversial-for example, advancing · 
election two or three weeks, thu en-
abling the President to take office before 
the New Year and the new Congress; and 
perhap giving the President item veto 
over appropriations-the power to re-
duce or strike out items in an appropria-
tions bill without vetoing the whole bill. 

Can we get such a " housekeeping pack-
age" adopted? Not if history repeats it-
self. But it need not if the e reform could 
be given some political sex appeal and 
momentum. Only one man can take the 
lead in thi -President Johnson. He 
hould establi h a high-level, blue-ribbon 

presidential commission to survey the 
strength and weaknes es of the Federal 
Government. Not only would uch a 
commis ion come up with important 
finding and recommendation -includ-
ing, one hope , a propo al on disability. 
It would also have enough prestige and 
enough backing from the Pre ident to 
inform and arouse public opinion. 

No more Throttlebottoms 
We mu t do one other thing to re olve 

the problem of presidential di ability-
and thi could be the implest of all 
mechanically, though difficult politically. 
One great problem in the past ha been 
the incapacity of Vice President really to 
fill the hoe of tricken chief executive . 
The rea on for this wa often political ; 
the vice-pre idential nomination ha been 
thrown a a op to a party faction op-
po ed to the presidentia l candidate, as in 
the ca e of Arthur. Or the vice-presiden-
tial nomination ha been decided almo t 
as an afterthought by exhau ted party 
leader at the end of a convention. Even 
in theca e of Nixon, General Ei enftower 
admitted later that he had left the deci-
sion largely to a group of advisers, and 
that he thought Nixon was older than he 
actually was. Generally, however, the re-
cruitment of vice-presidential candidates 
ha improved in the Ia t 20 years. Clearly, 
John Kennedy had confidence in Lyndon 
John on's capacity to erve a President ; 
and Nixon' choice of Henry Cabot 
Lodge a hi running mate indicated the 
nominee's need for a man who stood 
quarely in the G.O.P.'s moderate, inter-

nationalist wing. Vice Presidents have 
al o been brought much more fully into 
presidentihl affairs. 

If this trend is to continue, we mu t 
give up for good our old-time view of the 
vice presidency a a place for Throttle-
bottoms. Not only mu t the Vice Pre i-
dent be able to step into the President' 
shoes. He must stand fot the same pro-
gram, or at least the arne direction in 
national and international affairs, for 
which the President wa originally 
elected. This may take some of the fun 
out of vice-presidential nominations. It 
means, for example, that Republicans 
can toy with the delightful idea of 
nominating Margaret Cba e Smith for 
Vice President only if they believe that 
she is equal to the pre idency. 

Meantime our frightening gamble with 
the presidency continue . Whether we 
run out of luck one of these days depends 
on the President and on Congres -and 
on the people. THE END 
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IN SEARCH OF A SOLUTION: PRESIDENTIAL SUCCESSION AND DISABILITY 

Richard M. Nixon 

~ The Constitution of the United States is o~e of the most remarkable docu-

ments ever conceived by man. And yet like all instruments, it was not perfect. 

In two respects, involvin~ the Vice Presidency of the United States, there has 

been a defect, and I believe that now. is the time to correct those defects. 

The first deals with the problem of Presidential succession, which has 

been brought very dramatically home to the people of the United States by the 

assassination of President Kennedy. 

Today, the United States does not have a Vice President. The Speaker of 

the House, Mr. McCormack, would become President in the event that President 

Johnson were to die. This is no reflection on the qualifications of the Speaker 

of the House, be it Mr. McCormack or an)r other Speaker to be President of the 

United States. But I believe that it is essential, in view of what happened 

under President Eisenhower when l was Vice President, and under President 

Kennedy when he trained Vice President Johnson to take O\'er in the event of 

his death, that the United States not be without a Vice President. 

Putting it another way, I think the man best qualified to be President in 

the event something should happen to the President is a Vice President of the 

United States. 

Therefore, I think the problem of Presidential succession should be handled 

by a Constitutional Amendment, which would provide that the President of the 

United States would convene the Electoral Co l lege. This is the group which 

elects the President, selected of course by the voters in the last Presidential 

election. And therefore, this .group .would always elect as Vice President a 
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man who was of the same party as the President of the United States. It would 

also, of course, have in mind and probably follow the recommendation of the 

President of the United States. 

This kind of man, selected as Vice President of the United States within 

30 days after the death of a President, I think would best be qualified to 

take over as President in the event that the man who would become President 

because of the death of the previous President were to die. 

Now the second point in which the Constitution was deficient is with regard 

to what we call the inability or disability of the man who happens to be 

President. 

I think perhaps the most striking example of this was in the case of 

President Wilson. At the conclusion of World War I, when he had given remark-

able leadership to the cause of freedom and to his country, President Wilson 

had a stroke. And in the last critical 18 months of his administration, when 

it was time to win the peace after winning the war, he could not carry out the 

duties of President of the United States. His fa~ily would not allow the Vice 

President to take over, or.the Secretary of State. So the country went along 

without Presidential leadership. 

During President Eisenhower's administration we had the same problem when 

President Eisenhower had a heart attack and then a stroke. Fortunately, in his 

case, there was an understanding that I as Vic e President would step in and 

carry on the necessary duties during that period. 
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At the present ti~, the!'e is a letter which President Johnson has written 

following the procedure which President Eisenhower adopted with me -- a letter 

to Mr. McCormack, who is next in succession, indicating that he would step in 

in case the President suffered disability. 

But a letter is not enough. What we need here is either a law passed by 

the Congress or · a Constitutional Amendment providing for what will happen when 

a President is unable to handle the duties of the office, and when and how the 

Vice President takes over the duties of the office. We can't afford any period 

at this time of atomic weapons when no finger, in effect, is on the trigger. 

So in both of these cases, Presidential disability and Presidential 

succession, I think the time is now for action. And that's why I've suggested 

that there be appointed a high-level commission -- made up possibly of the 

three former Presidents of the United States who are living, and also of 

appointees by the Speaker of the House and the President pro tern of the Senate 

who will make recommendations, considering these that i have made and others, 

so that finally this one great defect in an otherwise remarkable do c11ment may 

be corrected. 
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JOHN W. McCORMACK, SPEAKER OF THE HOUSE OF REPRESENTATIVES 

The present succession law has been upon the Statute books since the latter 
part of the 1940's. It was recommended then by former President Harry s. Truman. 
That changed the line of succession from the Secretary of State after the Vice 
President to the Speaker of the National House of Representatives. 

I voted for that bill, and I still favor such legislation. 

I realize that there are honest differences of opinion, and I have no objec-
tions to those difference of opinion being expressed, and I would interpose no 
difficulties towards any Congressional action. But my own personal view is that 
I strongly support the present law as between the Speaker being next to the Vice 
President and the Secretary of State. 

This is no reflection at all upon the Secretary of State or any Cabinet 
officer. But I feel that the Speaker more nearly represents the viewpoint of the 
people of the country than the Secretary of State, in that he's been elected by a 
Congressional District and also selected by the colleagues of his party in the 
caucus and then elected by the House of Representatives. That gives the Speaker-
ship, which is one of the Constitutional offices, a national atmosphere and 

national influence. 

On the question of disability legislation, I think it's a matter of paramount 
importance that some agency, some means, some instrument be devised as quickly as 
possible whereby there'll be a legal determination of disability and when ability 
is restored. 

I take this position because the very legitimacy of government could be 
involved unless some such legal agency, instrument, or means exists. 
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So, briefly, on the question of succession as between the Speaker being next 

in line to the Vice President or the Secretary of State, I favor the Speaker. 

And second on disability legislation, the means to determine that and the restora-

tion of ability, I strongly favor legislation to establish some instrument or 

means whereby that can be done. 
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SENATOR LEVERETT SALTONSTALL OF MASSACHUSETTS 

• 

We in the United States can be justly proud of our form of government, which 

can sustain itself even in the face of a tragic event such as the recent death of 

President Kennedy. However, we must be sure that the line of succession to the 

Presidency, as provided for by the Constitution and carried out by the Congress, 

is simple and unequivocal and insures that the necessary change-over will be both 

rapid and efficient. Above all, the continuity of the Government must be main-

tained. 

The present law, enacted in 1947, calls for the Speaker of the House to take 

over the duties of the Presidency if something happens to both the President and 

the Vice President. However, it is conceivable that under this system the suc-

cessor could belong to a differer.t political party than the deceased President. 

Such a change in the highest levels of the Government would hardly be conducive 

to the smooth and uninterrupted conduct of the nation's affairs. 

I believe that Article II, Section 2 of the Constitution should be amended 

to provide that in the event of a vacancy in the office of Vice President, the 

President can nominate a successor. If the nominee were not confirmed by a major-

ity of the Senate and House sitting in joint session, a second name could be 

offered. 

A further question is that of Presidential disability. On the three occas-

ions when a President has been disabled, the steps taken were those that seemed 

the most expedient at the time. This situation should be clarified by Constitu-

tional amendment to avoid any confusion about when and to what extent the second 

in command should assume the duties of the President. Perhaps a committee, made 
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up of the four senior members of the Cabinet and eight members of Congress, four 

from each body, to determine the extent of the President's disability, would be 

the best method in which to resolve this problem. 

Finally, any change in the law of succession should not take effect until 

after November, 1964. We must have a clear and definite Constitutional and 

Legislative policy on this matter, carefully designed to meet every conceivable 

eventuality. 
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• 

The tragic assassination of President Kennedy, of beloved memory, has brought 

on a great national debate with respect to what the country does when it faces a 

situation like it face~ now and there's no Vice President in office, the Vice 

President having succeed~d to the Presidency because of the death of the President. 

This has happened four times in this century alone and it's a matter therefore of 

very great moment. 

Now every time a thing like this happens there's a discussion exactly like the 

one that's going on, as to what we ought to do about it, and generally, as a little 

time goes by, it's forgotten about, as the matter is discussed. It is then just 

filed away and that's the end of that. 

Now since 1947 we have had a succession statute which puts the Speaker of the 

House of Representatives and the President pro tempore of the Senate, in that order, 

after this President -- if this Pr4!S ident, having succeeded to office should have 

anything happen to him. We certainl y hope and pray this won't ~appen. This is a 

very inadequate plan because it doesn't give us a Vice President, and we need one. 

We need one for the Na.t ional Security Council, we need one to preside over the 

Senate. Most importantly, we need one today as a right arm to the President all 

around the world, as our recent Vice Presidents, Vice President Nixon and Vice 

President Johnson have been . 

Therefore, I have proposed that upon such an event happening, the Congress 

should meet in joint session and s hould immed i ately elect a Vice President, the 

new Vice President, and that that person shou ld be subject to the consent of the 

incumbent in office, to wit President J ohnson, as he will be his princ i pal man • 

• 
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• 

I think this is the most democratic and responsible way to do it, and I believe 

that the one thing which we must all resolve to bring out of the present debate is 

that there shall not be a time in our history when we not only do not have a Presi-

dent --we've provided for that in our succession laws --but that we must have a 

Vice President too, and we must do that by Constitutional Amendment . . 
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Senator Thomas H. Kuchel of California 

In 1916 the United States was on the verge of war. We also had a Presidential 

election that year. President Woodrow Wilson, to his great credit, wondered what • 
would happen if he were defeated in November and Charles Evans Hughes, his Repub-

lican opponert, would not take office until the following March . . Here was a 

hiatus of several months during which very difficult and tragic events might take 

place within moments; and a lame duck President should not assume the responsibility 

for his successor or for his people. 

President Wilson decided that, .if Mr. Hughes were to be elected, he would 

immediately appoint Mr. Hughes Secretary of State, that he, Mr. Wilson, and the 

Vice President would then both resign, making Mr. Hughes, as Secretary of State, 

President immediately. 

The recent, monstrous tragedy in Dallas indicates again that the American 

people have a direct interest in the succession to the Presidency if 1) the Presi-

dent, or 2) the President and the Vice President, are either removed or are 

incapacitate~. 

Today, under th~ present succession statute, the Speaker of the House of Repre-

sentatives would follow the Vice President, if the Vice President, becoming 

President, were thtn to be removed. 

In my judgment, the old system is better, and I favor legislation under which, 

when the Vice President becomes President , the next successor -- if anything 

happened to the new President -- would be the Secretary of State. 
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There are two distinct problems in this matter. The first is Presidential 

succession, and the second Presidential disability. 

Now the chief trouble on Presidential succession is the question of who will 

become Vice President when the Vice President becomes President. The present pro-

vision is that the Speaker of the House shall have the first line of succession, and 

then the President of the Senate. I think this is in general correct, except, that 

if the Speaker of the House is of the opposite party of that of the President, 

then I think the successor should be chosen by the members of that party of the 

House and the Senate. 

The problem of Presidential disability is more serious than that of Presi-

dential succession, because a President can be disabled and he will not admit it. 

For instance, President Garfield was disabled for two months prior to his death 

from assassination in 1881, and President Wilson was disabled for 17 months from 

late September 1919 to March of 1921. President Eisenhower was disabled on at 

least two occasions. 

I think the American Bar Association has probably made the best suggestion in 

this connection. Namely, that an advisory committee be set up -- not for the 

emergency -- but a standing advisory committee be created of representatives of the 

Judiciary and the Legislative, with competent doctors attached. And that they will 

make recommendations upon which House and Senate, meeting in 'joint session, will 

act. 

In other words, that some control will be exercised. 
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Recently the Constitutional Subcommittee on Amendments, of which I am a 

member, began hearings on various plans to solve the problems of Presidential 

succession and Presidential inability. 

The tragic assassination of President Kennedy and the ever-present danger 

of crippling mental or physical injury to the President underlines the pressing 

need for legislation on these matters. 

On succession, I've proposed an amendment calling for the election of two 

Vice Presidents at the regular four-year Presidential elections. Each party 

would nominate two Vice Presidential candidates as part of the national ticket: 

one running for Executive Vice President, who would be first in line of succes-

sion if the President died, and the other running for Legislative Vice President, 

who would be second in line. The Executive Vice President would handle a wide 

variety of special assignments, at the request of the President. He would, in 

fact, be a full-time Presidential u.nderstudy. The Legislative Vice President 

would preside over the Senate, and also pitch in on Executive assignments. 

Now some have said this plan w0uld downgrade the Vice Presidency. I emphat-

ically do not agree. Two Vice Presidents would strengthen the line of succession 

with officials elected by all the people, and would give the President two right 

arms to assist in carrying out the crushing burdens of his office. 

On the subject of inability the rea l danger is that right now there is no 

established procedure to determine when a President has become unable to carry 

out his duties, or when a disabled President has recovered enough to resume his 

responsibilities. Too many times in our history, we've had to get along without 

decisive leadership from the Presidency due to serious illness. 
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I propose that Congress be given the power to set up the ground rules on 

Presidential inability, and I'm hopeful that action will be taken this year. 

I think this is more important at this time than succession. For at least 

there is already a law on the books to take care of it. 
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SENATOR JOHN J. SPARKMAN OF ALABAMA 

The tragic death of President John Kennedy brings home to us, all too strong-

ly, the need to fill w11at has been called "a gaping hole" in our system of select-

ing a successor to a deceased President. We cannot afford to procrastinate in 

this vital need any longer, The truth is that ever since this nation was estab-

lished we have been exceedingly lucky that our system of Presidential succession 

ha s worked so well despite weaknesses in it that could be catastrophic. During 

that time we have seen eight Presidents die, seven Vice Presidents die, and one 

Vice President resign. The result is that for 40 years of this country's exist-

ence we have been governed under a system of succession that could be perilous. 

To me, a basic flaw in the present system is that the line of succession 

could include persons nuL of the same political faith. This does not make for 

orderly government or orderly succession. 

I believe many people in the nation desire a system whereby the people 

would haw.! the final say as to who would be the successor. Perhaps the vacancy 

could be filled through a special popular election or within the framework of 

the electoral college wh ich selected the deceased President in the last election, 

This means that the people w.:> 11ld have a voice in choosing the President, which is 

what the Constitution h 1tended. 

Hand in hand with the p:-oblem caused by the death of a President is the 

infinitely more complex probleM of Presidentjal disability. This problem is so 

important and so great that I feel it must necessarily be resolved through a 

Constitutional amendment simply becaus e the Constitution does not say who is to 

judge when a President is incapable o f performing his duties or capable of 

returning to the performance of his duties once he has been relieved of them. 
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It is my fervent hope that a better system to handle death and disability 

in the Presidency can be established in the near future. In this regard, the 

Senate Constitutional Alnendments Subcotmnittee is now studying testimony taken at 

recent hearings -- hearings established to try to improve our system of Presiden-

tial succession and disability, 
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The death of President Kennedy once again focused attentionon two critical problems 

facing this country. First, for the seventeenth time in our history we are faced with a 

vacancy in the office of Vice President. Today we have no Vice President to assist the 

President i n carrying on his tremendous burdens. Second, we have no formula which 

permits the Vice President to .serve as acting President in the event the President, 

because of disability, is unable to do so. The problem must be solved. 

The best way to fill the office Rf Vice President, in case there is a vacancy, is 

to permit the President to nominate the new Vice President, and the Congress sitting 

together to elect him. This is close to the present system, in which we find the 

President of the United States having a definite voice in deciding who the Vice Presiden-

tial candidate will be. Each Congressman ca·n represent the wishes of his constituents 

when he votes for the new Vice President. 

In event the President, because of sickneas or other disability, is unable to perform 

his duties, the Vice President may assume the duties as acting President. First, the 

President may state his disability, and second, if he is unable to do so, the Vice 

President with the consent of a majori:ty of .the Cabinet may nonetheless assume the 

duties as acting Vice President for the remain•er of the term of disability. 

The important fact is that we m~•t at all times have a healthy President and 

Vice President during this perilous time. 
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It has been suggested to me that the law of succession be changed so that the Governor 

of the largest state in the union automatically becomes the Vice President of the United States 

provided that he is of the same political party as the party in power, of the President that 

dies. How.ever, even though that w.ould apply to California, I don 1 t think it would be the best 

idea, although a governor's job is very similar to the ·president's. 

I personally believe . that the law of succession should be changed so that the Secretary 

of State became the President in the event of the death of the President, the accession of the 

Vice President and then his inability to serve or his death. 

The Secretary of State, of course, has been with foreign affairs, and when the President 

selecte~~J:his man to literally do busines·s with the world, it seems that he would be the man 

that the President would most likely want to succeed him. 

In view of the critical nature of international affairs today, I really believe that the 

Secretary of State would be the person to succeed to the Presidency. 
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I am glad that the Congress is giving some thought to the question of the 

Presidential succession and I hope the Congress will do something about it at 

this session. I am opposed to the present law. I think that it has certain 

weaknesses. Now I have nothing against the present Speaker of the House. I 

happen to be a great admirer of Mr. McCormack's and a friend. But I don't think 

any Speaker of the House can stay close enough to the policy-making decisions 

that go on downt'own. Running the House is a full-time job. Now the Presiding 

Officer of the Senate, the Vice President, that's different. He doesn't run the 

Senate. But the Speaker of the House is really Mr. Capitol Hill and he can't 

maintain a suite of offices downtown and spend half or three-quarters of his 

time with the Executive Branch. 

Also, I am nqt impressed with the former law under which the Secretary of 

State would succeed in the event that the President and the Vice President both 

died in office. For indeed, a Secretary of State should be selected for his 

ability to manage and advise the President on foreign affairs, not necessarily 

to be a man of all-around knowledge on such items as Labor Management Relations, 

Agriculture, Welfare, and so forth. 

I have a plan and I don't think that it requires a Constitutional Amendment. 

We are w~rking on drafting the legislation now. When a situation develops where 

a Vice President succeeds to the Presidency, he within ··:the next sixty days will 

nominate his successor and that successor must be approved by a majority of the 

Congress meeting in joint session. The House is closer to the people than the 

Senate and under my plan a House Member would have a vote as well as a Senate 

member. Equal votes, one for each. I put in this safeguard so that the people 

do have a veto power. But I think that it is far and away the best plan. And 
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today, actually, when a man is nominated by either Party for President he has the 

major voice in selecting his running mate. So it just carries the Convention 

tradition forward. 

I .... 
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For the period since the Federal Union was established, 174 years, this 

country has been left exposed to the danger that at any moment its government 

could be paralyzed; In this age of nuclear weapons, the danger could be 

mortal within the space of 15 minutes. 

Paralysis of government would set in if a President became unable to 

discharge the powers and duties of his office, and either refused to declare 

his inability, or was physically and mentally incompetent to do so. 

It also would happen if, after having declared his inability, he announced 

his recovery while still incompetent to resume the exercise of the powers and 

duties of the Presidency. 

These enormous perils to the national security are created because the 

Constitution provides no process by which they can be averted. It does not 

define what is a state of Presidential disability. It does not specify how 

and by whom a declaration of Presidential disability is to be initiated or 

declared, and it doesn't specify how and by whom it shall be decided when the 

period of Presidential disability has ended. 

These omissions make it entirely possible for a President who has become 

incompetent -- physically, mentally or both -- to retain his powers and duties 

until a successor is elected. And conce i vably the period could last from the 

time he takes the oath until his four-year term has ended. The only remedy 

the Constitution provides is the impeachmen t of the President on charges sub-

mitted by the House. and the Senate and sustained by two-thirds of the Senate. 
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I favor a Constitutional Amendment which will authorize Congress to estab-

lish a Presidential Inability Commission, consisting of certain Cabinet members 

and the Congressional leaders of both major parties. Two members not of the 

incumbent President's party could summon a meeting of the Commission which, 

with the benefit of five members of the medical staffs of private hospitals 

to be appointed by the Surgeon-General, would decide by majority vote whether 

a President was disabled who had refused or was incompetent to declare it; 

also, whether if he declared his disability had ended, it had in fact. In 

the meanwhile, which would continue until the next election, the Vice President 

would assume and exercise the powers and duties of the President. 

This introduces the second topic, Presidential succession. Suppose, .in 

the circumstances I have just described, there was no Vice President, as is 

now the case and has been seven times before. The provision under the present 

law is that first the Speaker should take over the White House, and in the 

event of his death, disability, resignation or removal the succession would 

fall on the Senate President pro tern. This substitutes for an earlier statute 

which began the line with the Cabinet, starting with the Secretary of State. 

There are flaws in both methods. ·For example, the Speaker c·ould be a 

member of the opposition party; and a Secretary of State nearly always lacks 

the direct experience in politics a successful President absolutely requires. 

I have no perfected formula, but I prefer the one proposed by Herman 

Phleger, the former Legal Adviser to the Secretary of State. This provides 

that Congress shall meet in joint session immediately after a vacancy occurs 

in the office of Vice President, and fill it from a list of nominees, one 
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definitely made by the President, with each Representative and Senator entitled 
to one vote and Congress required to remain in joint session until it has made 
its choice. 

Thank you. 
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I see two problems in regard to the Presidency. One is the problem of 

succession and the other is the problem of inability. 

Now the problem of succession is relatively simple. We need to go back to a 

very good system we had until a few years ago, where, if the President is killed or 

dies, and then if a Vice President should have the same thing happen, then the next 

in succession is the Secretary of State and then the Secretary of the Treasury. 

This way youre sure o.f getting into the office a man who had the confidence 

of the President, because he had appointed him to the State Department. And 

you're bound to get a man of some eminence, or he wouldn't be Secretary of State. 

It's much better than the present system of having the Speaker come in ,after the 

Vice President, because the Speaker for example might be very old, or he might be 

a man who is in the opposition party. 

The other problem is more difficult, and this is the problem of Presidential 

inability, or incapacity. What do you do when there is some question as to 

whether the President is able to do his job? 

My suggestion on this score is. rather simple. You don't need another Vice 

President, you don't need to get very complicated about this. All you need to do 

is have an impartial group of people, hopefully under the Chairmanship of the 

Chief Justice, with perhaps the Secretary of State on it to represent the ill 

President, who will appoint a committee of physicians an impartial committee 

to make a judgment about the President's condition. And then, if necessary, to 

call the Vice President into the office to make a decision in terms of how the 

President is medically, and then, whether the President is able to do the job --

which they will know because they are eminent men in government. 
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I'm a little depressed by the impasse that we've gotten into over this whole 

problem. There's a school of thought that wants the present system, a kind of 

apostolic succession of men who have been elected either by the people c·r by 

Congress -- that is the Speaker of the House and the President pro tern of the 

Senate •• succeeding the Vice President. And then there are others who want the 

earlier system of the Secretary of State and the other Cabinet people. 

Now as far as I'm concerned, I'd like to cut across that whole problem and 

get a kind of new deal: if the President dies, the Vice President succeeds him; 

within 30 days after the President's death have a special election for a new Vice 

President -- which means that the people will be able to act directly. 

So far as the certifying of Presidential disability goes, I think the same 

thing ought to apply. The certifying agency ought to be a group of men who would 

be at least sympathetic to the incumbent President. · And I should imagine it would 

be a standing committee of his Cabinet -- men who know him, men who have been 

working with him. Once he has been certified for disability, the same procedures 

would apply for picking a new Vice Pre~ident to replace the Vice President who has 

succeeded him. 

In this way you avoid getting the Speaker of the House and the President pro 

tern of the Senate, who after all have a certain provincialism of viewpoint that 

all Congressmen and Senators may possibly have. And it also means getting away 

from picking people who have not been directly elected by the people of the Untted 

States themselves. 
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In the kind of age that we're living in, of overkill weapons, you want the 

people to vote for a Vice President who may eventually become President and have 

to comm&nd the problems of the country. This is a way of giving the power back 

again to the people where it belongs. 
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It's pretty generally agreed that our present laws regarding who shall 

succeed a Vice President who has himself succeeded to the Presidency, are 

inadequate. 

As far as I'm concerned, I think it would be better to go back to the old 

law wh i ch we lived with for a great many years, namely, the succession goes down 

the line of the Cabinet. And when the Senate confirms the members of the Cabinet, 

it could keep in mind their suitability to be a Vice President. 

On the other hand, another idea would be for the President who has succeeded 

to nominate his own successor and have him confirmed by the whole Congress. 

As to the question of disability of a President in office, the agreement 

between the President and his successor, which has prevailed in the l~st three 

Presidencies, also is not adequate. It's only u ~ topgap. 

One idea there would be to make sure by law that the duties but not the 

office go to the substitute President when a President is disabled. To have 

the President himself indicate when he's disabled, and have his indication 

confirmed by a majority of the Cabinet. Then when he becomes abla again, also 

to have him indicate his ability, and again have it confirmed by a majority of 

the Cabinet. 

If we don't clean up our laws on the succession and on disability, we 

might have a very serious national and international crisis one of these days. 
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Our Presidential succession law provides for succession but rather messily. 

As last amended in 1947, this law provides that the man in line for the White 

House after the Vice President shall be the Speaker of the House of Representa-

tives. Then comes the President pro tem of the Senate, and then a long line o.f 

Cabine t officers. 

Congress has a tendency to change this law whenever Congress doesn't want 

the next man in line for the Presidency to get it. 

What to do about all this confusion? 

Unlike some people in the newspaper business, I do not know everything 

about everything. Especially do I not know all the answers to these varied 

and complex questions of Presidential succession and Presidential disability. 

I do know, though, that former Vice President Richard M. Nixon is profoundly 

informed on such matters, and that he has made a specific suggestion about them. 

Mr. Nixon says President Johnson should appoint a nine-member commission 

to consider the whole subject. 

Three members of this commission would be ex-Presidents Herbert Hoover, 

Harry s. Truman, and Dwight D. Eisenhower. The other six would be selected from 

Congress -- three from each party. 

They would, after due deliberation, give Congress their advice as to how to 

dispose of these questions once and for all. We could safely expect that advice 

to be impartial, specific, constructive, and strictly nonpolitical. 
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The Nixon proposal, of all those now in circ~lation, is the one wh i ch strikes 

me as the best and most sensible. 

But the main thing is to get started on solv~ng the weighty and dangerous 

problems raised once more by the murder of President Kennedy. That can be done 

only with a husky push from President Johnson, or Congress, or both. 
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When the Vice Presidency is vacant, as it is now, I think that we need 

a Constitutional Amendment to provide for a proper succession. The President, 

under such an amendment, would submit to the Senate a man to serve as Vice 

President, and as President if anything should happen to him. And the Senate 

would confirm him, just as it now confirms members of the Supreme Court and 

the Cabinet. 

I think this simple plan has advantages over the other three alternatives 

that I have heard proposed by various commentators. I don't think we ought 

to have two Vice Presidents because the job is a fairly awkward one as it is, 

and we have some trouble inventing work for one Vice President to do. What 

we would do with two I do not know. 

As far as having a Speaker of the House succeed,as is the present situation, 

the Speaker could be of the opposite political part~ which would cause a real 

upheaval in the government. 

And a third possibility is to go back to the system we had before 1947 

where the Secretary of State succeeds when the Vice Presidency is vacant. 

That is an unfortunate system, I think, because often a man is well qualified 

to be Secretary of State, but would not make a popular or well-regarded 

President. For example, Dean Acheson and John Foster Dulles were both strong 

Secretaries, but I don't think they would have had popular backing as 

Presidents. Therefore, I think simple appo i n t me nt by a President is the best 

solution. 
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In rey opinion, it is vital that the man next-in-line should be of the 

same political party as the President. This is not necessarily true in the 

present succession law. 

I should like to suggest that within two weeks after a vacancy occurs in 

the office of Vice President, the President would submit to the House of Repre-

sentatives the names of five qualified members of his party, whom he considers 

of Presidential stature. 

The House would be permitted up to a week to consider the nominations, 

before calling for a vote. Balloting would then continue, just as at a political 

convention, until one nominee had a majority. 

The membership of the House more nearly rep~esents the popular vote of 

America than any other body. I would permit each member one vote, rather than 

providing for a bloc vote by states as in the electoral college, in order to 

gain the widest popular support at such a crucial time. 

The balloting should be secret to avoid political recriminations, or to 

prevent a rubber-stamp vote for the Speaker of the House, if he happened to be 

one of the nominees~ 

This same procedure could be used in the event of Presidential incapacitation. 

Should the President recover and resume his duties, the newly-elected Vice Presi-

dent could step back to a position equivalent t o "Second Vice President" for thP. 

remainder of the term. 
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Cbntinuity of government is vital. This method, I believe, would ensure 

the availability of a top caliber man -- or woman -- who could be learning the 

awesome tasks of the Presidency. 
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I personally don't think much of the system which would elevate Speaker 

McCormac~ to the White House if anything happened to President Johnson. This 

system is based on political wrangling rather than on the realities of the domestic 

and global tension. 

John McCormac~ is a fine gentleman. Perhaps there's great promise in him. 

Perhaps he has administrative skills that have never been shown before. Perhaps 

he has knowledge of the intricate balancP. engineered into the pendulum of world 

power. Perhaps he is fully cognizant of the domestic problems and has ideas about 

their solution. He is, nevertheless, an old man who was nurtured in the narrow 

political wars of Massachusetts, who has spent his life as a public servant in 

the House of Representatives and only there, who has not in any way prepared 

himself for the Presidency and its problems -- and, most important, would not be 

placed in the White House by a popular vote, but by a vote based on the entrenched 

seniority of the House. 

This Congressional seniority is not likely to vanish. After McCormack, there 

will be another product of this system. Carl Hayden, for instance, 86 years old. 

The alternative is to return to a systent in which a member of the Cabinet is 

entrusted with caretaker functions unt il a new President can be elected by popular 

vote. It was once the Secretary of State. It should be that way once again. 

In the world today, despite Moscow 's statements last year in the aftermath of 

November 22, the Communists would undoubtedly take advantage of us if we were 

completely leaderless, without President or Vice President. Trigger-sharp decis-

ions must be made, not by a man who' s being advised, but by a man who knows. Such 

a man as the Secretary of State. 
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The Constitution gives us a mechanism that we have never adequately used. 

In the Presidential election, of course, we don't vote for an individual, we 

choose an Electoral College through the medium of which the President is ultimately 

se.lected. 

Now what would happen 'in the case of the death of a President when the Vice 

President succeeded if, instead of the cumbrous machinery we now depend upon --

the Speaker's succession to the various offices of government instead of that, 

we called upon the Electoral College to reassemble and choose a new Vice Presi-

dent who would in turn be available if anything should happen to the incumbent? 

In that event, we would have as close to a recreation of the original situa-

tion of the election as possible. We would have a man selected by the Electoral 

College who would reflect the same balance of opinions and of political forces 

that was involved in the designation of the original President. And in such a 

circumstance, we would do the least damage to the orderly succession of govern-

mental policies and powers -- in the event of a disaster that would in turn take 

away first the President, and then the Vice President .• 

This seems to me to be the most orderly and most democratic means of meeting 

the problems of Presidential succession. 
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Whether we are discussing the succession because of death of the President or disability of 

the President, my solution would be the same. 

America today has only one person who represents all of the people in the United States. This 

is the President. This is an era of personal politics. When the President dies, I believe that as 

much as possible his personal views and politics should be continued. This would mean that the next 

person in succession would be the Vice President. After that in an existing situation, it now goes 

to Congressional parties in Congress who are often wildly out of consonance with the President. 

So I would then reverse this so that the members of the President's Cabinet, whom he has 

chosen and presumably reflect ·his personal politics, would continue his policies. I think the 

first member of the Cabinet should be the Secretary of the State, and second Secretary of Defense, 

and after that I don't re·ally think it makes much difference . But these two Secretaries do have 

a broader view of the international situation, which is probably most important. 

And that is the change I would recommend. 



.. 
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Presidential inability and succession are two distinct problems, but they 

are inter-related. For both of them, the goal should be prompt action if re-

quired, continuity of administrative policy, and safeguards against intrigue. 

For disability, the Constitution should be amended to make it plain that 

the Vice President or other successor takes -over only the powers and duties of 

the office until the President recovers. 

Who should determine the fact of disability? Obviously the President him-

self, if he can and will. But there should also be a fact-finding body in the 

Executive Branch either the Cabinet, or preferably a commission appointed by 

the President at the beginning of his term. The end of disability would be 

declared by the President, subject to being over-ruled by the same fact-finding . . 
body plus two-thirds of Congress on the analogy of impeachment. 

What of the problem of succession and its relation to inability? The Speak-

er, as successor, might be of the opposite political party, thus threatening a 

break in the continuity of administrative policy. Cabinet members have not been 

elected, and they might be thought to have too great a stake in finding the 

President disabled. 

The key to the problem of succession is to keep the office of Vice Presi-

dent filled at all times, and by one who has the President's confidence. This 

can be done through election by the Congress from a nominee submitted by the 

President. 



• 
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The choices before us group naturally around three questions. Is action 

needed? By what means? Of what kind? I believe action desirable through a 

Constitutional Amendment to accomplish a triple objective: the continuity of 

Presidential power, the protection of Presidential authority against risks of 

intrigue, and the maintenance of complete public confidence in the legitimacy 

of Presidential authority. 

Such an amendment would provide first, that the President may proclaim his 

own inability to discharge, the powers and duties of his office whenever he finds 

himself in such a condition. The Vice President shall thereupon exercise the 

powers and duties of the Presidency. The President may at any time resume his of-

fice by proclaiming his own recovery and thereupon the acting Presidency shall 

be terminated and the Vice President return to his previous office. 

Second, by analogy to the existing power of Congress to remove a President 

from his conduct through impeachment, the House of Representatives may initiate 

an inquiry whether the President is able to discharge the powers and duties of 

his office. If the House finds the President unable to do so, the Senate shall 

examine the question. When sitting for this purpose, each Senator shall be under 

oath or affirmation. The Chief Justice of the Supreme Court shall preside and 

the Vice President shall be excluded. If the Senate makes a finding of inability 

concurred in by two-thirds of the Senators present, such findings shall have the 

same effect as a Presidential Proclamation in the provision previously discussed. 

And the President may be restored at any time by a finding of the Senate in a 

similar proceeding that he has recovered. Members of the Cabinet, like the Vice 

President, will take no part because they are in the line of potential succession. 
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In my view any realistic proposal for Presidential succession arising out of death or dis-

ability of the incumbent must take the national party conventions into account. 

The building of a national party ticket is a complex process. This ticket is quite often 

vigorously fought over. After negotiation among factional interests, the national ticket is 

almost always the very best that a party can produce to represent the major interests both within 

that party and within the nation at large. In short, the conventions are the place where the 

nation's leadership succession is arranged before being submitted to the voters. The factors at 

work in a national convention need to be revived in any emergency. 

The simplest and most direct way to accomplish this is to create a second Vice Presidency. 

The creation of such a new office would then lead the national conventions to fill out the slate 

with a third choice, and -- like the rest of the slate -- this choice would be subject to the usual 

politics of national conventions. 

Another plan could produce a similar convention procedure but would not require a second 

Vice Presidency. If the Electoral College were authorized to reconvene in an emergency, each 

party's national convention might in advance limit the College's choice by regularly naming an 

alternate for the Vice-Presidential nomination. Since the voters will have indicated their party 

preferences in the previous election, all the Electoral College need do is consider the alternate 

nominated by the convention. 

Another way of going about this would bring Congress as well as the national conventions into 

the act. Congress, if authorized to make the decision, could be required to invite the national 

convention of the deceased or disabled President to reconvene in special session to nominate to it 

another person to fill the vacated Vice Presidency. 
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The obJect of these proposals, of course, is to bring the national conventions into the 

procedure of emergency succession. The conventions, after all, are one of the major institutions 

involved in this process under normal circumstanc·es. 
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The act of 1947, declaring what officer shall act as President in the 

event of a double vacancy in the executive office, names the wrong officer for 

the wrong time. 

The Speaker of the House is not the man who, from the nature of his office, 

would most naturally succeed. As a member of Congress, his whole life has 

been spent in the legislative branch. As Speaker, his business has been to 

preside over the forms of the House. It is very unlikely, · indeed impossible, 

that such a training would qualify a man to preside over the affairs of a 

great nation. 

By designating the Secretary of State for the temporary appointment, 

Congress would avoid this difficulty. That officer is already charged with 

the conduct of foreign affairs in the present state of the world the most 

important and difficult branch of executive business. He would seem to be 

the most natural successor. 

As for time, no person not elected to the Presidency by the people them-

selves should exercise that office a day longer than is absolutely _necessary. 

If the designated officer succeeds in the first half of the Presidential term, 
\ 

a new President and Vice President should be elected at mid-term. 

The disability question is essentially different from that of the succes-

sion. When the President is ill, the first difficulty is to ascertain by 

indisputable evidence the nature of his illness. The idea that he should be 

examined by a panel of doctors not chos.en by his family is open to many 

objections. What is wanted is not an examination of the President, but an 
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examination of the doctors in attendance on the President. A Disability Com-

mission; composed of persons possessed of the highest confidence of the 

country,- might be appointed to make such an examination. 

The second difficulty is to determine the necessity for a devolution of 

power. This is a political rather than a medical question. 

If illness produces a failure of executive authority, it is the people who 

must put in motion the measures prescribed by the Constitution to supply it. 

The Senate and the House are their organs of speech; these remain entire, 

though the President be silenced; and it is through them that the sense of 

the people must be discovered. In short, Congress alone must decide. 
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It is vital to -national security, to peace and to the safety of the free world that the 

Presidential office never be weakened, never be in doubt, never be vacant. Transitions must 

be smooth, certain, instant. 

For example, to throw the election into Congress, where the House might fail to elect the 

President and the Senate fail to elect the Vice President, is a frightening responsibility. 

Congress has power to fix the succession after the Vice President, and in 1947 placed the Speaker 

of the House and the Senate President pro tempore, then the Cabinet in line. This guarantees 

first, men of long, unmatched legislative experience in national government with the wisdom of 

that experience ·, followed by younger administrators, often new to politics and rather of the 

specialist type, but close to day-by-day executive problems. 

I see no reason to change the system now. What is vital is that both Speaker McCormack 

and Senator Hayden should be constantly and fully briefed on executive problems. Both should 

attend the National Security Council and both should sit in on important Cabinet meetings. 

Thus the entire present succession would be kept informed and prepared for the Presidential 

office. 

But the line of succession needs to go further, for an atomic strike or other catastrophe 

could obliterate them all. Congress can extend the succession to other officers of the United 

States, and should do so at once. 

As to Presidential inability to discharge the powers and duties of the office, the consti-

tution is vague. There are no standards of inability, and no agency to set the President aside 

and promote the Vice President. An agreement was made between President Eisenhower and Mr. Nixon, 

and President Kennedy and Mr. Johnson, and now between President Johnson and Speaker McCormack, 

which is roughly satisfactory when good will exists. But if there is a clash or lack of sympathy 
between the two men, as between Wilson and Vice President Marshall, a law and a Constitutional 

Amendment are needed to back up, enforce and supplement the agreement. 
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Americans find themselves confronted with an unusual problem. For years we 

have thought of our form of government as being unusually thoughtfully worked out 

with a careful procedure for replacement if we lose the Chief Executive, who is 

of course by far the most important person in our government. 

Right now, however, we find ourselves in a difficult spot. We have a Presi-

dent who's had a heart attack, who's working very hard; and yet under our laws of 

succession, the two people who would succeed him are first the Speaker of the House-

a Con~ressman of honorable reputation and years of service, but a man who's had no 

experience with the Executive Branch, and who's well along in his seventies, and 

the President of the Senate, who is nearing 90, and who again has had no adminis-

trative experience. This doesn't really look very good. 

I think the trouble comes in that we have changed our old law of succession, 

the old law of succession that the Presidency went after the Vice President to the 

senior members of the Cabinet, the Secretary of State or Treasury or Defense. 

These are men who know the executive jobs, who are young and vigorous, and who 

belong to the party of the President. So that if there should be an unfortunate 

event like an assassination or a heart attack, we know that the administration 

will remain in pretty much the same hands. 

There were good reasons, presumably, for changing the succession to include 

these elected members of Congress, but it seems to me that by far the best answer 

for us would be to return to the old system and to have the Cabinet members 

follow the President and the Vice President in this all-important matter of 

succession. 
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PROFESSOR WILLIAM GERBERDING, DEPARTMENT OF GOVERNMENT, UCLA 

The present succession law provides that, in the event of the death of the 

President and the Vice President, the Speaker of the House of Representatives 

shall succeed to the Presidency, and in the event of his death, the President pro . 

tern of the Senate. 

I believe that this law is a bad law, and I believe the reasons behind its 

enactment were also faulty. President Truman was anxious to have the preceding 

law changed. The preceding law provided that in the event of the death of the 

President and the Vice President, the Secretary of State, followed by the Secre-

tary of Defense and then on down through the Cabinet, would succeed to the office 

of Presidency. 

President Truman disapproved of this law on the grounds that it was undemo-

cratic, that no President should be able to appoint his successor. Well, actually 

our present practice is very much like that, because each Vice Presidential nominee 

in either party is really selected by the nominee after his original selection. 

Therefore, the present system is much that way. The President selects his suc-

cessor, and I believe the present system is a good one. 

For one thing, we don't run into the possibility that the succession will 

involve a change in parties, as we do when we talk about the Speaker becoming 

President of the United States. For six of Eisenhower's eight years, for example, 

the Speaker of the House was a Democrat~ This would have involved a radical 

change in administration right in the middle of a Presidential term, which I 

believe to be bad. I also believe that Speakers are selected, as are President 

pro tems, for reasons which are wholly different from serving as President of 

the United States. They are members of Congress, not Presidential aspirants. 
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The alternative, which is proposed today, is to have two Vice Presidents. I 

believe this is equally bad. The second Vice President would always be, almost 

certainly, a man of inferior quality. It's hard enough to get Presidential-

calibre people to run for the Vice Presidency tod~y. It would be virtually 

impoaaible to get people to accept the second Vice Presidential nomination. 
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WILLIAM R. FRASCA, PROFESSOR OF GOVERNMENT, FORDHAM UNIVERSITY 

A Constitutional amendment is desirable and should be adopted. It should 

provide that when a vacancy occurs, due to death, removal or resignation, the 

Vice President shall become President for the balance of the unexpired term. It 

ahould be made equally clear that in cases of inability to serv~ the Vice Presi• 

dent shall assume the powera and duties of the office, only until the disability 

ia removed. Finally, Congress should be given authority to enact implementing 

legialation on the enormously important questions of who is to determine when an 

inability exists and when it comes to an end. 

My own preference is that the basic mechanism for this should be located 

entirely within the Executive Branch, through collaborative action of the Vice 

Preaident and the Cabinet, according to the model of the agreements entered into 

by Preaident Eiaenhower and the l ate President Kennedy. 

Thia arrangement ia certainly not contrary to anything in the Constitution 

at the preaent time, but rather, logically consiatent with the present acta. It 

haa the additiona l advanta&e of conforming to what Eiaenhower, a Republican, and 

Kennedy, a Democrat, both felt ahould be done. 

The order of aucceaaion ahould revert to the pre-1947 practice, with the 

heada of the Executive Departmenta, led by the Secretary of State, next in line. 

Theae propoaala, aingly and aa a group, are thoroughly in accord with the 

sreat atructural principle of aeparation of power• and confor= aa well with the 

idea ot raaponaible Preaidantial, Cabinet Party sovarnmant •• we in thia country 

unde~atand that term, 
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DR • . ROOER WINES, DEPARTMENT OF HISTORY, FORDHAM UNIVERSITY 

Of the several plans proposed to solve the critical problems of Presidential 

succession and disability, the best would be the election of a new Vice President 

when a President dies and is succeeded in office. 

A Congressional heir apparent, like the Speaker of ·the House, would not 

always have the Executive experience, might be of a different party, and would be 

prevented by conflict of interest from participating in the work of the Cabinet 

or the Executive Branch. 

On the other hand, the Secretary of State has frequently, especially by strong 

Presidents, been chosen for his expertise in the limited field of diplomacy, rather 

than for his over-all qualifications as a potential President. 

Ideally, immediately upon taking office, the new President should nominate one 

or more candidates for the vacant post of Vice President. The new man would then 

be elected by a joint session of Congress. This would provide a successor accept• 

able to the President and endorsed by the Representatives of the nation. It would 

give a more rapid and orderly procedure than either a new popular election or 

reconvening the Electoral College. In the event of a major disaster, the surviving 

members of Congress could then reconstitute the Executive Branch of government. 

Several good alternative plans have been laid before the present Congress. 

Almost any one of them would be better than the present law or lack of it. The 

need ia now and action should be soon. America deserves better insurance against 

future national disaster. 
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IDEAS PROPOSED 

PRESIDENTIAL SUCCESSION 

Speakers favoring the present law (Speaker of the House and President pro tern of the Senate 
next to the Vice President in line of succession): 

Professor David M. Amacker, Department of Political Science, Southwestern College, Memph: 
Suggests that the House Speaker and the Senate President be thoroughly and continuously 
briefed by the Executive Department, and that the line of succession be extended. 

Senator Paul H. Douglas of Illinois 
Would include a new provision: if the Speaker is of the opposition party, House and 
Senate members of the President's party should choose a new President. 

John W. McCormack, Speaker of the House 

Speakers favoring a return to the pre-1947 law (Secretary of State and other Cabinet members 
next to the Vice President in line of succession): 

George C. s. Benson, President, Claremont Men's College, Claremont, California 

Governor Edmund G. (Pat) Brown of California 

Professor Eugene Burdick, Department of Political Science, University of California 

James MacGregor Burns, Political Scientist and Biographer 

Erwin Canham, Editor, The Christian Science Monitor 

Professor William R. Frasca, Department of Government, Fordham University 

Professor William Gerberding, Department of Government, UCLA 

Anthony J. Howarth, Editor of the Editorial Page, N. Y. World Telegram~ Sun 

Senator Thomas H. Kuchel of California 

Lucius Wilmerding, Jr., Author of THE ELECTORAL COLLEGE 
Would include a new provision: if a President dies in the first half of his term, a 
new President and Vice President should be chosen at mid-term by popular election. 

Speakers favoring a Constitutional Amendment whereby if a vacancy in the office of Vice Presi-
dent occured, as is now the case, the President would be author_ized to c.o.nve'ne the Electoral 
College for the purpose of choosing a new Vice President' 

Or. · Oscar Handlin, Winthrop Professor of History, Harvard Univers.ity 

Reuben Maury, Editor of the Editorial Page, New York Daily News 

Richard M. Nixon 

Senator John J. Sparkman of Alabama 
(or favors popular election of a new Vice President) 
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PRESIDENTIAL SUCCESSION (Continued) 

;peakers favoring filling any vacancy in the office of Vice President by a Presidential appoint 
oent, with Congressional approval: 

Senator Birch Bayh of Indiana 

Professor Paul A. Freund, Harvard Law School 

Arthur Krock of the New York Times 
Suggests one vote for each Senate and each House member. 

Senator Thruston B. Morton of Kentucky 
Suggests one vote for each Senate and each House member. 

Senator Leverett Saltonstall of Massachusetts 

William V. Shannon, Washington Correspondent, New York Post 
Favors Presidential appointment of a new Vice President with just Senate approval. 

Professor Roger Wines, Department of History, Fordham University 

)peakers favoring the election of two Vice Presidents, an Executive Vice President (first in 
line), and a Legislative Vice President (second in line): 

Professor Ralph M. Goldman, Department of Political Science, San Francisco State College 
(or favors alternate Vice President to be named at each party's national convention) 

Senator Kenneth B. Keating of New York 

)peake r favor i ng filling any vacancy in the office of Vice President by a Congressional appoint 
aent, with Presidential approval: 

Senator Jacob K. Javits of New York 

>peaker' s susgestion if a vacancy in the Vice Presidency occurred, the President should present 
1 list of five candidates to be voted on by the House by secret ballot~ 

Ruth Montgomery, Columnist, Hearst Headline Service & King Features 

ipeaker favoring filling any vacancy in the office pf Vice President by special popularaection 

Max Lerner, Syndicated Columnist, N. Y. Post; Author; Profe~sor, Brandeis University 
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PRESIDENTIAL DISABILITY 

Speakers favoring the formation of a Disability Commission to determine when a President is 
disabled: 

James MacGregor Burns, Political Scientist and Biographer 

Senator Paul H. Douglas of Illinois 

Professor Paul A. Freund, Harvard Law School 
Favors a Constitutional Amendment specifying the conditions under which the Vice Presi-
dent would assume Presidential duties, in addition to a Disability Commission. 

Arthur Krock of the New York Times 

Max Lerner, Syndicated Columnist, N. Y. Post; Author; Professor, Brandeis University 
Suggests the Commission be comprised of members of the President's Cabinet. 

John W. McCormack, Speaker of the House 

Senator Leverett Saltonstall of Massachusetts 
Favors a Constitutional Amendment specifying the conditions under which the Vice Presi-
dent would assume Presidential duties, in addition to a Disability Commission. 

Lucius Wilmerding, Jr.,Author of THE ELECTORAL COLLEGE 

Speakers favoring the adoption of a law or Constitutional Amendment indicating the extremities 
when t he Vice President should be put in charge: 

Professor David M. Amacker, Department of Political Science, Southwestern College, Memph 

Professor William R. Frasca, Department of Government, Fordham University 

Professor Paul A. Freund, Harvard Law School 
Also favors formation of a Disability Commission. 

Reuben Maury, Editor of the Editorial Page, New York Daily News 

Richard M. Nixon 

Senator Leverett Saltonstall of Massachusetts 
Al so favors formation of a Disability Commission 

Speake r favoring the adoption of a Constitutional Amendment specifying who shall judge when a 
President is disabled: 

Senator John J. Sparkman of Alabama 

Speaker favoring the adoption of legislation whereby the President may proclaim his own dis-
ability or the House may initiate an inquiry into the state of the President's health. If 
the Senate concurs with the House as to the President's inability, the Vice President shall 
assume Presidential duties. The President may be similarly restored to his official powers: 

Professor Milton Katz, Director, International Legal Studies, Harvard, University 
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PRESIDENTIAL DISABILITY (Continued) 

Speaker's suggestion that Congress be given power to implement appropriate legislation: 

Senator Kenneth B. Keating of New York 

Speaker's suggestion the President indicate his own inability and retire from his duties with 
Congressional consent, allowing the Vice President to perform in his place. When ability is 
restored, the President would resume his duties in the same way: 

Erwin Canham, Editor, The Christian Science Monitor 

Speaker's suggestion when a Vice President takes over for an ailing President, he suggests me 
of Vice Presidential timber to the House. The House votes for a new Vice President. When 
Presidential ability is restored, the new Vice President steps back to the post of "Second" 
Vice President: 

Ruth Montgomery, Columnist, Hearst Headline Service & King Features 

Speaker's suggestion if a President is unable to state his disability, the Vice President 
with the consent of a majority of the Cabinet may nonetheless assume the duties as acting 
President for the remainder of the term of disability~ 

Senator Birch Bayh of Indiana 
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PRESIDENTIAL SUCCESSION 

Professor David M. Areacker, Southwestern College, Memphis 

"I see no reason to change the system now. What is vital is that both Speaker McCormack 
and Senator Hayden should be constantly and fully briefed on executive problems. Both 
should attend the National Security Council and both should sit _in on important Cabinet 
meetings. Thus the entire present succession would be kept informed and prepared for 
the Presidential office." 

Senator Paul H. Douglas of Illinois 

"The present provision is that the Speaker of the House shall have the first line of 
succession, and then the President of the Senate. I think this is in general correct, 
except, that if the Speaker of the House is of the opposite party of that of the Presi-
dent, then I think the successor should be chosen by the members of that party of the 
House and Senate." 

John W. McCormack, Speaker of the House of Rep~esentatives 

"The present succession law ••• changed the line of succession from the Secretary of State 
after the Vice President to the Speaker of the National House of Representatives. 
I voted for that bill, and I still favor such legislation." 

George C. s. Benson, President, Claremont Men's College, Claremont, California 

"I think the trouble comes in that we have changed our old law of succession that the 
Presidency went after the Vice President to the senior members -of the Cabinet, the 
Secretary of State or Treasury or Defense. These are men who know the executive jobs, 
who are young and vigorous, and who belong to the party of the President." 

Governor Edmund G. (Pat) Brown of California 

"The Secretary of State, of course, has been with foreign affairs, and when the Presi-
dent selects this man to literally do business with the world, it seems that he would 
be -the man that the President would most likely want to succeed him." 

Senator Thomas H. Kuchel of California 

"In my judgment, the old system is better, and I favor legislation under which, when the 
Vice President becomes President, the next successor -- if anything happened to the new 
President -- WC'uld be the Secretary of State." 

Dr. Oscar Handlin, Winthrop Professor of History, Harvard University 

"Now what would happen in the case of the death of a President when the Vice President 
succeeded if, instead of the cumbrous machinery we now depend upon -- the Speaker's 
succession to the various offices of government -- instead of that, we called upon the 
Electoral College to reassemble and choose a new Vice President who would in turn be 
available if anything should happen to the incumbent'l" 
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PRESIDENTIAL SUCCESSION (Continued) 

lie hard M. Nixon 

"I think the man best qualified to be President in the event something should happen 
to the President is a Vice President of the United States. 

"Therefore, I think the problem of Presidential succession should be handled by a 
Constitutional Amend~nt which would provide that the President of the United States 
would convene the Electoral College •••• It would, of course, have in mind and probably 
follow the recommendation of the President." 

ienator John Sparkman of Alabama 

·~o me, a basic flaw in the present system is that the line of succession could include 
p~rsons not of the same political faith. This does not make for orderly government or 
orderly succession. 

"I believe many people in the nation desire a system whereby the people would have the 
final say as to who would be the successor. Perhaps the vacancy could be filled through 
special popular election or within the framework of the electoral college which selected 
the deceased President in the last election." 

:enator Thruston B. Morton of Kentucky 

"I have a plan and I don't think that it requires a Constitutional Amendment. We are 
working on drafting the legislation now. When a situation develops where a Vice President 
succeeds to the Presidency, he within the next sixty days will nominate his successor 
and that successor must be approved by a majority of the Congress meeting in joint 
session. The House is closer to the people than the Senate and under my plan a House 
Member would have a vote .as we 11 as a Senate Member. Equal votes, one for each." 

'illiam v. Shannon, Washington Correspondent, New York Post 

"When the Vice Presidency is vacant, as it is now, I think that we need a Constitutional 
Amendment to provide for a proper succession. The President, under such an amendment, 
would submit to the Senate a man to serve as Vice President, and as President if anything 
should happen to him. And the Senate would confirm him, just as it now confirms members 
of the Supreme Court and the Cabinet." 

enator Jacob K. Javits of New York 

"I have proposed ••• Congress should meet in joint session and should immediately elect 
a Vice. President, the new Vice President, and that that person s·hould be subject to the 
consent of the incumbent in office, to wit President Johnson, as he will be his principal 
man." 
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~x Lerner, Syndicated Columnist, N. Y. Post; Author; Professor, Brandeis University 

"Now as far as I'm concerned, I'd like to ..• get a kind of new deal: if the President 
dies, the Vice President succeeds him-- within 30 days after the President's death, 
have a special election for a new Vice President -- which means that the people will 
be able to act directly." 

Senator Kenneth B. Keating of New York 

"On succession, I've proposed an amendment calling for the election of two Vice President1 
at the regular four-year Presidential elections. Each party would nominate two Vice 
Presidential candidates as part of the national ticket: one running for Executive Vice 
President, who would be first in line of succession if the President died, and the other 
running for Legislative Vice President, who would be second in line." 

*****#c#c#c#c#c#c#c#c#c#c#c#c#c#c#c#c#c#c#c#cAA'Ic"lcAAAA#cAA#tA#t#t#tAAAAAicicicicicicJcicicicicicicicicicicicicicJcic**icicicic#ticiclc**ic#tlcJcA#t*********~ 

Ruth Montgomery, Columnist, Hearst Headline Service & King Features 

"I should like to suggest that within two weeks after a vacancy occurs in the office of 
Vice President, the President would submit to the House of Representatives the names of 
five qualified members of his party, whom he considers of Presidential stature. 

·~e House would be permitted up to a week to consider the nominations, before calling 
for a vote. Balloting would then continue, just as at a political convention, until one 
nominee had a majority." 
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PRESIDENTIAL DISABILITY 

Lucius Wilmerding, Jr., Author of THE ELECTORAL COLLEGE 

·~at is wanted is not an examination of the President, but an examination of the doctor1 
in attendance on the President. A Disability Commission, composed of persons possessed 
of the highest confidence of the country, might be appointed to make such an examination 
The second difficulty is to determine the necessity for a devolution of power. This is 
a political rather than a medical question. 

"If illness produces a failure of executive authority, it is th-e people who must put i n 
motion the ~asures prescribed by the Constitution to supply it. The Senate and the 
House are their organs of speech; these remain entire though the President be silenced; 
and it is through them that the sense of the people must be discovered. In short, 
Congress alone must decide." 

Arthur Krock of the New York Times 

"I favor a Constitutional amendment which wi.ll authorize Congress to establish a Presi-
dential Inability Commission, consisting of certain Cabinet members and the Congressiona 
leaders of both major parties. Two members not of the incumbent President's party could 
summon a meeting of the Commission which, with the benefit of five members of the medica 
s ta ffs of private hospitals to be appointed by the Surgeon General, would decide by maj -
ori ty vote whether a President was disabled who had refused or was incompetent to declar 1 
i t; also, wheth~r if he declared his disability had ended, it had in fact. In the mean-
while, which would continue until the next election, the Vice President would assume and 
exercise the powers and duties of the President." 

James MacGregor Burns, Political Scientist and Biographer 

"You don't need another Vice President, you don't need to get very complicated about 
this. All you need to do is have an impartial group of people, hopefully under the 
chairmanship of the Chief Justice, with perhaps the Secretary of State on it to repre-
sent the ill President, who will appoint a committee of physicians -- an impartial 
committee -- to make a judgment about the President's condition. And then, if necessary 
to call the Vice President into the office •.. " 

**********lrlrlr*********** *'It 'lc * 'lc i< *************** 'lc 'lc 'It********************************************** 
Professor Milton Katz, Director, International Legal Studies, Harvard Law School 

"By analogy to the existing power of Congress to remove a President from his conduct 
through impeachment, the House of Representatives may initiate an inquiry whether the 
President is able· to discharge the powers and duties of his office. If the House finds 
the President unable to do so, the Senate shall examine the question ••• !£ the Senate 
makes a finding of inability concurred in by two-thirds of the Senators present, such 
findings shall have the same effect as a Presidential Proclamation (of inability)." 
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Professor William R. Frasca, Department of Government, Fordham University 

"A Constitutional amendment is desirable and should be adopted .•. It should be made ... 
clear that in cases of inability to serve the Vice President shall assume the powers 
and duties of the office, only until the disability is removed .•• Congress should be 
given authority to enact implementing legislation on the enormously important questions 
of who is to determine when an inability exists and when it comes to an end." 

* * *". * *************************************************************************************** Erwin D. Canham, Editor, The Christian Science Monitor 

"As to the question of disability of a President in office, the agreement between the 
President and his successor, which has prevailed in the last three Presidencies, is not 
adequate. It's only a stopgap. 

"One idea there would be to make sure by law that the duties but not the office go to 
the substitute President when a President is disabled. To have the President himself 
indicate when he's disabled, and have his indication confirmed by a majority of the 
Cabinet. Then when he becomes able again, also to have him indicate his ability, and 
again have it confirmed by a majority of the Cabinet." 

**********************************II\ II\ lc "********************* ** lc * ****************************** 
Senator Birch Bayh of Indiana 

"In the event the President, because of ~ickness of other disability, is unable to per-
form his duties, the Vice President may assume the duties as acting President. First~ 
the President may state his disability, and second, if he is unable to do so, the Vice 
President with the consent of a majority of the Cabinet may nonetheless assume the dutiE 
as acting Vice President for the remainder of the term of disability. 

"The important fact is that we must at all times have a healthy President and Vice Presj 
dent during this perilous time." 
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David M. Amacker 

Professor of Political Science, Southwestern College, Memphis. Rhodes Scholar from Louisiana to Oxford University, where he earned B.A. and M.A. Oxon degrees. Following World War I he was a member of the Translation Bureau of the United States Peace Delegation at Paris, and served for a time as oral French interpreter with the Peace Conference Committee on the League of Nations, of which President Woodrow Wilson was Chairman. 

Senator Birch Bayh of Indiana (D.) 

Elected to four terms in the Indiana House of Representatives, one term of which he served as Speaker, and two terms of which he served as Minority Leader. A Senator-since 1962, Mr. Bayh is Chairman of the Senate Judiciary Subcommittee on Constitu-tional Amendments, which now is studying the problems of Presidential succession and disability.· 

George C. s. Benson 

President, Claremont Men's College, Claremont, California. Has taught at Harvard, University of Chicago, University of Michigan and Northwestern University. Served as Researc~ Director of the U. s. Commission on Intergovernmental Relations. Author: FINANCIAL CONTROL AND INTEGRATION, CIVIL SERVICE IN MASSACHUSETTS, THE STATE ADMINIS-TRATIVE BOARD IN MICHIGAN, THE NEW CENTRALIZATION. 

Governor Edrr:und G. (Pat) Brown of California (D.) 

Admitted to the California Bar in 1927. Twice elected District Attorney for the City and County of San Francisco, in 1943 and 1947. Served as Attorney General of California 1951-1958 and as a Delegate from California to the Democratic National Convention in 1940, 1944, 1948. Has been Governor of California since 1959. 
Eugene Burdick 

Professor of Political Science, University of California. Author: THE NINTH WAVE, THE UGLY AMERICAN with W. J. Lederer, THE BLUE OF CAPRICORN, FAIL SAFE with Harvey Wheeler. 

James MacGregor Burns 

Political Scientist and Biographer. Professor of Political Science at Willia~s College since 1953. Served with the Hoover Commission in 1948. Was a member of the Massachusetts Delegation to the Democratic Convention in 1952 and 1956, and ran for Congress on the Massachusetts Democratic Ticket in 1958. Author: CONGRESS ON . TRIAL, GOVERNMEN~ BY THE PEOPLE with Jack W. Peltason, ROOSEVELT: THE LION AND THE FOX, JOHN KENNEDY: A POLITICAL PROFILE. 
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ErwinD. Canham 

Editor of The Christian Science Monitor since 1945. Former Chairman of the U. s. Dele 
gat ion to the U. N. Conference on Freedom of Information (1948), and u·. S. Alternate 
Delegate to the United Nations General Assembly (1949.). Was a member of the U. S. 
Commission_for Information, U. s. National Commission . for UNESCO (1948-1951). ' Authur : 
AWAKENING: THE WORLD AT MID CENTURY with others, NEW .FRONTIERS FOR FREEDOM, COMMIT-
MENT TO FREEDOM. 

Senator Paul H. Douglas of Illinois (D.) 

'Member of the Economics Department, University of Chicago, 1920-1948. President, 
American Economic Association, 1947. Drafted first Illinois Old Age Pension Act and 
helped draft Illinois' unemployment insurance law. Adviser to Governor Roosevelt on 
New York's social security problems, and helped revise the Federal Social Security· 
Act in 1939. Awarded the Bronze. Star for heroism as a Marine during World War II. 
Author: THE THEORY OF WAGES, REAL WAGES IN THE UNITED STATES, and SOCIAL SECURITY 
IN THE UNITED STATES. Senator since 1948. 

William R. Frasca 

Professor of Government, Fordham University. Former Chairman of the Department of 
Political Philosophy at Fordham. During World War II was Personal Consultant to the 
Director of Price Stabilization. 

Paul A. Ilreund 

Professor of Law at 'Harvard since 1940. Admitted to the bars of D. C. in 1935 and · 
Massachusetts in 1947. Law clerk to Mr. Justice· Brandeis 1932·-1933, Special Assis-
tant to the Attorney General 1935-1939 and 1942-1946. Author: ON UNDERSTANDING 
THE SUPREME COURT. 

William ~· · Gerberding 

Professor of Political Science, UCLA. Member of Select Sub ·committee on Education 
for U. S. House of Representatives (1961) and Consultant to the Defense Department· · 
(1961). Author: "American Foreign Policy: The First Year of the Kennedy Adminis-
tration" in the American Government Annual. 

Ralph M. Goldman 

Professor of Political Science and Associate of Institute for Research on Internation~ 
Behavi or, San Francisco State College. Has taught at the Universities of Chicago and 
California and at Michigan State University. In 1952 served as consultant for the 
Democratic National Committee. Dr. Goldman was one of the founding members of the 
American Liberal Association (American branch of the Liberal International). Author: 
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1 "SEC. 5. Whenever the President transmits to t he Congress his written 

2 declaration that no inability exists, he shall resume the powers and duties 

3 of his office unless the Vice President, with the written concurrence of a 

4 majority of the heads of the executive departments or such other body as 

5 Congress may by law provide, transmits within t wo days to the Congress his 

6 written declaration that t he President i s unable to discharge the powers and 

7 duties of his office. Thereupon Congress shall immediately decide the issue. 

8 If the Congress determines by two-thirds vote of both Houses that the 

9 President is unable to discharge the powers and duties of the office, the 

10 Vice President shall continue to discharge the same as Acting President ; 

11 otherwise the President shall resume the powers and duties of his office. " 



Testimony 

Total \Vi tnesses 
Exhibits 

I. CONSTITUTIONAL AMENDMENT 

Analysis of Testimony 

(1) Replace Vice President 

Total 

(a) President nominate and confirmed by majority 
of Congress sitting in joint session*l 

(b) Permit Members of Congress to serve as Vice 
President 

(c) Elect two Vice Presidents 

(d) Electoral College called 

(2) Disability Provision*2 

(a ) Powers and duties devolve 

(b) President could declare inability in 1n'i ting 

(c) Disability established by Vice President end 
Cabinet 

(d) President resume powers by written declaration 
(1) Vice President and majority of Cabinet and 

Congress could deny 
(a ) other body (commission) 

(1) prefers commission 

(3) Succession Law 

(a) Vice President fills unexpired term 

(b) Clarify Tyler precedent 

(c) Place such responsibility on Congress 

(d) Pre 1947 line 

(e) Where line of succession reaches Cabinet level 
Congress to provide for new election 

*1 Mr. Hamilton prefers confirmation by Senate only 

14 
...1 17 

*2 Gov. Rockefeller stated that the permanent solution should be 
by constitutional amendment 

(11) 

(1) 

(1) 

(1) 

(10) , 

(10) 

(9) 

(8) 

(9) 

~~~ 

(2) 

(2) 

(1) 

(3) 

(1) 



II. STATUTE OR INFORMAL AGREEMENT 

III. 

(1) Replace Vice President 

(a) Create office of Acting President (3) 
(1) President would nominate with consent of 

Senate (2) 

(b) Give President right to make informal agreement (1) 

(c) For 1965 National Conventions to select two 
additional people for President and Vice Pre!ident . (1) 

(2) Disability Provision 

(a) Commencement and tertninatton to be by law 

(b) Informal Agreement 

(c) President could declare own disability 

(d) Vice President on own or with Cabinet to make 
determination 

(e) PO"\'Ters and duties devolve 

(f) President could resume powers 

(g) Any defacto inability 

(3) Succession 

(1) 

(1) 

(1) 

(1) 

(1) 
(1) 

(1) 

(a ) Congress to determine (1) 

(b) Where vacancy in Presidency and Vice Presidency 
Congress to elect new ones (1) 

(c) Pre 1947 Law {4) 

(d) When succession reached Cabinet. level, Congress to 
provide for new election (1) 

OPPOSED 

(a) Disability machinery in Constitution (2) 

(b) Judiciary omitted from any disability proceeding (1) 

(c) Commission on dis.abili ty (5) 

(d) Opposed to Electoral plan (j) 

(e) SUccession line in amendment (1) 

(f) Two Vice Presidents (4) 

(g) Dislikes 1947 law (2) 

(h) Cabinet on disability (1) 

(i) Dislikes President nominating Vice President (1) 



MEMORANDUM ON BILLS RELATnm TO PRESIDENTIAL 
INABILITY AND PRESIDENTIAL SUCCESSION 

FIRST SESSION, 88th CONGRESS 

The numerous bills introduced during 1963 on Presidential inability and 
Presidential succession represent many divergent views on solutions to 
problems raised in both areas. Many of the bills relate primarily to the 
question of inability, specifying in addition that Congress may provide by 
law for succession. others are directed to inability only; still others to 
succession only. Some relate equally to inability and to succession by 
determining the line of succession. 

A Constitutional amendment is the necessary solution for the inability 
problem, according to some Congressional sponsors. Among others it is be-
lieved that an Act of Congress will do. 

The following categories should be helpful in reviewing the various pro-
posals: I. Inability and Succession - Constitutional amendments, 
II. Inability Only - Legislation, III. Succession Only - (a) Constitu-
tional Amendment, (b) Legislation. 



I. INABILITY AND SUCCESSION- CONSTITUTIONAL AMENDMENTS 

S. J. Res. 28, Sen. Kefauver (D-Tenn.), Jru1uary 9, 1963: 

1. In case of the President~s removal, death or resignation, the Vice 
President succeeds to the office for remainder of term. 

2. In case of the President's inability, the powers and duties devolve 
until inability has terminated. 

3. The President m~ declare his inability in v~iting; if he does not, the 
Vice President discharges the powers and duties vrith v~itten approval of a 
majority of heads of executive departments. 

4. The President may declare in writing termination of inability; or, 
Congress may consider issue if Vice President so decides with written 
approval of a majority of heads of executive departments. 

5. If 2/3 members present in each House determine the inability has not 
terminated, the Vice P resident continues as Acting President until the 
earliest of these events: (a) Acting President proclaims inability has 
ended, (b) Congress determines inability ended by a majority of members 
present in each House, (c) President's term ends. 

6. Congress m~ by lavr declare the line of succession in case of removal, 
death, resignation, or inability, both of the President and Vice President. 

S. J. Res. 35, Sens. Kefauver (D-Tenn.) and Keating (R-N. Y. ), February 5, 1963: 
1. In case of the President's removal, death or resignation, the Vice 

President succeeds to the office. 

2. In case of the President's inability, the pmvers and duties devolve 
until inability has terminated. 

3. Congress may by law determine the method for commencement ru1d ter-
mination of inability. 

4. Congress may by law declare the line of succession in case of removal, 
death, resignation, or inability, both of the President and Vice President. 

S. J. Res. 84, Sens. Hruska (R-Neb.) and McClellanl (D-Ark.), May 28, 1963: 
1. In case of the President's death, resignation, or removal, the Vice 

President becomes President for the remainder of the term. 

2. In case of the President's inability, the powers and duties devolve 
until the inability has terminated. 

3. Congress has power to determifie·pro~edure for inabiiity; proeedure must 
be "compatible with the maintenance of the three distinct departments of 
government, the legislative, the executive, and the judicial ru1d the pres-
ervation of the checks and balances between the coordinate brru1ches." 

4. Congress may by lavr declare the line of succession in case of removal, 
death, resignation, or inability, both of the President and Vice President. 

5. Article II, section 1, paragraph 6 is repealed. 

*See also H. J. Res. 868 on page 8 



1. In case of the President's removal, death or resignation, the Vice 
President becomes President for remainder of the term. The new President 
nominates a Vice President '\'rho must be confirmed by a majority of members 
present and voting of both Houses of Congress. 

2. In case of the Vice President~s removal, death or resignation, the 
President nominates a new Vice President who must be confirmed by Congress. 

3. In case of the President's inability, the powers and duties devolve to 
the Vice ·President until inability has terminated. · 

4. The President may declare his inability in writing; if he does not, the 
Vice President discharges the pow·ers and duties with written approval of a 
majority of heads of executive departments. 

5. The President may declare in writing termination of inability; or 
Congress may consider issue if Vice President so decides with written approval 
of a majority of heads of executive departments. 

6. If 2/3 members present in each House determine the inability has not 
terminated, the Vice President continues as Acting President until the earliest 
of these events: (a) Acting President proclaims inability has ended, 
(b) Congress determines inability has ended by a majority of members present 
in each House, (c) President's term ends. 

7. In case there is neither a President nor a Vice President, the officer 
from the following list shall succeed (to Presidency in case of death, 
resignation, or removal of both President and Vice President; to powers and 
duties in case of inability of both President and Vice President): Secretary 
of State, Secretary of Treasury, Secretary of Defense, Attorney General, 
Postmaster General, Secretary of Interior, Secretary of Agriculture, Secretary 
of Commerce, Secretary of Labor, Secretary of Health, Education and Welfare, 
and such other heads of Executive Departments as may be established hereafter 
and in order of their establishment. 

S. J. Res. 140, Sen. Keating (R-N. Y.), December 19, 19§3: 

1. The office of Vice President is abolished, end offices of Executive 
Vice President and Legislative Vice President are established. 

2. If the President-Elect dies, the Executive Vice President-Elect 
becomes President. If both have died, the Legislative Vice President-Elect 
becomes President. The joint resolution contains additional provisions 
relating to who acts as President if President has not been chosen before 
beginning of term or if President-Elect has not qualified. 

3. In case of the President's removal, death or resignation, the office 
devolves upon the Executive Vice President. 

4. In case of the Executive Vice President's removal, death or resignation, 
or when he becomes President, the office of Executive Vice President devolves 
upon the Legislative Vice President. 

5 •. In :case of the President's inability, the powers and duties of the 
President devolve upon the Executive Vice President until inability has 
terminated. 

6. In case of inability of both the President and Executive Vice President, 
the poiters and duties of the President devolve upon the Legislative Vice 
President until inability of the President or Executive Vice President has 
terminated. 



7. Congress may by law· determine the method for commencement and 
termination of inability. 

8. Congress may by law provide for the line of succession in case of 
removal, death, resignation, or inability of the President, the Executive 
Vice President, and the Legislative Vice President. 

9. The Legislative Vice President shall be the President of the Senate. 

H. J. Res. 28, Rep. Curtin (R-Pa.), January 9, 1963: 

1. In case of the President's removal, death or resignation, the Vice 
President becomes President for remainder of term. 

2. In case of the President's inability, the pm~ers and duties devolve 
on the "individual next in line of succession" until inability has terminated. 

3. The President may declare his inability in writing; if he does not, 
any tvro members of a Commission may initiate action. The "Presidential 
Inability Commission" vTOuld be composed of these members: Chairman--the 
Chief Justice, voting only in case of a tie; the Senior Associate Justice 
of the Supreme Court; the Secretaries of State and of Treasury; the Speaker; 
the House Minority Leader; the Majority and Minority Leaders of the Senate. 

4. The Commission is empowered to consider inability and must seek 
competent medical advice. Five members must concur in reaching a determination. 

5. The President may declare in "t-Tri ting termination of inability if he 
declares his ovm inability, otherwise the Commission must make the deter-
mination. 

H. J. Res. 77, Rep. Bennett (D-Fla.), January 9, 1963: 

Same ~s S. J. Res. 35. 

H. J. Res. 210, Rep. Robison (R-N. Y.), January 29, 1963: 

Same as S. J. Res. 35. 

H. J. Res. 272, Rep. Lindsay (R-N. Y.), February 21, 1963: 

Same as s. J. Res. 28. 

H. J. Res. 580, Rep. Halpern (R-N. Y.), July 29, 1963: 

Same as s. J. Res. 35. 

H. J. Res. 818, Rep. Ayres (R-Ohio), December 2, 1963: 

1. If there is no Vice President, the President submits names to the 
Senate for a choice by the Senate. 

2. The individual selected to serve as Vice President shall serve the 
remainder of the Presidential term. The powers and duties of the office of 
President devolve on the Vice President in case of the removal, death, 
resignation or inability of the President. 



II. INABILITY ONLY - LEGISLATION 

H. R. 707, Rep. Multer (D-N. Y.), January 9, 1963: 

1. The House of Representatives requests the Senate to trute appropriate 
action to determine '\'Thether the President is unable to discharge the powers 
and duties of his office. 

2. The Chief Justice convenes the Senate and presides for a special 
session. Senate by 2/3 vote of those present m~ determine the President is 
unable to discharge the powers and duties of his office and m~ direct the 
Vice President to act as President until inability is terminated, or until 
the end of the term. 

3. The Senate action m~ be revoked, restoring the President to as" 
sumption of powers if House requests a special session. 

4. The same procedure applies to determining the inability of the Vice 
President or any other individual acting as President. 

H. R. 1164, Rep. Hyman (R-N. H.), January 9, 1963: 

1. The President may announce his inability and the ;power and duties 
devolve upon the Vice President as Acting President, 

2. If the President does not announce, the Vice President or person next 
in line of succession or two members of a Commission on Presidential inability 
may initiate action, 

3. A Commission is established composed of the Chief Justice, as chairman, 
who votes only in case of tie; Majority and Minority Leaders of the House 
and Senate; and the Surgeon General. 

4. If four members of the Commission determine the President is unable to 
discharge the powers and duties of his office, the House votes on a resolu-
tion to request the Senate to mrute a final determination. 

5. The Chief Justice presides over the Senate throughout the Senate's 
deliberation of this question. Notice and opportunity to be heard is given 
to the President. 

6. If the Senate determines by two-thirds of its members present and 
voting that the President or person acting as President is unable to dis-
charge the powers and duties of his office, it directs the Vice President or 
person next in line of succession to act as President during the period of 
inability or the remainder of the term. 

7. Any determination made by the Senate may be revoked, and inabi1i ty 
terminated in the same manner as the original determination. By a vote of 
bm-thirds of the Senate present and voting, the President may be restored to 
the powers and dut.ies of his office. 

H. R. 9531, Rep. Rhodes (R-Ariz.), December 19, 1963: 

Same as H. R. 1164. 

H. R. 9534, Rep. Derwinski (R-Ill.), December 19, 1963: 

Same as H. R. 1164. 



III. SUCCESSION ONLY 

(a) Constitutional Amendment 

s. J. Res. 138, Sen. Javits (R-N. Y.), December 12, 1963: 

1. r1hen the office of Vice President is vacant because of his death, 
removal or resignation, or because he assumes the po'\lrers and duties of the 
Presidency, the "person discharging the powers and duties of President" 
convenes the Senate and House in joint session to elect a person to act as 
Vice President. 

2. Such person is selected by majority vote of members of House and Senate 
present and voting. Selection sh2~l be from heads of executive departments 
or members of Congress. 

3. The person chosen serves the remainder of the term and has the same 
status, powers and duties as an elected Vice President. 

H. J. Res. 858, Rep. G~y (D-Va.), December 10, 1963: 

In case of the vacancy of the office of the Vice President, by death, 
resignation, removal, failure to qualify, or succession to the office of 
President, the Senate ~d House, by majority vote, in joint session, selects 
a new· Vice President. 

(b) Legislation 

H. R. 9305, Rep. Ayres (R-Ohio), December 2, 1963: 

1. If there is no Vice President, the President submits names to the 
House of Representatives for selection of individual to act as Vice President . 

2. Each state shall have one vote in the House. 

3. The po"rers and duties of the office of President do not devolve on any 
individu~ chosen under this legislation. 

**************************************** 

*H. J. Res. 868, Rep. Auchincloss (R-N. J.), December 13, 1963: 

1. Establishes offices of First Vice President and Second Vice President. 

2. The First Vice President 't'l'ould perform duties assigned by the 
President. 

3. The Second Vice President "t·rould be President of the Senate. He would 
act as First Vice President if the First Vice President assumes powers and 
duties of Presidency or in the case of his removal, death, resignation, or 
inability; Second Vice President acts as President in case of removal, death, 
resignation, or inability of both the President and First Vice President. 



S. J. Res. 147, Senator Ervin (D-N. C.), Januar,y 29 2.1964 

1. Within 10 days after the day on which the office of the Vice 
President becomes vacant, the person discharging the po"t-rers and duties shall 
convene the Senate and House of Representatives in joint session to elect a 
successor to the office of Vice President. 

2. Within 10 days of the day on which the office of the President and 
Vice President both become vacant, the person discharging the powers and 
duties of the President shall convene the Senate and the House of Representa-
tives in joint session to elect a President and Vice President. 

3. A quorum of each House is necessary for any selection and in case of 
vacancies in both offices, President and Vice President shall be chosen by a 
majority vote of the Members of both Houses. 

4. Any person chosen shall serve until the end of the term for which 
the successor was elected. 

5. The Congress may by law provide for the designation of a person who 
shall discharge the powers and duties of President at any time there is no 
President or Vice President. 

S. J. Res. 148, Senator Church (D-Idaho), January 22, 1964 

1. Whenever there shall be a vacancy in the office of Vice President, 
the President, by and with the advice and consent of the Senate, shall 
nominate not more than five nor fewer than two persons for the office. The 
House of Representatives shall immediately, by ballot, choose one of these 
persons to be Vice President. A quorum for this purpose shall consist of 
two-thirds of the whole number of Representatives, and a majority of the 
1·rhole number shall be necessary to a choice. 

s. J. Res. 149, Senator Young (D-Ohio) 2 January 22 2 1964 

1. Within 60 days after the day when a vacancy occurs in the office of 
the Vice President and at a time no later than 120 days before the expiration 
of the term for which the Vice President was elected, the person discharging 
the powers and duties of the President shall nominate, and by and with the 
consent of the Senate, a person to be appointed Vice President. 

2. The Senate must act upon such nomination within 30 days after 
receipt of the nomination. 

3. If the Senate does not act within said time and more than 90 days of 
the term for which the Vice President was elected remain, another name shall 
be transmitted to the Senate within 30 days after the vote was taken on 
the first name. 

4. A Vice President selected under this article shall serve out the 
unexpired term of his successor. Nothing contained in this article shall 
prevent the Congress from providing by law for the designation of an officer 
who shall act as President at any time at which vacancies exist in the 
office of both President and Vice President. 



S. J. Res. 155, Senator R.:·ndolph (D-W. Va.), February 8, 1964 

1. The President may delegate in ~~iting such of his powers and duties 
as he deems appropriate to the Vice President. 

2. In case of the removal, death or resignation, the Vice President 
shall become President and shall serve out the unexpired term. 

3. In case of inability, powers and duties of the office shall be dis-
charged by the Vice President until the end of the Presidential term or 
until such time as the President's inability is removed. 

4. Creates a permanent commission on Prevention of Lapse of Executive 
Power. Its membership shall consist of members of the Judiciary Committees 
of the Senate and the House of Representatives. Congress by law shall 
prescribe rules for determining inability and the Commission shall determine 
all questions concerning inability. Each such determination shall require the 
concurrence of two-thirds of the members of the Commission present and voting. 

term 
5. lfuenever at e. time more than 6 months before the end of a Presidential 

(a ) 
(b) 

(c) 
(6) 

the Vice President becomes President 
the Vice President undertakes to discharge the powers and 
duties because of inability, and probable duration of which 
has been determined by the Commission to exceed 6 months 
there is no Vice President 
the Vice President has suffered an inability the probable 
duration of which has been determined by the Commission to 
exceed 6 months 

a second Vice President shall be elected by the Congress from not fewer than 
three persons who are qualified to serve as President and who are recommended 
for election as Second Vice President by the Nationa~ Committee of the politi-
cal party of which the President is a member, 

6. Whenever there is no Vice President, the Second Vice President has 
been elected, the Second Vice President shall become Vice President. 

Whenever the Vice President is discharging the pow·ers and duties of the 
President or the Vice President has suffered an inability and a Second Vice 
President has been elected, the Second Vice President shall discharge the 
duties of the Vice President 

(a) 

(b) 

until the end of the term for which the Vice President w·as 
elected 
the early resumption by the Vice President of the discharge 
of the po~rers and duties of his office. 

7. The Congress may by law declare what persons shall discharge the 
powers and duties of the President and said person's selection in any case 
where there is no persons who are qualified as President, Vice President or 
Second Vice President. 

Neither the Vice President nor a Second Vice President shall preside 
over the Senate. The President of the Senate shall be chosen by members of the 
Senate. 

8. Congress shall have power to carry this article into effect by ap-
propriate legislation. 



. 
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S. J. Res. 157, Senator Ervin (D-N. C.), Februar~ 10, 1964 

1. vJhenever the How e of Representatives, by proceedings taken as in 
the case of an impeachment, declares its belief that the President has suf-
fered an inability, the Senate shall determine whether such inability exists. 
During such Senate proceedings, members shall be on oath or affirmation and 
the Chief Justice shall preside. No determination of inability may be made 
without a concurrence of two-thirds of the Senate present. 

2. Whenever a President makes a written declaration that his inability 
has been removed, the Senate shall so determine. Such removal determination 
shall be made in the same manner as provided above except th~t a majority of 
the Members of the Senate voting is sufficient to determine said disability 
has been removed. Upon such determination, the President shall resume the 
discharge of his powers and duties. 



WALTER CRAIG 

President, American Bar Association - Feb. 24, 1964 - Vol. 2 pages 162-172 

I. Constitutional Amendment 

A. To Replace Vice President 

(1) President shall nominate a person who shall be Vice 
President if approved by a majority of the Congress sitting 
in Joint Session (page 169) 

B. Disability Provision 

(1) In event of disability powers and duties but not office 
would devolve (page 168) 
(2) President could declare disability in writing (page 168) 
(3) Disability could be established by Vice Presicent i'Iith 
concurrence of majority of Cabinet OR 

(a) other body as Congress by la'\<r may provide (page 168) 
(4) President to resume powers and duties by his written 
declaration (page 168) 

(a) If Vice President and a majority of Cabinet OR 
(1) other body as Congress by la.i·T provides --

does not concur such disability shall be determined 
by a two-thirds vote of Members of each House 

C. Succession 

(1) When vacancy occurs in Presidency person ascending to 
Presidency shall fill unexpired term (page 169) 

II. Statute or Informal Agreement 

(1) Mr. Craig believes an informal agr eement is a pertial 
solution but not acceptable permanent solution 

* The recommendations of Mr. Craig and Mr. Powell were result of a B r 
Consensus which consensus was unanimously endorsed by House of Delegat es of the 
American Bar Association. 



LEVliS F. POHELL, JR. 

Pres.-Elect, American Bar Association - Feb. 24, 1964 ·· Vol. 2, :-9 C1( ' es 172-JJ\2 

I. Constitutional Amendment 

A. To Replace Vice President 

(1) President shall nominate a person ,,rho shall be Vice President 
if approved by a majority of the Congress sitting in Joint Session 
(2) President could declare disability in writing 
(3) Disability could be established by Vice President 1·ri th 
concurrence of majority of Cabinet OR 

(a) other body as Congress by la"' may provide 
(4) President to resume powers and duties by hi s "'ritten 
declaration 

B. Succession 

(a) if Vice President and a maj ority of Cabinet, OR 
(1) other body as Congress by l aw provides 

does not concur such disability shall be determi ned by a 
two-thirds vote of Members of each House 

(1) When vacancy occurs in Presidency person ascendi ng to 
Presidency shall fill unexpired term 
(2) Clarify Tyler precedent (page l73 ,para. 5,6 ; page 174) 

II. Statute or Informal Agreement 

(1) Mr. Powell believes an informal agreement is a partiaJ. 
solution but not acceptable permanent solution . 

III. Opposition 

(1) System where Vice President would be replaced by Electoral 
College decision (page 179) 
(2) Special election to fill a Vice Presidential vacru1cy (page 179) 



MARTIN TAYIJJR 

Chairman, Committee on Constitutional Law, N.Y. Bar Assn . , Feb . 2~~ 1964 
Vol.3, pages 202-210 

I. Constitutional Amendment 

A. To Replace Vice President 

(1) Reserved comment on this until further study 

B. Disability Provision 

(1) That only powers and duties but not office woul d 
devolve (pages 202,3,4) 
(2) Commencement and termination of inability t o be by 
law (pages 202,3,4) 

C. Succession 

(1) Make constitutional Tyler precedent (pages 202,3 , 4) 
(2) Congress by law to determine vrho 'trill act as Presi dent 
when vacancy occurs in Presidency and Vice Presi dency 
(pages 202,3,4) 

II. Statute or Informal Agreement 

A. Disability 

(1) Would by amendment provide t hat t he commencement and 
termination of any inability be determined by such met hod as 
Congress by law provides (pages 202,3 ~ 4 ) 

B. Succession 

III. Opposition 

(1) Would by amendment place re sponsibility for succession 
on Congress to pass legislation (pages 202 , 3,4) 

(1) Disability machinery of Bar Consensus plac€s 
responsibility on Vice President not contemplat ed in 
Constitution {page 204) 
(2) Feels broad, simple language is best wit ho't;t sp ec::.. ::.·c C t 



JAMES MacGREGOR BURNS 

Political Scientist, Williams College, Feb. 25, 196!.1. - Vol. l+, pages 214- 243 

I. Constitutional Amendment 

A. Disability Provision 

(l) Commission (page 216) 
(a) Composition 

l) Chief Justice 
2) Secretary of State 
3) Secretary of Treasury 
4) Speaker 
5) Pres. Pro Tern 

(b) Commission could even declare a Vice Pr esident full 
President (page 226-228) 

{c) Would omit Congress as a bod¥ f rom any part in 
deciding inability (pages 217-225) 

B. Succession 

(l) Prefers pre-1947 line (page 219) 

II. Statute or Informal Agreement 

A. Disability 

(1) Mr. Burns believes all three could be utilized (pace 217 ) 

1 
a) amendment 
b) statute 
c) informal agreement 

B. Mechanics for Disability 

(1) 

(2) 

III. Opposition 

Determination 
(a) Same as in the amendment 

Termination 
(a) Same as in the amendment 

(1) Disability machinery of Bar Consensus places responsibility 
on Vice President not contemplated i n Constituti on . 
(2) Feels broad, simple language is best wit hout specifics 



PAUL A. FREUND 

Professor of Law, Harvard University, Feb. 25, 1964 -Vol. l1, pages 244-258 

I. Constitutional Amendment 

A. To Replace Vice President 

(1) President shall nominate a person who shall be Vice 
President if approved by a majority of the Congress sitting 
in Joint Session 

B. Disability Provision 

(1) In event of disability powers and duties but not office 
would devolve (page 244) 
(2) President could declare disability in writing (page 245) 
(3) Disability could be esta.blished bJr Vice President ;d.th 
concurrence of majority ·of Cabinet OR (page 21~7) 

(a) other body as Congress EL_law may provide (page 248: 
(4) President to resume powers and duties by his written 
declaration (pages 248,249,256) 

(a) If Vice President and a majority of Cabinet OR 
(1) other body as Congress by law provides does 

not concur such disability shall be determined by a 
two-thirds vote of Members of each House 

III. Opposition 

(1) Feels that Judiciary should be omitted from any disability 
proceeding (page 257) 



HERBERT BROWNELL 

President, New York City Bar Assn., Former Attorney Gener al of t.Tnit f'C -~~- ... · ·· 
February 25, 1964 - Vol. 4, 259-277 

I. Constitutional Amendment 

A. To Replace Vice President 

(1) President shall nominate a person who shall be Vice 
President if approved by a majority of the Congress sitting 
in Joint Session (page 265) 

B. Disability Provision (pages 260-264) 

(1) In event of disability powers and duties but not office 
would devolve 
(2) President could declare disability in \-triting 
(3) Disability could be established by Vice President T.dtli 
concurrence of majority of Cabinet OR 

(a) other body as Congress by law may provide 
(4) President to resume powers and duties by his written 
declaration 

(a) if Vice President and a maj ority of C::.:O: ~J e: r·~ 

(1) other body as Congr ess by la''' ;_Y ::;·n .c ~ ~ c:. :.:;; 
not concur such disability shall be deten .. ir.ec b.. :-. 
two-thirds vote of Members of each House 

C. Succession 

III. Opposition 

(1) Prefers pre 1947 line (page 267) 

(1) Feels that a commission should not determine dis ability 
(page 263) 
(2) Opposed to Electoral College plan (page 266) 



FRANCIS BIDDLE 

Former Attorney General, Feb. 25, 1964 -Vol. 4, pages 278-289 

I. Constitutional Amendment 

A. To Replace Vice President (page 278) 

(1) President shall nominate a person who shall be Vice 
President if approved by a majority of the Congress sitting 
in Joint Session 

B. Disability Provision 

(1) Three men to decide. If temporary, they so declare. 
If permanent, Congress decides. (page 282) 

II. Statute or Informal Agreement 

A. Mr. Biddle has no preference as to amendment or statute for disability 
(pages 280-282) 

B. Succession 

(1) Where double vacancy occurs (President and Vice 
President) Congress to elect. (pages 279··285) 



JOHN D. FEERICK 

N~:.·lork Attorney, Author, Feb. 28, 1964 - Vol. 5, pages 292·-311 

I. Constitutional Amendment 

A. To Replace Vice President 

(1) President shall nominate a person who shall be Vice 
President if approved by a majority of the Congress sitting 
in Joint Session (pages 297-298) 

B. Disability Provision (pages 295-297) 

(1) In event of disability powers and duties but not office 
\'TOUld devolve (page 295) 
(2) President could declare disability in writing (page 296) 
(3) Disability could be established by Vice Presi dent vrith 
concurrence of a majority of Cabinet OR (page 296) 

(a) other body as Congress by law may provide (page 297) 
(4) President to resume powers and duties by his written 
declaration (page 297) 

(a) if Vice President and a majority of Cabinet , OR 
(1) other body as Congres s by lavr provides 

C. Succession 

does not concur such disability shall be deter;.~b ed by a 
two-thirds vote of Members of each House 

• 

(1) Only change would be, Officer to person - - if at all (page 306 ) 

III. Opposition 

(1) Dislikes any commission method (page 308) 
(2) Would not favor amendment to change line of succession (page 305 ) 



RUTH C. SILVA 

Political Scientist, Pennsylvania State University, Feb. 28, 1964 
Vol. 5, pages 313-324 

I. Constitutional Amendment 

A. To Replace Vice President 

(1) President shall nominate a person who shall be Vice 
President if a~proved b~ a majority of the Congress sitting in 
Joint Session (page 318) 

B. Disability Provision (pages 313-314) 

(1) In event of disability powers and duties but not office •,ro1 1t 
devolve (page 313) 
(2) President could declare disability in writing (page 313) 
{3) Disability could be established by Vice President with 
concurrence of majority of Cabinet 
(4) President to resume powers and duties by his written 
declaration (page 314) 

(a) if Vice President and a majority· et Cabinet does 
not concur, such disability shall be .detenained by 
a two-thirds vote of Members of each House 

III. Opposition 

1
1) Dislikes any commission method as suggested by lvlr. 
See B. (3) (a)) {pages 314,315,321) 
2) Dislikes Electoral College {page 320) 
3) Would not favor two Vice Presidents (page 323) 

Craig 



RICHARD NEUSTADT 

Professor, Columbia University, Feb . 28, 196t~ - Vol. 5, pages 326--3) 3 

I. Constitutiona~ P~en&Qent 

A. To Replace Vice President 

(1) Amendment to permit Members of Congress to serve as Vice 
President 

II. Statute or J.nformal _A~reement 

A. Replace Vice President 

(1) Create office of Act i ng President (pages 327-330) 
(2) Give President right to make informal agreement (page 327) 

B. Procedure for Replacing Vice President 

(1) President >·rould nominate with consent of Senate (pages 327-331) 

c. Disability 

(1) Informal agreement (pages 333, 338,339,340,314,342,343) 

D. Succession 

(1) Pre-1947 law 

III. Opposi ti.EE_ 

(1) Against any constitutional amendment except to allow 
Members of Congress to be a Vice President (page 351) 
(2) Dislikes two Vice Presidents (page 351) 
(3) Dislikes 1947 Succession Law (page 330) 
(4) Dislikes Cabinet for commission in cases of disability (page 331) 



/ 

SIDNEY HYMAN 

Author, February 28, 1964 -· Vol. 5, :pages 356-376 

I. Constitutional Amendment 

(1) Election of tvro Vice Presidents (pages 259-363) 

A. Replace Vice President 

( l ) Stat ute for 1965 o~.:.lY 

B. Procedure for Replacing Vice President 

(l) Nat i onal Conventions select two men in addition to candidates 
for President and Vice President . They are to succeed and then 
to Cabinet 

C. Succes s ion 

( l ) Cabinet (:page 365) 

III. ~sition 

(1) Dislikes President nominating person to be confirmed by 
Congres s (page 263-4) 
(2) Dislikes 19~-7 law (page 365 ) 



LETTER FROM GOV. NELSON ROCKEFELLER 

Governor of New York, February 28, 1964 - Vol. 5, page 375 

I. Constitutional Amendment --· ----
A. Disabil ity Provision 

(1) Permanent solution should be by constitutional amendment 

A. Replace Vi ce President 

(1) Create of fice of First Secretary of Government 

B. Disabi lit y 

(1) Informed ag,reer.1ent set out. Ar1y dispute on begi nning or 
termination of i nability be determined by Chief Justice 

c. Successio11 

(1) Cabinet Pre-19!+7 

D. Procedure for Replacing Vice President 

(1) Appointed by President. Confirmed by Senate . 



LAURENS HAMILTON 

Attorney, February 28, 1964 - Vol. 5, pages 377-387 

I. Constitutional Amencment 

A. To Replc.c e Vice President 

(1) President shall nominate a person >vho shall be Vice 
President if approved. by confirmation of Senate only (page 380) 

B. Disability Provision 

(1) President could declare disability i n vrriting (page 382) 

II. Statute or _ I nformal Agreement_ 

A. Succession 

(1) Cabinet 



CLINTON ROSSITER 

Professor, Cornell University, March 5, 196L~ - Vol. 6, pages 394-431 

I. Constitutional Amendment 

A. To Replace Vice President 

(l) President shall nominate a person who shall be Vice President 
if approved by a majority of t he Congress sitting in Joint 
Session (page 401) 
(2) Hr . Rossiter would use "immediately11 rather than 11 3011 days." 

A. Replace Vice President 

( l) Create temporary office of Acting Vice President (page 404) 

B. Di sabilit y 

( l ) 
(2) 

( 3) 
( 4) 
( 5) 

III. Opposi !-]:~m 

P1·esident could declare own disa,bili t y (page 393) 
Vice President on own or ·with Cabinet to make determination 
(:pages 393 ;311) 
Vice President only to act as President (page 496) 
Preside11t could recover powers (page 496) 
Any c_efacto inability (page 496) 

(l) Would not favor two Vice Presidents (pages 410, 423, 415) 
(2) Dislikes Electoral College (pages 402,418,419) 



LETTER FROM PRESIDENT DWIGHT D. EISENHO\\TER 

March 5, 1964 - Vol.6 , pages 433-434 

I. Constitutional Amendment 

A. To Replace Vice President (page 433) 

(1) President shall nominate a person ~>rho shall be Vice President 
of approved. by a majority of the Congress sitting in Joint Session 

B. Proceill1re for Replacing Vice President 

(1) Congress to provide for ne,., election of Vice President and 
President ~>rhere line of succession reached Cabinet level 

C. Disability Provision 

(1) In event of disability powers 
devolve 

and duties but not office ,.,ould 

(2) 
( 3) 

President could declare disability in '\>T!'i ting 
Between President and Vice President (page 434) 

(a) Sub j ect possibly to a concurring majority 
of t he President 1 s CJ,binet 

opinion 

( 4) If dispute on termination go to a cor,rrrission of 
(a) Three senior Cabinet members 
(b ) Spea.~er 
(c) Minority Leader of the House 

ld) Pres. Pro Tern 
e ) Minority Leader of the Senate 
f) Four medical people 

D. Succession 

(1) Pre 191n· as line of succession 
( a ) ,.;hen succession reached Cabinet level such person 
"rould serve only as Acting President until Congress could 
call election 



LETTER FROM DR . PAUL DUDLEY WHITE 

Physician, March 5, 1964 - Vol . 6, pages 431-432 

I. Consti h .tional Amendment 

A. To Replace Vice President 

(1) President shaJ.l nominate a person wbo shall be Vice 
President if approved by a majority ·of the Cone;ress sitting 
in Joint Session 

B. Disability Provision 

(1) I n event of disability powers and duties but not office 
would devolve 
(2) President could declare disability in writing 
(3) Disabilit;i· cm~ld be established by Vice President with 
conctcrrence of u~ a.J ori ty of Cabinet OR 

(a) other body es Congress by la.H may provide 
( 4) Preside11t to resume po>'rers and duties by his vTritten 
c ecJ.a.ration 

(a) if Vice President and a inajority of Cabinet OR 
(1) other bocy ,s Cont;ress by law provides 

does not concur su ch di sability shall be determined 
by a. t>'m - thirds vote of Hembers of each House 



March 5, 1964 - Vol. 6, pages 433-434 

I. Constitutional Amendment 

) . To Replace Vice President (page 433) 

(l) Pre sident shall nominate a person who shall be Vice President 
if approved by a majority of the Congress sitting in Joint Sessi on 

B. Procedure for Replacing Vice President 

(1) Congress to provide for new election of Vice President and 
President vThere line of succession reached Cabinet level 

C. Disability Provision 

(l) In event of disability powers and dut ies but not office would 
devolve 
(2) President could declare disability in \vriting 
(3) Bet·ween President and Vice President (page 434) 

(a.) Subject possibly to a concurring majority opinion 
(11. ) If dispute on termination go to a corrullission of 

( a ) Three senior Cabinet members 

D. Succession 

(b) Speaker 
( c ) Minority Leader of the Hou.se 
(d) Pres. Pro Tem 
(e) Minority Leader of the Senate 
(f) Four medical people 

(l) Pre 1947 as line of successi on 
( a) When succession reached Cabinet level , such person 
would serve only as Acting President until Congress could 
call election. 



RICHARD H. NIXON 

Fonner Vice President of the United States, March 5, 1964 - Vol.6, pages 439-470 

I . Constitution8l Amenilinent 

A. Replace Vice President 

( 1 ) President reconvene the Electoral College (pages 445 ,476,1+70) 

B. Disability Provision 

(1) I n event of disability powers and duties but not office "VTOUld 
devolve 
(2) President could declare disability in wri ting 
( 3) Disa.bili t y could be ectablished by Vice President with 
concur rence of majority of Cabinet OR 

( a ) other b0dy as Cone,ress J:;Y law may provide 
( 4) P1·esiclent to resume pouers and duties by his \•rri tten 
declaration 

III. Opposi~~~ 

( a ) if Vice ~resident and a maj ority of Cabinet, OR 
(1) other body as Congress by law provides 

does not concur such disability shall be determined by a 
two ·-t hirds vote of Ivler,lbers of each House 

(1) Hould not favor commission for disability (page 449) 
(2) Vlould not favor t"VTO Vice Presidents (pages 458-461) 



. , . 



J. W . FULBRIGHT, A· 
JOHN SPt'RifMA.,., ALA. BOURKE B. HICKENLOOPER, IOWA 
HUBrZRT H. HUMPHREY, MINN. GEORGE D. AIKEN, VT. 
MIKE MANSFIELD, MONT. FRANK CARLSON, KANS. 
WAYNE MORSE, OREG. JOHN J. WILLIAMS, DEL. 
RUSSELL B. LONG, LA. KARL E. MUNDT, S. OAK. 
ALBERT GORE, TENN. 
FRANK J. LAUSCHE, OHIO 
FRANK CHURCH, IDAHO 
STUART SYMINGTON, MO.; COMMITTEE ON FOREIGN REJ..ATIONS 
THOMAS J. DODD, CONN. 
GEORGE A. SMATHERS, FLA• January 22, 1964 

CARL MARCY, CHIEF OP STAFP 
DARREU. ST. CLAIRE, CLERK 

EDNA 
Ill/ 
/Ill 

Dear: 

The tragic event of President Kennedy's death has again 
brought to the attention of the nation and Congress the question 
of determining the most appropriate provisions for Presidential 
succession and of clarifying the Founding Fathers' intentions in 
regard to periods of Presidential inability as stated in Article 
II, section 1 of the Constitution. 

I am writing to seek your advice and counsel on these 
two vital matters. In particular, your response to the follow-
ing questions would be very much appreciated: 

(1) What do you consider to be the appropriate line 
of Presidential succession* Why* What is your opinion on the 
proposals for Presidential succession which would require a 
constitutional amendment, e.g., to empower Congress to elect a 
Vice President to fill the vacancy created by the regularly 
elected Vice President becoming President* Are there other 
approaches which the Congress should consider* 

(2) What was the intention of the Founding Fathers in 
providing for periods where the President is unable to discharge 
the powers and duties of his office* Does the Vice President be-
come the President or does he merely act as President until the 
inability is removed* What is the most appropriate way to 
clarify the existing ambiguity in the Constitution* What specific 
procedures would you recommend to be followed in such times of Presi-
dential inability* 



January 22, 1964 
Page 2 

As an authority on the Constitution and politics, your 
conclusions will be extremely valuable to me in formulating 
certain recommendations I hope to propose in this second session 
of Congress. Of course I would welcome any general comments you 
might wish to offer which relate to this matter. I hope you can 
find time in your busy schedule to give me the benefit of your 
thinking. 

Best wishes. 

Sincerely yours, 

Hubert H. Humphrey 

P. S. If, for any reason, you desire that your opinions not be 
publicly attributed, I will, of course, consider them on a strictly 
confidential basis. Otherwise, I plan also to make them available 
to the appropriate Congressional committees considering these 
matters. 



Senator Hubert H. Humphrey 
United States Senate 
Washington, D.C. 

Dear Senator Humphrey: 

Thank you for your letter of January 22 asking me to 
give you my views on the problems of Presidential succession and 
the Presidential disability. 

I cannot pretend that this is a matter of constitutional 
law which I have studied closely. In conversation with more 
learned colleagues I have, however, gained some understanding of 
the problem. Since these talks and some independent thoughthave 
led me to believe that no proposals are wiser than those which 
have resulted from the American Bar Association's recent Confer-
ence on Presidential Inability and Succession, I believe it would 
be a superfluous exercise for me to recite« the grounds of my 
conviction. It will, therefore, I hope suffice for me to say 
that the Conference proposals seem to me highly desirable and 
clearly preferable to all other suggestions which have recently 
been made. 

All that I might add to that very general observation 
is the suggestion that I can see some advantages in a minor modi-
fication in the Conference proposal with respect to succession. 
It would seem to me preferable, perhaps, to have the President's 
nomination submitted, not to a joint session of the Congress, 
but to the Senate of the United States. Though it well may be, 
that political considerations make it appropriate to involve 
both Houses in the process of selection, I am somewhat fearful 
that those considerations might get out of hand and breed obstruc-
tive consequences. I should, therefore, somewhat prefer to have 
this Presidential nomination follow the normal course. 

If this summary statement of my opinion seems inade-
quate I shall be glad to set it forth more fully. It seemed to 
me, however, that at this juncture my reiteration of a posi-
tion which has been effectively stated by others would simply 
clutter your desk with academic redundancy. 

Very sincerely yours, 

Mark DeW. Howe 



The Rockefeller Foundation 
111 WEST 50th STREET , NEW YORK 20 

HUMANITIES AND SOCIAL SCIENCES 

Dear Senator Humphrey: 

CABLE: ROCKFOUNO , NEW YORK 

TELEPHONE: COLUMBUS 5-8100 

January 28, 1964 

Thank you indeed for your letter of January 22 
asking me to comment on the problem of Presidential suc-
cession. I am greatly honored by your request, and I am 
preparing a statement which should be in your hands within 
a week. Meanwhile, I should like to add my voice to what 
must be a general sentiment of gratitude within the pro-
fession of political science that this inquiry is in your 
hands. 

I am also enclosing a statement of the Constitu-
tional Democracy Program of The Rockefeller Foundation to 
let you know of the interest here in the general problem 
area into which your present inquiry falls. On two occa-
sions now we have circulated this statement among scholars, 
many of whom have responded with entries in the competition 
for research awards. In all we have had about seventy-five 
applicants, of whom we have been able to give awards to 
approximately one-third. I am not sure that this program 
will be continued by the Foundation, but I wanted you to 
know about its existence and about the experience under it. 

With best wishes, 

The Hon. Hubert H. Humphrey 
United States Senate 
Washington, D. c. 
CMH:ch 

Enclosure 

~;;;;;!fL 
Associate Director 
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CORNELL UNIVERSITY 

DEPARTMENT OF GOVERNMENT 

The Hon. Hubert H. Humphrey 
United States Senate 
Washington, D.c. 

Dear Senator Humphrey: 

ITHACA, NEW YORK 

January 31, 1964 
WEST SIBLEY 

I am honored by your request for "advice and counsel" on the sticky 
problems of Presidential disability and succession • . Permit me to respond 
vlith two statements that have been largely dravm from rriy book The .Amer-
ican Presidency, revised edition, 1960. You may, of course, make what-
ever use of these statements seems appropriate to you, whether public 
or private. 

I commend strongly your desire to clear up the confusions and doubts 
that surround these problems, and I hope that Congress vlill give serious 
consideration to Senator Monroney's proposal of a twelve-member, bipart-
isan commission to review all the issues of disability and succession. 

JC;here are several danger spots in our system of electing a President 
that ought to be eltmdnated by law or constitutional amendment. I 
think, for example, of the hitherto unanswered pleas ~or Congressional 
action "by law11 in Amendment XX, sections 3-4, as well as of the con-
fusion that would follow upon the death or disability of a President-
elect in the period between the election. in November and the meetings 
of the electors in December 

We all wish you the best of luck in your attempt to plug these holes 
in our consitutional system. 

Sincerely your/) . 

f p ~ l ~ ~V\ 
~ssiter 



The Problem of Disability in the Presidency 

The Constitution speaks cryptically in Article II, section 1, 

clause 6 of "inability to discharge the powers and duties" of the 

Presidency. The word "disability" is used later in the same clause and 

may be regarded as exactly interchangeable with this phrase. John 

Dickinson asked his colleagues on the floor of the Convention of 1787 to 

tell him what -was meant by "disability" and who should decide that it 

existed, but no one found it necessary or possible even to hazard a 

guess. We will never know 'What the Framers had in mind. This is clearJ.;y 

an instance in which we must find our own way, something we have hitherto 

done with no success whatever. 

There have been two occasions in the history of the United 

States on which a President was unquestionably in no condition for a con-

siderable length of time "to discharge the povrers and duties" of his 

office. 

From the day James A. Garfield -was shot in 1881 until the 

day he died, a period of more than eleven weeks, he -was unable to put his 

mind to a single issue of importance for the country; his one official 

act -was to sign an extradition paper. In the last few weeks his mind 

seems to have deteriorated along with his wounded body. 

From the day of Woodrow Wilson's breakdown of September 25, 

1919 (followed by a paralyzing stroke a few days later) until well into 

1920, he, too, was at his best1only a fragment of a President. Acts of 
-

Congress became law because of his failure to pass on them; he did not 

meet his Cabinet for eight months, nor did he learn for four months that 

it was meeting without him; requests for information by the Senate 

Committee on Foreign Relations went unanswered. Wilson's disability was, 
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in an objective sense, more acute than Garfield's because the times 

called more loudly for presidential leadership. His collapse took place 

during a nationwide tour designed to win friends and influence Senators 

in the history-making debate over the League of Nations. 

There have been other occasions on which the Presidency was, 

in effect, a fUlly paralyzed office (if not institution)--the last days 

of William Henry Harrison, Zachary Taylor, William McKinley, and Warren 

G. Harding, the last few hours of Abraham Lincoln and Franklin Roosevelt, 

and the first few hours or days after each of Dwight D. Eis~ower's 

three sudden illnesses--but all were self-resolving crises of short 

duration Which, except perhaps for the instances in which Eisenhower was 

the stricken protagonist, no one wanted to complicate further by insist-

ing upon a heavy-footed interpretation of the Constitution. 

To these should be added two potential cases of disability 

that tease the historian's imagination: The chaotic situations that 

would have arisen if either James Madison or Lincoln, as was altogether 

possible, had been captured by enemy forces. Quite needless to add, 

except that we have a habit of ignoring it, is the plain truth that every 

day of his life every President has faced, like everyone else in the 

country, the chance that accident or disease would strike him helpless or 

even unconscious without striking him dead. 

The problem of disability is, then, a real problem, real in 

history and even more real in the threat of demoralized chaos it con-

stantly poses. Perhaps the single most pressing requirement of good 

government in the United States today is an uninterrupted exercise of the 

full authority of the Presidency. We need a man in the Presidency at all 

times who is capable of exercising this authority; we need one, moreover, 

whose claim to authority is undoubted. No man should be expected or 
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or permitted to wield the power of the Presidency without the clearest 

of titles to it. Whatever arguments may exist for the grand doctrine 

that all power must be first of all legitimate apply twice as severely 

to the power that is lodged in the American Presidency. 

For this reason, if for no other, the problem of disability 

in the Presidency presses hard upon us, and we have a right to expect 

our men of decision, which in this instance means the men who lead 

Congress, to do their statesmanlike best to provide the most workable 

solution of which American ingenuity and common sense are capable. We 

have done a lot of talking about this problem in the years since Septem-

ber 24, 1955, just as we did in the first years after July 2, 1881 and 

September 25, 1919, but thus far the only acting has been done by 

Dwight D. Eisenhower, John F. Kennedy, and now Lyndon B. Johnson, which 

is perhaps as it should be, but still is not enough. Our continued 

failure to come to grips with this problem is not a product of careless-

ness or petty politics. It is, rather, our left-handed way of acknowledg-

ing how slippery it really is. 

The road to a workable solution must be built out of rea6~­

able answers to four questions raised directly or obliquely, and answered 

not at all, in the Constitution. 

1) What is "disability11 in the Presidency? 

2) Who decides that disability exists7 

3) In the event of a clear-cut case of disability, what does the 

Vice-President assume--"the powers and duties of the said office" or the 

office itself? Is he acting President or President pure and simple7 

4) If he is only acting President, that is to say, if the 

Presidency is recoverable, who ~cides that disability, in the words of 

the Constitution, has been"removed"7 
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After all the hearings and editorials and learned commentaries 

of the past few years, there is not much new to be said on any of these 

~uestions. Let me sum up the present consensus on each (or where no 

consensus exists, the most important points of disagreement) and see if 

we can make a good start down the road to that "workable solution." 

1) Most persons who have done any sound thinking at all on the 

subject would now agree with Professor Ruth Silva that the words of the 

Constitution contemplate "any de facto inability, whatever the cause or 

the duration, if it occurs at a time when the urgency of public business 

re~uires executive action." Since the state of the President and the state 

of the Union must both be considered in any judgment of disability, it 

would be the height of folly to define disability any more precisely than 

this. A detailed law imagining all possible cases of disability would 

prove, as Emerson said of all "foolish legislation," a "rope of sand" 

that would"perish in the tvristing." It might be pointed out in passing 

that, thanks respectively to Andrew Johnson and Woodrow Wilson, neither 

impeachment nor voluntary absence from the country falls within the 

definition of disability. 

2) No one has ever doubted the President's right to decide 

and proclaim his own disability; few have doubted the Vice-President's 

duty--in a situation so obvious that even the inner circle at the White 

House would be anxious to give way--to initiate a determination of dis-

ability in the absence or even defiance of the President's express wish. 

But what of situations in which some doubt exists? What, in particular, 

of a Vice-President as reluctant as Vice-Presidents Arthur, Marshall, and 

Nixon all proved to be? Hmr could he be persuaded to assume the powers 

of the Presidency? And how could we be persuaded that his assumption was 
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constitutionally and morally legitimate? The answer that appeals to most 

persons who have thought about it at all is: a decision of disability by 

an organ so legitimate in its own right, so laden with power and prestige, 

that the nation ivould be disposed to accept its judgment without hesitation. 

Congressman, editors, lawyers, and professors of political science have 

had a field day trying to imagine the identity or composition of such an 

organ in the last few years, and their imaginations have stretched as far 

as all these possibilities: 

The Vice-President alone, who would act according to his con-

science and take his chances with Congress, the Supreme Court, public _ 

opinion, and history. 

The Cabinet, whether a) with or b) without the consent of the 

Vice-President, and with the concurrence of a) an ordinary or b) an 

extraordinary majority of its members. 

The Secretary of State,with the advice and consent of the Cabinet. 

Congress, which would act by concurrent resolution a) on its 

own initiative, b) on application of the Cabinet, c) on application of 

the Vice- President, or d) on application of both. The vote in Congress 

would be a) by a simple majority in each house, b) by a two-thirds major-

ity, or c) by a three-fourths majority. 

The Supremea Court, acting a) in i ts capacity as a court or b) 

as a special tribunal, and by margins ranging from a simple majority to 

unanimity. 

The governors of all or some of the ~ifty states. 

A panel of leading physicians. 

A panel of eminent private citizens, including all former 

Presidents of the United States. 

Any one of the several dozen combinations that can be constructed 
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out of the officers and institutions listed above. 

A special tribunal composed of great officers of state--for 

example, the Chief Justice, two senior Associate Justices, the Speaker 

of the House, the President pro tem of the Senate, the minority leaders 

of both houses, and the Secretaries of State, Treasury, and Defense. 

Some of those who propose such a privy council would make its decision 

binding; others would limit its role to giving advice to Congress or the 

Cabinet or the Vice-President, as the case might be. At least one learned 

publicist would reserve a place on this tribunal for the President's wife. 

I do not wish to render this problem even more confusing than 

it must nowappear, but it should be pointed out that there is a serious 

division of opinion between those experts who think it can be settled by 

statute and those who insist upon an amendment to the Constitution. 

~) It should be noted that the Framers of the Constitution never 

int ended the Vice-President to become President except by election in 

his own right. If John Tyler and his associates had paid heed to these 

intentions in 1841 (or, to be fair to Tyler, if the intentions had been 

proclaimed in unmistakable language), this third question would never 

have arisen. And if it had never arisen, the question of disability 

woULld not have been half so difficult to answer. Neither Arthur nor 

Marshall could have been persuaded to take over from his ailing President 

because too many men whose co-operation lfaS needed were certain that such 

a transfer was irrevocable. A President who moved or was pushed aside, 

they argued, vms no longer President at all; indeed, it was constitution-

ally impossible to have two Presidents at the same time, one acting and 

one mending on the shelf. For every one person who was certain that 

this was the meaning of the Constitution as it had developed through 

precedent, there were another ten who were at least in doubt. Under these 
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circumstances of doubt, neither Arthur nor Marshall could have been 

permitted to take over. These doubts have been largely but not entirely 

laid to rest in recent years . 

4) Although almost every method proposed for determining that 

disability exists has also been proposed for determining that it has come 

to an end, once again the chief responsibility is pinned on the President 

himself. His announcement that he was ready to reassume his powers would, 

in the nature of things political and constitutional, be conclusive. I 

am assuming, of course, that a deranged President would not be permitted 

to announce anything to anyone who would dare or dare to 11leak" it to 

the press . I could be wrong. i\ What then should be our solution to the 

problem of disability? Before I try to answer this question, let me 

record the circumstances and details of the first arrangement for a trans-

fer of porrer to be given formal exp~sion. I speak, of course, of the 

Eisenhower-Nixon agreement, Which was revealed in outline by the Presi-

dent February 26, 1958, and in detail (by popular demand) five days later, 

and which has been reconfirmed by Presidents Kennedy and Johnson. For 

months Mr. Eisenhower had been asking Congress to bring some order out of 

the confusion raised in all our minds by his three illnesses, and, then, 

despairing of legislative action, he decided to do the best he could 

simply as President. This he did by coming to a "clear understanding" 

with his Vice-President, which was announced to the nation in these words: 

The President and the Vice-President have agreed that the 
following procedures are in accord with the purposes and provisions of 
Article 2, Section:.\ 1 of the Constitution, dealing with Presidential 
inability. They believe that these procedures, which are intended to 
apply to themselves only, are in no sense outside or contrary to the 
Constitution but are consistentwith its present provisions and implement 
its clear intent. 

(1) In the event of inability the President would--if possible--
so inform the Vice-President, and the Vice-President would serve as 
Acting President, exercising the powers and duties of the Office until 
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the inability had ended. 

(2) In the event of an inability which would prevent the Presi-

dent from communication with the Vice-President, the Vice-President, 

after such consultation as seems to him appropriate under the circum-

stances, would decide upon the devolution of the powers and duties of the 

6ffice and would serve as Acting President until the inability had ended. 

(3) The President, in either event, would determine when the 

inability had ended and at that time would resume the full exercise of 

the powers and duties of the Office. 

Except for a few~largely petty criticisms there was nothing 

praise, warm or cool according to the political allegiance of the man 

who spoke it, for this simple and sensible arrangement. 

In my opinion, we need something more than this arrangement, 

however compelling a precedent it may be for future Presidents, and some-

thing less than one of the grandiose schemes presented for our consider-

ation in the past few years. I say "something more" because there are 

simply too many people of influence who remain in doubt about this 

question, "something less" because it would be either feckless or reckless 

to lay out an elaborate plan to solve a problem that in one sense is not 

much of a problem at all and in another is quite insoluble. 

I would agree with those Congressmen and scholars who think 

that most of what we ~~-·~ reasonably hope to do can be done by a simple 

concurrent resolution of Congress. Such a resolution could end debate on 

at least five doubtful issues; the rest could properly be left to the men 

ofl good will and good sense we expect to govern us in the years to come. 

And these are the pQ!}nts it could make with conviction, principally 

because they express what has always been the most thoughtful opinion on 
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the matter: 

(1) The President of the United States has the right to declare 

his own disability and to bestow his powers and duties upon the Vice-Pres-

ident or, in the event there is no Vice-President, upon the next officer 

in line of succession. 

(2) If the President is unable to declare his own disability, 

the Vice-President is to make this decision on his own initiative and 

responsibility. 

(3) In the event of disability, the Vice-President shall only 

act as President; his original oath as Vice-President shall be sufficient 

to give full legitimacy to his orders, proclamations, and other official 

actions. 

t4) The President may recover his powers and duties simply by 

informing the Vice-President that his disability no longer exists. 

(5) Disability, to repeat Professor Silva's words, means "any 

de facto inability, whatever the cause or duration, if it occurs at a 

time when the urgency of public business requires executive action. 11 

These points could doubtless be made "'vi th a good deal more 

legal precision than I have given them. They are, in any case, the 

common sense of the matter, conformable alike to the intentions of the 

Framers, to the assumptions of those who initiated the Twentieth and 

Twenty-second Amendments (Which teem with men "acting as President"), 

and to the foreseeable needs of the nation. They add exactly nothing, 

in my opinion, to the situation as it now exists, and as it was so honest-

ly put by President Eisenhower; but if a resolution incorporating them 

would help clear the air of doubt, let us by all means have it. And for 

the benefit of those vmo would still have doubts, let us at the same 

time move to declare these principles in an amendment to the Constitution. 
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Let us be carefUl to do no more than that. Let us not write 

a law that tries to provide for all the eventualities that might arise, 

lest ife trap our descendants in a snare or technicalities. Let us not 

go beyond the President and Vice-President in search of ma.chinery to 

decide doubtfUl cases of disability, lest we construct a monstrosity 

that raises more doubts than those it is supposed to settle. 

I see almost nothing to give us confidence, rather a great 

deal to give us pause, in the dozens of schemes t hat would drag Congress 

or the Cabinet or the Supreme Court or former Presidents into the 

picture. A judgment of presidential disability vrould be, in both great 

senses of the vrord, a political decision--a detennination of high policy, 

and thus a task for men who can be held accountable to the country; a 

demonstration of "the art of the possible," and thus a task for men 

(the same men, I should thin$) who are pe~mitted to practice their art 

under the most favorable circumstances. The men who count politically, 

whether i n Congress or in the Cabinet, 1-Till have their say in any case, 

and I think we should leave it to them to decide how best to have it. 

The men uho do not, among whom I would include all governors, physicians, 

private citizens, former Presidents, presidential spouses, and Justices 

of the Supreme Court, should speru~ only when spoken to--and,in the case 

of the Justices, not even then. It is comforting to learn that all mem-

bers of the present Court are said to agree with this argument. They 

want no part of any of the schemes t hat vrould incorporate them, whether 

as Court or as individuals, i nto t he machi nery of decision in thts deli~ 
cate area. 

As to the proposal of a special tribunal, a Presidential 

Disability Commission, the notion that it could lay our doubts to rest 

seems q_ui te unsubstantial. The last t hing ue should do is to provide 
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a method that resembles a trial, complete with e;pert witnesses and 

cross-examination. In circumstances that called for action it would use 

up too much time; in a crisis that ca l led for unity it would open up need-

less wounds. 

The next to last thing is to provide a method that would make 

it too easy for a President to surrender his powers temporarily. We 

have labored for generations to preserve the unity of the Presidency, and 

I for one would tremble to see us open the door even a little way to 

pluralism in this great office. 

All suggestions that an indisposed President can, like an in-

disposed corporation executive or union chief or general or even Secretary 

of State, hand over his powers formally to his first deputy betray a lack 

of understanding of the qualitative difference between this office and 

all others in or ·out of the government of the United States. They ignore, 

too, the harsh fact of history that the Vice-President is very seldom 

the President's "first deputy," that he is as likely as not to be someone 

who stands well outside the President's inner circle. This was certainly 

one of the difficulties of Arthur 1 s position 1 for he was a "Stalwart 11 who 

had been placed on the ticket to heal the wounds opened by the nomination 

of a "Half-Breed" (we would call hiM a Modern Republican) like Garfield. 

Marshall, too, was an outsider whom the President had never taken into 

his confidence. Worse than that, he was Thomas R. Marshall and the 

President was Woodrow Wilson; the contrast between their relative stand-

ings in the eyes of Congress, the Cabinet, the American people, and the 

world was so sharp that the notion of the one acting for the other in any 

important way still seems r~diculous. Marshall might have signed a few 

laws and made a few appointments, but he could hardly have done anything 
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to influence the debate over the League of Nations. The one thing we 

could not expect an acting President to do would be to commit his dis-

abled chief to a policy or bargain which the chief would never have made 
himself. 

I am led by all these considerations to repeat my observation• 
that in one sense, probably the most important sense, the problem of 

disability is quite insoluble. We may yet solve it legally by framing an 
understanding in law and custom that leaves no doubt about the terms on 
which power is to be transferred from an ailing President to a healthy 

Vice-President; we can even do away with the practical difficulties we 

have already met in the Vice-President who is· an outsider o~ the President 
who is a giant, not to mention the President who is mentally alert but 
physically confined. A period of clearly established presidential dis-
ability will always be a messy situation, one in which caution or even 

timidity must mark the posture of the acting President. 

A period of doubt, a time in which a Roosevelt declines or an 
Eisenhower recovers, will be even messier, and it is really no help at 
all to ask why a Truman or a Nixon should not take over in such a situ-

ation. The annver is that he cannot, that the Presidency is an office 

governed by none of the ordinary rules, that a wise custom. of the Amer-
ican people commands us at all reasonable costs to guard the unity of the 
Presidency and the dignity of the man who holds it. 

This, in any case, is what has troubled the people, the 

professors, and the politicians over the past few years: not the memory 
of Garfield or the phantom of another Wilson, but the disturbing sight 
of the partial paralysis that stole over the White House during the con-
fUsed days after each of Eisenhower's three illnesses. We had a right 
to be troubled, and at least one ingredient of our discomfort was the 
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realization that we were caught up un a situation that had no easy 

solution, ·.perhaps no solution at all except patience, prayer, and improv-

isation. To expect any neater solution than we got on each of those:: 

occasions is to ask something o:f·· our political institutions that they 

cannot give. Putting aside the plain fact that Eisenhower was not dis-

abled except for a few hours or days, that not a single piece of routine 

business failed to get done, 'Ve might ask just what it was that Nixon 

could have done any better or would have done any differently during the 

weeks in which, on each of these occasions, the President was recovering. 

And the answer is: exactly nothing. As acting President he would have 

done just what he and the other members of the Eisenhower team did so 

well in so painful a pause: he would have kept the shop. Let us be 

entirely clear on this point: the only thing a Vice-President can do, 

so long as there is the slightest chance that the President will recover, 

is to keep the shop. All the machinery in the world cannot alter that 

fact, which is inherent in the status and functions of all great offices 

of state, and most especially in the unique case of the American Presidency. 

I conclude by expressing a modest hope that Congress will move 

to enact a law expressing "the common sense of this matter" as I tried to 

describe it. Armed with such a declaration, with our compelling instru-

ments of publicity, and with the knowledge that decency and paDriotism 

and political maturity still pervade the upper reaches of our government, 

we can face this problem with as much confidence as we can ever expect 

to muster in the face of chance. I would call special attention to those 

"instruments of publicity", for they have already gone far, in my opinion, 

to correct the unpleasant situation that arose in the illnesses of Gar-

field and Wilson. We have long since reached and passed the point of 

no return in our journey toward "the public Presidency." The American 
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people now assume that nothing of this nature is to be kept from them, 

and they would expect and surely get daily, if necessary hourly, reports 

on the condition of a stricken President. The palace guard now exists 

to feed information, not to withold it. 

For those who entertain doubts on this score, I recommend 

thoughtful study of the sharp contrast between the way things were done 

in Grover Cleveland's day and the way they were done in Eisenhower's. 

~e¥er Cleveland underwent an operation for cancer of the jaw in 1893, 
and the first credible news the nation had of it was in 1917, nine years 

after his death, twenty-four after the fact. Dwight D. Eisenhower had 

a heart attack in 1955, and the news, which was both credible and full, 

started to gush forth within a couple of hours. In less than forty-

eight hours, with an explanation that it would be "good for the morale 

of the people", Dr. Paul Dudley White and James Hagerty were telling us 

all about the Presiden~s bowel movements. I mention this with no relish, 

because I think it was a show of vulgarity rendered even more vulgar by 

White's remark that 11the country is so bowel-minded anyway," but tdmply 

to clinch my argument that henceforth and forever we will be informed 

directly of every bit of information on a stricken President's condition 

necessary for us to make our own judgment about his ability to bear the 

burden of his office. If we cannot have confidence in our ability to 

make such a judgment KS men of sense and decency, then what in heaven's 

name can we have confidence in at all? 
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Like so many other Americans, I have been much concerned in recent 
months about the problem of presidential succession. I doubt that I have any 
insights that will be new to you, but perhaps you can add them to the general 
weight of the opinions you are collecting. I'll try to be brief. 

(1) I think the standing arrangement for succession should be the 
one abandoned during the Truman administration in favor of the present legis-
lation, i.e. from Vice President to Secretary of State, and so on down through 
the cabinet. I know there was some idea that it would be more democratic to 
vest succession in elected officials. I think it is actually less democratic, 
since the cabinet member is likely to resemble more closely in ideas and style 
the man whom the people elected to the presid~ncy. However, this arrangement 
should in any case be relevant only in the event of the simultaneous death of 
both President and Vice President. In the event that the Vice President be-
comes President, I think the Senate might choose a Vice President from a slate 
of five nominees chosen by the House. (In some ways, I would prefer to re-
verse this procedure on the ground that the House more nearly represents the 
population, but the Constitution does provide that, in elections thrown into 
the House, the votes shall be taken by States, and I therefore think that this 
arrangement would more nearly reflect the intent of the framers. If we want 
to break with that intent and provide for popular election, we should do it 
with respect to the regular presidential election, as well as the election of 
this interim Vice President). I do not think that the nominees should neces-
sarily be members of the Congress, but neither do I think that members should 
be ineligible. 

(2) I don't think it is possible to make any confident statements 
about the intention of the framers with respect to presidential inability. I 
suspect that the framers had simply not thought the matter through. It may 
seem somewhat illogical to say that the Vice President merely acts as Presi-
dent in the event of presidential disability, since custom has clearly estab-
lished that the Vice President actually becomes President in the event of 
presidential death. But disability and death are different, and I think a 
different understanding can apply to them. I'm not sure by the way that it 
greatly matters what the regent is called. My only thought about disability 
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Senator Humphrey -2- January 31, 1964 

is that the question cannot be handled tidily, since the only cases where 
it would arise would be the doubtful and delicate ones. I would want the 
declaration of inability to come from a vote by both Houses of Congress. 
I think I know the political difficulties that would be involved in such 
a vote, but I see no better and safer solution. 

Sincerely, 

~M6~uel~ 
Robert G. McCloskey ~ 
Professor of Government 
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