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Charles Evans Hughes Professor 
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Senator Hu ert H. Humphrey 
Senate Office Building 
Washington , D . C. 

Dear Senator umphrey 

Your l etter of J anuary 22 as ed for suggestions regard-
ing the problems of Presidentia l succession and Presidential dis-
ability. Here are a few random id as . 

1 . The order of Presidentia l succession seems to be a 
problem of statecraft rather than of co stitutiona l interpreta-
tion. I f neither the President nor the ice Presid nt is able 
to discharge the powers and duties of the Presidency , Congress is 
free to select any other o ficer to discharge them . ( rt . I *, Sec.l , 
Par . 5 ) The on l y restrictions on this power of Congress are 
thos imp l ied from the basic qua ifications for the Presidency 
( Art. I I, Sec . 2 , Par . 4 ) and the prohibition of a re igious test 
for any office . ( Art . VI , Sec . 3 ) 

The present order of succession is quite unsatisfac-
tory. It cou d disrupt Congress in the midd l e of a session and 
could result in a sharp shift in executive policies in the middle 
of a term . It cou l d result in the break - up of an administrative 
team soon after they had learned to work together . Since both 
the Speaker and the President Pro Temp. tend to be rather elder l y 
men , there i s n o assurance they wou l d have the physica l vigor 
needed to give aggressive l e a dership to the country . Even with 
good health an elder l y person rarely has the f l exibility needed 
in a President . 

The former order of succession through the heads of the 
executive departments has fewer disadvantages than the present 
arrangement but it also is far from ideal . The few ca inet offi-
cers who h ave een e l ected President s i nce the middle of the l ast 
century ( Hoover , Taft , and Buchanan) have not had distinguished 
records. The growing comp l exity of our politica l l ife and the 
i ncreasing difficulty of our f oreign re l ations demand a chief 
executive who has great political wisdom and skil l. There is no 
assurance that a head of a department , even though able, would 
have either of these qualities . 

We have need for a second Vice President . To provide 
an officer with that title would probab l y require an amendment 
of the Constitution since Amendment XI I speaks of " the Vice Pres-
ident . " But if he were given some other title , Congr ss could 
establish the office in the same way other federal offices have 
been estab li she d- -by statute . Once the office was created , Cong-
ress cou l d p l ace the officer in th l i ne o f succession immediately 
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after the Vice President. If this officer were appointed by the 
President , by and with the consent of the Senate, the position 
would not need to be vacant longer than a few days at the most. 
Under our present political customs , the nominee for President ' s 
choice is in fact nominated for Vice President. An appointment 
of a second Vice President would thus be in line with our politi-
cal practice . And being chosen well before an emergency has 
arisen , deliberate care cou d be exercised in his selection and 
the pull , tug , and pressure of personal politics could be reduced 
to a minimum. 

A second Vice President could be well prepared to as-
sume the responsibilities of the highest office. He would cer-
tainly be in accord with the major policies of the President. He 
could be invited to attend the Cabinet, National Security Council 
and other meetings at which the plans of the administration are 
discussed. Since he would not have the legislative duties of the 
Vice President, but would outrank the department heads , he could 
be given wide re~onsibilities by the President such as , for ex-
ample, the duties of an administrative coordinator. 

2. It seems quite clear that those who framed the Con-
stitution expected the Vice President simply to discharge the 
powers and duties of the Presidency when the President was unable 
to do so. There was no thought that the Vice President should be-
come the "President . " It was perhaps fortunate, however, that the 
unbroken practice beginning with Tyler has been otherwise. The 
leader of our country needs all the prestige which rank can give 
him and a "Vice President'' , even wit 1 the powers and duties of the 
President , would not be as respected at home or abroad as would a 
"President." 

The chief difficulty with the present practice is that 
it has tended to prevent the transfer of the Presidential powers 
to the Vice President in cases where the President has been ill 
but may recover. We have had three instances of this during the 
past half century and some provision should promptly be made to 
provi d e for the orderly transfer of the President's duties dur-
ing his temporary disability. Arrangements like the Eisenhower-
Nixon or the Kennedy Johnson understandings are useful but some 
formal provision of a desirable procedure is needed to prevent 
conflicts or difficulties in the future. This is a problem 
where nearly any solution is to be preferred to letting the matter 
drift. 

The fact of Prrnidential inability might well be deter-
mined by a Presidential Commission consisting of the Chief Jus-
tice, the Speaker of t e House, and the Surgeon General after the 
Commission had taken such advice as it felt appropriate. Once 
the fact of inability had been found, the Vice President should 
be empowered to exercise the powers and duties of the President 
u til such time as the President, upon the advice of the Presi-
dential Commission, should declare the inability no longer ex-
isted. Such arrangement would relieve the Vice President of the 
embarrassment of having to decide when he should assume the ad-
ditional responsibilities. The high standing of the members of 
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the Commission would insure public confidence in their findings. 
This solution would undoubtedly require a constitutional 

amendment since it inter oses a new agency (the Presidential Com-
mission) into the process provided by the Constitution . But any 
solution which could be accomplished by legislation would seem 
either to be wanting in some respect or to be of doubtful consti-
tutionality . The determination of Presidential inability is an 
exceedingly difficu t and delicate task and it is of prime im-
portance that the public have confidence that it is performed 
accurately and fairly . The first consideration must be to insure 
t e authority of the ice President to act and then to provide 
legitimacy for his acts . Any constitutional doubts would weaken 
both the authority and the egitimacy. 

This letter is longer than I should like to have written 
but I am sure you realize that your questions were not easy ones 
to answer . Indeed , I feel they deserve muc more research and 
study than I have been able to give to theM. However , there is 

o reason to keep the contents of this letter confidential. I 
have neither pride of authorshi of th se suggestions , for they 
are not very original , nor am I ashame of them . 

Very truly yours , 

~ d~ R~ !ott 
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LAW SCHOOL 

NEW HAVEN, CONNECTICUT 

ALEXANDER M. BICKEL 

January 27, 1964 

My dear Senator Humphrey: 

This is in reply to your letter of January 22 soliciting my views on the 
problems of Presidential succession and disability. 

It has seemed to me that our present situation is alarmingly unsatis-
factory. May I, therefore, begin by telling you what a great public service 
I think you are performing by provoking consideration of these problems. 
Their solution is a responsibility which, as Walter Lippmann has forcefully 
pointed out, Congress can no longer be permitted to shirk. 

Two basic propositions seem to me to govern the problem of Presidential 
succession. One is that the succession must be provided for in advance, in 
order to ensure the stability of the Republic in the event of a sudden 
vacancy in the White House. The second is that no man can be expected to 
function adequately as President unless he feels he has -- and is felt to have --
a national mandate; the line must be made to run, as directly as may be possible 
without holding another election, from a successor-President to a national con-
stituency. I would, therefore, favor a provision requiring Congress to elect a 
new Vice President within 30 days of a vacancy occurring in the office of Vice 
President, either by his elevation or death or disability. For the sake of 
party and policy continuity, I would limit the choice to a list of three names 
submitted by the President. (A possible alternative would be merely to give 
the President a veto, and in this fashion insert him into the process of selec-
tion.) Congress should act by the concurrent votes of both chambers, sitting 
separately. The Senate, whose members sit by state-wide election, albeit from 
unequal states, ~ems to me in many ways more accurately to reflect a true 
national constituency. In any event, the Senate reflects the Nation differently 
than does the House, so that only a concurrence of the two chambers can be 
trusted realistically to register the national will. I would not favor diluting 
the Senatorial votes in a joint session. 

This proposal would ensure that we were never, for any appreciable time, 
without a Vice President, and it would give us one selected in the only way I 
know of to express the national will short of holding a national election --
namely, by the concerted action of the two Houses of Congress and the President, 
which is the way we pass laws and transact other business of moment. 

Theve remains the contingency that some catastrophe may deprive us simul-
taneously of both President and Vice President. I don't think there is any 
really satisfactory way to guard against such a disaster. It seems to me in-
advisable to have two Vice Presidents. It is difficult to invent a function 
for the second Vice President, and the office is extremely likely to become a 
throw-away. It took us much the better part of our national existence to learn 
to take the Vice Presidency seriously. I cannot bring myself to trust us to 
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take a second Vice Presidency as anything but a ghoulish joke, a sinecure 
for the undeserving, and a totally enervating burden for a man of any kind 
of distinction. I would suggest instead that in the unthinkable event of 
the simultaneous death or disability of both the President and the Vice 
President, the succession go on a temporary, acting basis to the Cabinet 
in line of seniority of the office (State , Defense , etc . ) . That will give 
us a reasonably qualified decision-maker for any interim emergency, which 
is after all likely to concern foreign affairs or defense . Within 30 days 
Congress , by the concurrent action of both Houses sitting separately, shall 
elect a President, being restricted in its selection to persons who at the 
last National Convention of the late President's party shall have received 
200 or more votes; or if fewer than 3 names received 200 or more votes at 
that convention, then Congress shall elect from a list of ten names sub-
mitted by the National Committee of the late President ' s party, which shall 
convene for this purpose and act by majority vote within ten days of the 
vacancies occurring . The Acting President shall not have a power of veto 
in this process. Having filled the Presidency, Congress shall then, within 
30 days , elect a Vice President in the manner described above. If two or 
more years remain of the late President's term, Congress shall call a Presi-
dential election for a full four-year term, to take place no sooner than 
after 6 months , and later if necessary to ensure that the new term can conven-
iently commence on a January 20th, in accordance with the XXth Amendment . 

It is difficult for me to understand why anyone should fear that arrange-
ments such as I have described, or similar ones, cannot be made by legisla-
tion and require a constitutional amendment. The Constitution empowers Con-
gress to say who shall 11 act as President" .in the case of "Removal, Death, 
Resignation or Inability, both of the President and Vice President .• •• 11 

When Congress provides for the succession in the absence of an elected Vice 
President, it is doing precisely what the Constitution tells it to do . It 
provides for the contingency of the removal, death, etc ., of a President who 
created a vacancy in the office of Vice President by becoming President . 
That contingency is, if anything is , exactly the case of the removal, death, 
etc. , "both of the President and Vice President." A more express grant of 
power to act in more explicitly described circumstances is hard to imagine . 
If Congress has power to designate an officer who shall assume the Presidency, 
there can surely be no constitutional difficulty about Congress choosing to 
call the officer it has designated by the name of Vice President. It could 
call him chairman of the board, or whatever it wished . It doesn't take much 
of an invocation of McCulloch v. Maryland to come up with this much of an 
implied power~ As for the quibble that the Constitution empowers Congress 
to designate an "Officer" and not just anyone, and that Congress is therefore 
restricted to designating someone who is otherwise an officer of the United 
States --that is just what I said, a quibble , and no more. Whoever is 
designated by Congress becomes an officer by virtue of that designation, and 
thus satisfies the literal language of the Constitution. There is no con-
vincing historical evidence that the Framers had anything in particular in 
mind when they chose to use the word "Officer. " As for calling an election, 
Congress, it seems to me, clearly has the option of doing so or not under the 
language that says that its designee "shall act accordingly, until the Dis-
ability be removed, or a President shall be elected." 
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It is arguable, as Senator Bayh has pointed out, that whether or not 
Congress is authorized to legislate, such structural arrangements are 
best made by constitutional amendment; their very inflexibility as consti-
tutional provisions may be deemed an advantage. No doubt. But-- {1) we 
are faced with a present situation so unsatisfactory as to amount to an 
emergency, and we would be rash to wait; (2) what is more important , one 
doubts that any proposal quite embodies ultimate wisdom, and most proposals, 
definitely including the above, are tied to present estimates of the nature, 
capabilities and functioning of our political institutions, both the consti-
tutional ones , such as the two Houses of Congress , and extra-constitutional 
ones, such as the two-party system and the cabinet. But the nature and 
capabilities of our institutions evolve and change in time; they have in 
the past and will again. What seems wise and fitting today may seem mis-
placed and even silly a half-century hence. Constitution-making is tricky 
and dangerous business, and if avoidable , is best avoided. 

Coming to the problem of temporary Presidential disability, I think it 
plain, as has been widely remarked, that there is a gap in the Constitution. 
The second half of the 6th Clause of Section 1, Article II, would indicate 
that when there is a Vice President, he should take over as Acting President 
in the event of temporary Presidential disability . For it makes no sense for 
the Vice President not to do so , considering that an officer designated by 
Congress in the absence of a Vice President may; and the Framers plainly 
foresaw -- they said so -- that such an officer should . But does the Vice 
President then become President irrevocably rather than temporarily? The 
Constitution doesn't say so . It uses the word "devolve , " but it simply 
doesn ' t address itself at all, in this half of the clause , to the question 
of what happens when the disability is removed. It seems , absent-mindedly, 
to assume a permanent disability . This is the gap . It is our general 
constitutional practice that gaps may be filled in by legislation, so long 
as such legislation does not clash with any prohibition·or general principle 
of the Constitution, such as the principle of federalism . And so Congress 
ought by law to provide that in the event of temporary Presidential disability, 
either the Constitutional Vice President, or the Vice President designated a9 
above proposed, shall assume the duties of the Presidency on an acting basis. 
Of course , the question is, when does the disability begin, and when does it 
end . I think Congress ought to establish by law a Medical Commission on 
Presidential Disability . Members should serve for staggered 6-year terms . 
They ought to be appointed by the President and confirmed by the Senate. When 
requested to do so either by the Cabinet acting by majority vote , or by a 
Joint Resolution of Congress , this Commission ought then to be required to 
report on the state of the President's health. The Commission ' s power should 
go no further. Only if, following the Commission's report , Congress declares 
by Joint Resolution that the President is disabled, shall the Vice President 
assume the powers of Acting President. The Medical Commission shall then 
reconvene and report on the President ' s health whenever the Acting President, 
the Cabinet , or Congress acting by Joint Resolution so requests . The President 
shall resume his office when, following a report of the Commission, Congress 
declares by Joint Resolution that the President ' s disability has been removed. 
The Medical Commission's reports shall in all instances be made public . I 
see no other solution which carries safeguards against usurpation as well as 
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assuring the indispensable , continuous sense of legitimacy and political 
responsibility in the office of Chief Executive and Head of State . 

I appreciate the opportunity to state my views , and I hope you will 
forgive me for going on at such length . You may use this letter in any way 
you wish . 

Honorable Hubert H . Humphrey 
United States Senate 

Faithfully yours , 



THE UNIVERSITY OF WISCONSIN 
NORTH ~HALL 

DEPARTMENT OF POLITICAL SCIENCE 

Senator Hubert H. Humphrey 
Senate Office Building 
Washington, D. C. 

Dear Senator Humphrey: 

MADISON 6, WISCONSIN 

29 January 1964 

I write in reply to your letter of 22 January. I do not have time, at the 
present, to do any research on the questions you raise regarding presidential 
succession and inability, but I am glad to state briefly my opinions on these 
matters. I once spelled out my views in greater detail in a long letter I wrote 
to Congressman Celler which was included in a document of the House Judiciary 
ColiDllittee. 

1. I have always thought that the change in the line of succession after 
the Vice-President which was made by the 1947 statute was a mistake. I would 
vastly prefer to go back to the previous arrangement, under which the Secretary 
of State would be next in line after the Vice-President, and then the other 
members of the Cabinet in the order in which their offices were created. My main 
objection to the present statute is the danger that the Speaker of the House may 
belong to a different political party than the President and Vice-President. As 
you will recall, during six of the eight Eisenhower years the third man in line 
for the office was Speaker Rayburn, and while I had a tremendously high regard 
for him, he was a Democrat, and the President and Vice-President were Republicans. 
I would feel it tragedy twice compounded for an assassin to be able to shift the 
vast powers of the Presidency from one party to the other. When a Democrat 
succeeds a Democrat there is turbulence enough at the top, but the shift would 
be terribly demoralizing if a whole new group are brought in to the high offices 
of the country in mid-stream. 

A secondary consideration is that the credentials of the Speaker are really 
not terribly impressive to me. He is, after all, the choice of a mere Congressional 
district, and a product of high seniority, and that normally means that he comes 
from a fairly safe district. Repeated re-election by a safe Congressional district 
is hardly a national endorsement. On the other hand, every President seems to 
want an outstanding public personality in the office of Secretary of State, and 
on the whole I am impressed by the quality of the men who have held this post. 
They include some first-rate men of outstanding ability and unblemished patriotism. 

I do not believe that I favor a constitutional amendment which would empower 
Congress to elect a Vice-President when the sitting Vice-President succeeds to 
the Presidency. I have two objections. One is that this is inconsistent with 
the separation of powers principle, for a Vice-President so chosen would be beholden 
to the Congress, thus impairing his essential independence. The other is again 
the danger of a Vice-President, ultimately succeeding to the Presidency, who comes 
from a different party than that of the man who last won a national mandate in a 
national election. Thus, if Vice-President Nixon had succeeded to the Presidency 
in, let us say, 1958, I am sure that a Democratic Congress would have elected a 
Democrat to be the next Vice-President, in spite of President Eisenhower's 
tremendous victory at the polls in 1956. I think this would have been the wrong 
thing to do. 
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In sum, my own preference, in respect to the first cluster of questions in 
your letter, is simply to repeal the 1947 succession act and go back to the next 
previous system of making the Secretary of State the third man in line of succession. 

2. I think it was the intention of the Founding Fathers that when a President is unable to carry out his duties, the Vice-President shall act as President, 
that is, as acting President, during the period of disability. I do not believe that it was intended that the Vice-President should become President. But as 
everyone knows, in every case where the Vice-President succeeded to the office, 
it was because the President had died. Under this circumstance there was no 
special reason for insisting on calling the Vice-President Acting President, and 
it seemed to be a rather churlish thing to do, since he had troubles enough with all the powers and duties of the office in his hands. But if the President is so 
sick as to be incapable of carrying on his duties, then the Vice-President, if he ever takes over, must be regarded as an Acting President, because we cannot have 
two Presidents at the same time. Furthermore, only if the Vice-President is 
denominated Acting President can the President hope to get his powers back when he recovers. 

I think the ambiguity inherent in the constitutional prov~s~on on this subject can be best removed by legislation. I believe it is within the present constitutional powers of the Congress (1) to determine a procedure for arriving at a decision of 
presidential inability, and (2) to designate the Vice-President as Acting President for the duration of the disability. 

On the first point, I believe that the best solution would be to set up a com-mission of some sort to decide both when a President is disabled, and when the 
disability has ceased. It must include members of great public repute in whose 
decisions the country will have confidence, and its decision must be made on the 
basis of medical advice. It should be small enough to meet promptly and it should 
be able to make decisions with something less than unanimity. My preference would be that this commission should be dominated by leading Congressional members of 
the President's own political party. I am not sure that Republicans should decide 
when a Democratic President is disabled, and vice versa. I think the Commission should include the leaders of the President's political party in the two houses 
of Congress, and a few others, including the Chief Justice, though I know there 
~ sound grounds against involving the judiciary in this matter. The advantage 
is that the office of Chief Justice commands great public respect. 

I not only believe that Congress has the necessary authority to create such 
a commission, but also the power to declare that when a President is found to be unable to discharge his duties, the Vice-President shall serve as Acting President, and when the commission makes a finding that the President is once more able to 
serve, the Vice-President shall step down. What is crucial, I believe, is to 
give the President some assurance that he can later be found to be able to discharge his duties, and then get his office back. Otherwise, and he and his entourage will always resist to the last breath any attempt to take the office from him. 

I wish I had the time to discuss all these points at greater length, for I know that this hurried letter sounds more pat than I feel. I know this is a terribly difficult question, but I do want to say this, in conclusion, that the worst thing Congress can do is to do nothing. Fate has been pretty kind to us so far, but we can't count on it, and some day we shall deeply regret our failure to make the necessary decisions, in good time, which will avoid difficulties which under our 
system may well arise in the future. 

Sincerely yours, 

~~7~ 
David Fellman 
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Honorable Hubert H. Humphrey 
United States Senate 
Washington, D. c. 
Dear Senator Humphrey: 

January 24, 1964 

Thank you for your letter of January 22, inviting 
my response to certain questions regarding presidential 
succession and inability. 

At the outset I should say that I participated 
in the Conference on this subject held in Washington 
on January 20 and 21 under the auspices of the Ameri-
can Bar Association, and that I am in general agree-
ment with the recommendations formulated by that 
group. 

1. You have asked first for an opinion on the 
appropriate line of presidential succession. In my 
judgment that problem, which is of course within the 
control of Congress under the Constitution, can be 
largely obviated by centering attention on the prob-
lem of filling a vacancy in the office of Vice-Presi-
dent. It seems to me desirable from every point of 
view to keep that office filled, both for the sake of 
its growing usefulness and to provide a succession 
through an officer whose selection would envisage 
this possibility. 

A constitutional amendment would of course be 
required to accomplish this purpose. Of the various 
proposals which have been advanced, I am inclined to 
favor the election of a Vice-President by the members 
of Congress with the approval of the President. 
Whether the President should initiate the process by 
nomination or should declare his approval after Con-
gress acts is a formal matter; in any event there 
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would be advance discussion which would, in the criti-cal and tragic event contemplated, minimize the risk of overt conflict. The Vice-President ought to be a member of the President's political party and one who enjoys the fullest confidence of the President. This element of ' solidarity argues against a special elec-tion to fill the office and against a purely Congres-sional selection. The proposal for the regular elec-tion of two vice-presidents has the merit of provid-ing a popularly chosen officer, but the division of functions and diffusion of authority entailed by this proposal are serious objections. 
If the question of presidential succession is to be reconsidered along lines other than a constitutional amendment to fill the office of Vice President, I would be disposed to favor a return to the line giv-ing priority to members of the Cabinet. The choice here does not rest on any attempt to weigh the quali-ties of future holders of the respective offices. It rests rather on structural considerations. If, as not infrequently happens, the Speaker belongs to a party other than that of the President, something of a dilemma would be presented, which ought to be avoided if possible: either a transfer of powers and duties would be inhibited where such action would otherwise be indicated, or the executive power would suffer an awkward break in continuity of policy. Similar considerations arise from the fact that the Speaker would have resigned his seat and Congress would thereafter lose the benefit of his membership upon a resumption by the President of his own powers and duties. 

2. You have also inquired about the status of the Vice-President when he acts during the inability of the President. The original understanding appears to have been that in the event of the President's death, removal, resignation or inability, only the powers and duties of the office, and not the office itself, would devolve on the Vice-President. Since the administration of President Tyler a uniform prac-tice has developed whereby the office itself devolves in the event of the President's death. There is no disposition, nor should there be, to change this prac-tice. But the question remains, which has fortunately not had to be squarely faced, whether a distinction 
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can be drawn under the constitutional language be-
tween such an irremediable vacancy and a mere tempo-
rary inability. It would be highly desirable to 
clarify this ambiguity by providing in a constitu-
tional amendment that only the powers and duties 
would devolve in the latter case, in order that there 
may not be an inhibition against a transfer of powers 
and duties for an interim period where that appears 
to be imperative in the public interest. 

For the determination of presidential inability 
the Constitution makes no specific provision. It can 
be argued persuasively that if the succession itself 
is provided by Congress, that is, in the case where 
both the President and the Vice-President are out of 
office or disabled, Congress itself, under the neces-
sary and proper clause of the Constitution, may pro-
vide a method for determining disability. But where 
the transfer would be to the Vice-President himself, 
this argument for Congressional power is much less 
strong, since Congress does not fix this succession 
and the determination of disability would not be an-
cillary to a Congressional power. The doubt is suffi-
ciently great to call for a Constitutional amendment. 
The amendment might prescribe a method for determining 
disability or might authorize Congress so to prescribe, or might do both in the alternative. 

The recommendation of the American Bar Associa-
tion group seems to me to strike a useful balance in 
this regard. It proposes an amendment which would in 
substance authorize the Vice-President, with the con-
currence of the heads of departments, to determine 
inability (assuming, of course, that the President 
himself has not done so). In addition Congress would 
be authorized to provide by law for a different body 
to make a determination of inability. To describe 
such a body in detail would seem inappropriate for 
inclusion in a constitutional amendment itself. Con-
gress would, however, be enabledl to establish a Presi-
dentally appointed commission, which seems to me to 
provide the most appropriate procedure to deal with a 
problem of such great delicacy and gravity. 

The foregoing observations are necessarily quite 
sketchy. I hope that they may be of some use to you 
in formulating your own conclusions. You may feel 
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free to use these observations as you wish. I ought perhaps to add that because of my participation in the American Bar Association Conference I have been asked by Senator Bayh to make myself available 61ther in person or through a written statement when hearings before his Subcommittee resume this spring. 
With kindest regards and all good wishes, 

PAF:AM 



Memo to Files 

From John Stewart 

January 31, 1964 

Re: Presidential Succession 

Apparently Senator Monroney introduced a resolution 

on Wednesday, January 22, 1964, that the boss feels warrants 

close consider~ion. I dictate this note so that this 

resolution can be looked into. 



BIRCH BAY H 
IN DIANA 

WASHINGTON, D .C . 

January l 

Honorable Hubert H. Humphrey 
Senate Office Building 
Washington 25, D. c. 
Dear Colleague: 

Please be advised that the Senate Judiciary Subcommittee 
on Constitutional Amendments will hold hearings on January 22 and 
23, 1964 at 10:00 a.m. in Room 2228 (NSOB) on s. J. Resolutions 13, 
28, 35, 84, 138, 139, 14o, 143 and other resolutions relating to 
Presidential succession and inability. 

If you wish to present testimony on this matter, please 
notify Mr. Larry Conrad of :rey office at extension 5623. 

Best wishes. 

Sincerely, 

~~ 
Birch Bay~, ~~::U 
Constitutional Rights Subcommittee 



AMHERST COLLEGE 
Amherst, Massachusetts 

DEPARTMENT OF POLITICAL SOENCE 

February 22, 

Senator Hubert H. Humphrey 
New Senate Office Building 
United states Senate 
Washington, D. C. 

Dear Hubert : 

The following is a statement about some aspects of 
the problem of the presidential succession, am you are at liberty 
to use it as you wish. The S\Dll of it is that Congress, in ley' 

opinion, should either restore the succession as provided in the 
act of 1S86, or write a new statute that permits a vice president upon 
his accession to the White House to designate his successor. 

I think that the settlement of the procedures to govern 
the succession to the presidency should not be delayed out of de-
ference to the personal feelings of any now temporari:cy- favored 
by the existing system. The general welfare is too vulnerable already 
to the uncontrollable risks of the tine to gamble it further on 
risks that it is within our power to diminish. The Succession Act 
of 1947 should be repealed am replaced am without delq- Although 
it is nw three months since the death of' John Kennedy, there has 
been no action to replace an unsatisfactory statute with a better 
one, and not even very much pUblic interest in the problem of the 
presidential succession since the first week or so after the assassin-
ation. We my count ourselves lucky not to have experienced further 
misfortune but we are negligent if' we do not act forthwith to re-
duce the elemnt of' luck. It is ley' feeling that Congress has the 
power to establish good prodedure to regulate the succession. Be-
fore considering what I think is the best arrangement, a look at 
several other proposals for new rules on the presidential succession 
will be useful. 

Election of' Two Vice Presidents It is a fact of political 
experience that the 

selection of one vice president primarily because of his special 
fitness for the office of president 1i0Uld be unusual. The tendency 
is to "balance the ticket" after the presidential nominee bas been 
chosen so as to make it as attractive to as many voters as possible. 
Often, as in the example of John Nance Garner in 1932, Earl Warren in 
1948, Richard Nixon in 1952, am Iqndon Johnson in 1960, the vice 
presidential candidate is either the man who contributed the winning 
margin in the national convention to the successful presidential 
nominee, or he is the chief rival or contender who bad to be over-
come, and whose following is placated with the sec om spot on the 
ticket. In 1952 Warren am Taft held out too long to be eligible for 
gratitude, otherwise either of them might have V&en the vice presidential 
nomineecin 1952. 
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In view of the intensel1 political nature of the process 

by which vice presidents have been chosen, the country has been re-

markabl1 well served on those occasions when the vice president has 

succeeded to the presidential office on the death of the incumbent 

president. Coolidge restored the reputation am the integrity of the 

Federal authority after the scandals in the term of his predecessor. 

Truman's achievemants in the field of foreign policy will doubtless 

be memorable. But vice presidents have tradi tionall1 not been in 

close touch with the administrations of the presidents with whom they 

took office despite certain improvemants in this respect under Eisen-

hower and Kennedy'. Although Roosevelt used Wallace is various adminis-

trative capacities, am Nixon had an observer's seat at some events, 

vice presidents are virtuall1 unemployed. 

The creation of a second vice presidency would facilitate 

the balancing of the ticket by introducing a third weight-e. light 

one--into the process, but after the election be would have less visi-

bility and heft than the single vice president bas now. Active men 

of competence and wise purpose--t)e kind needed in the presidency--
would not be attracted by the premature retirement from public life 
that a second vice presidency would entail. 

Election b1 the Electoral College The suggestion that the 
Electoral College be 

reconvened to choose a new vice president upon the accession or the 
incumbent to the presidency seems to me to be without merit. As 
custom has shaped the Electoral College, it is not an institution 
chosen for the quality of its judgment, nor for the distinction and 

competence of its members. The Succession Act of 1792 provided for 

the recall of the Electoral College under certain circumstances but 
this was in the eighteenth century and the institution has undergone 

substantial change. The electorate does not even know the ~s of 
the members of the Electoral College, although technicall1 the voter 

is still choosing them directlY, and the president of the United 
States only indirectlY. The Electoral College has no function to 
serve except to ratif.y the choice of the majority of the voters in 
each state. Although political eccentrics in the Electoral College 

rray cast an independent ballot, any widespread abuse of their re-
sponsibility to vote the majority desire would bring swift reaction. 

The Electoral College isnRO longer perceived as an . 

institution whose members exercise ind~ence of judgment, nor is . ' 
capable of' doing so. It has to be told for whom to vote. It does 
not meet as a national body, and there is neither precedent nor 
protocol for the conduct of deliberative proceedings. Indeed, 
there is no constitutional wa:y at present to call it together 
"H~ it has discharged its function of casting ballots f'or presi-
dent and vice president after the general election once every four 
years. If it were worth the tine am trouble to add an amend.nsnt 
to the Constitution to reconvene the Electoral College, it would 
be preferable to create soma entirely neW' procedure to perform 
the function of choosing a successor to the president. The Electoral 

College is not worth maintaining in any form. 

Selection b1 the Congress The suggestion that Congress 
play a role in filling the 

succession to the presidency has more merit than the two previous 
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proposals, but the role, I think, should be a narrow one. 
Nothing in American history supports the thought that the Congress-
the ve~ heart of a fre~ constitutional s.yste~is a ve~ satis-
facto~ institution to conduct an §S hoc election of the president. 
On the two occasions when the election of the president was 
thrown into the House of Representatives, the members of that 
body failed to distinguish themselves as custodians of a trans-
cendental national interest, above petty party or regional ad-
vantage. The proceedings of the House following the elections of 
1800 and 1824 were melees of factional excitenent. The ad hoc 
Electoral Commission of 1877 performed so discreditab~~~it 
must be counted a stunning triumph for the American democracy that 
the people acquiesced in the result. And on the one occasion 
when the Congress attempted to remove a President of the United 
States from office, the proceeding was born or vindictiveness and 
carried forward b.1 a fanatical campaign to convict. 

The Bxcesses or the Congressional contests over the 
presidency h after the elections of 1800, 1824, and 1876, and 
the partisan hostility pressed against Andrew Johnson might never 
recur but the risk is too great to entrust the selection of the 
next-in-line for the White House to the ,!!S 1!2£ action of Congress. 
Extra tension would be created if the Congress were organized b,y 
a different party from that represented b.1 the departed president 
and the vice president who replaced him. An ,!!S 1!2£ election b.1 
Congress might fill the vacant vice presidency with a member 
of the party that had lost the previous presidential election. 
He would then constitute a center of rivalry to the na.r incumbent in 
the lfuite House, preparing himself ani his party for the next 
ensuing presidential election. Instead of providing quiet continuity 
in the presidential office, the Congress would only have succeeded in 
prolonging the next presidential contest b.1 the number of years 
rennining in the original presidential term. 

One further shortcoming of the ,!!S 1!2£ election b.1 
Congress is that it either leaves the Executive out of the process 
or, as in om version, limits him to the making of nominations from 
which the Congress will then choose. What if the Executive does 
make the nemination or nominations? Either the proceeding is purely 
ceremonial and the Congress ratifies the presidential choice, or 
the Congress has discretion to reject. If the Congress ~rely 
ratifies, the action of Congress adds nothing to the selectionr 
which is then actually made b.1 the new president; and the ratifi-
cation is unnecessar,r proced~ except insofar as it may have some 
slight symbolic value as an expression of unity. 

If the Congress has discretion to reject, however, 
the exercise of this discretion might produce irreparable discord. 
It would at the least be an unedifying breach between the Congress 
and the Executive, and it could make 6mpossible for a while what 
is na.r normally only difficult, namely, cooperation between the two 
branches in the enactment of public policy. 

A basic objection to all of the suggestions for ,!!S hQC 
action b,y the Congress , the Electoral College, or aqy other group 
of functionaries, is that the succession is not settled until the 
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crisis occurs. It is important to have the micartainties of an ad hoc 
election dispelled, and the wq to do this is to have the success!~ 
understood once and for all, The normal way to do this is for Congress 
to enact legislation-as it has already done-designating the person 
to serve in the event that the president and the vice president are 
unable to perform the duties of the president. The difficulty is 
that the present statute is open to serious objection, 

The Succession Act of 1947 This act, which replaced 
another that bad been on 

the books for some six decades, puts the speaker of the House and 
the president pro tempore of the Senate into the succession after 
the vice president, and it is defective in IllB.IIY respects. First, 
apart from technical arguments as to whether the Congress can desig-
nate a member of that body who is not and cannot be an of.ficer of 
the United States, the act violates the principle of the separation 
of pm.rers. Second, although there are exceptions, the men who be-
come speaker and president pro tempore are eligible for these offices 
largely because of their longevity and residence in a safe dis-
trict, Third, neither of these legislative officials normally has 
that closeness to the Administration that smooth transition in 
the presidential office would require, 

It j.,t> said in support of the 1947 statute that it 
provides a somevthif.a more "democraticn procedure than the act of 
18.86 which it replaced, The argument is that the succession of an 
elected representative to the presidency puts the choice for that 
high office closer to the people than would, say, the selection of 
the secretary of state who, under the 18S6 statute, was designated 
first after the vice president. But the arguiOOnt lacks force wmn 
om considers the political reality, The speaker, however exalted, 
still represents only om Congressioml district out of 435 and, 
until the recent case of Wesbercy v, Sanders requiring the equaliza-
tion of election districts, could come from a smaller one than most 
of his colleagues, Although the former speaker, Sam Rayburn, was 
justly admired for his great leadership in the House, he did in 
fact represent one of the smaller districts of the countcy. Under 
the 1947 statute, it is possible, therefore, .for a nan to become 
eligible for the presidency not because his election was "demo-
craticn but because it fell short of the democratic norm, Moreover, 
any single district in the House, including that of the apeaker , 
may be unrepresentative in still another sense-it tmcy" have .few 
urban dwellers, or fet-r rural dwellers, or it may be skewed for or 
against persons in different income, occupational, educational, 
or ethnic groups. 

These considerations do not establish the superior 
"representativeness" of others than members of the House of Re-
presentatives , of course, but they mitigate the claim that mere 
election from a Congressional district creates a peculiar eligibility 
for the White House, The same considerations, it may be said, apply 
to the president pro tempore of the Senate. The principle of repre-
sentation in the Senate is federal not popular, am the president 
pro tempore may come from a state that bas more Senators than it 
has Congressmen because of the sparseness of the population. In 
fact the inequalities of pepninil'bation in the Senate are grosser than 
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those of the House, for the ratios be~veen the smallest Congressional 
district and the largest are smaller than those between the least 
populous am the most populous states, which all have equal repre-
sentation. 

It might also be said that if the Congress in 194 7 had 
thought that experience in elective office was the "democratic" way 
to fill the succession to the presidency, it vitiated its own theory-
by designating members of the cabinet after the two Congressional 
officers. Consistency in the ar~nt that elective office is a 
needed qualification would seem to require the el1m1nation of the 
cabinet line entirely. If cabinet officers nay succeed to the presi-
dency at all without doing violence to democracy, there does not seem 
to be arq "democratic" reason why they could not follow the vice 
president directly. 

A New Succession Act The normal election of a president 
is an affair between the people d 

the United States and the candidates for presidential office. The 
role of the Congress is marginal, contingent, and supportive. It can 
choose the president when the Electoral College fails to produce the 
necessary majority but even here its choice is limited am it has 
no discretion to nominate its own. Upon the death, disability, resig-
nation, or removal from office of the president, the Congress rray 
designate that officer of the United States who will serve in the 
presidency. 

Congress, of course, has exercised this power of desig-
nation. The act of 1792 vested the succession in the president ~ 
12ro tempore of the Senate and then the speaker of the House until 
the Electoral College could be convened to choose another president 
who would serve four years from the date of his election. This was a 
poor statute for several reasons, one of which was that it might have 
thrown the election of presidents into the odd numbered years thus 
putting it out of phase with the Congressional elections am forcing 
Federal elections three years out of every four. It was also based 
upon a conception of the Electoral College as an imependent group 
which custom has changed. Despite is manifest shortcomings, however, 
the statute was clearly based upon the assumption that the election 
of the president and vice president was not an affair of the Congress, 
and that its role should be mrel;r aurllia:cy to other procedures. 

The act of 1886 placed the succession in the heads 
of cabinet departments beginning with the secretary of state, am 
it dropped the requirenent that an election be held immediatel;r to 
choose a new president. This statute was an improvemnt over the 
act of 1792 because of its greater simplicity, because it insured that 
the presidential office would always be filled durir:g the term of 
the regularly elected chief executive, am because it did nat disturb 
the periodicity of the Federal eleetions. Congress had full;r discharged 
its duty to designate the officer of the United States who should 
serve after the president ani the vice president when it listed the 
rank order of the then existing cabinet departments. 
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The principle of the act of 1886 was the correct prin-
ciple to govern the succession am it should be restored. It can be 
restored in either of two vqs. First, Congress can repeal the act of 
1947 ani re-enact the prcbvisions of the statute of 1886. Secom, 
Congress can adopt a new statute that would allOW' the vice president 
of the United States upon his accession to the office of president to 
designate his successor for the remainder of the original presiden-
tial term. The restoration of the act of 1886 needs no further comment, 
but the second proposal may have sone elenents of novelty which 
consideration will show to be unobjectionable. 

The act of 1886 in effect allowed the president to 
determine the actual succession since Congress put the man he 
chose as secretary of state first in the line after the vice president. 
For some sixty years, then, it vas possible for the president to 
choose his successor's successor under the statute. But he had also 
chosen his successor as well as his successor's successor because it 
is well known that the presidential noml.nee in the mtional p1rty 

. conventions usually selects the man who will run with him as vice 
presidential candidate. There is ample precedent then for permit-
ting the occupant of the White House to choose his successor. The 
novelty of the suggestion consists only in the camid ard direct 
recognition of what has been both practise and precedent. 

It is probable that Congress bas the authority to 
enaet by statute the procedure by which a viee president, upon 
assuming the office of president, could designate his successor. 
A constitutional question may, however, be raised by the legal 
form of the designation. If the designee is to be regarded as the 
nvice presidentn, a constitutional amendnent is probably necessary 
since the office of vice president is a constitutional office, ard 
any change in the va:y in which this constitutional officer is 
chosen would require an amendn:ent to the Constitution. Under this 
procedure, the new nvice presidentn would preside over the delibera-
tions of the Senate ard in all other respects fill the duties of the 
constitutional office, such as voting in case of a tie. But the 
president .m:g tempore can preside and the contingent extra vote that 
the vice president has is only raaly called into service. The 
advantage in having a formal vice president nay be too small to 
justif.y anending the Constitution if the principal objective--con-
tinuity in the presidential office--can be secured by the simpler 
procedure of a Congressional enactnent. 

Congress could avoid the need to amend the Constitution 
by creating the office of deputy~neral.nBf the United States, much 
as it bas created such offices as o oller general and surgeon general. 
The office of deputy general wo filled by the vice president 
upon his aSS1.Dllption or the presidency. The qualifications for the 
office of deputy would have to be those required of presidents, since 
the holder of this office could not succeed to the presidency unless 
he were so qualified. He would have such duties as the president might 
wish to give him. Hopefully he would be cone a member of the White 
House staff, or a member of the ~lhite House staff could be appointed 
to the office. D would carry more prestige than the usual White House 
assistant. The office would be as substantial as the president wished 
to make it but the incumbent might conceivably relieve the chief 
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executive of sotlB of his administrative am ceremonial obligations. 

The preceding remarks are addressed ma.inJ.y to the 
first of the two questions you put in your letter of Januar.y 22, 
and do not touch upon the second of the two questions, having to 
do with the problems raised by the disability of the president. 
Although there is ambiguity in the Constitution about many points 
connected with the procedure to be followed in case of inability 
of the president to discharge the powers ~duties of the office, 
the intricacy of sone of the questions is ?eg,pa...]._ ~o the interest they 
arouse. If the incumbent president dies! ~lf~ved from office, 
the vice president then becomes president and not acting president. 
Although Article II, Section 1 seems to contemplate his tald.ng over 
as though to "act as President", I assume that the precedent es-
tablished by President Tyler governs this case. 

When the incumbent president suffers a disability that 
prevents him from discharging the powers and duties of his office, 
and the vice president assumes these duties and powers, he acts as 
president until the disability is removed or a president is elected. 
If the president is capable of declaring his own disability, he will 
do so a~~lle vice president will act as president until the president 
declaresJlii~ disability is removed. If the president is incompetent to 
declare and avow his m-m disability, and clings to office when he can-
not perform its functions, I think that the Congress can declare 
his incompetence and start the succession. The language is that "Congress 
may by law provide for the case of ••• inability ••• declaring what 
officer shall act ••• until the disability be removed ••• " I assUIOO that 
this language authorizes Congress to declare when the disability exists 
if, in an extreme case, it is forced to perform this melancholy 
task. 

To some commentators, there is a constitutional problem in 
oases of disability only because it is assumed that the vice president 
becomes the president if he accedes to the latter office under ~ 
circumstance, and the Constitution makes no provision for two presi-
dents. This difficulty is removed, however, if, as the Constitution 
makes clear, the disabled president is still the president. Perforce, 
the vice president is not the president but is only acting as presi-
dent. The Tyler precedent is limited to those instances where there 
is no president at all. In these circumstances, the Tyler precedent 
applies and the vice president becomes the president upon his accession 
to that office. 

I shall be glad to speak further on aey of the points 
I have covered if there is need to do so. 

All good wishes. 

Yours, 

eM/ 
Earl latham 
Joseph B. Eastman Professor 

of Political Science 
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OFFICE OF THE DEAN February 24, 1964 

Senator Hubert H. Humphrey 
Senate Office Building 
Washington, D.C. 

Dear Senator: 

I take seriously requests from United States Senators, and most 
especially from you, but the press of my responsibilities and illness 
in my family have delayed my response to your letter of January 22 . 
For this delay, I apologize. 

In answer to your first series of questions, I much prefer the 
pre-1947 line of succession to the one we now have. In my judgment 
it was more likely to insure that the presidency would remain with 
a man of stature and one who was more likely to reflect the same 
basic values and to represent the same general constituency as the 
man who had been elected by the voters. True, under the pre-1947 
law a Vice President on becoming President did have an opportunity 
to designate the next in line of succession, but his selection was 
subject to senatorial confirmation. Andthe designation of the next 
in line by the President is not unlike our present practice of giving 
presidential candidates the major voice in the selection of vice-
presidential candidates. 

Under the existing succession act, the presidency may fall to 
a man who has been selected as Speaker or President Pro Tempore of 
the Senate for a variety of reasons beside his ability to serve as 
President and to a man whose basic attitudes and values are not 
congruent with those of the presidential constituency. Moreover, 
the President Pro Tempore of the Senate is often a person of advanced 
age and little known to the public. 

Even more desirable than the pre-1947 arrangements, I think, 
would be to amend the Constitution and empower Congress to elect a 
Vice President to fill the vacancy created by the regularly elected 
Vice President becoming President. I suspect that under such ar-
rangements the new President would effectively pick the new Vice 
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President, a fact which does not disturb me. I recognize the danger 
inherent in such a proposed amendment: the possibility of a House-
Senate deadlock, the fact that the Congress might be controlled by 
a party different from the one that won the last presidential elec-
tion; the fact that a man might secure his selection through agree-
ments with congressional leaders that might impair his independence 
if he becomes President; the fact that the President and the newly 
elected Vice President might not be compatible. Despite these dif-
ficulties, Congress is the national legislative body and I can think 
of no better alternative. 

As to your second series of questions, I hope you will not 
think it inappropriate for me to rest on the views expressed in the 
enclosed letters: oneto Representative Geller (January 5, 1960) for 
the Special Subcommittee on Study of Presidential Inability of the 
House Committee on Judiciary, the other to Senator Estes Kefauver 
(March 4, 1958) for the Subcommittee on Constitutional Amendments 
of the Senate Committee on the Judiciary. 

Again I would emphasize that since every "expert" has his own 
favorite set of procedures and since there are doubts about Congress' 
authority to act, that what we urgently need is an amendment that will 
clearly give Congress complete and full authority to resolve all the 
ambiguities. Such a provision could be combined with the amendment 
suggested by your first question. Once adopted, Congress could then 
provide procedures for determining presidential inability and for 
resolving how the inability is removed, and to distinguish between 
situations where the Vice President should become President and where 
he should serve as Acting President. 

Sincerely, 

~as on 

JWP:jz 

Enclosures 
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UNIVERSITY OF ILLINOIS 
Urbana, Illinois 

Department of Political Science March 4, 1958 

Honorable Estes Kefauver 
Senate Office Building 
Washington, D.C. 

Dear Senator Kefauver: 

I apologize for not answering your January letter, but I have been 
away from my office for the last 6 months on a research leave. I have little 
to add to my letter to Representative Celler (January 5, 1956) for the Special 
Subcommittee on Study of Presidential Inability of the House Committee on the 
Judiciary. However, the intervening public and congressional discussion 
further convinces me that a constitutional amendment is desirable. 

As the Constitution stands a plausible argument can be made that the 
authority to determine the fact of Presidential inability is vested in (1) the 
Congress, (2) the President, (3) the Vice President, (4) the Courts. In my 
judgment the most pressing need is to determine beyond any doubt where the 
responsibility lies. Hence, I favor a simple amendment stating in effect: 
"The Congress may by law provide for the :case of the inability of the President." 

I believe that such an amendment is preferable to one that would itself 
stipulate the procedures to be used. It would allow Congress to change or 
modify the procedures according to future experiences. 

Of course, implementing legislation would be needed. Since the existence of 
"inability," its duration, and the question of whether the Vice President should 
become President or merely Acting President are "political" (but not partisan) 
questions, I favor vesting this judgment in the Congress which is accountable 
to the electorate. I think past history indicates the unwisdom of placing the 
duty on the Vice President. But, in my judgment, the resolution of the doubts 
about who determines which procedures shall be used is more important than the 
question of which particular method should be adopted. I would, by amendment, 
leave up to the wisdom of Congress the decision as to how inability shall be 
established. 

Sincerely yours, 

Jack W. Peltason 



by DR. JACK W . PELTASON 
Professor, University of Illinois 

From a memoramium of ]mluary 5, 1956, in reply to a 
questiounaire, 011- tbe subject of Presidential inability, 
from Rap. Emanuel Celler, Chairnum of tbe House Com-
mittee o1t tbe Judiciary a1zd its Special Subcommittee o1z. 
St11dy of Presidential bzability. 

"THE DICTIONARY distinguishes inability from disabil-
ity by saying that the former 'suggests inherent lack of 
power to pcrfonn something' and the latter 'now commonly 
implies some loss of needed competency or qualifications.' 
But when the framers substituted inability for disability in 
later drafts of the Constitution, they did so for stylistic 
reasons and intended no substantive change. Disability is the 
\vord most frequently used in State constitutions to describe 
a condition when the gubernatorial office is to devolve upon 
some other person. 

'"TI1c contradictory holdings of the few State decisions 
offer little guidance in determining the scope of the inability 
clause. Yet it is clear that a constitution should provide for 
a1l contingencies. It would, therefore, be sensible to define 
inability broadly to insure that the Presidency will always 
be occupied by a person able to discharge his duties. Death, 
resignation, removal by impeachment arc provided for. So, 
too, does the 20th amendment provide for the failure of a 
President-elect to qualify. Since it is highly questionable if 
the issue of qualification should be, or could be, raised after 
an incumbent takes ofli"ce, it would appear that lack of 
qualification can safely be excluded from the coverage of 
the inability clause. But all eventualities other than those 
elsewhere provided for should be included. 

"Any attempt to define inability would be unwise. Inabil-
ity is more than a condition, it is a judgment. It is a 
judgment that cannot be made in advance. It depends upon 
the particular demands at the particular time. Under some 
conditions, pcnumonia might render the President unable 
to discharge his duties. At other times, the demands might 
not be so pressing; a delay in Presidential action might not 
result in a failure to discharge-his responsibilities. 

"Inability is as precise as any word that might be chosen. 
What we need is agreement about who has the responsibility 
to determine whether a particular incumbent is in fact dis-
abled. 

"In the only three instances where there has been wide-
spread concern about Presidential disability, the President's 
actions have been decisive. In the 1919-20 crisis the Presi-
dent's official family successfully resisted several serious 
attempts to raise the issue of disability, attempts supported 
• 28 • 

by powerful Senators and the Secretary of State. On the 
other hand, if a President should declare that he is unable 
to discharge his duties, his decision probably would not be 
questioned. 

"In the States too the chief executives have had a decisive 
voice in deciding their own inability, especially that which 
grows out of illness. 

"Many have argued that the Vice President is the one to 
determine the existence of Presidential disability. However, 
modesty, embarrassment, and unwillingness to assume this 
responsibility have characterized the actions of Vice Presi-
dents. Despite pressures, they have played a self-effacing role. 
The heirs-apparent of governors have not been so hesitant 
and State courts have recognized the lieutenant governors' 
right to raise the issue of disability. 

"Federal judges have been more reluctant than State 
judges to assert jurisdiction and the Presidential Office has 
an immunity from judicial proceedings not granted to gov-
ernors, but a case could be arranged to raise the facts of 
disability. 

"Congress' right to establish disability stems from the 
necessary and proper clause which gives Congress the power 
to pass laws in order to enable the Vice President to execute 
his duties. Although it might be argued that this gives Con-
gress the authority to provide procedures to determine dis-
ability rather than to decide a particular incumbent's dis-
ability, Congress could act in two steps. First, it could pro-
vide that the fact of disability is to be established by a 
joint or concurrent resolution of Congress, and then rule 
that the incumbent was disabled. Certainly such a determina-
tion would be given great weight. 

"111Us unless the responsibility for determining disability 
is clearly given to a single agency there is danger of conflict. 
Even more likely, there is danger that no one wi11 act, 
believing the others have the duty to do so. 

"The procedures should be simple, swift, flexible, and 
acceptable. The decision as to disability is not only a tech-
nical judgment, but also a political decision involving con-
sideration of many factors and one of highest moment. It 
should, therefore, be vested in an agency which has contin-
uing public accountability. 

"TI1e two most obvious agencies to make this decision 
are Congress and the Supreme Court. TI1e former is more 
immediately responsible to the electorate, but is also more 
unwieldy, not always in session, and its decisions, especia11y 
if made by a majority of a political party different from the 
President's, might not be so palatable. The Supreme Court 
lacks immediate accountability for its actions, but it has 
the advantage of being able to act S\viftly and flexibly. Above 
all, the respect accorded to the Supreme Court and the 
general belief that its judges are above partisan politics, 
makes it especia11y suited to determine the highly political 
questi~n of disability. (TI1ere is a risk that the Court's own 

(Continued on page 30) 
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dignity might be jeopardized by the justices' involvement 

in this ticklish task, but it is a risk worth taking.) 

"The Supreme Court could be authorized to investigate, 

appointing whatever assistance the justices consider neces-

sary, and to make a determination upon petition of either 

chamber of Congress or during Congress' adjournment upon 
petition of any 2 or 3 of the following: Vice President, 

Speaker, President pro tempore of the Senate, congressional 

majority and minority party leaders. The Supreme Court 

could be authorized to stipulate whether the disability is 

of a pcnnancnt or temporary nature and on its own motion 

to restore the President to office when the disability has 

disappeared. 
"111e only three States which have established procedures 

to dctem1inc disability have given the job to their State 

supreme courts. AU have done so by constitutional provi-

Sion. 
"State courts have assumed responsibility for establishing 

disability through mandamus or quo warranto proceedings, 

even in the absence of specific constitutional provisions. 

Nevertheless, a constitutional amendment would be neces-

sary in order to empower the Supreme Court to act. 

"\Vithout an amendment an adversaty proceeding-a case 

or controversy- would be required to raise the question of 

Presidential disability and it is doubtful if the issue could 

be first raised in the Supreme Court. Without an amend-

ment the constitutionality of the procedures might be left 

unresolved until it became necessary to put them to use. 

Furtl ermore, e\·en if the power to decide Presidential 

inability were vest~d in others beside the Supreme Court, 

there would be constitutional problems. 
"Can Congress by law stipulate who is to determine dis-

abili y? Does the necessary and proper clause vest this 

power in Congress? Is the precedent of the act of March 

l, 1792, binding? By this act Congress provided that the 

only evidence of refusal to accept or resignation from the 

office of President or Vice President is to be an instrument 

in writing delivered to the Office of Secretary of State. 

"These questions cannot conclusively be answered until 

a crisis is upon us, perhaps not until they arise in a legal 

controversy and are disposed of by the Supreme Court. 

"The Vice President might refuse to :mume the Presi-

dency even if there were a ruling of disability. On the other 

hand, a Vice President has respectable authority to support 

his own right to determine disability even though there had 

been no action by anyone else. 
"Hence, an act of Congress would still leave some basic 

constitutional questions unresolved, and would not decisively 

clarify responsibility. Only a constitutional amendment could 

do these things." 
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Senator Hubert H. Humphr~ 
Unit7d States Senate 0 u L.ST0l':;U u·l5 
Washington, D.C. 

Dear Senator Humphrey: 

In your letter of 22 January you request my views on the questions of Presi-
dential succession and Presidential inability. I am sorry that circumstances 
prevented my replying earlier. 

It is my opinion that the most appropriate successors to the President and 
the Vice President are the chief administrative officers of the government, begin-
ning with the Secretary of State. While it is true that these officers lack a 
direct electoral link with the people, it is also true that any legislator lacks 
a direct electoral link with the whole people: both the Secretary of State and, 
say, the Speaker of the House of Representatives are deficient in this respect. 
The Speaker owes his particular elevation to the House of Representatives; the 
Secretary of State his to the President. If the Speaker's ties are nevertheless 
one degree closer than those of the Secretary of State to the electoral responsi-
bility of the President, his duties--and therefore the character of the man 
likely to hold the office--seem to me to be several degrees further away. This 
latter consideration is to me decisive. 

I am doubtful about the wisdom of a constitutional amendment to empower Con-
gress to elect a Vice President when that office has become vacant. I am impressed 
by the probable incidental, unintended effects of such an amendment. Would it not 
be harmful, for example, to introduce the political controversy that must attend 
such an election during such a critical period in national life? Moreover, such 
an amendment seems to me less likely than a return to the line of suc.cession to 
the Administration to meet what must be the major objectives: to ensure the con-
tinuity and stability and to secure a man capable of exercising well the high 
duties of the Presidency. 

Finally, regarding the matter of Presidential inability, if there was a 
clearer or more particular intention of the Founders than is found in the Consti-
tution itself, I have not run across it. I am very doubtful if any significant 
clarification of the constitutional ambiguity is possible. Not all contingencies 
can be provided for. Here I do not think that any elaboration of language can 
remove the ambiguity, for that ambiguity is inherent: the question of Presidential 
inability must be in the first place for the President to decide; but there may be 
cases where the President cannot decide or will not concede his inability. In this 
latter case someone else must decide, and that must be pre-eminently the Vice Presi-
dent, since he will assume the responsibility of the Presidential office. It is 
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true that a body of censors could be established in advance, to serve as a perma-
nent examiner of the President's capacity; but apart from the disturbing impli-
cations of such an authority, the Vice President would still bear the major burden. 
No doubt any sensible Vice President, forced to act under such circumstances, will 
associate with himself a body of respectable political men, both in the declara-
tion of incapacity and in the pursuit of Presidential performance of the Presiden-
tial responsibilities. I see no alternative to leaving this matter to the good 
sense of the people and the leaders at the time the question arises. I am well 
aware that this is not a perfect solution and that it is not without danger; but 
as far as I can see this imperfection, this danger, and this reliance on the 
people's and their leaders' good sense is inevitable and will not be removed by 
any form of amendment. 

I hope that this is of some help to your deliberations. 

Yours sincerely, 

Herbert J. Storing 

HJS:ap 
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The Honorable Hubert H. Humphrey 
United States Senate 
Washington 25, D. c. 
Dear Senator Humphrey: 

AREA CODE 212 SP 7-2000 

My deepest apologies for not answering sooner your letter of January 
22. I hope that this reply does not come too late to be of use to you. 

With regard to the question of the appropriate line of presidential 
succession, I feel very strongly that the previous congressional sta-
tute which provided for a succession starting with the Secretary of 
State and following through the department heads in the order of the 
creation of their departments, is a far sounder one than the present 
statute providing for succession by the leaders of Congress. It seems 
to me that the presidency should be occupied by a man younger in years 
than the Speaker of the House and the President pro tern of the Senate 
ordinarily are. I feel also that he should be a person who speaks 
for essentially the same constituency as the President, which is not 
ordinarily the same as that from which a Congressman, however much he 
may have the support of his colleagues, normally speaks. In addition, 
he should clearly be a person who is conversant with the international 
problems of the nation, which is not apt to be true of these congres-
sional leaders. 

I do not, however, feel that it is necessary to amend the Constitution 
to provide for the choice of a new Vice-President in the event that the 
Vice-President succeeds to the Presidency. In addition to the attri-
butes which I just mentioned, the presidency calls for a high order of 
political savoir-faire - an ability to deal effectively with both the 
Congress and the people. It also calls for a person who has tremen-
dous strength of character and firmness of purpose to carry out his 
policies in the face of all of the pressures which descend upon him. 
Such a person, if one can be found, should certainly be in the service 
of the United States government and should not be somebody who is sit-
ting casually on the sidelines waiting for the call of duty. This 
person is more apt to be found in the position of Secretary of State 
than in any other single position. If he is not in the position of 
Secretary of State at the time that the Vice-President ascends to the 
office of President, the new President is in a position to put him there. 
So that in effect the Secretary of State is the Vice-President, in the 
sense that he is the President 1 s obvious choice as successor in the 
event that something should happen to him. 

The best argument for electing (at a special attention) a new Vice-
President is to give the people some choice in the man who is to follow 
the President. Since they do not have any effective choice under the 
present system, I do not feel that that is necessarily an important 
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enough consideration to justify amending the Constitution. Besides, 
a person trying to campaign as an heir-apparent is in a very awkward 
position. A system which would enable Congress to elect a new Vice-
President upon the nomination of the President lets the President 
choose his successor with the consent of a group which does not, under 
the present system, have any voice in the choice of a Vice-President: 
namely, the members of both political parties in Congress. I am not 
persuaded that this would be a desirable innovation. 

Since, on the whole, the method of having the Secretary of State succeed 
the Vice-President provides nearly all of the advantages of the present 
system of selecting the Vice-President plus the advantage that you have 
a man who is currently in public life and whose abilities can be assessed, 
I feel that there is no need to amend the Constitution to provide for the 
election for a new Vice-President. 

A much stickier problem, of course, is the question of the inability of 
the President to discharge the powers and duties of his office. It has 
always seemed fairly clear to me that the Founding Fathers didn 1 t know 
exactly what they were doing when they wrote the present provisions in 
the Constitution. I think a respectful deference to their wisdom requires 
this conclusion. Clearly, if they had given the matter any serious 
thought, they would have come up with a system without quite so many am-
biguities and loopholes in it. 

I have not worked out any systematic scheme in this regard, but my im-
pression is that the problem lies in two areas: first, the question of 
when the President becomes unable to perform the duties of his office; 
and secondly, when he becomes able to perform them again. I do feel 
that this is an area where the wording of the Constitution could usefully 
be improved. It seems to me it should be made clear that the successor 
to the President should become President only upon the death of the Presi-
dent in office; and that if the President in office is still alive, his 
successor would only serve as Acting President. If the President is 
alive and it appears to his successor that the President, for any reason, 
is unable to serve, then the Acting President would assume the duties of 
the office, unless the President should forbid it. This would take care 
of the situation in which you had a President physically or mentally unable 
to make even the decision as to whether or not his successor should take 
over. Presumably, if the President is in good mental and physical shape, 
he will indicate to the Vice-President when he should assume the presiden-
tial duties. 

Under any circumstances, it seems to me, the President should be able to 
get back his position and authority simply by announcing that he is ready 
to assume the duties of his office again. This being the case, he should 
not be reluctant to relinquish them on a temporary basis, if the necessity 
arose. I appreciate that the contingency might arise where a President 
would ask to get back his duties (or deny them to his successor in the 
first place) when he was not in fact mentally or physically competent to 
discharge them. But it seems to me that this would be a very rare situa-
tion indeed, and one for which the processes of impeachment would be a 
sufficient safeguard. The closest thing we have had to this is the exper-
ience with President Wilson, and it is not unreasonable to suppose that, 
had there been some clear-cut method of delegating his powers on a tempo-
rary basis, he would have done so. In any event, I am strongly against 



- 3 -

a change in the Constitution, which would permit any body of persons, 
however well-qualified, to take away the powers of the President if 
the President himself was unwilling to relinquish them. It seems 
to me that the dangers in such a provision far outweigh the advantages, 
considering how seldom the provision will be called into play. 

If there is any further way in which I can be of service to you in 
this regard, please do not hesitate to let me know. 

RFC: ll 

Robert F. Cushman 
Associate Professor of 

Government 
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Hon. Hubert H. Humphrey 
United States Senate 
Hashington, D.C. 

Dear Senator Humphrey: 

February 26, 1964 

I believe that you already know from nry previous cor-respondence what nry answer to your letter of January 22 is. I support Senator Keating's plan for the election of two Vice-Presidents. It seems to me that this is the most appro-priate way of taking care of the situation. 

By constitutional practice, the Vice-President suceeds to the Presidency, but I would say that this is true only when he takes over the office upon the death of the President. We have had no actual experience with a Vice-President fulfilling the duties of the office of the President during the inability of the President. Should the contingency arise, I woold think that the Vice.....President would be only the Acting President. I see no need to amend the Constitution with respect to this mat-ter as long as the President and the Vice-President can follow the procedure that has already been established by Presidents Eisenhower, Kennedy, and Johnson. It seems to me that that ought to be sufficient. 

Kind regards. 

MRK:ael 

Sincerely yours, 

~ ~ 
MiltonR. ~J 
Professor of Industrial 
and Labor Relations 

and 
Professor of I.e.\·T 
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Senator Hubert H. Humph~~ ~ G ·T.:r 'U 
United States Senate L:;lJ 1 [!; 
Washington , D. C. 

February 21 , 1964 

Dear Senator Humphrey: 

I was very interested in findin g on my return from Euro e your 
letter of January 22 . Needless to say I am very pleased to find a 
new concern with the problem of succession . You may recall my rais-
ing the issue a year ago when I was President of the American Political 
Science Association. My prime interest arises from the danger of a 
sneak nuclear attack. To meet this danger, I do not believe that it 
would help to empower Congress to elect a vice president. It may, 
however, be a worthwhile proposal for the kind of situation we are 
confronted with at present . 

To meet the dan ger of nuclear attack , I believe it is necessary 
to face the problems created by a wholesale destruction of the 
national capitol. In this eventuality two things are needed . First, 
to provide for a president, and second to provide for a Con gress . 
As far as the president is concerned, I lean towards an arrangement 
whereunder the surviving governor of the largest state would become 
president pro tern until presidential elections can be held. For the 
congress I favor an arrangement whereunder the state legislatures 
could elect a specified number of representatives, as well as two 
senators until elections can be held . 

As to your second question , I do not pretend to know what the 
Founding Fathers intended . I shoulJ~at durin g a temporary ina-
bility the vice president would merely act as president; whereas ifK 
the inability is pronounced permanent by , competent medical authority 
the vice president would become president . The matter of rocedure 
calls for careful exploration . I believe that a request from the 
President or Con gress to our Association would undoubtedly be accepted 
as a significant challenge which after due consideration would produce 
adequate professional proposals . 

With high re gards , 

Sincerely, 



Presidential Succession Work File 
Ray w. ha 
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EXECUTIVE OFFICES 

February 18, 1964 

Dear Hubert: 

Reading the New York Times piece on your survey of poli-
tical scientists about the succession to the Presidency 
causes me to send you the two items by and about Bill 
Benton. 

As you'll see, Bill proposes that the vice-presidency 
be abolished. He proposes that the Speaker of the 
House should always be next in line to the Presidency. 
But the key to his proposal is that a Presidential 
election should always be held within x months o f the 
death or disability o f the President. Bill contends 
that there is nothing sacred about the f our-year rhthym. 

Holnes Alexander , in his account here, says that "Mr. Benton 
further proposes that any successor to a vacant White 
House be required to face almost immediate confirmation 
at the polls. I don't believe Bill is talking about 
"confirmation" here. He would have the Speaker in the 
White House on an interim basis. The field would be 
wide open for candidates in the election . 

Senator Hubert Humphrey 
United States Senate 
Washington, D. C. 

att. 
hk 

Sincerely yours, 

John Howe 
Assistant to William Benton 
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Holmes Alexander 

Abolish The Vice Presidency: Benton 
WASHINGTON - William Ben-

ton <D., Conn.>, who served us 
in the U.S. Senate and State De-
partment, writes me in agreement 
with a column which upheld the 
speaker of the House as the logi-
cal and democratic successor to 
a vice president who has gone 
to the White House. But Mr. Ben-
ton , a serious and informed 
thinker- publisher of the Ency-
clopedia Britannica - goes fur-
ther. He writes : 

"I go · so far as to think that · 
the vice presidency ought to be 
abolished and that the speaker of 
the House should always be the 
successor to the president. I know 
too much about the way the vice 
presidential candidates have been 
selected. The process of selec-
tion is too accidental and too 
haphazard. The speaker of the 
House is always an experienced 
politician who has been tested in 
the crucible. Yes, let us abolish 
the vice presidency." 

Well, a good many people back 
through history have agreed with 
Mr. Benton. John Adams, the 
first vice president, thought it the 
most useless oCfice ever devised 
by the brain of man. Theodore 
Roosevelt considered h i m s e 1 f 
mousetrapped in the post by Mark 
Hanna, who wanted to take T. R. 
out of circulation. Ir you hqve an 
idle evening to review the stand-
ard histories of the Democratic 
and Republican parties, written 
by Frank R. Kent and William 
Starr Myers, respectively, you 
Ci!n refresh your memory on the 
Throttlebottoms whom both par-
ties have nominated as presiden· 
tial stand-bys .. 

Yet only in one instance did a 
vice presidential successor bring 
disaster with him, and in no in· 
stance was a president:by-acci· 
dent any sort of a personal dis-
grace. Andrew .Johnson, a South· 
erner, did not have the genius 
to earry out Lincoln's t>rogram 
fqr tha defeated Confederacy 
\"\Villi lliali~ toward none" h hilt 

during•his pccupancy ot the pres-
idency." 

No Insurance 
Abolition of the vice presidency, 

appears to me, would not insur~ 
us against getting duds in the 
White House.We have had th~m 
there by election, as was sadly 
true in the case of William H•JW-
ard Taft, to say nothing of Gr.1nt 
who, despite malodorous scandals 
in his two administrations, came 
close to getting a third-term nom-
ination. The democratic process 
is not foolproof, or we would 
never have chosen Harding over 
Cox. The responsibility goes back 
to the party system which ought 
to offer us two tickets of four 
estimable men. John F. Kennedy's 
insistence upon Johnson seems 
the best, most · responsible ex· 
ample that historY has yet re-
corded. 

Mr. Benton further proposes 
that any successor to a vacant he did no worse in an impossible ' White House be 'required to !3ce 

fix than several duly elected almost immediate confirmation at presidents have done in times of the polls. He writes : 
depression and party splits. We "There's' nothing sacred about 
tmly had one disgrace in the having presidential elections in 
White House - Warren Hard- the present rhythm of every four 
ing - whose stand-in, Calvin · years . . . Most of the European 
Coolidge, proved the better man countries have their elections at 
on the ticket. what seem to them the most ap,-

It is hard to find much fault . · propriate time - rather than on 
with the successors of this cen· any fixed rhythm." 
tury - Roosevelt, Coolidge, Tru· But there is, I contend, some-
man, ·Johnson. Or, back in the . tt;ing "sacred" and American 19th century, with Tyler, who about the four-year rhythm. It has 
was a better man than President served us well. Indeed, the mys-
Harrison, or with Fillmore, who tique which attaches to the Amer· 
had it all Qver President Taylor. · lean presidency is demonstrably 
Even the most obscure successor, a better guaranty of excellence Chester Arthur, who followed Gar· than many whoop-and-holler earn-
field, did a creditable relief job, paigns hqve been. The seven vice though his only national exper- presidents who have succeeded by 
ience had been as collector of the death are a long way from be-Port of New York, a political job ing the seven worst presidents we 
he got under President . Grant ever had. 
and lost under President Hayes. We need a lot of thinking on An yet, as Myers wrote, "Arthur the succession subject, and Mr. 
really made a success as Benton's contributions are wel· president." Another historian, come atld cogent. But when it 
James Ford Rh!ldes, Mid:"Arthur tomes to "sober second thought~t 
was fundamelltally a , ~ntlem · x· ting_~s · ,,,W?rids. It hil" · ~rl\1 ~~~ ~imi;iy hi ·. ·,H, ~ .te.~t ·-
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Decembe~ 26; 1963 

Dear Ur. Alexander & 

I am expos~d to your columns when I am in Phoenix -
about month over Ch~istmas and a month over Eastor . ay 
I congratulate you on the attached? Have you thought of this 
extra point? When the iipeak•lr succeeds to the Presidency, 
if ho dooG , why should thu Pr~sidcnt ~, election be delayed ~ 

until tho regular nonnal four ye r rbyt ? Suppose the 
Spealtcr succeeded onl:y ninety days aftor the inauguration ot 
the President, as did fla~ry Truman, why shouldn 't both 
p rties hold their convootton during the sunmcr, and why 
shouldn't the new Presidential election be hold the following 
Novomber? There ' s nothing sacred about having Presidential 
elections in the present rhythm of every four years . They 

could be held any timo - six months or nine months after the 
t. ath of a President. Uost of the European countries h ve 
their el ctions at what seem to them the most appropriate ttme -
rather tllan on any :t1xod rhythm. Cort inly the death of a 

, President opens up the appropriatness of a new election. 

! co so tar am to think that the Vice Presidency ought 
to bo abolished and that the Speaker of the House should always 
be the successor to the Presid0nt . I know too much about the 
w y the Vice Presidential can<lidates have been selected . The 

procons of oclection is too accidental and too hazardous. The 
Spenkor of tho House is al~.ays an experienced politician who 
has been tested in tlla crucible. Yes , let us abolish the Vice 
Presidency . Let the Sp~akor of the House uceeed. Lot there 
ba A Presidential election ithin X months (unless, let us say, 
the regular ·rhythm comes up within a rear), 

Mr . Holmes Alexander 
Uo Nnught Syndicate 
922 - 25th Street 

ashington, D.C. 

Dictated in Phoenta 
Tr nscribed in New York 

Sincerely, 

William Benton 

~==============A=t=tachment 
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The Honorable Hubert H. Humphrey 
Uni t~d States Senate 
Waffi ington, D. C. 

Dear Senator Humphrey: 

4, 1964 

TI1ank you for your letter of January 22 
addressed to Professor Swisher. Unfortun-
ately Professor Swisher is presently in the 
hospital undergoing extensive tests and 
observation and will be unable to reply at 
this time. If another two or three weeks 
will not make his reply too late, please 
let me know. 

Sincerely, 

{7J~)i~LA I? ~d~ 
Edna L. Fulton 
Secretary 



Senator Hubert H. Humphrey 
United States Senate 
washington~ D. c. 
Dear Senator: 

521 

3 February 1964 

I am flattex·ed that you should ask for my opinion on the 
problems of Presidential succession and Presidential disability. 
I have long been interested in these problems and I have a few 
ideas which I would like to pass on to you for what they are worth. 
Perhaps, the best way to proceed is to answer your specific ques-
tions and make comments. 

In r•egard to succession, 1 believe we should return to the 
scheme whereby the Cabinet officers follow the Vice President 
rather than the Speaker of the House. Although the idea of having 
an elected official rather than an appointed official "next in line" 
seems more in accord with democratic ideals, we should consider 
carefully what is actually involved. 

The Speaker is not elected by a national constituency. 
Therefore, in ter.ms of the office of the Presidency1 no legitimacy 
can be claimed by virtue of the fact that the Speaker has been elec-
ted to Congress by the people ot one district. If legitimacy 1s 
asserted on the grounds that the Speaker is elected Speaker by the 
whole House, the claim appears more valid. BUt~ if this be the 
basis for designating that the Speaker be next in line, it means 
we find virtue in having the House make a selection. If that be 
so, let the House do the picking, but let it be done in a special 
proceeding 1n ~hich the House meets specifically for the purpose of 
choosing a President or Vice President. More on t~s later. 



The discussion so far leads me to make a couple ot obser-
vations about the Vice Presidency. To those who, like President 
Truman# see such value in having an elected oft1e1al aueoeed to the 
Presidency, I would point out that as a practical matter. the Vice 
President is not an eleeted off1c1al. F1rst of all,. i.antt he 
usually a man who attains the namlnation because the nominee tor 
PreSident has piclted him? Also# how does a voter vote for Vice 
President? Presumably, the men on to.p of the tickets are IJlUC)b 
more important to him. It's a sate bet that th.e OVEilrwhelming 
l'llajority of the voters d.o not weigh very heavily their feelings 
about the Vice Presidential candidates when they cast their votes 
1n ~esidential elections. L_But,. of couX"se. the pro's are rignt 
in trying to set nominees who might add a little strength here and 
there, for if 2% of the vote is arrected, it may be the margin of 
victory.:? So, although the choice of the Vice Pztesidential no:n1nee 
may be crucial in an election, the raot reJDa1ns that the over-
whelming rllajor1ty of the voters have made their choice tor Presi-
dent Without regard to Vice Presidential candidates and perhaps, 
even in $pite or them, 

In v1el'.r of the foregoing,. maybe, we should seriously x-econ ... 
sider the manner 1n which we "eleot11 the Vice l';res1dent., As long 
as it is good strategy to have a balanced ticket, ~e are going to 
be !'aced with the anomaly of a Vice President who is less repreaen· 
tat1ve of the President's goals and aspirations than some of his 
principal officers in the Cabinet. Therefore, it would seem much 
n1ore legi t1mate to nave as a Vice President a mar, who is close to 
the )?resident .. politically. ObviO\UJlY, it wculd not be a good idea 
to hav~ a separate election for Vice President. There would always 
be a likelihood or having a President and a Vice President of op-
posing parties. This would make tor an exceedingl1 ~isruptive tran-
sition period when a President died or was disabled in office. 
What I would like to suggest ~s that there be some exploration of 
the idea of ha.v.ing a Constitutional Amendment which would enable a 
President with the advice and consent or the Senate to appoint a 
Vice President after the election. I reaJ.i~e that,. at first blush, 
this may sound like a tar-oq~ 1dea. But look at it this way: What 
is the .function or a. Vice President? Cel'tainly., h1stor7 woul4 
indicate that his chief fUnction is to take over the Presidency 
when the President dies in office. In add1t1on1 in ~ecent years 
he has been employed moat effectively as a personal representative 
of' the President while the Px'esi.dent is stil~ alive. 1 ask you., 
is ;Lt better to have the President piok a man with these things in 
~nd after the election or to nave him des18nQte a man who will 
balance the t1cket before the election? To those who would wo~ry 
about the lack of the safeguard that i.s provided 1n g1.v1n.g the 
people an opportunity to reject a Presidential candidate, if the7 
are with h1s :running matej I would point out that the Senate would 
serve as a check against an e.x:tremely unfortunate choice.- if the 
President were empot~ered to appoint after the election. 



For reasons made apparent 'by the above, I would not prefer 
to see Congress elect a V1ce President to fill the vacanc~ created 
by the regularly elected Vice President becoming President. How-
ever6 if it is deemed unwise to have Cabinet officers in the line 
of succession~ I believe it would be better to have Congress elect 
a Vice President rather than have the Speaker next in line. It is 
my frank opinion that if either House alone or the House and Senate 
together were to choose a man to succeed to the Presidency~ more 
often than not, the Speaker would not be the man chosen. And for 
good reason. He is not chosen as Speaker pr1mar1ly on the bas:ls 
ot his qualifications for the P-residency. 

With respect to disability~ I feel that the Founding Fathers 
fully intended that Congress should spell out the specifics within 
the framework of Article II, section 1. Apparently, they d1d not 
see all the difficulties involved with the problem of disability 
and assumed that Congress would be able to deal with the problem 
easily1 1f' necessary. It is my personal belief that legislation 
with respect to disability is long overdue and I also feel that 
Congress is provided with the widest latitude in determining how 
to solve this problem. The Constitutional provis1on1 it seems to 
me, gives Congress a blank check in these words, 11 ••• and the 
Congress may by law provide for the case of removal, death, resig-
nation or inability both of the President and Vice President, de-
claring what officer shall then act as President and such Qfficer 
shall act accordingly until the disability be removed or a Pre 1dent 
shall be elected. tt I think the arguments over whether or not the 
Vice President is President or Acting President unttl the disability 
is removed are really beside the point. If Congress were to spell 
out what was to happen, an overly-ambitious Vice President would 
not be able to "steal" the office of the President. 'l'he press,, and 
the publi~would ~act strongly against any such attempt and, if 
1t ever came to a test 1n the supreme Court, l am confident that 
the Court would support the statute against a usurper. Nonetheless, 
it would probably be wise in legislating to indicate clearly that 
the Vice President was only serving as Acting President during the 
period or the President's disability. 

Now, for the toughest question of all. What mach1ne~y should 
be set up to deter.mine a President's disability and to adJudge when 
the disability has ended? one thing seems clear. There is no :really 
good solution to this problem. We are going to have to choose among 
choiees none of which is very satisfactory. I would propose that 
whenever a President ~ Vice President teels that the President is 
unable to carry on his duties effectively, or in the case of' a 
President who has been disabled but now believes he is fit to reassume 
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the duties of the otficef that either officer 13hould be able to 
set the machinery in motion to have a Commission inquire into the 
matter, make a determination and where appropriate relieve the 
President or the ~eting President from the Presidency by cert1-
cat1on* The membership ot the Commission should be fixed 1n the 
law hich should also provide that the Chairman will convene the 
Commissi¢n on written notice or c"aplaint of the President1 Vice 
President or Act1ng President. I would like to see such a Cam-
mission composed of the following: the Chief Justice of the 
Supreme Court as Chairman, the majority and ~ority leaders of 
both the House and the Senate1 the Secretary of State and the 
Attorney General.. or course., there are all kinds ot way,s to 
deter.mine the membership of such a Commission. The reason I 
designated the particular people that I did was to protect against 
possible abuses" There hould be some representation from the 
party opposing the ~esident., yet they should not be in the 
maJority. Each branch of the government should be represented 
to prevent a palace guard tram ousting a President. And there 
should also be several members who could be expected to have an 
unusually high degree of personal loyalty to the President to pro-
tect his interests. I am not prepared to make recommendations as 
to how the Commission should operate. BUt it seems to me that 
there would be need tor enabling the Commission to work swiftly 
and 1D procure the aJ.d of medical experts. Patently. a President 
could take umbrage with such a law and argue that the separation 
ot powers principle would render it W1constitut1onal. In the face 
of the Constitutional provision which I have quoted above, I don 1t 
see that such an argUment aan hold water. Despite the separation 
or powers principle., a President can be impeached and he has the 
veto. The Constitution was not drawn up to enforce a rigid and 
absolute separation. 

one last thoUght. l have been greatly disturbed by Congress• 
apparent willingness to allow the Eisenhower-Nixon. Kennedy-JohnSon, 
and Johnson-McCormack agreements about disability to be made and 
stand unchallenged. Tone implication 1s that a President's d1sab1lit1 
1s only a matter which concerns the President and Vice President and 
that the President's interests are the pr1mar1 consideration. Well, 
we all have a stake in insuring that the man we have elected 1s 
able to carry on his dutiea effectively. Say a Prea1dent shows 
signs o~ mental illness, isn't this a matter f'or concern to all or 
us and not just the President and V1ce President? 

:~ 
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5. 

In o1os.1ng# I a.m. very happy that you are pushing for some 
action on theae . problema and I am delighted to have the oppor-
tunity to throw in my two-cents worth. Please feel tree to use 
my remarks 1n any way you see fit . I will be gratified if they 
prove helpfUl. Good luck to you in this endeavor~ 

Beet regards 

Sincerely, 

Harold w. Chase 
Visiting Professor 
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TELEPHONE : COl-UMBUS 5 - 8100 
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February 6, 1964 

Dear Senator Humphrey~ 

Enclosed are my comments in response to your 

inquiry of January 22. Again let me say that I appre-

elate the opportunity to comment.. Please feel free to 

use this contribution as you see fit. If you do pub-

lish all or part of it, I should like to have it noted 

that the ideas expressed here are my sole responsibility. 

The Hon. Hubert H. Humphrey 
United States Senate 
Washington, D. c. 
CMH:ch 

Enclosure 

Sincerely yours, 

tl~U-1~ 
Charles M. Hardin 
Associate Director 
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Memorandum to Senator Hubert H. Humohrey on the Question of Presidential 
Succession 

Charles M. Hard in 
The Rockefeller Foundatio~ 

I 

Let me refer to your first question, breaking it down as follows: 

"(1) \Vhat do you consider the appropriate line of ?residential 

succession? Why?" 

Under the present constitutional system and with reference to 

the clear-cut case of the death of the President and the elevation of the 

Vice President, I should return to the Act of 1886 making the Secretary of 

State once more the first in line after the Vice President. The reason is 

that, with the exception of civil rights , foreign policy raises the most 

lasting and severe challenge to our national survival and to the preserva-

tion of our constitutional democracy. Moreover, even the most urgent do-

mestic questions can ordinarily be recessed on the death of the President, 

whereas foreign affairs cannot. I should prefer the Secretary of State 

who, on the basis of nistory, can be expected to have more knowledge of 

foreign relations and more experience in coping with them. It is most 

appropriate that the Secretary of State be of Presidential stature, and 

many of them have been -- more, I think, than Speakers of the House. More-

over, when a Vice President succeeds to the Presidency, he properly re-

places t he Secretary of State if the incumbent does not have his full 

confidence. It is obvious that the immediate successor to the Presidency 

should have the full confidence of the President so that the President will 

inform him on those matters on which the safety of the republic may depend. 

*The views are the sole responsibility of the author. 



But the President and the Speaker may not share this confidence. Finally , 

the better the Speaker is as Speaker, the more vital is it for him to re-

main in that critical legislative office. 

"What is your opinion on the proposals for Presidential succession 

which would require a constitutional amendment, e . e .. to empower Congress 

to elect a Vice President to fill the vacancy created by the regularly 

elected Vice President becoming President?" 

2. 

If Congress is to be authorized to fill a vacated Vice Presidency, a 

constitutional amendment seems necessaryo But an emergency effort to this end 

in 1964 is inadvisable. It might be difficult to get approval by the necessary 

Congressional majorities (and an attempt might divert attention from pending 

legislation, particularly the civil rights bill ); moreover, the required rati-

fication by 38 states is in fact impracticable because only 18 state legisla-

tures r egularly meet in 1964, and 9 of these are confined to state budgetary 

and constitutional matters. At the same time, I think that in the longer run 

a cor.s t itutional amendment may well be needed , and I sm 11 return to this. 

Let me turn now to your second quest ion. 

11 (2) What was the intention of the Founding Fathers in providing 

for periods where the President is unable to discharge the powers and duties 

of his office? Does the Vfue President become the President or does he 

merely act as President until the inability is removed ?11 

In an admittedly cursory search I have not uncovered salient infor-

mation on the intentions of the Framers in these important matters . They were 

profoundly concerned with the manner of selecting the President; with his 

tenure , re-eligibility; with his powers; and, perhaps above all, with his 

relationship to the legislature. They worried lest cabals form to manipulate 

the Presidential selection, lest undue dependency by the President on the 

legislature cause him to curry legislative favor, or lest the President be 

tempted to use his great powers to subvert the Constitution and perpetuate 

himself in the office . Beside such questions the issue of presidential 
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disability seemed to them of little moment, and for their time they were 

probably correct. 

With the advent of the weekly crisis, we must try to provide for 

the contingency of Presidential disability, but first let us cite the rest 

of your question. 

" 1Nhat is the most appropriate way to clarify the existing ambiguity 

in the Constitution? What specific procedures would you recommend to be fol-

lowed ·in such times of Presidential inability?" 

This question poses a most serious constitutional problem especially 

if terms are defined to include political as well as physical disability. 

President Garfield's lingering death, President Wilson's long illness , and 

President Eisenhower's two heart attacks properly call attention to the 

fragility of the President's health; but we have thought all too little of the 

chance that he may lose his political acumen, insight or courage. The latter 

possibility is much clearer if we contemplate a country threatened by mortal 

danger at a time when its Chief Executive is physically sound but politically 

inadequate. The United States has been spared this kind of crisis that beset 

England in two World Wars •. On the second occasion, English political institu-

tions permitted the constitutional replacement of a Chamberlain by a Churchill; 

on the first, of an Asquith by a Lloyd George. 

Let us then analyze the problem, taking physical disability first. 

We may propose one principle: so long as the President lives and has not re-

signed, the Vice President should be Acting President. The cost of this 

pejorative prefix will be considerable, for the Chief Executive needs all the 

authority-making symbols of his officeo The cost will probably be supportable 

if the President lingers, as he might even for a year, in a coma. If the 

President recovers consciousness and lucidity without regaining the necessary 
~ 

stamina and energy, he may become convinced that he should resign. 

But he may not choose to resign, and this would create one of three 

possible situations, all very dangerous. The second of these would arise if 



the President recovers consciousness but has suffered serious impairment to 

his intellectual faculties and yet refuses to resign. The third is sharply 

different, namely, if the President ' though vigorous and in full possession 

of his faculties cannot grasp the threats to the country, find the means to 

oppose them, and act with vigor and dispatch. This last is what I should 

call political disability, and I repeat that if we think we are immune to 

it, we should remember that Britain has had to face it twice in this century. 

All three of these situations have one thing in common : each re-

quires a judgment and the courage and power to enforce it. At heart the 

problem is political and not legal. It cannot be taken care of in advance 

by detailed legislative provisions. I can imagine the leaders of a truly 

national political party soberly making and enforcing a judgment on the 

President's disability, but I can conceive of no other way of solving it. 

At best we might hope to take legal steps which will foster conditions for 

the evolution of political institutions and processes which can deal with 

the issues we have raised, 

II. 

What follows goes beyond an effort to answer the specific questions 

you put to me, but I am going to take advantage of your invitation for 

"general comments" to extend my remarkso I do indeed think that we might 

well give careful consideration to a constitutional amendment and shall 

suggest one for discussion rather than in the conviction that the specifics 

proposed are unalterably the best oneso 

First, when the Vice President has assumed the Presidency, I 

should charge the House of Representatives forthwith to choose his successor 

by a majority voteo This would put the choice in the House where it is now 

for the Presidency if and when no candidate gets a majority in the electoral 

college; but now members would vote as individuals, and the comparable rule 

giving each state one vote would be rejectedo 



Second, I should do away with the present nomination and election 

of the Vice President in favor of election by the House of Representatives. 

\Vhen a new House convenes and organizes itself, this would be its first 

function. 

5. 

Third, I should elect the House for four years, making its election 

and term the same as those of the President . 

Let me comment . A prime reason for this move is t o help create an 

institutional sense in the House of Representatives of its being a ggvelnment-

making body . Selection of the Vice President would be among the highest 

political functions . It is so important that it should be vested in one 

body which already has a corporate sense rather than a hybr id like some 

especially convened assembly of t he House and Senate or an artificial congress 

of Presidential electors . The House r ather than the Senate seems to be the 

natural seat of this function of we are to honor the constitutional practice 

that the most populous states have a proportionately greater voice in filling 

the nation's highest offices. 

But to perform this function the House must be changedo It needs 

to be more national; it should have a longer lease on political life; it 

needs to fret less over special interests and to concern itself more with 

the national purpose and programs. Relief from the tyranny of biennial 

elections is recommended. This step which has many distinguished proponents 

should be included in the same amendment that changes the election of the 

Vice President, partly for its educational effect and partly to make the 

proposal more attractive, especially to Congressmen from the less populous 

stateso 

If the House selects the Vice President at the beginning of an 

incoming administration, I should expect the influence of the newly elected 

President to be -- properly -- very greato It is now accepted that successful 
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Presidential candidates select their running m9.tes. When a new President 

takes office, with patronage unspent and with national sentiment typically 

r~nning strongly in his favor, his voice would and should be the most power-
1 

ful in the selection of the Vice President. 

But his would not be a simple fiat because he would, perforce, 

operate through his party; and now we come to wffit seems to me the nub of 

the question. Faced by the threats of these perilous centuries, the United 

States must re-examine its inherited institut ions. Tie need a strong, con-

tinuous government which is accountable at ho~e but also capable throughout 

6 • 

the world of vigorous action i n the nat ional i nterest or t o fulfill the national 

purpose. Such government mus t be selected and staffed by a group of men who 

are organized enough to concert t heir purposes and visible enough to be held 

responsible. Together, they consti tute what we know as a polit ical party, 

but the inherited fractionalization of Amer i can polit ics inhibits their 

formation and functioning as such. 

What needs to be done, then, is to create the conditions around which 

a more organized and nationalized political party (or, rather, a system of two 

such parties) may form about certain functionso Of these, perhaps the most 

important is government-makingo 

By fixing the selection of the Vice President in a definite body of 

visible men that has a wide range of continuous political functions, we should 

hope that the practice of participating in government making would strengthen 

the House of Representatives in its sense of national mission. 

Let us return to the question of presidential disability. The sug-

gestions made above all point in the only direction that seems open to me to 

attack this most difficult problemo I have never been able to i magine a set 

of rules for men to follow in replacing a disabled Presidento The only hope 

1 ·. What happens when as occurred only once since the Civil War, the House is 
organized by the political party opposite to the President? It might be wise 
to provide in the amendment for the President to nominate the Vice President 
to the House of Representatives, but I should prefer to see this develop by 
custom. 



.. . .. . 
• 

I see is to try to create the conditions of responsible party government in 

which leaders will recognize their natural obligation in such extreme circum-

stances and will find a way to discharge ito I should look, then, toward the 

creation of national parties of which the leaders follow their own high poli-

tical sense and find a legitimate means to meet a crisis of Presidential dis-

ability. If the fear is raised that these provisions might open the door to 

endless intrigues against the President, this may be allayed by the retention 

of the national Presidential election. Political parties have inestimable 

stakes in successful Presidential candidates. They will not lightly sacrifice 

a leader who has demonstrated his popular appeal by winning a Presidential 

electiono I should think, therefore , that this procedure would be as much 

in keeping with the spirit of the Constitution as an attempt, foredoomed, 

I am cunvinced, to spell out detailed legal requirements. 
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" D1EPARTMENT OF GOVERNMENT February 5, 1964 WEST SIBLEY 

Senator Hubert H. Humphrey 
Senate Office Building 
Washington 25, D. C. 

Dear Senator Humphrey: 

I am :pleased to respond to your letter of January 22 concerning 
Presidential succession and inability. 

1. Presidential succession. 

I believe we should return to the :provisions of the 1886 law, 
according to w·hich the line of succession descends through the various 
members of the Cabinet. .t.zy- reasons are surely familiar to you. Succession 
should be automatic and unquestionable; the successor should not be 
required to do anything to qualifY for the office -- especially something 
that raises legal or constitutional doubts. (For example, is the Speaker 
or President :pro tempore an "Officer" in the sense of Art. II, 1, #5?) 
Secondly, a member of the Cabinet is much more likely to :provide con-
tinuity in the executive branch, and I believe this is a desideratum; 
furthermore, he is more likely than a legislator to be well informed on 
current :problems facing the executive. Thirdly, candor requires me to 
say that he is likely to be more qualified to deal with the major :problems 
facing the country now and in the foreseeable future, namely, :problems 
of foreign relations. Lastly, I am un:persuaded by the argument, advanced 
by President Truman, that a Speaker of the House or a President :pro tempore 
would be a more democratic choice. A Cabinet officer holds his :position 
by virtue of an appointment by the man who, more than any legislator, 
is chosen by the :people of the United States, with the consent of the 
same body that chooses the President :pro tempore. 

I am opposed to the :proposed constitutional amendment that would 
:provide for the election of a new Vice President upon the succession of 
the Vice President to the Presidency. Suppose, after succeeding to the 
Presidency, the Vice President were to die before the Congress had elected 
his successor. Presumably, the next in line would succeed. Would he 
hold the office only until a Vice President were elected? Suppose the 
President and the Vice President died at the same time. Would the Speaker 
(or, assuming a return to the 1886 arrangement, the Secretary of state) 
succeed to the Presidency temporarily, until the Congress selected a 
new Vice President? And, in the event of the simultaneous death of both 
the President and Vice President, who would nominate the new Vice President? 
And, assuming the President were to be empowered to nominate a Vice 
President, who would then be confirmed by the Congress, there is always 
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the chance of disagreement leading to stalemate. No sir, succession as 
I said above, must be automatic and unquestionable, depending on no one 
to do anything. As to the proposal that a Vice President be chosen by 
electors chosen at the mid-term election: This would work onzy if a 
vacancy occurred, say, at least three months before the elections, for 
the parties would need time to nominate candidates, the candidates would 
need time to campaign, and the state election officers would need time 
to print the required ballots. And if the President were to die during 
the campaign, who vTould succeed and for how long? W'ill it be said in 
reply that these contingencies are not likely to occur? Very good; 
we are therefore not likely to have an appointed official -- a Cabinet 
officer -- as President; and I believe it would not be catastrophic if 
we did. Finally, it is my opinion that we are amending the Constitution 
too frequently nowadays. Poll taxes could have been prohibited by a 
statute based on the "Time, Places, and Manner" clause. 

2. Presidential Inability. 

There is nothing I can add to, and nothing I would subtract 
from, what is said on this problem by my colleague Clinton Rossiter in 
the second edition of his~ The American Presideney, pp. 203-215 (Mentor 
ed. ) • As he says {p. 210 J 11 

••• it would be either feckless or reckless 
to lay out an elaborate plan to solve a problem that in one sense is not 
much of a problem at all and in another is quite insoluble. " Hence, I 
join him in calling for a concurrent resolution of Congress, as follows: 

"1) The President of the United States has the right 
to declare his own disability and to bestow his povrers and 
duties upon the Vice-President or, in the event there is no 
Vice-President, upon the next officer in line of succession. 

"2) If the President is unable to declare his own 
disability, the Vice-President is to make this decision on his 
own initiative and responsibility. 

"3) In the event of disability, the Vice-President 
shall only act as President; his original oath as Vice-President 
shall be sufficient to give fUll legitimacy to his orders, 
proclamations, and other official actions. 

"4) The President may recover his powers and duties 
simply by informing the Vice-President that his disability no 
longer exists. 

11 5) Disability, to repeat Professor Silva's words, 
means 'any de facto inability, whatever the cause or the 
duration, if it occurs at a time when the urgency of public 
business requires executive action.' 11 
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In conclusion, I think it is imperative to enact a new succession 
law, and I believe that law should remove the Speaker and the President 
pro tempore from the line of succession. 

mg 

Sincerely yours, 

~l-.~0...--
Walter F. Berns 
Professor of Government 



The Problem of Succession to the Presidency 

The problem of succession is in same ways stickier than the 

problem of disability. The Presidency. is ·an ·office that can never, so 

to speak, be left empty for a moment; the authority of the man who 

wields its mighty po-wers must be recognized as constitutionally and 

morally legitimate by Congress, the courts, the people, and history. 

It is therefore imperative, especially under conditions of modern exist-

ence, that a line of succession be marked out clear1y, that the line be 

extended downward through a number of persons, and that these persons 

be men of standing in the national community. 

The Framers of the Constitution handled this problem in 

characteristic fashion. They designated the Vice-President, whom they 

expected to be a man of genuine standing, as heir apparent, and then 

invited Congress to guard against the calamitous event of a double vac-

ancy (or a vacancy combined with a disability, or even a double disab-

ility) by enacting a law "declaring what officer shall then act as 

President." Congress has responded to this invitation on three occasions--

1792, 1886 and 1947--each time with a law that has pleased just about 

no one who studies it 'nth a lawyer's care or a historian's imagination. 

Fortunately, we have thus far been spared the necessity of doing anything 

more than study these three laws for imperfections. In the course of 

175-odd years we have lost eight Presidents and eight Vice-Presidents 

during their terms of office, which comes to a total of sixteen occasions 
-tC 

when the heir apparent to the authority if not the office of the Presi-
/\ 

dency was marked out by law. But never yet have we lost both men whom we 

had elected to serve us for four years. This is no guarantee for the 

future. 

There are two obvious pools of talent and prestige upon which 

the nation can be expected to draw for an acting President: the heads of 
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the executive departments and the leadership of Congress. Those notable 

pools that spavm generals, Justices, and state governors are all, for 

one sound reason or another, a little too muddy to be tapped with confid-
e"""' ence, and Congress has refUsed to look beyond the Cabinet and its~leader-

ship for men to entrust with t he powers of the Presidency in the event of 

a double vacancy. 

Congress came up with its first shaky solution to the problem 

of succession in 1792 . The solution, be it noted by those who like to 

make bloodless gods of the Founding Fathers, was a product of political 

animosity rather than of creative statesmanship. Instead of designating 

the Secretary of State as first in line after the Vice-President (the 

sensible solution, except that the Secretary of State was Thomas Jefferson), 

the conservative leadership of Congress picked on the President pro tern-

pore of the Senate and, after himrthe Speaker of the House. Neither 

of these officers was to be President, but was only to act the part . 

Further, if the double vacancy were to occur during the first two years 

and seven months of any given presidential term, the Secretary of State 

was to proceed "forthwith" to call a special election. 

Despite many doubts about both the constitutionality and 

practicality of this law, Congress did not make a real attempt to improve 

upon it until 1886. Then, for motives so mixed that I beg to be excused 

from deciphering them, the two houses turned abruptly to the other great 

pool of talent and prestige, the President ' s ovm Cabinet. Henceforth, 

in the event of a double vacancy, the succession was to run down the line 

from Secretary of State to Secretary of the Interior . Upon such a child 

of fortune only the "powers and duties" of the Presidency ,.,.ere to devolve, 

but he was to hold them all the way to the next regular election. The 
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provision for a special election in the law of 1792 was consigned to 

oblivion--and with it another clear but never cle~y stated expectation 

of the Framers of the Constitution. 

Just before leaving for Potsdam in 1945, Harry S. Truman 

asked Congress to reconsider the succession extablished in 1886. As an 

old legislative hand he had been strongly impressed by the argument that 

it vrould be more "democratic" to have an elected rather than an appointed 

official in line right after him. vfuen this argument was first put 

fonTard for Truman's consio.erations, Edward R. Stettinius vTas Secretary 

of State and the chance to replace him as crown prince with Sam Rayburn, 

Speaker of the House, vTas enough to get the wheels of Congress in motion. 

After James F. Byrnes had taken over from Stettinius, however, the 

wheels grouno to a halt. The victory of' the Republicans in the congress-

ional elections of 1946 provided Mr. Truman with a matchless opportunity 

to act the statesman; this he did by once again asking Congress to recast 

the succession in favor of the Speaker, vmo had now been transformed by 

the alchemy of politics from a man named Sam Rayburn to a man named 

Joseph W. Martin. Congress responded with the law of 1947, which we are 

likely to carry on the books for some time to come, praying all the while 

that we shall never have to use it. 

The Presidential Succession Act of 1947 dra-vrs primarily on the 

legislative pool, keeping the Cabinet in reserve for the most contingent 

of' contingencies. It is a complicated piece of legislation, and I will 

limit this exposition of' it to those provisions designed to produce an 

acting President in the event both the Presidency and Vice-Presidency have 

fallen vacant. In such an unhappy event, "the Speaker of' the House of 

Representatives shall, upon his resignation as Speaker and as Representative 

in Congress, aetas President." If' there is no Speaker, of if"the Speaker 
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fails to ~ualify as Acting President, then the President pro tempore of 

the Senate shall, upon his resignation as President pro tempore and as 

Senator , act as President . " If there is no Speaker or no President pro 

tempore , or if neither is ~ualified (for example, neither is a natural-

born citizen), the line of succession then runs down through the Cabinet 

to the first of its members "not under disability to discharge the povrers 

and duties of the office of President," vrhich is to say that he must be 

"eligible to the office of :!resident under the Constit.Jion," must hold 

his office "vri th the advice and consent of the Senate," and must not be 

under impeachment . Such a man would be an acting President twice over , 

for he vrould serve only imtil a Speaker or President pro tempore had 

qualified to take over . As in the law of 1886, no provision at all is 

made for a special election . 

A number of substantial objections have been raised against 

this latest arrangement for the succession to the Presidency . For one 

thing, it is a ~uite unsettled question Whether either the Speaker of the 

House or the President pro tempore of the Senate is an "officer" vrithin 

the meaning of the Constitution . For another, the Succession Act of 

1947 perversely re~uires the man upon whom the powers and duties of the 

Presidency devolve to resign the very office--the one he is already 

holding--to which these powers and duties are attached by law. Congress, 

that is to say, has pwv~r to attach the authority of the Presidency to 

an office, but not to decide what officer shall become President, which 

is exactly what it has done in the Act of 1947. 

Even if these are technicalities that we cotlid overcome with 

a show of connnon sense, would it not be more sensible to return to the 

Act of 1886 and designate the Secretary of State as statutory heir apparent 
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and to line up the other members of the Cabinet behind him? At least 

four reasons can be mustered in support of the contention that the Act 

of 1886 is superior to the Acts of 1792 and 1947: first, that we have 

several times been without a Speaker or President pro tempore; second, 

that the Secretary of State (or Treasury or Defense) would be more 

likely to provide continuity in the executive branch; third, that the 

Presidency would remain>for the unexpired portion of that term, in the 

keeping of the same party; and fourth, to be as realistic as possible, 

that more men of presidential stature have presided over the Department 

of State than over the House of Representatives. 

The problem of succession could best be solved, except in the 

most ghastly and unforeseen of circumstances, by providing some dig-

nified and conclusive means of filling the Vice-Presidency When~~ it 
' 

has been vacated. If vre could be sure that there would always, or 

almost alYro.ys, be a Vice-President, then we would not need to worry our 

heads too much over the really quite unanswerable question of Whether 

the Secretary of State or Speaker of the House would make a better 

President. 

The proposal of a second Vice-President, to be elected with 

the President and Vice-President on the same ticket, is not a happy one. 
w Not may of our able men, I fe-ar, would be candidates for a position of 
" 

even less power and promise than the Vice-Presidency itself. 

purpose. 

Several methods have been proposed to fill a vacant Vice-Presidency: 

1) A/ote of the electoral college, especially convened for this 

2) Designation by the President. 

3) Election by one or both Houses of Congress. 

4) Nomination by the President and confirmation by a joint 

session of Congress. 
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The first of these methods would be inadmissible because the 

electors are rarely men of national standing, the second because no 

President should be permitted to act entirely on his own in choosing 

a successor, the third because no Congress should be permitted to shove 

a successor upon a President against his will and judgment--especially 

if the President's party is in the minority in Congress. 

The fourth method, which would join the three great political 

branches of our government together in a solemn and responsible act, 

strikes me as much~~ most sensible and convenient way to handle this 

delicate and vital problem. The burden would rest upon the President 

to nominate a man of the highest stature and abilities, upon the Congress 

to withhold its approval unless just such a man were nominated. Because 

the President proposes we could expect the promise of continuity in the 

executive branch; because Congress disposes we could assume the fact of 

legitimacy. 

An amendment to the Constitution 1rould be necessary to fix this 

reform firmly in the American system of government, but I see no reason, 

political or constitutional, why Congress could not enact a temporary 

"' law· creating the office of "acting Vice-President, providing for filling 

it in the manner described above in the event the Vice-Presidency itself 

is vacated, and designating its occupant as first in line of succession. 

This double step, a proposal of an amendment to the Constitution 

accompanied by a stop-gap law, is the surest way, in my opinion, to solve 

the enduring problem of which we have been so dramatically reminded by 

the tragic death of President Kennedy. 



.. 

Columbia University in the City of New York 

DEPARTMENT OF PUBLIC LAW 

AND GOVERNMENT 

Senator Hubert H. Humphrey 
United States Senate 
washington, D. c. 
Dear Senator: 

New York 27, N.Y. 
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I am flattered that you should ask for my opinion on the 
problems of Presidential succession and Presidential disability. 
I have long been interested in these problems and I have a few 
ideas which I would like to pass on to you for what they are worth. 
Perhaps, the best way to proceed is to answer your specific ques-
tions and make comments. 

In regard to succession, I believe we should return to the 
scheme whereby the Cabinet officers follow the Vice President 
rather than the Speaker of the House. Although the idea of having 
an elected official rather than an appointed official "next in line" 
seems more in accord with democratic ideals, we should consider 
carefully what is actually involved. 

The Speaker is not elected by a national constituency. 
Therefore, in terms of the office of the Presidency, no legitimacy 
can be claimed by virtue of the fact that the Speaker has been elec-
ted to Congress by the people of one district. If legitimacy is 
asserted on the grounds that the Speaker is elected Speaker by the 
whole House, the claim appears more valid. But, if this be the 
basis for designating that the Speaker be next in line, it means 
we find virtue in having the House make a selection. If that be 
so, let the House do the picking, but let it be done in a special 
proceeding in which the House meets specifically for the purpose of 
choosing a President or Vice President. More on this later. 
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The discussion so far leads me to make a couple of obser-
vations about the Vice Presidency. To those who, like President 
Truman, see such value in having an elected official succeed to the 
Presidency, I would point out that as a practical matter the Vice 
President is not an elected official. First of all, isn't he 
usually a man who attains the nomination because the nominee for 
President has picked him? Also, how does a voter vote for Vice 
President? Presumably, the men on top of the tickets are much 
more important to him. It's a safe bet that the overwhelming 
majority of the voters do not weigh very heavily their feelings 
about the Vice Presidential candidates when they cast their votes 
in Presidential elections. L§ut, of course, the pro's are right 
in trying to get nominees who might add a little strength here and 
there, for if 2% of the vote is affected, it may be the margin of 
victory~ So, although the choice of the Vice Presidential nominee 
may be crucial in an election, the fact remains that the over-
whelming majority of the voters have made their choice for Presi-
dent without regard to Vice Presidential candidates and perhaps, 
even in spite of them. 

In view of the foregoing, maybe, we should seriously recon-
sider the manner in which we "elect" the Vice President. As long 
as it is good strategy to have a balanced ticket, we are going to 
be faced with the anomaly of a Vice President who is less represen-
tative of the President's goals and aspirations than some of his 
principal officers in the Cabinet. Therefore, it would seem much 
more legitimate to have as a Vice President a man who is close to 
the President politically. Obviously, it would not be a good idea 
to have a separate election for Vice President. There would always 
be a likelihood of having a President and a Vice President of op-
posing parties. This would make for an exceedingly disruptive tran-
sition period when a President died or was disabled in office. 
What I would like to suggest is that there be some exploration of 
the idea of having a Constitutional Amendment which would enable a 
President with the advice and consent of the Senate to appoint a 
Vice President after the election. I realize that, at first blush, 
this may sound like a far-out idea. But look at it this way: What 
is the function of a Vice President? Certainly, history would 
indicate that his chief function is to take over the Presidency 
when the President dies in office. In addition, in recent years 
he has been employed most effectively as a personal representative 
of the President while the President is still alive. I ask you, 
is it better to have the President pick a man with these things in 
mind after the election or to have him designate a man who will 
balance the ticket before the election? To those who would worry 
about the lack of the safeguard that is provided in giving the 
people an opportunity to reject a Presidential candidate, if they 
are with his running mate, I would point out that the Senate would 
serve as a check against an extremely unfortunate choice, if the 
President were empowered to appoint after the election. 
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For reasons made apparent by the above, I would not prefer 
to see Congress elect a Vice President to fill the vacancy created 
by the regularly elected Vice President becoming President. How-
ever, if it is deemed unwise to have Cabinet officers in the line 
of succession, I believe it would be better to have Congress elect 
a Vice President rather than have the Speaker next in line. It is 
my frank opinion that if either House alone or the House and Senate 
together were to choose a man to succeed to the Presidency, more 
often than not, the Speaker would not be the man chosen. And for 
good reason. He is not chosen as Speaker primarily on the basis 
of his qualifications for the Presidency. 

With respect to disability, I feel that the Founding Fathers 
fully intended that Congress should spell out the specifics within 
the framework of Article II, section 1. Apparently, they did not 
see all the difficulties involved with the problem of disability 
and assumed that Congress would be able to deal with the problem 
easily, if necessary. It is my personal belief that legislation 
with respect to disability is long overdue and I also feel that 
Congress is provided with the widest latitude in determining how 
to solve this problem. The Constitutional provision, it seems to 
me, gives Congress a blank check in these words, " ••. and the 
Congress may by law provide for the case of removal, death, resig-
nation or inability both of the President and Vice President, de-
claring what officer shall then act as President and such officer 
shall act accordingly until the disability be removed or a President 
shall be elected." I think the arguments over whether or not the 
Vice President is President or Acting President until the disability 
is removed are really beside the point. If Congress were to spell 
out what was to happen, an overly-ambitious Vice President would 
not be able to "steal" the office of the President. The press, and 
the publi~would react strongly against any such attempt and, if 
it ever came to a test in the Supreme Court, I am confident that 
the Court would support the statute against a usurper. Nonetheless, 
it would probably be wise in legislating to indicate clearly that 
the Vice President was only serving as Acting President during the 
period of the President's disability. 

Now, for the toughest question of all. What machinery should 
be set up to determine a President's disability and to adjudge when 
the disability has ended? One thing seems clear. There is no really 
good solution to this problem. we are going to have to choose among 
choices none of which is very satisfactory. I would propose that 
whenever a President or Vice President feels that the President is 
unable to carry on his duties effectively, or in the case of a 
President who has been disabled but now believes he is fit to reassume 
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the duties of the office, that either officer should be able to 
set the machinery in motion to have a Commission inquire into the 
matter, make a determination and where appropriate relieve the 
President or the Acting President from the Presidency by certi-
cation. The membership of the Commission should be fixed in the 
law which should also provide that the Chairman will convene the 
Commission on written notice or complaint of the President, Vice 
President or Acting President. I would like to see such a Com-
mission composed of the following: the Chief Justice of the 
Supreme Court as Chairman, the majority and minority leaders of 
both the House and the Senate, the Secretary of State and the 
Attorney General. Of course, there are all kinds of ways to 
determine the membership of such a Commission. The reason I 
designated the particular people that I did was to protect against 
possible abuses. There should be some representation from the 
party opposing the President, yet they should not be in the 
majority. Each branch of the government should be represented 
to prevent a palace guard from ousting a President. And there 
should also be several members who could be expected to have an 
unusually high degree of personal loyalty to the President to pro-
tect his interests. I am not prepared to make recommendations as 
to how the Commission should operate. But it seems to me that 
there would be need for enabling the Commission to work swiftly 
andm procure the aid of medical experts. Patently, a President 
could take umbrage with such a law and argue that the separation 
of powers principle would render it unconstitutional. In the face 
of the Constitutional provision which I have quoted above, I don't 
see that such an argument can hold water. Despite the separation 
of powers principle, a President can be impeached and he has the 
veto. The Constitution was not drawn up to enforce a rigid and 
absolute separation. 

One last thought. I have been greatly disturbed by Congress' 
apparent willingness to allow the Eisenhower-Nixon, Kennedy-Johnson, 
and Johnson-McCormack agreements about disability to be made and 
stand unchallenged. The implication is that a President's disability 
is only a matter which concerns the President and Vice President and 
that the President's interests are the primary consideration. Well, 
we all have a stake in insuring that the man we have elected is 
able to carry on his duties effectively. Say a President shows 
signs of mental illness, isn't this a matter for concern to all of 
us and not just the President and Vice President? 
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In closing, I am very happy that you are pushing for some 
action on these problems and I am delighted to have the oppor-
tunity to throw in my two-cents worth. Please feel free to use 
my remarks in any way you see fit. I will be gratified if they 
prove helpful. Good luck to you in this endeavor. 

Best regards. 

Sin:M 
Harold w. Chase 
Visiting Professor 
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I have your letter of January 22, requesting my opinion concerning the 
problems of presidential succession and presidential inability. I regret that I am at present unable to spell out JIJY views on these very important problEQs in detail, but I wi 11 outline my position. 

Presidential Succession. It does not seem necessary to rehearse all the 
reasons why the present succession law is inadequate and dangerous. The 
Act of 1947 ehould never he. ve been passed, for it set up a plan of sue-
cession l!IUCh more defective than the Act of 1886. However, the earlier 
statute was not satisfactory eit~r. 

In my opinion, the basic need, when the Vice President succeeds to the 
Pre si denoy, is to fill the vacant position of Vice President. The 
desirability of having a Vice President in office at all times seems so 
clear as not to require argtlllent. The only question, then, is how 
vacancies in the Vice Presi dimoy are to be filled. 

Congress is best suited to perfona this function. It has been suggested that the Electoral College from the preceding presidential electi en 
might be utilized, but this would be ridiculous. The electors are faceless people, who are selected to perform as vote-registering automatons, and there is no reason to assume that they would hwe either the rep reeentative quality or the wisdom called for in using their discretion to eel eot a Vice President • 

lfhlle Congress must perform the electoral function of selecting the 
new Vice President, it is highly desirable that the President should also participate in this process. First, Congress should be under compulsion 
to select a Vice President from the same party as the President, the party which won the last presidential election. Second, the new Vice President should be acceptable to the President, because current practice has made 
the Vice President an active mmbe r of the administration. 

Perhaps the be at way to achieve presidential participation would be to 
authorize the President to nominate three men for the poet of Vice 
President, with Congress limited to choosing one of these three. An al-
ternative nathod would be for the President to nominate only one man for the post, whom Congress would be free to accept or reject. In case of rejection, the President would make another nomination. 
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Election of the Vice President would be by both houses of Congress meeting 
in joint session, the members voting as individuals, and a majority required 
to elect. 

I would regard either of the two plans for nomination by the President as 
acceptable. The second plan with only one nominee would reduce the con-
gressiQ'lal role and would emphasize the President's responsibility, but it 
would require him to name a mm woo would be satisfactory to Congress. For 
the President oould not run the risk to his prestige of proposing a nominee 
whan Congress would reject. Either of these plans would of course require 
a consti tuti mal amendment for adoption. 

Presidential Inability. The problem of presidential inability is more com-
plicated, or at 1 east it can be made eo. If e fforts are made to foresee and 
to ll8et every possible ccntingency that might arise, we may get so confused 
by competing propceala that no action at all is possible. I will therefore 
try to ccnfine myself to what. I regard as the essential issues. 

F_,rst, it must be made clear that when t he President suff ers "inability," the 
Vice President can step in and "act" for him until the inability is ter-
minated, without in any way clouding the President 1 s title and right to re-
sume his office. It has been ar gued by some that if a Vice President "acts" 
as President, the President is automatica lly ousted from hie office, and 
cannot resume it. There is no lang'll'ige in the Constitution requiring this 
result and no support in common sense for such a conclusim. President 
Eisenhower 'a agreement with Vice President Nixon in 19:58 and President 
Kennedy 1 s agreement with Vice President Johnson in 1961 both assumed that 
the Vice President could 1act 1 temporarily as President, but if any doubt 
reDlains on this point it should be cleared u p by statute or constitutional 
amendment.. 

I feel that if this issue is clarified, the major part of' the inability 
problem is solved. It was primarily the doubt as to whether the Vice 
President would oust the disabled President if' he 11acted 11 for hi.m that 
prevented Vioe President e from taking any such steps during previous periods 
of' presidential inability. 

There are of coo rae other is sues which might conceivably be the source of' 
future trouble • One is, do we need s aue formal procedure for determining 
and declaring the inability of' the President? It is conceivable that a 
disabled President might be unwilling to concede his disability, and that 
steps might have to be taken to declare him disabled so that the Vice 
President would be authorized to "act" as President. 

A second is sue could arise as to lilether a disabled President 'a inability 
had been removed so that he could resume his office. Here again it is con-
ceivable that a President 11ho had declared himself' or been declared disabled 
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might a ee k to re au me his poet be fore his ina bi li ~ had act.u ally been 
t srminate d. 

Many proposals have been made for setting up machinery for making these 
decisims or settling disputes as to inability. I do not regard the 
adoption of any of these prop<B ala as essential. I feel that., in the 
unlikely event. questions ofthis sort shruldarise, it will be pouible 
to settle them by consultation of executive and legislative leaders, or 
if that should prove impossible , by emergency le gisla ti on. I wru ld see 
no objection to legislation creating an ex officio standing committee of 
medical men to whom questions of presidential inability could be referred 
in Qlse of dispute, but I would give only advisory power to such a body. 
No tP pointive body should have the power to oust the President. This 
should happen only by concurrence of responsible executive and legis-
lative officers, or, in an extreme case, by legislative action alone. 

Since rely yours, 

G~~~ ~-(/~ 
c. Herman Pritchett 
Chairman 
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THE VICE-PRESIDENCY AND THE PROBLEMS OF 
PRESIDENTIAL SUCCESSION AND INABILITY 

JOHN D. FEERICK* 

In Case of the Removal of the President from Office, or of his Death, Resignation, 
or Inability to discharge the Powers and Duties of the said Office, the Same shall 
devolve on the Vice President, and the Congress may by Law provide for the Case 
of Removal, Death, Resignation or Inability, both of the President and Vice Presi-
dent, declaring what 0 fficer shall then act as President, and such 0 fficer shall act 
accordingly, until the Disability be removed, or a President shall be elected.1 

THE orderly transfer of power to President Lyndon B. Johnson upon 
the tragic death of our late President, John F. Kennedy, clearly 

revealed one remarkable strength of our Government-its continuity. 
Succession by the Vice-President was swift and unquestioned. No gap 
occurred in our executive leadership since there was no doubt about who 
was to take over at the helm of the Government-the Vice-President. 
As was noted at the time: "[A] few lines in the Constitution 
have made the Government of the United States a continuum that 
calamities like this ... cannot interrupt or break.m 

Despite (or perhaps because of) the smooth manner in which exec-
utive power changed hands on November 22, 1963, the entire mechanism 
of succession has again come under public and congressional scrutiny. 
Newspaper columnists in particular, public figures, and others have 
voiced strong criticism of various inadequacies in the present system.8 

* Member of the New York Bar; member, American Bar Association Conference on 
Presidential Inability and Succession. 

1. U.S. Const. art. II, § 1, cl. 6. 
2. Krock, The Continuum: Kennedy's Death Points Up Orderly Progression in U.S. 

Government, N.Y. Times, Nov. 24, 1963, § 4 (The News of the Week in Review), p. 9E, 
cols. 1-2. 

3. For a sampling of the criticisms of the present succession law, see Childs, Succession, 
N.Y. Post, Nov. 29, 1963, p. 50, cols. 1-2 ("This is the time to adopt a carefully thought-
out plan of succession."); Eisenhower, When the Highest Office Changes Hands, Saturday 
Evening Post, Dec. 14, 1963, p. 15, col. 4; Lawrence, Presidential System Flaws Seen in 
Fixing of Tenure, N.Y. Herald Tribune, Dec. 11, 1963, p. 27, cols. 1-2 ("The weakness is 
the obligation written in the Constitution requiring that Presidential and Congressional 
elections be held at fixed times.") ; Lippmann, The Presidential Succession, Wash. Post, 
Dec. 12, 1963, p. A21, cols. 1-3 ("There are several very grave objections to the present 
law."); Morris, The Muddled Problem of the Succession, N.Y. Times, Dec. 15, 1963, § 6 
(Magazine), p. 11; Nixon, We Need a Vice President Now, Saturday Evening Post, 
Jan. 18, 1964, p. 6; Reston, The Problem of Succession to the Presidency, N.Y. Times, 
Dec. 6, 1963, p. 34, col. 5 ("Congress has been remarkably casual about this succession 
problem from the start of the Republic."); Wilmerding, Jr., Wash. Post, Dec. 8, 1963, 
p. 1, cols. 2-3, p. A13, eels. 1-4 ("To cast doubt upon the constitutionality of the act 
of 1947 is to confuse a problem already diffic!llt enough. But that the doubt exists can 
scarcely be denied."); Letter From Joseph L. Allen to N.Y. Times, Dec. 4, 1963, p. 46, 

457 
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The S~bcommittee on Constitutional Amendments of the Senate Judiciary 
Committee, under the chairmanship of Senator Birch Bayh of Indiana 
has just conducted extensive hearings at which members of the Congres~ 
and the public have presented their views and proposals as to how the 
inadequacies can be corrected.4 There was general agreement that the 
time for Congress to eliminate these inadequacies is now while there is 
widespread concern about them. ' 

In the main, attention has been focused on three subjects-the Vice-
Presidency, the present succession law, and the inability provision of the 
col. 7 ("More reasonable provisions can be imagined.") ; N .Y. Times, Dec. IS, I963, § 4 
(The News of the Week in Review), p. 8E, co is. I-2 ("The deficiencies inherent in the 
present law, the obscurity of some of its provisions and the unresolved doubts about its 
constitutionality urgently require reappraisal . . .. ") ; id. p. E9, cols. 3-5 (listing of views 
of other newspapers). See also Drummond, President's Party Is Seen Best Suited to Fill 
Vacancy, N.Y. Herald Tribune, Dec. I3, I963, p. 2I, cols. I -2; Montgomery, Presidential 
Succession, N .Y. Journal-American, Dec. 10, I963, p. 23, cols. 5-7; Letter From Martin 
Taylor to N.Y. Times, Dec. 22, I963, § 4 (The News of the Week in Review), p. 6E, cols. 7-8. 

For a sampling of the criticisms of the failure of Congress to solve the problem of 
presidential inability, see Drummond, A Gap At Top If President Should Fall Seriously Ill 
N .Y . . Herald Trib.une: Dec. 6, I963, p. I9, cols. I-2 (It is "imperative" that "the gapin~ 
hole m the Constitution as to what happens when a President is temporarily unable ... " 
be repaired.) ; Krock, Succession Problem; The Death of Kennedy Again Points Up the 
Need to Devise Solution, N.Y. Times, Dec. 8, I963, § 4 (The News of the Week in Review) 
p. 9E, cols. I-2 ("[T]he dreadful event at Dallas, Tex., on Nov. 22 has alerted Congress and 
the people to the problems as never before."); Krock, The Continuum: Kennedy's Death 
Points Up Orderly Progression in U.S. Government, N .Y. Times, Nov. 24, I963, § 4 
(The News of the Week in Review) , p. 9E, cols. I-2; Krock, The Cart Is Getting Ahead 
of the Horse, N .Y. Times, Dec. I2 , I963, p. 38, col. 6; Lewis, Presidential Disability 
Problem Stirs Concern, N.Y. Times, Dec. 22, I963, § 4 (The News of the Week in Review), 
p. 4E, cols. I-6 ("The need for some agreed solution is conclusively demonstrated by 
history.") ; Lippmann, The Problem of a Disabled President, N .Y. Herald Tribune, Dec. I7, 
I963, p. 24, cols. 4-S ("[T]he problem of a disabled President . .. is insoluble without 
a work.able solution of the problem of the succession."); Letter From Martin 'Taylor to 
~.Y. T1mes, D~c. 22, I963, § 4 (The News of the Week in Review), p. 6E, cols. 7-8 ("What 
IS much more rmportant and receiving much less attention is the failure to deal with the 
constitutional uncertainty as to the inability of the President."); N .Y. Times, Dec. 7, 
1963, p. 26, cols. I-2 ("President Johnson's agreement with Speaker John W. McCormack 
. . . is no adequate solution for this difficult problem."); N.Y. Times, Dec. I, I963, § 4 
(The News of the Week in Review), p. IOE, cols. 3-4 ("The time to clarify Presidential 
inability or disablement is now-when the subject of succession is in the forefront of the 
thoughts of a shocked nation." ); N .Y. Times, Nov. 24, I963, § 4 (The News of the Week 
in Review), ?· 8E, cols. 3-4 ("The assassination of John F. Kennedy forces once again 
on the Amencan people the necessity for correcting an important defect in the Constitu-
tion."). See also Letter From Cornelius W. Wickersham to N .Y. Herald Tribune, Dec. 26, 
I963, p. I6, col. 7 ("Presidential Inability"); Letter From Author to N.Y. Times, 
Nov. I7, I963, § 4 (The News of the Week in Review), p. 8E, col. 7 ("Fixing Presidential 
Succession") . 

4. Hearings Before the Subcommittee on Constitutional Amendments of the Senate 
Committee on the Judiciary, 88th Cong., 2d Sess. (I964) . 
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Constitution. The purpose of this article is to examine these interrelated 
subjects. First, a brief history of the Vice-Presidency is presented. 
Then the various succession laws are examined and the present pro-
posal~ to change the 1947 law are consid~red .. Fi~all~'. the rece~t 
proposals for solving the problem of presidential .mability are d!s-
cussed. The author's article in the October issue of this volume contams 
the details of this problem and it will be referred to where appropriate.~~ 

I. THE VICE-PRESIDENCY 

The succession of Lyndon B . Johnson to the Presidency bas left a 
vacancy in the office of Vice-President for the sixteen~ time in ?ur 
history. The Nation is now in its thirty-seventh year Without a VIce-
President. Eight Vice-Presidents have succeeded to the Presidency,

6 

seven have died in office,7 and one has resigned from office.
8
• A study 

of the Vice-Presidency is essential for a thorough understanding of the 
problems of succession and inability.

9 

s. Feerick, The Problem of Presidential Inability-Will Congress Ever Solve It?, 
supra this volume, at 73 (I963) . 

6. They are : John Tyler (April 4, I84I ), Millard Fillmore (July 9, I850), Andrew 
Johnson (April IS, I865), Chester A. Arthur (September I9, I88I), Theodor~ Roosevelt 
(September I4, I90I), Calvin Coolidge (August 2, I923), Harry S. Truman (April I2! I945) , 
and Lyndon B. Johnson (November 22, I963). The ~tes are those on. wh1ch. the 
respective incumbents died. See note 50 infra on the question of when the V1ce-Prestdent 
becomes President. Andrew Johnson, Roosevelt, Truman, and Lyndon B. Johnson took 
th presidential oath on the same day the incumbent died. Taylor, Arthur and Coolidge 
took it on the following day and Tyler, two days later. The oaths were administered by 
the following: . . . Tyler : Chief Judge William Cranch of the Circuit Court for the. Dt.stnct of Colu~b1a. 

Fillmore: Judge Branch of the Federal District Court for the DIStnct of Columbia. 
Johnson: Chief Justice Salmon P. Chase of the United States Supreme Court. . 
Arthur : Judge John R. Brady of the New York Supreme Court and Chief Judge Mornson 

R. Waite of tbe United States Supreme Court. 
Roosevelt: Judge John R. Hazel of the Federal District Court for the District of Colum~ia. 
Coolidge: His father, a state magistrate and notary public; and Judge A. A. Hoellling 

of the Supreme Court of the District of Columbia. 
Truman : Chief Justice Stone of the United States Supreme Court . 
Johnson: Texas Federal District Court Judge Sarah T. Hughes. 
Excluding President Lyndon B. Johnson's service, succeeding Vice-Presidents have served 

almost 23 years of a possible twenty-eight. 
7. They are : George Clinton (April 20, I812), Elbridge Gerry (November 23, 18I4), 

William R. King (April I8, 1853), Henry Wilson (November 22, I875), Thomas A. 
Hendricks (November 25, I885), Garrett A. Hobart (November 2I , I899) , and James S. 
Sherman (October 30, I9I2) . The deaths of these men left the Vice-Presidency vacant for 
over I3 years of a possible 28. 

8. He is John c. Calhoun (December 28, I832) . The resulting vacancy was for a little 
over two months. 

9. For two excellent studies of the Vice-Presidency, see Waugh, Second Consul (1956); 
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. . A. Creation and Early History 
Surpnsmgly, the Vice-Presidenc 

of the framers of the Constituti y s~;ms to have b~en an afterthought 
of the Constitutional Convention o:f 1 was created m the closing days 
the careful deliberation which h d ~8 7 w~en there was little time for 
Constitution. Provision for a een giVen to other parts of the 
hand, had existed from the ~a~~c~ssor t~ ~e Presiden.t, on the other 
some doubt as to whethe p· k ays o e Conventwn.Io There is 

.d . r me ney's Plan of M 29 . 
presi entia! succession provision u H . ay contamed a 
did include such a provision12 ~ dido~v~, Hamilton's Plan of June 18 
mittee on Detaills The pro d e ugust 6 report of the Com-
d f · pose successor at that p · t th 

ent o the Senate who would be elected b om was e Pre~i-
members. On August 27 Gouver >: the Senate from among Its 
that the Chief Justice should be :ur. Mor~s of Pennsylvania proposed 
dent.14 James Madison disa d e Im~e ate successor to the Presi-
executive powers should be :=- '. ~uggJs~ng that during a vacancy the 
On September 4 a Committee oi~Iere y ~council to the President.lll 
August 31 to consider those arts o~ven, whtch .ha~ been appointed on 
postponed or not acted upon feli d the Constitution which had been 
It recommended an office of v· vepre ~dpartial report to the Convention 
d t d v· tee- resi ent as well as I ti f . 

en an tee-President by an electoral colle lo e ec on o Presi-
On September 7, the dele ates add ge. 

Vice-President. Almost all of th di res~ed themselves to the office of 
dent's position as President of ~ Sscusswn centered on the Vice-Presi-
the office, as proposed (i.e. com~· ~nat~ Elbrid~e Gerry thought that 
Willi . ' mmg e functiOns of succeeding to 

ams, The Rise of the Vice Presiden (1 S 
Presidency of the United States 56 Am Ley R 9 6) . Other studies are Field, The Vice-

of the Vice Presidency of the United Stat~ . ev .. 365 _(1922); Hatch & Shoup, A History 
Presidents (1948); Williams The Am . (19V~4)' Le~, Seven by Chance: The Accidental 
Tom kins Th ' en can Ice Presidency · N L 

P ' e Office of Vice President c1957) ( . · ew ook (1954). See also 
10. For some history about th I . I con tams excellent bibliography) . 

F .ck e co orua office of dep t li 
een , supra note S, at 77-81. u Y or eutenant governor, see 
II. Id. at 82 & n.4S. 
12. 1 Records of the F d 1 C 

[hereinafter cited as Farran~]~ra onvention of 1787, at 292 (Farrand ed. 1911 & 1937) 

13. 2 Farrand at 186. 
14. Id. at 427. 
IS . Ibid. Madison thought that "th S 

dent · d e enate might retard th · 
m or er to carry points whilst the re . . e appomtment of a Presi-

own body .. . . " Ibid. VISionary power was in the President of their 

16. Id. at 493-95 . Nathaniel Gorham of Mas . 
method of election of Vice-President. "[A] sachusetts regiStered an objection to the 
arrive at that appointment." Id. at ~99 R very obscure man with very few votes may 
method, saying that it was designed t . :ger Sherman of Connecticut approved of the 

Ibid. For the .remarks of other delegates~se~d~ a~oo~;;~tive independent of the legislature. 
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the Presidency and presiding over the Senate), violated the principle of 
separation of powers by permitting executive interference in the Legis-
lature.17 Gouverneur Morris dismissed this notion, arguing that the 
Vice-President could be expected to be independent of the President 
("the vice-President then will be the first heir apparent that ever loved 
his father") and that it mattered little or not at all whether the successor 
was a Vice-President who was also President of the Senate or a Senate-
elected President of the Senate.18 Roger Sherman of Connecticut was 
concerned that, without a Vice-President, some Member of the Senate 
would be deprived of his vote (most of the time) by being made Presi-
dent of the Senate. He also felt that the Vice-President "would be 
without employment" if he were not President of the Senate.19 Hugh 
Williamson of Delaware stated that "such an officer as Vice-President 
was not wanted."20 At the conclusion of the discussion the Vice-Presi-
dency was approved by a vote of eight to two.21 Surprisingly, the dele-
gates gave little attention "to the chief part which the Vice-President 
has, in fact, played in history, that is, to his succession in case of the 
death of the President.m2 Similarly, scant attention was paid to the 
office in the state ratifying conventions.28 

On September 8, a committee was formed to "revise the style of and 
arrange the articles agreed to by the House. "24 On September 12, this 
committee returned a draft to the Convention which, except for a few 
changes, was to become the Constitution of the United States. The Vice-
President was given only two duties by the Constitution: (1) to preside 
over the Senate, in which capacity he could vote when the Senate was 
"equally divided" and open the certificates listing the votes of the 
presidential electors,211 and ( 2) to discharge the powers and duties of 

1?. Id. at 536-37. 
18. Id. at 537. 
19. Ibid. 
20. Ibid. 
21. Id. at 538. 
22. Warren, The Making of the Constitution 635 (1937 ed.) . 
23. For an excellent summary of post-Convention discussion on the Vice-Presidency, 

see Field, supra note 9, at 369-73. 
24. 2 Farrand at 547, 553. As to how this Committee rendered the succession provision 

ambiguous, see Feerick, supra noteS, at 85-87. 
25 . U.S. Const. art. I, § 3; id., art. ll, § I. For a good analysis of the casting votes 

of Vice-Presidents, see Learned, Casting Votes of the Vice-Presidents, 1789-1915, 20 Am. 
Hist. Rev. 571 (1915), where the author says that such votes were cast 179 times. See 

also Hatch & Shoup, op. cit. supra note 9, at 101, where it is said that for the period 

1?89-1929, twenty-four of thirty Vice-Presidents cast tie breaking votes 191 times. 
For some congressional discussion of this power, see 6 Cong. Rec. 737 (1877) (debate 

about whether it can be exercised where question involves membership in the Senate), 



462 FORDHAM LAW REVIEW [Vol. 32 
the President in case f h · d h . . 
HI·s . o IS eat ' resignation, removal or inability 26 

was a umque office ne'th I . I . . 
f ti f b ' I er egis ative nor executive but combining 
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and 47 Cong. Rec. I950 (19II) (objections to th . . 
a constitutional amendment). e exerase of power ID a matter involving 

The opening of the certificates of the residenti I I 
ministerial function of the Vice-Preside:t H d a e ectors h.as be~n nothing more than a 
the certificates. Prior to the twelfth d. e oes not decrde disputed questions about 

amen ment however Vice p 'd ts did 
a power. Williams The American Vice p 'd ' ' - reSJ en exercise such 

26 F th d ' I - res! ency: New Look 5 (1954). 
. or e eve opment of the succession clause t th C . 

note 5, at 8I-87; Silva Presidential S . a e onvention, see Feerick, supra 
the subject. ' uccesSJon 1-IJ <195I), the outstanding treatise on 

27. The Federalist No. 68, at 443 (Wright ed 196I) . 
interesting observations on the v· p 'd . (Harm! ton). See President Truman 's 

28 US C t Ice- res! ency, 1 Truman, Memoirs 53-57 (I955) 
· · . ons . art. II, § 1, cJ. 1. · 

29. Ibid. 
30. Presumably, the President pro t f 
31. By An Act of June 1, 1789, I ~:~or2e3 o C the Senate w~uld preside at his trial. 

oath taken by the Vice-President see 15 Sta; 8~n~:~s established such an oath. For the 
interesting history of the Vice-P;esident's th ( L 8), 5 U.S.C. § 16 (1958). For an 
of Office, 104 Nation 248 (1917) Th thoa ' see earned, The Vice President 's Oath 

. e au or says that prior to th C'vil W 
customary for the President pro tempor t d . . e 1 ar it was 
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of course, where the Vice-President has :~u g~m~ Ice-PreSident to administer it, except, 
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This was not due to oversight or lack of deliberation. The Vice-President 
would have the same qualifications as the President (i.e., a natural-born 
citizen, at least thirty-five years of age, and fourteen years a resident 
within the United States )82 since, under the original method of election, 
the presidential electors would vote for two persons for President and 
the person obtaining the second highest number of votes would become 
Vice-President.83 This method was designed to place in the office of 
Vice-President a person equal in stature to the President. 

Its purpose was early frustrated, however, because the electors began 
to distinguish the two votes in their own minds, casting the first for 
the candidate they considered suitable for the Presidency and the second 
for their vice-presidential choice. The inherent defect in the original 
method of election revealed itself in 1800 when most of the Republican 
electors voted for Aaron Burr and Thomas Jefferson, intending Burr 
for Vice-President and Jefferson for President. Burr received as many 
votes as Jefferson so that the election of President fell into the House 
of Representatives.84 As a result, the mode of election was modified in 
1804 by the adoption of the twelfth amendment, which provided that 
the electors would cast two distinct votes-one designated for President 
and one designated for Vice-President. The candidate who received a 
majority of the electoral votes for the respective office would be elected. 
If no candidate obtained a majority, the House of Representatives would 
choose a President from the candidates, not exceeding three, who had 
the highest number of votes for President, and the Senate would choose 
a Vice-President from the two candidates who had the highest number 
of votes for Vice-President. If it happened that the election of a 
President fell into the House of Representatives and the ,House failed 
to elect a President by the date set for his term to begin, the Vice-Presi-
tions to the above rules: In 1805, Chief Justice Marshall administered the oath to Vice-
President Clinton and President Jefferson and, in 1833, to Vice-President Van Buren and 
President Jackson. In 1825, Andrew Jackson (then a Senator and the oldest present) 
administered the oath to Vice-President Calhoun. In 1809, Clinton took the oath at a 
place away from Washington, D. C., as did Gerry in 1813 (administered by a federal 
district court judge), Tompkins in 1821, and King in 1853 (administered in Cuba by a 
consul pursuant to a special act). See note 7 supra. 

32. U.S. Const. art. II, § 1, cl. 5. 
33. See U.S. Const. art. II, § 1. The President was required to obtain a majority of 

the electoral votes. If he failed to do so, then the House, voting by States, would elect 
the President from the five highest. (If two candidates had a majority of the electoral 
votes and were tied, the House would choose between them.) To be elected in the House, 
a person had to obtain the votes of a majority of the States. The Vice-President would 
be that person receiving the next highest number of votes of the electors. If there were 
two or more candidates tied for next highest, then the Senate would choose the Vice-President 
by ballot. See note 35 infra. 

34. For a good account of this election, see Waugh, op. cit. supra note 9, at 41-48. 
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dent-elect would act as President.85 In order to insure that the Vice-
President would have the same qualifications as the President, the words 
"no person constitutionally ineligible to the office of President shall be 
eligible to that of Vice-President ... " were inserted in the amendment.86 

Shortly after the passage of the Constitution, a number of matters 
concerning the Vice-Presidency came under discussion and the low 
opinion of the office became evident. In the debates of the First Congress 
over an annual salary for the Vice-President, some members of the 
House of Representatives felt that his work would be so sporadic that 
he should be paid only on a per diem basis.87 Others, including James 
Madison, believed that not to give him an annual salary would be 
offensive to the dignity of the second officer of the Government. Said 
Madison: 

If he is to be considered as the apparent successor of the President, to qualify him-
self the better for that office, he must withdraw from his other avocations, and direct 
his attention to the obtaining [of] a perfect knowledge of his intended business .... 
[I]f we mean to carry the constitution into full effect, we ought to make provision 
for his support, adequate to the merits and nature of the office.ss 

An annual salary of $5,000 was finally decided upon. 
The paradox which became evident in these debates was the tre-

mendous gap between what the Vice-President was and what he could 
be. As Vice-President John Adams declared: 
I am possessed of two separate powers, the one in esse and the other in posse. I am 
vice-president. In this I am nothing, but I may be everything. But I am president 
also of the Senate.s9 

Although two of the first three Vice-Presidents became Presidents in 
their own Fight (Adams and Jefferson), the notion that the Vice-Presidency 
was a sure springboard to the Presidency ceased with the adoption of 
the twelfth amendment and the rise of political parties. As a result of the 

35. Until February, 1933, when the twentieth amendment was adopted, the term 
began on March 4. Now, of course, it begins on January 20. It is to be noted that under 
the twelfth amendment the Vice-President must obtain a majority of the electoral votes. 
In 1836, Richard M. Johnson failed to receive a majority so that the Senate had to choose 
between him and another. (In such a case, a quorum of the Senate is two-thirds of the 
membership and a majority of the whole number is necessary to a choice.) Johnson 
emerged as the winner. 

36. For an interesting discussion of the thesis that these words would prevent Eisenhower 
from running for the Vice-Presidency, see Krock, Loophole in Presidential Two-Term 
Limit, N.Y. Times, Oct. 8, 1963, p. 42, col. 6; Krock, 'Ike for V.P.' Idea Perished 160 Years 
Ago, N.Y. Times, Oct. 10, 1963, p. 40, col. 6. 

37. 1 Annals of Cong. 672 (1789). 
38. Id. at 674. See also id. at 673-82. 
39. Maclay, The Journal of William Maclay 72 (1927). See Field, supra note 9, at 374-75. 
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twelfth amendment political considerations rather than ability became 
all-important in the selection of a Vice-President. Senator White was 
remarkably perceptive when he said, during the debates on the amend-
ment, that: 
[C]haracter, talent~, virtue, and merit, will not be sought after, in the candidat~. 
The question will not be asked, is he capable? is he honest? But can he by his 
name, by his connexions, by his wealth, by his local situation, by his influence, or his 
intrigues, best promote the election of a President?40 

B. Nineteenth Century Decline 

As predicted, the Vice-Presidency became, in the ensuing years, a very 
inferior and often disparaged office: 41 

The adoption of the Twelfth Amendment in 1804 marks a great turning point in the 
history of the Vice Presidency, and the tum was definitely for the worse . . . . 
Even without the Twelfth Amendment political party practice was pointing the 
Vice Presidency toward a decline. But by specifying that each elector would cast 
one ballot for President and a separate ballot for Vice President the amendment 
made the descent of the Vice Presidency clearer and more understandable.42 

Thus, Vice-Presidents in the nineteenth century rarely were given any 
executive responsibilities, although good relationships existed between 
Monroe and Gerry, Jackson and Van Buren, Polk and Dallas, Lincoln 
and Hamlin, and McKinley and Hobart.48 They did not take part in 
meetings of the President's Cabinet44 and their role as President of the 
Senate became little more than a pastime.45 Few nineteenth century 
Vice-Presidents left any legacy for future occupants. The decline in 
the office was plainly revealed in 1840, when the Democratic National 
Convention failed to select any Vice-Presidential candidate at all to run 

40. 13 Annals of Cong. 143 (1803). Some delegates thought that rather than have the 
twelfth amendment, the Vice-Presidency should be abolished. Id. at 673-74. For an 
excellent analysis of the background and the effect of this amendment, see Wilmerding, Jr., 
The Vice Presidency, 68 Pol. Sci. Q. 17 (1953). The author concludes that the reasons 
for creating the office were frustrated by the amendment and that the office should, therefore, 
be abolished. ld. at 41. 

41. Its first occupant was to note the following in a letter to his wife : "My country has 
in its wisdom contrived for me the most insignificant office that ever the invention of 
man contrived or his inlagination conceived." 1 Adams, The Works of John Adams 460 
(1856 ed.). And its thirty-fourth was to say: "[W]hen I became Vice-President, I was 
familiar with incongruities and inadequacies of that office.'' 1 Truman, op. cit. supra note 27, 
at 53. 

42. Waugh, op. cit. supra note 9, at 50. 
43. See Rosenberg, The Vice Presidency of the United States 175-90 (1930) (unpublished 

thesis in University of California Library). 
44. See note 54 infra. 
45 . Hatch & Shoup, op. cit. supra note 9, at 419. 
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with Van Buren.46 In general, it can be said that the names of the 
nineteenth century Vice-Presidents-e.g., Richard M. Johnson, George 
M. Dallas, William R. King, Hannibal Hamlin, Schuyler Colfax, Henry 
Wilson, William A. Wheeler, Thomas A. Hendricks, and Levi P. Morton47 
-are wholly unfamiliar to most Americans. 

A major nineteenth century development in the Vice-Presidency 
occurred upon the death of William Henry Harrison on April 4, 1841. 

In upwards of half a century, this is the first instance of a Vice President's being 
called to act as President of the United States, and brings to the test that provision 
of the Constitution which places in the Executive chair a man never thought of 
for that office by anybody.48 

Considerable discussion was generated about the status of the then Vice-
President, John Tyler. Did he become President? Or, did he remain 
Vice-President with the added responsibility of discharging the powers 
and duties of the Presidency? Tyler acted decisively, declaring that by 
God, election and the Constitution he had become President, in every 
sense.

49 
Although he seems to have been of the opinion that he auto-

matically succeeded to the Presidency upon the death of Harrison, he 
took the presidential oath in order to eliminate all doubt on the ques-
tion.50 But doubt remained in the minds of some. Said John Quincy 
Adams in his diary: 

But it [Tyler's assumption of the title and office of the Presidency] is a construction 
in direct violation both of the grammar and context of the Constitution, which con-
fers upon the Vice-President, on the decease of the President, not the office, but 
the powers and duties of the said office.~>t 

Despite the objections, Tyler's assumption of the office established the 
precedent that when the President dies, the Vice-President becomes 

46. Richard M. Johnson, the incumbent Vice-President at the time, was unable to 
obtain his party's renomination. 

47. For a complete listing of our Vice-Presidents, see Information Please Almanac 568 
(1964) . In all, there have been thirty-seven Vice-Presidents. Seven have been elected for 
two terms--Adams, Clinton, Tompkins, Calhoun, Marshall, Gamer, and Nixon-and six have 
become Presidents by election-Adams, Jefferson, Van Buren, T. Roosevelt, Coolidge, and 
Truman. 

48. 10 Adams, Memoirs of John Quincy Adams 456-57 (1876). 
49. See remarks of Representative Henry A. Wise of Virginia, Cong. Globe, 27th Cong., 

1st Sess. 4 (1841) . For the thesis that Tyler was wrong-that under the Constitution he 
remained Vice-President, acting as President-see Silva, op. cit. supra note 26. 

50. Fraser, Democracy in the Making 158, 160 (1938) (The Jackson-Tyler Era). For an 
argument that he was not constitutionally required to take the presidential oath because 
succession was one of his constitutional duties for which he had already taken an oath, see 
Feerick, supra note 5, at 90 & n.84. 

51. 10 Adams, op. cit. supra note 48, at 463-64. 
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President for the remainder of the term.52 The taking of the presidential 
· t' I t 53 oath also became a constttu wna cus om. 

C. Twentieth Century Growth 
Although Vice-Presidents Tyler, F~llmore, _Johnson and Roosevelt had 

succeeded to the Presidency, the Vtce-Prestdency ':as not to undergo 
a "renaissance" until the twentieth century. In this century, the role 
of the Vice-President has steadily grown. He has beco~e a regu~ar 

ber of the President's Cabinet 54 a member of the National Secunty 
mem ' · 56 tative of Council,55 the head of some executive agenctes, a represen 

52. Despite this precedent, which has been given some recogt_tition by the twentieth and 
twenty-second amendments, the death of an incumbent PreSident usually .~vokes some 
discuSSl.on over the status of the then Vice-President. Hence the statement that we probably 
h not had so many presidents as we have been accustome o g. ' d t thinkin " Field supra 
n~;: 9, at 385. See, e.g., Moley, Is Truman Really President?, Newsweek, July 14, 1947, 
p 92. Shortly after the succession of President Lyndon B. J ohns~n, a south:vestern attornhey 

. h 1 't · t him seeking a determination that he lS not Pres1dent but rat er broug t a awsu1 agams , 
Vice-President, acting as President. 

53 See note 6 supra. · dat b ck 
54. The practice of the Vice-President's participating in Cabinet ~eetings es a 

. · · v· p 'd t J h Adams 1S reported to have to President George Washington. His 1ce- reSI en , o n , 
· tin' April 11 1791 1 Writings of Thomas Jefferson 278 (Bergh taken .part m a mee g on ' · D · th dm' 

ed. 1907). See also Learned, The President's Cabinet 121-25 (1912~ . unng .e. a 1?-
. t ti'o of John Adams his Vice-President, Thomas Jefferson, did not partic1pat~ 10 
1s ra n ' fin d t 1 · Jati f nctions Cabinet meetings. "I consider my office as constitutionally ~on e o ~glS ve u . , 

d that I could not take any part whatever in executive consultations, even were 1t 
a~oposed." 7 Writings of Jefferson 120 (Ford ed. 1896). Thus, it beca~e customary .for 
~e Vice-President not to participate. Though there may have be~n time~ when VIce-
Presidents did attend meetings of the Cabinet (see Paullin, The ~1ce-Pres1dent and the 
Cabinet 29 Am. Hist. Rev. 498 & nn.13 & 14 (1924)) , no change m the custom w~s to 

' til D ember 10 1918 when Vice-President Thomas R. Marshall, at Pres1dent occur un ec , ' f Wils d 
Wilson's request, presided over a meeting of the Cabinet during the absence o . on an 
his Secretary of State from the country. Marshall presided over several m~etings and 
when Wilson returned to the country, Marshall was invited to atte~d a ~eeting. Id. at 
498-99 In the following administration, the then Vice-President, Calvm Coolidge, became a 

I . b of the Cabinet until President Harding's death. Id. at 500. Charles G. regu ar mem er C b · t tin believing Dawes, President Coolidge's Vice-President, refused to attend a .me mee gs, 
it politically and constitutionally "unwise." Hatch & Shoup, op. crt. ~upra note 9, at 45. 
Subsequent Vice-Presidents (Gamer, Wallace, Truman, Barkley, N1xon and ~ohnson~ 

have been regular members of the Cabinet. The most significant devel~pment app~ne 

durin the administration of President Eisenhower: i.e., Vice-~resident .Ric~rd M . NlXo.~ 
'dg d the meetings of the Cabinet and National Secunty Council durmg the PreSI 

pdreSit' e hover Se Donovan Eisenhower· The Inside Story 378-85 (1956); Eisenhower, en s a sence. e , · 
Mandate For Change 538, 540-41 (1963). . 

55. 61 Stat. 496 (1947), 50 U.S.C. 402 (1958) . T~ development guards aga10st the 
I V'ce-President's being called to the Presidency 10 an emergency (e.g., Truman and case o a 1 th N ti' ' ·t the A-bomb) and not knowing vital facts about e a on s secun y. 

b P 'd t R o e elt who made his 56. The precedent was established in 1941 Y res1 en o s v 



468 FORDHAM LAW REVIEW [Vol. 32 

the President on good will and diplomatic tours around the world,117 and 
a sharer of some of the ceremonial and political functions of the Presi-
dent.118 In short, he has become an informed, consulted and working 
member of the Government, adequately trained to assume the responsi-
bilities of the Presidency, should the occasion require it. 

D. Proposed Changes 
The Vice-Presidency is still not above improvement. The practice of 

selecting vice-presidential candidates on the basis of political considera-
tions rather than their qualifications for the Presidency persists.119 Pro-
posals to change this practice have been made from time to time but 
without any discernible effect.60 

Vice-President, Henry A. Wallace, chairman of the Economic Defense Board. Lord, The 
Wallaces of Iowa 484-85 (1947) . Vice-President Nixon was made chairman of the President's 
Committee on Government Contracts. Williams, The Rise of the Vice-Presidency 248 
(1956} . 

57. Again, the classic precedents were established by President Roosevelt and Vice-
President Henry A. Wallace. Lord, op. cit. supra note 56, at 501-03 . This role was carried 
forward by Vice-President Nixon and even further by President Johnson. For a good 
account of part of Johnson's tenure as Vice-President, see Fuller, Year of Trial 18-33 (1962}. 

58. See Nixon, Six Crises (1962). James Reston gives an interesting picture of 
President Johnson as Vice-President: "When he was Vice President, he had to discipline his 
energies. He had a limited catalogue of duties, limited for a man of his expansive nature. 
He stayed within the bounds of his assignment, seldom talked up in Cabinet meetings or 
the National Security Council unless requested to do so, and, in keeping with his sense of 
political loyalty, never differed with President Kennedy in tl;le presence of anybody else." 

· Reston, Eisenhowe.r to Johnson : Take It Easy, N .Y. Times Jan. 12, 1964, § 4 (The News 
of the Week in Review), p. 12E, col. 3. 

59. How Vice-President Nixon was selected is described by Eisenhower, op. cit. supra 
note 54, at 46-47. He says that he "had made in longhand a short 'eligible list' of those 
I thought both qualified and available." Nixon was the first of five names and was approved 
by a committee of close advisers to the President. Johnson's selection is recounted in 
Fuller, op. cit. supra note 57, at 6-8 ("Kennedy picked his second choice for President 
in 1960."}. Recent Vice-Presidents have, indeed, been men of presidential timber but 
the system does not insure that this will be so in the future. 

60. Committees of Congress have given much attention to proposals for selection of 
presidential and vice-presidential candidates on the basis of nationwide primaries. See, e.g., 
Hearings Before the Subcommittee on Constitutional Amendments of the Senate Committee 
on the Judiciary, 87th Cong., 1st Sess. (1961) (5 parts), 88th Cong., 1st Sess. (1963}. 
Truman believes that nationwide primaries would be too expensive while former Vice-
President Barkley believed that the candidates' own committees would probably bear the 
expense. Bendiner, The Changing Role of the Vice-President, Colliers, Feb. 17, 1956, p. 53. 
It has been suggested at times that the vice-presidential candidate be selected before the 
presidential candidate. This proposal would, it seems, discourage candidates of presidential 
timber from seeking the nomination as they probably would hold out for the presidential 
nomination. Another more serious objection is that it would permit the selection of a 
candidate whose views and personality would be incompatible with those of the presidential 
candidate. Former President Hoover has suggested a secret ballot instead of unit rule vote 
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Another area of possible reform is in the Vice-President's work load. 
While an enumeration of the President's powers and duties would liter-
ally fill reams of paper, those of the Vice-President can be briefly cata-
logued. In addition to being the presiding officer of the Senate,61 the 
Vice-President is a member of the National Security Council,62 chairman 
of the National Aeronautics Space Council,68 chairman of the Committee 
on Equal Employment Opportunity,64 and a member of the Board of 
Directors of the Smithsonian Institute (its presiding officer in the absence 
of the President).611 He has the power to nominate a limited number of 
persons for appointment to the various military service academies,66 and 
to administer oaths to executive officials.67 His salary is $35,000 a year, 
plus an expense allowance of $10,000.68 

The ascendancy of the Vice-Presidency to its present height argues 
well for the future, but there is no escaping the fact that the extent of 
any Vice-President's role in our government will depend on his rela-
tionship with the President. Proposals to make his role more specific,69 

for Vice-President. Bendiner, supra. Other suggestions are that the presidential candidate 
either indicate several persons whom he would like to have on his ticket and then leave 
it to the Convention to decide among them, or express no preference at all and let the 
Convention decide (e.g., Kefauver and Kennedy in 1956). It has also been suggested 
that slates be presented to the Convention, or that the vice-presidential candidate be the 
one who has received the second highest number of votes for President. Ibid. 

61. In his role as President of the Senate, history has shown that the Vice-President 
seldom presides over the Senate, that Presidents pro tempore seldom preside, and that the 
job of presiding is frequently given to junior Senators as they generally have more time. 
See U.S. News & World Rep., June 26, 1953, p. 71, where Nixon stated that he spent less 
than 10% of his time at this role. 

62 . 63 Stat. 579 (1949), as amended, SO U.S.C. § 402(a) (1958}. 
63 . 75 Stat. 46 (1961), 42 U.S.C. § 2471 (Supp. IV, 1963} . 
64. Exec. Order No. 10925, 26 Fed. Reg. 1977 (1961) . 
65. 9 Stat. 102, 103 (1846), 20 U.S.C. §§ 41, 45 (1958). 
66. 10 u.s.c. §§ 4342, 6954,9342 (1958). 
67. 75 Stat. 743 (1961} , 5 U.S.C. § 16a (Supp. IV, 1963) . 
68. 3 u.s.c. §§ 104, 111 (1958) . 
69. Some of the proposals which have been made over the years are as follows: 
(1) The Vice-President should be given, in his role as President of the Senate, a vote on 

"ordinary occasions," a "voice in the debates" of the Senate, and the power to 
appoint committees of the Senate. T. Roosevelt, The Three Vice-Presidential Candidates 
and What They Represent, 14 Review of Reviews 289 (1896}. Objection has been 
made to such proposals on the ground that they are contrary to the principle of 
equality of states and that the Vice-President might be from the minority party. Hatch 
& Shoup, op. cit. supra note 9, at 43. 

(2) The Vice-President should be a liaison officer to Congress. F. Roosevelt, Can the Vice 
President Be Useful?, Saturday Evening Post, Oct. 16, 1920, p. 8. See Durham, The 
Vice-Presidency, 1 Western Political Q. 311, 314 (1948) (Vice-President as executive 
chairman of a legislative council which has "a leading role in the harmonization of legisla-
tive policy."). 
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their advantages aside, are not likely to be adopted. The recent pro-posal of Senator Kenneth B. Keating of New York that a constitutional amendment be enacted to provide for an executive Vice-President who would be first in the line of succession, as well as a legislative Vice-President, who would be second in line and President of the Senate, has met with some support but even greater opposition.7° Former Vice-President Nixon summarily dismissed it, saying that by dividing "the already limited functions of the office, we would be downgrading ihe vice presidency at a time when it is imperative that we add to its prestige and importance.1171 To this can be added the objection that having two Vice-Presidents might well result in neither one being as adequately prepared as were Vice-Presidents Nixon and Johnson to assume the powers and duties of the Presidency in cases of emergency. A Vice-President devoted exclusively to administrative problems leaves much to be desired wlien one considers the present-day requirements for the Presidency. As our late President stated: 

[T]here is such a difference between those who advise or speak or legislate [or administer] , and between the man who must select from the various alternatives proposed and say that this shall be the policy of the United States.72 

(3) The Vice-President should be given more administrative responsibilities. Menez, Needed: A New Concept of the Vice-Presidency, 30 Social Science 143, 149 (1955) ("The Vice-President must become the Assistant President.") ; Rossiter, The Reform of the Vice-Presidency, 63 Pol. Sci. Q. 383, 394 (1948) ("[T]he President's chief assistant in the over-all direction of the administrative branch") . See also Bush, Needed-A Business Manager, Colliers, March 13, 1920, p. 13; U.S. News & World Rep., July 9, 1948, pp. 19-20. During the 1956 Senate hearing on the proposal to create a position of administrative Vice-President, Clark Clifford, assistant to both Presidents Truman and Kennedy, suggested that the Vice-President could truly become the second officer in the Government if he were moved to the executive branch. This, he recognized, would require a constitutional amendment but only by becoming a "day-by-day working assistant to the President," he said, would he really be prepared for the Presidency. Hearings Before the Subcommittee on Reorganization of the Senate Committee on Government Operations, 84th Cong., 2d Sess. 57 (1956) . 
(4 ) Some have suggested the abolition of the office of Vice-President altogether. See note 40 supra. Wilmerding suggests that if the President were to die, be removed, or resign, the Secretary of State would act as President until the holding of a midterm election to fill the vacancy. In cases of inability, he would act until the inability was removed. Wilmerding, The Presidential Succession, Atlantic Monthly, May 1947, p. 91. See Hazlitt, The Vice Presidency, Newsweek, Dec. 2, 1963, p. 86. 
See generally Field, The Vice Presidency of the United States, 56 Am. L. Rev. 365, 398-400 (1922 ); Rossiter, The Reform of the Vice-Preside.ncy, 63 Pol. Sci. Q. 383, 387-89 (1948). 70. S.J. Res. 143, 88th Cong., 2d Sess. (1964 ) . A similar proposal was introduced several years ago by Senator Monroney. For a good discussion of his proposal, see Rossiter, supra note 69, at 391-93. 
71. Nixon, We Need a Vice President Now, Saturday Evening Post, Jan. 18, 1964, p. 6. 72. Public Papers of the Presidents of the United States, 1962, at 889 (U.S. Gov't Printing Office, 1963). 
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Prudence would seem to dictate that the twentieth century growth of the Vice-Presidency be in no way nullified. 

II. PRESIDENTIAL SuccESSION 
The aftermath of President Kennedy's death has seen renewed dis-cussion and much criticism of the present succession law.73 Some of the discussion has, unfortunately, centered on the personalities who are now in line of succession rather than on what might be the best kind of law.74 The criticisms of personalities aside, it is argued that the 194 7 law is unconstitutionaP5 The Speaker of the House of Repre-sentatives and the President pro tempore of the Senate, it is said, are not "officers" within the meaning of the succession clause and, even if they are, Congress has no power to authorize them to act after they have resigned from their respective offices-which the present law re-quires them to do preparatory to acting as President. The 194 7 law is said to be impractical since the Speaker and President pro tempore are not chosen on the basis of their qualifications for the Presidency and since it allows a political party different from that of the President and Vice-President to take over after them. Hence the demand for change. Former President Dwight D. Eisenhower has expressed a preference for the old Cabinet line of succession, observing that the present law does not fulfill " the requirements of our times.1176 Former Vice-Presi-dent Richard M. Nixon has said he is in favor of filling a vacancy in the Vice-Presidency, noting that the "vice presidency ... is the only office which provides complete on-the-job training for the duties of the presi-dency.m7 

Should the 1947 law be changed? If so, how? An examination of the constitutional background and history of the three succession laws provides some understanding of the strengths and weaknesses of the present law. 
A. The Constitutional Provision and the 1792 Law 

On August 27, 1787, Hugh Williamson of Delaware suggested to the Constitutional Convention that "the Legislature ought to have power to 
73. See note 3 supra. For an extremely interesting panel discussion on the general subject, see CBS Reports, Transcript of "The Crisis of Presidential Succession," Jan. 8, 1964. 74. See Finney, Line Of Succession, N.Y. World-Tel. & Sun, Dec. 27, 1963, p. 21, cols. 3-7; Viorst, Next in Line for the Presidency, N.Y. Post, Dec. 8, 1963, § 2 (Magazine), p. 5; U.S. News & World Rep., Dec. 30, 1963, p. 26 ("Size-Up of New 'Vice President'"). See also Albright McCormack, Hayden Won't Quit, Wash. Post, Dec. 12, 1963, p. 1, cols. 4-7. 
75. 3 u.s.c. § 19 (1958). 
76. Eisenhower, When the Highest Office Changes Hands, Saturday Evening Post, Dec. 14, 1963, p. 15. 
77. Nixon, supra note 71, at 10. 
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provide for occasional successors .... ms His suggestion was acted upon 
on September 7 when the following provision was agreed to: 
The Legislature may declare by law what officer of the U.S.-shall act as President in case of the death, resignation, or disability of the President and Vice-President; and such officer shall act accordingly until such disability be removed, or a President shall be elected.79 

This provision, with some changes, became embodied in article II, 
section 1, clause 6 of the Constitution.80 Pursuant to this power, Con-gress made the first attempt to set up a line of succession beyond the 
Vice-President on December 20, 1790. A bill was presented to provide that an officer, the name of which was left blank, shall act as President when there are vacancies in the offices of President and Vice-President.81 
On January 10, 1791, motions were made to name the officer variously 
as the Secretary of State, the Chief Justice, the President pro tempore and the Speaker.82 The discussion concluded on January 13 without any consensus having been reached and with some of the delegates remarking 
that there was no need for immediate action.83 

In the Second Congress, on November 15, 1791, a Senate committee 
reported a bill dealing with the choice of presidential electors. On No-vember 23, the bill was returned to the committee which was "instructed 
to report a clause, making provision for the administration of Govern-ment, in case of vacancies in the offices of President and Vice Presi-dent."84 The bill wa·s reported on November 28 and was passed by 

78. 2 Farrand 427. 
79. The words "until such disability be removed, or a President shall be elected" were inserted on the motion of James Madison so as to permit a special election for filling a vacancy in the office of President. Significantly, at the Virginia Ratifying Convention, James Madison answered an objection of George Mason that the Constitution had no special election provision with these words : "When the President and Vice President die, the election of another President will immediately take place; and suppose it would not, all that Congress could do would be to make an appointment between the expiration of the four years and the last election, and to continue only to such expiration." 3 Elliot, The Debates in the Several State Conventions on the Adoption of the Federal Constitution 

487-88 (1881 ed.) . 
80. As will be noted from a reading of this clause (see text accompanying note 1 supra), the expression "officer of the U.S." was shortened to "officer" and the semicolon was 

deleted. 
81. 2 Annals of Cong. 1860 (1790). 
82. Id. at 1902. James Madison objected to the Chief Justice on the ground that there would be a blending of the executive and judiciary. He objected to the President pro tempore on the ground that as a Senator, he would be subject to instruction by his state and would also be holding two offices. In his opinion, the best successor was the Secretary 

of State. Id. at 1904. See note 97 infra. 
83. Id. at 1914-15. 
84. 3 Annals of Cong. 31 (1791). 
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the Senate on November 30. Little is known as to what transpired in the Senate because its debates were not reported at the time. Section 9 
of the bill named the President pro tempore and Speaker, respectively, 
as the successors. The bill was referred to the House on November 30, and it came under scrutiny by the Committee of the Whole on Decem-
ber 22.85 On that day, a motion to eliminate section 9 entirely was made 
and defeated. Then a motion to remove the President pro tempore and Speaker from the line of succession was made. It was defeated on 
January 2, 1792. 

In Committee, feeling was strong that neither the President pro tempore nor the Speaker was an officer in the sense contemplated by the Consti-tution.86 Representative Giles declared that "if they had been considered 
as such, it is probable they would have been designated in the Constitu-
tion; the Constitution refers to some permanent officer to be created 
pursuant to the provisions therein contained."87 Some felt that they were 
officers. "If the Speaker is not an officer," said Representative Gerry, "what is he?"88 Gerry, however, objected to section 9 because it blended the executive and legislative branches of the Government. 
Representative Hillhouse registered a general objection to any provision by which the President could appoint his own successor since it would take "away the choice from the people ... violating . . . the first principle of a free elective Government."89 

On January 2, 1792, the Committee of the Whole reported the bill to the House. A motion to strike out the President pro tempore was 
narrowly defeated90 while one to strike out the Speaker was carried.91 
As a result, the bill was laid on the table. On January 6,92 it was re-turned to the Committee of the Whole. The Committee considered it on February 9, at which time the President pro tempore was removed 

85. Id. at 278. 
86. In the First Congress, Representative White had advanced this argument with which Representative Sherman had disagreed. 2 id. at 1902-03 (1790). 
87. 3 id. at 281 (1791) . In agreement were Representatives Giles, Sturges, White and Williamson. Said Williamson: "[T]his extensive construction of the meaning of the word officer, would render it proper to point out any person in the United States, whether connected with the Government or not, as a proper person to fill the vacancy contemplated." Ibid. 
88. Ibid. 
89. Ibid. 
90. The vote was 27 nays and 24 yeas. Included among the yeas were four delegates to the Constitutional Convention-Baldwin, Fitzsimons, Madison and Williamson. The nays had only two-Gerry and Gilman. Id. at 303 . 
91. The vote was 26 to 25. In favor of it were the following delegates to the Con-stitutional Convention: Baldwin, Fitzsimons, Gerry, Madison and Williamson. 
92 . Id. at 315. 

# 
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from the line of succession. On the next day, the Secretary of State 
was added.93 The House concurred in the substitution and the bill was 
passed.94 

In the Senate, the House amendment was rejected: the President 
pro tempore and Speaker were again inserted and the Secretary of State 
removed. The Senate's opposition to having the Secretary of State 
next in line after the Vice-President is said to have been due to Alexander 
Hamilton's dislike of the then Secretary of State, Thomas Jefferson.95 

Since Hamilton's influence in the Senate was great, he was able to have 
his own way. Thus, on February 21, the bill was returned to the House. 
The House withdrew its amendment96 and the bill became law on March 
1, 1792, with the signature of President George Washington.97 For 
the next ninety-four years, the President pro tempore and Speaker were 
the only successors after the Vice-President. During that time, four 
Presidents and five Vice-Presidents died in office.98 These vacancies 
occurred in singles so that the 1792 law was never employed.99 

93. Id. at 401. A motion to add the senior Associate Justice was not passed. 
94. Id. at 402 . Baldwin, Fitzsimons, Gilman, Madison and Williamson voted for it, 

while Gerry voted against it. 
95. See 3 Rives, History of the Life and Times of James Madison 223 (1868); 8 Works of Alexander Hamilton 261 (Lodge ed. 1886); 1 Works of Fisher Ames 114 (1854). 
96. 3 Annals of Cong. 417 (1791). Three delegates to the Constitutional Convention-Dayton, Fitzsimons and Gerry-favored the withdrawal. Four did not-Baldwin, Gilman, 

Madison and Williamson. 
97. 1 Stat. 239 (1792). It should be noted that section 10 of the act provided that whenever the offices of President and Vice-President became vacant, the Secretary of State 

was to notify the Governor of every state that electors were to be appointed within thirty-four days prior to the first Wednesday of the ensuing December. If less than two months remained before that date and if the term of the last President and Vice-
President we.re not to end in the following March, the election would take place in December in the year next ensuing. If the term were to end in March, no election at all 
would take place. 

Shortly after the law of 1792 was passed, Madison wrote Edmund Pendleton (Governor of Virginia) a letter in which he expressed his opposition to the act. He stated, in part, that either the Speaker or President pro tempore "will retain their Legislative stations, and then 
incompatible functions will be blended; or the incompatibility will supersede those stations, & then those being the substratum of the adventitious functions, these must fail also. The Constitution says Congress may declare what officers, &c., which seems to make it not an appointment or a translation, but an annexation of one office or trust to another office." 6 Writings of James Madison 95 n.1 (Hunted. 1906). 

98. See notes 6 and 7 supra. 
99. A double vacancy almost occurred on February 28, 1844. President Tyler and several members of his Cabinet were aboard a ship when an explosion occurred, killing the Secretaries of State and Navy. Tyler narrowly escaped with his life. 
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B. The 1886 Law 
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Dissatisfaction with the Act of 1792 reached a peak in the 1880's. On 
September 19, 1881, President James A. Garfield died from gunshot 
wounds inflicted eighty days earlier and Vice-President Chester A. Arthur 
succeeded to the Presidency. The country was again left without a 
Vice-President and, shockingly, for ·a time without any successor at all 
to Arthur. This was because Congress was out of session at the time of 
Garfield's death and the new Congress was not due to convene until 
December. Hence, there was no Speaker100 and, since Arthur had 
presided at the last session of the Senate, there was no President pro 
tempore.101 On November 25, 1885, Vice-President Hendricks died 
again at a time when Congress was not in session. As in Arthur's case: 
for a time there was no successor to President Cleveland.102 

These events generated a considerable amount of discussion in Con-
gress during the years 1881-1886 regarding the problems of succession 
and inability.108 Said Senator Jones during an early discussion: 
[N] othing can be of greater importance to the American- people or their represent-atives in Congress than those discussions of the fundamental law which may possibly 

100. Prior to the adoption of the twentieth amendment, the terms of all Members of the House of Representatives expired on March 4 of the odd years. Thus, there would be a vacancy in the office of Speaker until the next Congress met (usually in the following December) and elected a Speaker. The twentieth amendment (ratified Feb. 6, 1933) provided that terniS of Senators and Representatives would begin on January 3 instead of March 4, and that the regular sessions of Congress would begin at the same time. Thus, now there would normally be only a brief period during which a vacancy would exist in either the office of Speaker or President pro tempore-i.e., the time between January 3 and election of a Speaker or President pro tempore. See generally 93 Cong. Rec. 7711 (1947) (remarks of Senator Wherry). 
101. See 12 Cong. Rec. 505 (1881) . The Senate practice at the time was to elect a Presi-

dent pro tempore only when the Vice-President was absent. It was customary for the Vice-
President to absent himself from the Senate in its closing sessions so that a President pro tempore could be elected to hold office until the next session. In this case, however, the Senate was closely divided and Vice-President Arthur's tie-breaking vote was required. Thus, he presided and no President pro tempore was chosen. 11 id. at 465-71 (1881). Since 
March 12, 1890, the Senate has elected its President pro tempore to hold office continuously (at the pleasure of the Senate) regardless of absences of the Vice-President. Thus, this situation would no longer be possible. 21 id. at 2153 (1890) . 

102. Hendricks had presided at a special session of the Senate in March to confirm presidential nominations so that no President pro tempore was elected. 17 id. at 1 (1885). 
103. It should also be noted that another event which added to the criticism of the law of 1792 was the impeachment of President Johnson. Since he had succeeded to the Presidency upon the death of Lincoln, there was no Vice-President. Benjamin Wade of Ohio was President pro tempore of the Senate and next in line to succeed to the Presidency. When the Senate tried Johnson, Wade, who would succeed if Johnson were convicted, sat as a judge on the court of impeachment and voted "guilty." D. M. Dewitt, 
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have the effect of clearing away some of the doubts which surround this grave and important subject.l04 
In the discussions to follow, numerous objections to the law of 1792 were advanced.105 As noted above, one was the possibility that there might be no President pro tempore or Speaker.106 It was argued time and again, particularly by Senators Hoar,107 Maxey/08 Beck109 and Garland,110 that the President pro tempore and the Speaker were not officers under the succession provision but merely officers of their respec-tive Houses or states.111 James Madison was cited as an authority for this proposition,112 as was the classic Blount decision,118 which has been interpreted as holding that a Member of Congress is not a civil officer of the United States. Parts of the Constitution itself were cited in sup-port of this position.114 An officer under the succession provision, it 

The Impeachment and Trial of Andrew Johnson 553 (1903). Johnson was acquitted by one vote. Senator Evarts said during the debates that the Constitution would never permit the House to impeach and the Senate to convict and then replace the President with one of their own members. 17 Cong. Rec. 250 (1885). 
104. 13 id. at 141 (1881). 
105 . For a good historical review of the law of 1792 and some pertinent criticisms, see letter from D. F. Murphy, Official Reporter United States Senate, to Senator James B. Beck, dated July 14, 1881, in 13 Cong. Rec. 126 (1881) (remarks of Senator Beck). See also 9J id. at 7768-71 (1947) (remarks of Senator Hatch); 17 id. at 214-15 (1885) (remarks of Senator Maxey); 14 id. at 876-79 (1883) (remarks of Senators Hoar & Garland); Corwin, The President: Office and Powers 56-57 (1940). 
106. See 13 Cong. Rec. 121 (1881) (remarks of Senator Beck); 14 id. at 876 (1883) (remarks of Senator Hoar); 17 id. at 216 (1885) (remarks of Senator Maxey); 17 id. at 686 (1886) (remarks of Senator Dibble) . 
107. See his remarks at 14 id. at 688-89, 876-77 (1882); id. at 965 (1883). 108. See his remarks at 13 id. at 129-33, 139 (1881) ; 14 id. at 913 (1883); 17 id. at 214-16 (1885). 
109. See his remarks at 13 id. at 122 (1881); 14 id. at 954 (1883); 17 id. at 220-21 (1885) 0 

110. See his remarks at 13 id. at 137-139 (1881); 14 id. at 878 (1883). 
111. For similar remarks of other Senators, see 13 id. at 128 (1881) (Beck); 17 id. at 224 (Morgan), 250 (Evarts) (1885); 17 id. at 684 (Dibble), 687 (Baker) , 688 (Ryan) (1886) 0 

112. See note 97 supra. See remarks at 14 id. at 877 (Senator Hoar), 913 (Senator Maxey) (1883); 17 id. at 688 (1886) (Senator Ryan) . 
113. 8 Annals of Cong. 2245-415 (1798). Blount was impeached by the House. When he was tried in the Senate, Jared A. Ingersoll and A. J . Dallas, who represented him, pleaded lack of jurisdiction on the grounds that a Senator was not a civil officer and thus not subject to impeachment. The Senate dismissed the case, giving no reason for its decision . 
U.S. Const. art. II, § 4 provides: "The President, Vice President and all civil Officers of the United States, shall be removed from Office on Impeachment for, and Conviction .... " 114. See U.S. Const. art. II, § 1, cl. 2, where a distinction is made between Senators and Representatives and Officers: "[N]o Senator or Representative, or Person holding an Office of Trust or Profit under the United States . .. "; and U.S. Const. amend. XIV, 
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was said, was an officer of the United States, a permanent officer, one who receives his commission from the President. Even if the President pro tempore and Speaker were such officers, it was urged, the Consti-tution would still prevent them from acting as President because of the provision that "no Person holding any Office under the United States, shall be a Member of either House during his Continuance in Office."115 
The law of 1792 did not require the officer acting as President to resign116 
but, if it had, it would still have been objectionable because the function of acting as President must be added to an existing office.117 If the Presi-dent pro tempore or Speaker resigned, he would have no office to which the function of acting as President could be attached. On the other hand, it was said 'that if he did not resign, there would be a viola-tion of the principle of separation of powers118 as he would be the presiding officer of his House and thus entitled to vote and debate on measures.U9 In addition, his tenure as acting President would be subject to the will of his respective House120 and it could come to an abrupt end if he lost his legislative seat at the polls.121 

. Most of the critics of the 1792 law favored a Cabinet line of succes-sion,122 believing that there would be no doubt about their status as 
§ 3: "No person shall be a Senator or Representative in Congress ... or hold any office civil or military, under the United States .... " ' It was also argued (14 Cong. Rec. 913 (1883) (remarks of Senator Maxey)) that the President pro tempore is not even an officer of the Senate by virtue of U.S. Const. art. I , § 3, cl. 5: "The Senate shall chuse their other Officers, and also a President pro tempore . . . . " 

115. U.S. Const. art. I , § 6, cl. 2. 
116. The law was apparently based on the premise that the Speaker and President pro tempore were not eligible to act as President unless they retained their offices while so acting. 117. See remarks at 14 Cong. Rec. 689 (1882) (Senator Hoar), 954 (1883) (Senator Dawes); 17 id. at 250 {1885) (Senator Evarts), 687 (1886) (Senator Baker), 688 (1886) (Senator Ryan). "[T]he Presidency is annexed by law to an office. It is not a person holding an office at the time succeeding to the Presidency, but it is an officer continuing in that office who is to perform as an annex or incident merely to another office the great duties of the Presidency itself." 14 id. at 689 (1882) (remarks of Senator Hoar). 118. See the remarks at 14 id. at 878 (Senator Garland), 954 (Senator Beck), 954 (Senator Dawes) (1883); 17 id. at 214 (Senator Maxey), 248-50 (Senator Evarts) (1885) · 17 id. at 684 (Senator Dibble), 687 (Senator Baker), 688 (Senator Ryan) (1886). ' 119. See the remarks at 14 id. at 954 (Senator Beck) , 955 (Senator Dawes) (1883); 17 id. at 684 (Senator Dibble), 688 (Senator Ryan) (1886). 

120. See the remarks at 14 id. at 689 (1882) (Senator Hoar); 17 id. at 250 (1885) (Senator Evarts); 17 id. at 684 (Senator Dibble) , 687 (Senator Baker), 689 (Senator Ryan) (1886) . 
121. See the remarks at 13 id. at 123 (Senator Beck), 138 (Senator Garland) (1881) ; 14 id. at 883-84 (Senator Morgan), 954 (Senator Beck) (1883). 
122. See the remarks at 13 id. at 137 (1881) (Senator Garland); 17 id. at 216 (Senator Maxey), 248 (Senator Evarts) (1885); 17 id. at 684, 686 (Senator Dibble), 688 (Senator Baker) (1886). 
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officers,128 that there would be continuity of administration and policy,124 

and that the Secretary of State would be far better qualified for the 
Presidency than either the President pro tempore or Speaker.1211 Op-
position to setting up a Cabinet line of succession centered on the points 
that the original law was written by the Founding Fathers 126 and that 
the President would be able to appoint his own successor, whlch would be 
contrary to the elective principle of our democracy.127 

The arguments for a Cabinet line of succession and against the law 
of March 1, 1792 prevailed with the adoption of the Act of January 19 
1886.128 The act removed the President pro tempore and the Speake~ 
from the line of succession and added the heads of the executive depart-
ments, as follows: Secretary of State, Secretary of Treasury, Secretary 
of War, Attorney General, Postmaster General, Secretary of Navy and 
Secretary of Interior. 

Some of the advocates of the 1886 law criticized the special election 
provision of the Act of 1792 on the grounds that it was unwise129 or 
even unconstitutionaJ.l30 Yet, the words "until another President shall 
be e~ected" were nonetheless inserted in the 1886 Act, together with a 
proVIso that the Cabinet successor would have to call Congress into 
session within twenty days after succeeding if it were not then in ses-
sion. It would thus be left to Congress to decide whether or not to call 
a special election.131 

123. See the remarks at 14 id. at 956 (1883) (Senator Sherman); 17 id. at 216 (1885) 
(Senator Maxey). 

124. See the remarks at 14 id. at 688-89 (Senator Hoar), 954 (Senator Beck), 955 
(Senator Dawes) (1882); 17 id. at 686 (1886) (Senator Dibble). 

125. See the remarks at 14 id. at 689 (1882) (Senator Hoar), 878 (1883) (Senator 
Garland), 915 (1883) (Senator Maxey) . 

126. See the remarks at 17 id. at 670 (1886) (Senator Peters) . For a good answer to 
this objection, see 17 id. at 216 (1885) (remarks of Senator Maxey) . 

127. See the remarks at 14 id. at 690 (1882) (Senator Edmunds), 956 (1882) (Senator 
Dawes), 960 (1883) (Senator Ingalls); 17 id. at 686 (1886) (Senator Osborne) . 

128. 24 Stat. 1 ( 1886). 
129. See the remarks at 14 Cong. Rec. 689 (1882) (Senator Hoar) , 954 (1883) (Senator 

Beck); 17 id. at 216 (1885) (Senator Maxey), 688 (1886) (Senator Baker). 
130. See the remarks at 14 id. at 916 (1883) (Senator Maxey); 17 id. at 224 (1885) 

(Senator Morgan) (the words "shall be elected" in the Constitution mean every four years), 
248 (1885) (Senator Evarts), 685 (1885) (Senator Dibble), 690 (1886) (Senator Ryan). 
For views that special elections were intended, see 14 id. at 690 (1882) (Senator Edmunds), 
921 (1882), 955 (1883) (Senator Dawes). See also 14 id. at 957 (1883) (Senator Sherman)· 
17 id. at 224 (1885) (Senator Teller). ' 

131. The feature which provides that the acting President serves "until another President 
shall be elected" is severely criticized in Hamlin, The Presidential Succession Act of 1886 
18 Harv. L. Rev. 182 (1905) . The author takes the position that these words are both 
confusing and unwise in that the tenure of the successor is not defined (i.e., whether or not 
it is for the rest of the presidential term) and that they would allow Congress to harass the 
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From 1886 to 1945, three Presidents and two Vice-Presidents died 
in office.132 The vacancies again occurred in singles so that the Act of 
1886 was never resorted to. 

C. The 1947 Law 
After the death of President Franklin D. Roosevelt on April 12, 1945 

and the succession of Vice-President Harry S. Truman to the Presi-
dency, criticism of the the 1886 Act manifested itself. In a special 
message to Congress on June 19, 1945, President Truman declared: 
[B]y reason of the tragic death of the late President, it now lies within my power 
to nominate the person who would be my immediate successor in the event of my 
own death or inability to act. 

I do not believe that in a democracy this power should rest with the Chief Executive. 
Insofar as possible, the office of the President should be filled by an elective officer. 

There is no officer in our system of government, besides the President and Vice 
President, who has been elected by all the voters of the country. 

The Speaker of the House of Representatives, who is elected in his own district, is 
also elected to be the presiding officer of the House by a vote of all the Repre-
sentatives of all the people of the country. As a result, I believe that the Speaker 
is the official in the Federal Government, whose selection next to that of the President 
and Vice President, can be most accurately said to stem from the people themselves.188 

In placing the Speaker ahead of the President pro tempore, President 
Truman stated that the Members of the House are closer to the people 
than those of the Senate since they are elected every two years and thus 
the Speaker would be closer than the President pro tempore. He rec-
ommended that whoever succeeds after the Vice-President should serve 
only until the next congressional election or a special election to elect 
a President and Vice-President. 

On June 25, 1945, Representative W. Sumners of Texas introduced 
a bill184 embodying the President's recommendations, adding the Speaker 
and President pro tempore, respectively, to the top of the cabinet line 
of succession. It was debated briefly in the House on June 29, in which 
debate Representatives Kefauver,185 Robsion, Sumners, Reed, Mich-
acting executive, should it choose to do so. Cf. Silva, The Presidential Succession Act of 
1947, 47 Mich. L. Rev. 451, 472-75 (1949). 

132. See notes 6 and 7 supra. It is to be noted that the Republican candidates for office 
in 1940, i.e., Wendell L. Willkie and Charles McNary, both had died before the term of 
Roosevelt and Wallace had ended. 

133. 91 Cong. Rec. 6272 (1945). 
134. H.R. 3587, 79th Cong., 1st Sess. (1945). 
135. "I shall not elaborate upon the arguments which we are all familiar with; that he 

is closer to the people; that he has much governmental experience; that he has been honored 
by his colleagues who are the direct representatives of the people. I think we should also 
bear in mind that the Speaker of the House of Representatives is an official who, if he 
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ener

180 
and Mo~roney137 expressed support for the bill. The passage of 

the first successiOn law and the long acquiesence therein the Supreme 
Co~rt's. decision in Lamar v. United States/38 and parts ~f the Consti-
tutl~n Itself were referred to in support of the contention that a law 
plac!ng the Speaker and the President pro tempore in the line of suc-
cessiOn :vould be constitutional.139 Representatives Gwynne, Hancock 
and Sprmger argued that the Speaker and President pro tempore were 
not officers under the succession clause.140 The special election feature . 
of the Su~ers bill was attacked by Representative Robsion.141 He 
stated that It would require conforming changes in the state election 
laws and even in some state constitutions. Joined by Representatives 
should become Actin~ Pres!dent, would know how to get along with the Congress. He is 
bound to have expenence m government which would qualify him for that position" 91 Cong. Rec. 7016 (1945). · 

136. "[A) Speaker · .. is always a man who has on numerous occasions been selected 
by the people,. a man with legislative as well as executive experience, a man in a position t? cooperate With the Congress, a very essential factor in the picture of Government at all 
times. . . . As between ?eing governed by a bureaucrat or an 'heir apparent to the throne' 
selected by any Executive, I much prefer as our President a man elected by th 1 th 1 This · . e peop e erose ves. IS representative democracy and should be adhered to in this ti 1 n1 th · · . 1 par cu ar case, u ess ere IS constituhona prohibition, and I do not believe there is." 91 Cong R 70ll (1945). · ec. 

137. "I ~elieve he was very wise in recommending that the Speaker of the House is the 
nearest poSSible officer to express the maximum representative choice of the people at th 
most recently held national election that it is possible to find in our Government" 9l C e 
Rec. 7012 (1945). · ong. 

138. 241. U.S. 103 (1916). In that case, the Court held that a Member of the House of 
Representatives was an officer of the Government within the me · f 1 . . . arung o a pena statute 
making It a cnme for one to impersonate an officer of the Government. The Court was 
careful to note that the issue presented was not a constitutional one In th f · · · th c · · e course o 1ts o.p1ruon, e ourt stated: "[W)hen the relations of members of the House of Representa-
tives to the Government of the United States are borne in mind and th t d h t f th · d t' d e na ure an c ar-ac er o e1r u 1es an responsibilities are considered, we are clearly of the opiruon that 
such members are embraced by the comprehensive terms of the statute." Id t 112 

The Lamar decision has been construed by several state courts as holding. ~at M. b 
f C · u 't d s ffi a em er o ongress 1S a. ru e tates o cer and not a state officer. See, e.g., State ex rei. Pickrell 

v. Senner, 9Z Anz. 243, 375 P .2d 728 (1962); Harless v. Lockwood, 85 Ariz. 97, 332 P .2d 
887 (1958); State ex rei. Carroll v. Becker, 329 Mo. 501, 45 S.W.2d 533 (1932); Ekwall 
v. Stadelman, 146 Ore. 439, 30 P.2d 1037 (1934). For Attorney General opinions that Mem-
bers of Congress are officers of the United States, see 93 Cong. Rec. 8621-22 (1947) (Acting 
Attorney General McGregor); 17 Ops. Att'y Gen. 419 (1882) (Attorney General Brewster) 

139. Representative Kefauver argued that US Const art 1 § 2 c1 5 hi h 'd · "Th . ' ' · · • ' · , W C proVI es: e House of Representatives shall chuse their Speaker and other Offi h th S · cers ... ," shows t at e peaker 1S an officer. See generally 91 Cong. Rec. 7008-28 (1945). 
140. ld. at 7015, 7017-18, 7022. 
141. ld. at 701.0. As report.ed, the bill provided for a special election to fill vacancies in 

the o~ces of PreSide~t and V1~e-President if such should occur ninety days or more before 
the nud-term congresSional elections. 
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Kefauver,142 Monroney143 and Reed,144 Robsion was successful in elim-
inating the provision altogether.145 As amended, the Sumners bill passed 
the House and was forwarded to the Senate, where it became pigeon-
holed in committee. 

The 1946 congressional elections brought a different party from that 
of the President into the majority in Congress.146 President Truman, 
however, still asked Congress for action on his succession recommenda-
tions, despite the fact that their enactment would place a Republican 
Speaker in the line of succession.147 Finally, in June 1946, the Senate 
gave serious thought to a bill (similar to that of Sumners) which had 
been introduced several months before by Senator Wherry.148 Unlike 
the Sumners bill, it contained no special election provision and it ex-
pressly required the Speaker and President pro tempore to resign from 
Congress before they could act as President.140 In the Senate debates, 
Senator Hatch argued at length that the Speaker and President .pro 
tempore were not officers, that if an officer resigns his office he can not 
act as President, that it would violate the principle of separation of 
powers for a Member of Congress to act as President, and that a 

142. He stated: "[l)t probably would upset things too much within a period of 4 years 
to have four people fill the office of President-the President, the Vice President, the 
Speaker of the House-and then have an election to get the fourth person." Id. at 7017. 

143. "I feel that the Speaker should continue to fill that unexpired term of the Presidency 
in order to avoid creating disunity and division which always occurs in a national election 
at a time when we would need the greatest unity in our country." Id. at 7013. He went on 
to point out that a special election law passed at a time when one was acting as President 
could be vetoed by that person. 

144. Such a provision, he said, was "impractical . cumbersome . . . expensive and 
of doubtful constitutionality." I d . at 7020. 

145. ld. at 7024-25. The provision was believed by some to be unconstitutional (see, 
e.g., id. at 7022 (remarks of Representative Springer)). See notes 129-30 supra. 

146. In 1945, the Speaker was Sam Rayburn, one of the country's ablest public servants. 
In a sense, a vote for the Sumners bill was considered a vote for Rayburn. In 1946, Joseph 
W. Martin, Jr., of Massachusetts became Speaker. This furilier background should be noted : 
Wben Truman became President, Edward R. Stettinius, Jr ., was Secretary of State. It was 
felt by many Members of Congress that "be had not bad sufficient governmental experience 
to exercise the duties of President." 25 Cong. Dig. 67 (1946). On June 27, Stettinius resigned 
his position, and on July 3, former Senator James E . Byrnes was appointed as his successor. 
Interest in adopting a new law waned. See S. Con. Res. 50, 79th Cong., 2d Sess. (1946), 
which looked to setting up a committee of Members of both Houses to study the problems 
involved. It was never adopted by the House. 

147. See Letter from President Truman to President pro tempore Vandenberg and 
Speaker Martin, Feb. 5, 1947, in 93 Cong. Rec. 7693 (1947). 

148. S. 564, 80th Cong., 1st Sess. (I947). 
149. The Sumners bill was not clear on this point. During the House debates on the 

Sumners bill, Representative Judd argued iliat the Speaker and President pro tempore did 
not have to resign because they would not be holding any office but merely acting as 
President. 91 Cong. Rec. 7027 (1945). 
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Speaker or President pro tempore is not elected on the basis of his quali-
fi~ations for t~e P~esidency.150 Some felt that the Wherry bill represented 
piecemeal legislatiOn and that it should be given further consideration 
• • 1111 A m committee. n amendment which would place the President pro 
tempore ahead of the Speaker was proposed by Senator Russell.1112 

It was narrowly defeated, largely because of Senator Vandenberg the 
then President pro tempore, who argued that the Speaker was 1"the 
office~ reflecting the largest measure of popular and representative ex-
pressiOn at the instant moment of his succession. 111118 A proposed amend-
ment by Senator McMahon regarding a provision for a special elec-
tion ~as defeated, 1114 as was an amendment by Senator Wiley to add 
the highest ranking military or naval officers to the line of succession 
after the Cabinet heads.m The bill was finally put to a vote and it 
passed by a vote of 50 to 35.1116 It passed the House on July 10 by a 
vote of 365 to 11 1117 and became law on July 18 with President Tru-
man's signature. ' 

The 1947 law provides that "if, by reason of death, resignation re-
moval from office, inability, or failure to qualify, there is neith~r a 
President nor Vice President to discharge the powers and duties of the 
office of President then the Speaker . . . shall, upon his resignation as 
Speaker and as Representative in Congress, act as President.11111S If 
there is no .Speaker at the time, then the President pro tempore shall 
act as President, upon his resignation as President pro tempore and 
as Senator.

1119 
If either the Speaker or President pro tempore acts, he 

I50. See 93 Cong. Rec. 7767-70 (1947) for an excellent presentation of these arguments by the Senator. 

1.51. Id. at 7776-77. T~at . the Speaker and President pro tempore would have to resign 
.theu: offices and membership m Congress before they could act in a case of inability, even if 
1t were to be for a day, was objected to. Id. at 7774. 

152. Id. at 7780. 
153. Id. at 7781. The vote was 55 to 31. . 
154. Id. at 7783-84. McMahon's proposal provided for the election, by the last electoral 

college, of a new President and Vice-President, where vacancies in these offices occurred 
120 days or more before the end of the term. Senator Wherry objected to the amendment 
on ~e grounds that Congress had no special election authority, that the Constitution 
proVlded only for four-year terms, and that such a power would interfere with the right of 
the states to say how their electors are to be chosen. 

155. Id. at 7785. 

156. Id. at 7786. Only Democrats opposed it while 47 Republicans and 3 Democrats favored it. 
157. Id. at 8634-35. Ten Democrats and one Republican opposed the bill. 
158. 62 Stat. 677 (1948), 3 U.S.C. § 19(a) (1) (I958). 
159. 62 Stat. 677 (1948), 3 U.S.C. § 19(b) (1958). The act is not entirely clear on 

whether a new Speaker, elected after a Speaker has resigned to act as President is next in 
line. The legislative history of the act argues for the new Speaker. See 93 Cong: Rec. 8626 
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does so until the end of the presidential term except in cases of failure 
to qualify or inability, in which cases he. act~ .until a President. or Vice-
President qualifies or recovers from an mabihty. (If the Prestdent pro 
tempore acts, he cannot be replaced by a new Speaker.) . 

If there should be no Speaker or President pro tempore at the time 
of an emergency, then the line of succession runs to the highest on the 
following list who is not under a disability to discharge the powers and 
duties of the President: Secretary of State, Secretary of the Treasury, 
Secretary of Defense, Attorney General, Postmaster General, Secretary 
of the Interior Secretary of Agriculture, Secretary of Commerce, Sec-
retary of Labdr.160 A Cabinet officer automatically resigns his depart-
mental position upon taking the presidential oath. of offic~. He a~ts as 
President for the rest of the term or until a President, VIce-President, 
Speaker or President pro tempore is .available.101 The 1947 law makes 
it clear that no one may act as President who does not have the con-
stitutional requirements for the Presidency.162 

D. Present Proposals 
The 194 7 Act like the Acts of 1792 and 1886, has never been ap-

plied.1ss Since P~esident Kennedy's death-the only death in office of 
( emarks of Representative Robsion), 8622 (remarks of Representative Michener), 7696 
(~emarks of Senator Wherry) (1947); 9I id. at 7009 (remarks of Repr~ntative A,~en) 
(1945). See also 62 Stat. 677 (1948), 3 U.S.C. §. 19(~)(2) (1958), proVlding tha:: ?-:he 
same rule shall apply in the case of the death, reSlgnation, removal from office, or mability 
of an individual acting as President under this subsection." Furthermore, the act is not 
xplicit that the Speaker and President pro tempore would have to take the presidential 

:ath, though such was intended. Their resigning from the Con~ess and the taking of ~e 
oath would probably be simultaneous so that, in a sense, at the time that they act as PreSl-
dent they would still be "officers." 

160. Subsection (e) of the act provides that only such officers appointed by and with the 
advice and consent of the Senate prior to the happening of the particular contingency and 
not under impeachment at the time by the House of Representatives are eligible. 62 Stat. 
677 (1948), 3 U.S.C. § 19(e) (1958). It will be noted that the Secretary of Health, Edu-
cation and Welfare has never been added to the line of succession. 

I61. Thus, a Secretary of Treasury who acts can not be superseded by a Secretary of 
State. 

162. See text accompanying notes 34-36 supra. Subsection (f) provides that an individual 
who acts as President is paid at the rate then applicable to the President. 62 Stat. 677 
(1948), 3 u.s.c. § I9(f) (1958). 

163. Is it unconstitutional? Some outstanding authorities think it is. See Silva, The 
Presidential Succession Act of 1947, 47 Mich. L. Rev. 451 (I949). Professor Silva states 
that the interpretation that "the Constitution does not contemplate the presiding legislative 
officers as officers of the United States," is "supported by all the co=entators." Id. at 
463-64. She says that the 1947 law provides for succession by ·the Speaker and President 
pro tempore on the basis of their status as presiding officers and not as Members of 
Congress. (The Constitution does not require that they be Members of Congress, though 
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a ~resident since the enactment of the 1947 Act-th li f 
agamst the law have been clearl d e nes or and 
stands first in the group h" h y rawn. Former President Eisenhower 

w 1c opposes the law: 
[I]f you have a line of succession whi h · h 
two of the legislative group you h c ' ng t after the Vice-President, brings in 
a period of crisis. For six ;ears o~a~ a;e ~ ~ery,. very bad situation arise ... in 
that was controlled by the D / dmJ~stratio~ , of course, I had a Congress 
succession stood, under the pres:~to~:~ s'rJr0 ~Jght behind Mr. Nixon in the line of 
[M]y immediate predecessor . . . had . ayburn, the Spe~ker of th~ House .... 
He had Mr. Martin [W]he th . . . the same expenence I did in reverse. 

· · · · n ere was no v· p ·d different parties taking over sudden! h Jce.- resJ ent, you would have had 
change it over night and get it . ~· .. t e Executive department .... You can't 
says that such-and-such a party ws~oufJ ~ffectively. I .believe that if the electorate 
ought to have the White House f f ave the White House for four years it 

or our years.I64 ' 

In contrast, President Truman favors the present 
reasons: law, for the following 

The Speaker of the House has usual! b 
time before he's ever elected S k y ~en a member of the House for a good long 
country at large than any othe~ea u~ti e comes. more nearly being elected b~ the 

p c servant m the federal government and of 
they have always been and, without a doubt . 
see Kallenbach, The New Presidential Succe '.Will always be.) For other articles in point, 
.(194:); Wilmerding, Jr., Wash. Post Dec. 8 SSJon Act, 41 Am. Pol. Sci. Rev. 931, 939-41 
Idential Succession in the United Sta; 8 J ' f1963,. ~· 1, cols. 2-3. See also Rankin, Pres-

Space limit ti · . es, · 0 Politics 44, 51-55 (1946) 
. a ons will not perm~t a detailed examin . . . 

that It seems unlikely that the S C ation of the question. Suffice it to say 
Th C upreme ourt would ever decl th 1 

e ourt would, most likely, be faced with the . are . e aw unconstitutional. 
officers had taken over. It is suggested that under questi~n at the time one of the presiding 
the question by saying it involved a political ue:u~ orcu~s~nc~s the Court would avoid 
that. the Speaker and President pro tempore a;e ti~n-or If It did decide it, would hold 
acqmescence in the 1792 law and th C ' d . ~rut~d States officers, based on the long 
103 ( e ourt s eClSJon m Lama U . 

. 1916). See notes 138 supra & 166 infra. r v. ruted States, 241 U.S. 
It IS to be noted that no constitutional roblems 

pro tempore acts in a case where neith p p ~re created when the Speaker or President 
qualified. The twentieth amendme t er . : resident-elect nor a Vice-President-elect has 
shall act in such a case. n proVJ es that Congress may declare what "person" 

164. CBS Reports, Transcript of "The Crisis of p . . 
pp .. 35-36. Eisenhower further stated that: "If th p r~dential Succession," Jan. 8, 1964, 
Cabmet, then if that man had mo th e reSidency went to a member of the 
[sic] might be called a special elec:: a: one iear to serve bis. Presidency, I think they 
See Lippmann, The Presidential Succe~si:: N.Y ~ th~ peo~le decrde ·this thing." Id. at 38. 
4-6 (Cabinet, with a special election provLso) .. ·W;ra ~nbune, Dec. 12, 1963, p. 24, cols. 
p. 1, cols. 2-3 (Cabinet, plus midterm electio~ f mer . g, Jr., Wash. Post, Dec. 8, 1963, 
p. AI2, cols. 2-4. or PreSident) ; Wash. Post, Jan. 10, 1964, 

Interestingly, CBS Reports interviewed 59 Senator . 
and must be done about the line of su . 0 s, of whom most srud "something can 
b . ccessJOn. nly one or two think h" 

a out [It] .... " CBS Reports, supra, at 47. See N y . . not mg need be done 
of the Week in Review) p. 8E cols 1 2 ( d . . Times, Feb . 23, 1964, § 4 (The News 
succession). ' ' · - a vocates re-establishing the Cabinet line of 
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course, that's the reason 1 pl~r.ed ru,., next to the Vice-President in the suc-
cession .. .. 165 

Whether the Speaker and President pro templlrc c:homu u ............ ,wed 
from the line of succession in favor of immediate successlvn ,..ftP.r the 
Vice-President by the heads of the executive departments (in order tlJ 

insure continuity of policy and administration) and whether the present 
law is more democratic than the law of 1886 are issues more of the 
nature of policy than not.166 History shows that reasonable men have 

165. CBS Reports, supra note 164, at 36. Truman's first preference, hoyvever, which 
he expressed several years ago, is to have the last electoral college meet to elect a new 
Vice-President whenever a vacancy occurs in that office. Id. at 40-41. Senator Kenneth 
B. Keating of ew York has stated that: "I don't like the succession to the regular members 
of the Cabinet because . ... One, they are not elected officials. Second, they are very apt 
to be specialists in their field." Id. at 37. Speaker John McCormack also supports the present 
law ("I supported the 1947 Act recommended by former President Harry S. Truman and 
I still support it.") and notes that the Members of Congress "are pretty much wedded" to it. 
Id. at 43-44; see N.Y. Times, Dec. 9, 1963, p. 1, cols. 2-3. See also Lawrence, People's Right 
to Elect and the Succession Law, N.Y. Herald Tribune, Dec. 9, 1963, p. 24, cols. 1-2 (author 
says that law must be made clear on the point that a new Speaker succeeds if the former 
one is acting as President) . 

President Johnson, who voted for the present law when he was a Representative, has 
properly sought to give it some meaning by asking Speaker McCormack to sit in on sessioll5 
of the National Security Council and "other key decision-making meetings" not "inconsistent 
with his legislative responsibilities," N.Y. Times, Dec. 4, 1963, p. I, cols. 6-7, and by estab-
lishing a verbal agreement to cover cases of presidential inability, id., Dec. 6, 1963, p. 1, 
col. 8. The Speaker's legislative role will prevent him from taking part in Cabinet meetings. 
It is reported that under President Kennedy, Cabinet meetings were seldom held and, when 
they were, they were seldom used for formulating over-all domestic and foreign policies. 
Sidey, John F . Kennedy, President 68 (1963). 

166. To be noted are the following facts about the state succession laws: 
(1 ) Of the thirty-eight states having lieutenant governors as the immediate successor after 

the Governor: 
(a) The President pro tempore and the Speaker, respectively, are the next successors in 

eighteen. Ala. Const. art. V, § 127; Ark. Const. amend. VI, § 4; Cal. Const. art. V, § 16; 
Colo. Const. art. IV, §§ 13-15 ; Idaho Const. art. IV, §§ 12-14; Ill . Const. art. V, §§ 17, 19; 
Iowa Const. art . IV,§§ 17, 19; Kan . Const. art. I,§§ 11, 13; Minn . Const. art. V, § 6; 
Miss. Const. art. V, § 131; Mo. Const. art. IV, § 11; Mont. Const. art. VII, §§ 14-16; Nev. 
Const. art. V, §§ 17-18; N.Y. Const . art. IV, § 5; N.C. Const. art. III, § 12 ; Ohio Const. 
art. III , §§ 15, 17 ; Okla. Const. art. VI, §§ 15-16; Pa. Const. art. IV, §§ 13-14. 

(b) The Speaker and President pro tempore, respectively, are the next successors in two. 
S.D. Const. art. IV, §§ 6-7; Vt. Const. ch . II, § 24. 

(c) The President pro tempore is the next successor in seven. (The Speaker is not in the 
line of succession.) Conn. Const. art. IV, §§ 17-19; Ind. Const. art. 5, § 10 ; Ky. Const. 
§§ 84-85; La. Const. art. V, § 6; R.I . Const. art. VII, §§ 9-10; S.C. Const. art. IV, § 9; 
Tex. Const. art. IV,§§ 16-17. 

(d) The Speaker is the next successor in two. (The President pro tempore is not in the 
line of succession.) Ga. Const. art. V, § 2-3007; Neb. Const. art. IV, §§ 16, 18. 

(e) The secretary of state is next in line in seven. Del. Const. art. III, § 20; Mass. Const. 
pt. II, ch. II, § 2, art. III ; Mich. Const. art. V, § 26; N .M. Const. art. V, § 7; N .D. Const. 
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differed over the answers to these que t'"""· r et, the death of President 
Kennedy has focused att.-':"'J' ~~ a more lasting and acceptable solu-
tiO!~ to thP ~"' .. trzc~·., on:e which has not received any real consideration ant1l JlO"' t11e filhng of a vacany in the Vice-Presidenc It · II 
agr~e~ t~at :e yice-President is the official in the bes[~osi~~o!e~;r~z 
cee o e residency and insure the continuum which was so rna nifi cently revealed during the weeks following the t . d g -death of President Kennedy.167 ragic an unexpected 
art. III, §§ 72, 77 ; Wash. Const art ill § 10 . w· 
states, the President pro tempor~ and s;eaker 'are IS. Con~t. ar~ . V, § : . In four of these 
Delaware, New Mexico, North Dakota and Wiscons:~ew ere m the line of succession-

(£) The attorney general is next in line in one V followed by the Speaker and PreSI'de t t . a. Const. art. V, § 78. In that state, he is n pro empore. 
art~g{v,~n:. state has only a lieutenant governor in the line of succession. Hawaii Const. 

(2) Of the twelve states having no lieutenant governor · 
(a) The President of the Senate and the S eak . . cessors to the Governor in ei .. ht Fl C t p IVer, respectively, are the immediate suc-

M .., . a. ons . art § 19 . Me Con t t V d. Const. art. ll, § 7 · N.H. Const pt II at. 49~ NJ 'c . s. ar . 'pt. I, § 14; c t v . . . . r . • . . onst. art v § 1 rru 6 7. 0 ons . art. ' § 8; Tenn. Const art III § 12 . W V . ' ' u - ' re. (b) Th · · • • · a. Const. art VII § 16 e secretary of state is first · lin · f · ' · Ariz. Const. art. V, § 6; Utah Const mart ~~~ ;~rl ~t~es. ~Iaska Const. art. III, §§ 10-13; 
is followed by the President of the. Sen~te. in W ' .yo. onst. art. r:'• § 6. In Utah, he and Speaker. ' yommg, by the PreSident of the Senate 

nu~b:~c~~tp:;::~~ ~ ~:::: ~~ :~:tes ~ave passed so-called "Disaster Acts," increasing the 
Cal. Gov't Code § 12061· Fla Sta~eszon. ~ee, e.g., Ark. Stat. Ann. § 12-117 (Supp. 1963); 
1963); Ill. Ann. Stat ch 10~ . nn. .22 .04 (1961); Idaho Code § 59-1404 (Supp. 
(Supp. 1962); Kan. Gen .. Stat. ' inn~o: ~~~:-~~rd 1963) ; ~owa Code Ann. § 38A:S 
§ 21-D; Minn. Stat. Ann. § 4 06 Su . upp. 1961)' Me. Laws 1961, ch. 171, (Supp. 1963); Neb. Laws 1961 ch 4~1 pp. 1963)' Mont. Rev. Codes Ann. § 82-1309 1963). N J Stat A § 52 ' . , § 1(7); N.H. Rev. Stat. Ann. § 108-A:12 (Supp ' · · · nn. ·t4A-4 (Sup 1963) N M · N.Y. Unconsol. Laws § 9105 McKinn p. . ; · · Stat. Ann. § 4-18-4 (Supp. 1963); 

N.D. Cent. Code Ann. § 54-47-~3 (Sup;y1:::)1~ O~.CR Gene Stat. § 147-11.1 (Supp. 1963); Okla. Stat. Ann. tit. 63 § · ' 0 ev. ode Ann. § 161.03 (Page 1963); 
Ann. tit. 71, § 779.4 (1~62 ) ~8~ .~ (~~~p.§1~6:~3 ~;· Laws 1961, ch. 287, § 3(1); Pa. Stat. 
(Supp. 1963); Va. Code ~n ·2~-150 e 1 - . upp. 1963); Vt. Stat. Ann. tit. 20, § 183 
Stat. Ann. § 22.08(3) (Supp ~963). W( 950L) ' W. Va. Code Ann. § 354(14)4 (1961); Wis. 

An · • yo. aws 1961, ch. 199 § 1 overwhelming majority of the states have li ' : . and executive officials (who are main! el ti r) aS ne of successwn With both legislative 
Massachusetts, Michigan and Washingrcn e~a:; ba .everal s~tes, such as. Alaska, Arizona, 
are mainly elective) ' while several others' such ~c;lly a line of c:xecutive o~cers ~who Kentucky Louisiana Mississi . M ' as o orado, Connecticut, Georgia, Indiana ' ' PPI, ontana Nebraska Pennsyl . Rh d ' nessee and Texas have basically a lin / 1 . 1 . • varua, o e Island, Ten-
about the state s~ccession laws, see F:er~ck, e~~:~:ob~:~ersf ~or .addi~onal ~f~rmati~n 
Congress Ever Solve It?, supra this volume at 73 102-05 o reSidential Inability-Will 

167. "It is significant that every measu;e plac~d b f . thi . Kennedy's assassination agrees on one vital oint-the ore s Comm!ttee ~ince Pr~sident 
Hearings Before the Subcommittee on Constit~tional ~e:dme shallt hfavthe aS VIce PreSidc;nt." 

en s o e enate Comm1ttee 
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The proposals to fill a vacancy differ in certain features. Former 

President Truman and former Vice-President Nixon suggest the filling 
of the vacancy by the last electoral college.168 Senator Birch Bayh of 
Indiana proposes that when an elected Vice-President succeeds to the 
Presidency, he shall, within thirty days, nominate a person who would, 
upon confirmation by the House and Senate, become Vice-President.169 

Representative Ayres would have the President submit a list of not 
less than three nor more than five names to either the House170 or the 
Senate171 from which a Vice-President would be selected. Senator Jacob 
K. Javits of New York, on the other hand, would provide for the Con-
gress to elect a Vice-President subject to the President's confirmation.172 

on the Judiciary, 88th Cong., 2d Sess. - (1964) (statement of Senator Birch Bayh) 
[hereinafter cited as 1964 Senate Hearings] . Interestingly, France adopted a presidential 
system in 1962, without an office of Vice-President. Many Frenchmen are concerned about 
the possibility of a chaotic situation arising if President Charles de Gaulle should die in 
office. (The Constitutional successor is the President of the Senate.) Hence, there is demand 
that an office of Vice-President be created. See Le Monde, Nov. 26, 1963, pp. 1, 9; Geniger, 
France's No. 2 Man, N.Y. Times, Jan. S, 1964, § 6 (Magazine), p. 24. 

168. See Nixon, We Need a Vice President Now, Saturday Evening Post, Jan. 18, 1964, 
p. 6; note 165 supra; Allen, Help Wanted : A U.S. Vice President, Reader's Digest 73 
(March 1964). 

169. S.J . Res. 139, 88th Cong., 1st Sess. (1963) (joined in by Senators Pell, Randolph, 
Bible, Moss and Burdick) . The bill is not clear on whether the two Houses of Congress 
would meet in joint session or separately and whether the House of Representatives would 
vote by states or not. If the House would no~ vote by states, its say would be 435 as against 
the Senate's 100. 

To cover the case of a double vacancy, provision is made in the bill for a Cabinet line of 
succession. Whoever succeeds does so for the rest of the term and he would be required to 
nominate a person for Vice-President. The so-called Bayh bill also includes some provisions 
on presidential inability. See note 201 infra. 

170. H .R. 9305, 88th Cong., 1st Sess. (1963) . A quorum of the House would consist of 
a member or members from two thirds of the states and a majority of all the states would 
be necessary to a choice. (The House would vote by states.) 

The bill is clearly objectionable because it does not set any time by which the President 
would have to submit the names and it could well result in no one obtaining a majority of 
the states' votes. Moreover, it suffers from a more serious objection of constitutionality. The 
only authority Congress has to fill a vacancy in the Vice-Presidency is when there are 
vacancies in both the offices of President and Vice-President. See note 79 supra. Furthermore, 
this bill is inconsistent with article II, section 1, clause 1 of the Constitution, which states 
that the Vice-President shall "be elected, as follows." There is also an argiJment that the new 
Vice-President would be required to serve a four-year term, since this is the only term 
provided for in the Constitution. See note 130 supra. A constitutional amendment is clearly 
essential. 

171. H.J. Res. 818, 88th Cong., 1st Sess. (1963) . This proposal calls for a constitutional 
amendment under which a majority of the Senate would select the Vice-President. See note 
170 supra. 

172. S.J. Res. 138, 88th Cong., 1st Sess. (1963). Congress would meet in joint session 
and if a quorum of each House were present, the Congress would elect by majority vote 
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Senator Kenneth B. Keating favors the election of two Vice-Presidents every four years.178 

Participation by the electoral college is objectionable as its functions are purely ministerial in nature174 and, as Senator Bayh noted: The Electoral College is not chosen, as is Congress, to exercise any considered judg-ment or reasoning. Its members are chosen merely to carry out the will of the voters in their respective states. . . . The Electoral College is not equipped, nor should it be equipped, to conduct hearings on the qualifications of the nominee sub-mitted by the President. It would be a cumbersome body to try to assemble quickly and to get to act quickly in emergencies. Much of the general public has no earthly 
(each member having one vote) a Vice-President from the heads of the executive depart-ments or Members of Congress. As originally proposed, Congress was given exclusive authority to select the Vice-President. This was later modified with the addition of the words "by and with the advice and consent of the President." The reason for the change was to assure that in electing a Vice-President, Congress would give "considerable weight to the views of the President." N .Y. Times, Jan. 24, 1964, p. 15, col. 3. Senator Ervin's S.J. Res. 147, 88th Cong., 2d Sess. (1964), would provide that within ten days after a vacancy, Congress would meet in joint session to select a new Vice-President. A majority vote would be necessary for a selection, each Member of Congress having one vote. (If a double vacancy occurred, Congress would fill both offices within ten days, the statutory successor acting in the interim.) Senator Gary's proposal is similar except that it does not make clear bow the House would vote. H.J. Res. 858, 88th Cong., 1st Sess. ( 1963) . 173. S.J . Res. 143, 88th Cong., 2d Sess. (1964); see notes 70-71 supra. A similar proposal has been made by Representative Auchincloss. H.J. Res. 868, 88th Cong., 1st Sess. (1963). His Vice-Presidents would be First Vice-President and Second, instead of Executive and Legislative. Senator Keating argues that his two Vice-Presidents would be selected from the most competent people in the party, that most Senators, Representatives and Governors would be interested in either position, that the legislative Vice-President would be no Jess busy than the Vice-President is now, that there is mucll room for the President to delegate important tasks to both, and that both Vice-Presidents would be of the President's party and elected by the people. 1964 Senate Hearings-(statement of Senator Keating). For Constitutions having two or more Vice-Presidents (or Designates), see Costa Rica Const. art. 135 (two Vice-Presidents elected by people); Guat. Const. art. 166 (two Desig-nates elected by Congress from three proposed by President); Hond. Const. art. 201 (three Designates elected by people); Pan. Const. arts . 138, 149 (two Vice-Presidents elected by people). For Constitutions having only one Vice-President (or Designate), see Argen. Const. art. 7 5; Bol. Const. art. 91 ; Braz. Const. art. 79; Dahomey Const. art. 9; Ecuador Const. art. 100; El Sal. Const. art. 64; India Const. art. 48; Liberia Const. art. 3, § 2; Phil. Const. art. 7, § 2. Ecuador, India and Liberia provide for special elections in case of vacancies in the Vice-Presidency. Argentina, Bolivia, Brazil and India provide for a special election in case of a double vacancy. For general information about the succession Jaws of foreign countries having a President for Chief Executive, see Feerick, The Problem of Presidential Inability-Will Congress Ever Solve It?, supra this volume, at 73, 105-10. 174. In fact , over the last few years, mucll attention has been given to proposals calling for the abolition of the electoral college. See, e.g., Hearings Before the Subcommittee on Constitutional Amendments of the Senate Judiciary Committee on Nomination and Election of President and Vice President, 88th Cong., 1st Sess. (1961) (Parts 1-5); see generally Margolin, Proposals to Reform Our Electoral System (Lib. Cong. Legis. Ref. Serv., 1960). See S.J . Res., 88th Cong., 2d Sess. (1964) (Senator Smathers). 
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. d h their state's electors are and would be understandably hesitan~ to allow a~y I eah w n~own quantity to make an important decision like confirmation of a VIce sue u . 175 President of the Uruted States. 

C ·s a far better body to participate in the selection of a new ongress 1 · 
• 1 d Vice-President, primarily because it is represe~tattve ?f the pe~~ e .an its Members are in a position to exercise a constdered JU~gment. Smce C ess l·s a political body it would be preferable to gtve the succ~ed­ongr ' · 111 Oth · f a in President the dominant role in the selectwn. erwtse, 1. di~erent party were in control of Congress, a person of. t~at party mt~ht b lected which could frustrate the purpose for obtammg a ne': Vtce-P:e:ident,' i.e., to give him the "on the job training" for assummg the res onsibilities of the Presidency, should he ever have to do so. . ~he new Vice-President should be of the same party as the P~estdent, of compatible temperament, and of presidential ability. There ts. much ·t in the proposal that the President nominate a person subJect ~o :~~ressional approval. The presidential candidate now .selects ~s · g mate so that such a nomination would be conststent wtth runnm · . . 1 h ent practice. As the people must gtve thetr stamp of approva to t e pr::idential and vice-presidential candidates in order for them to be plr ted so too here their representatives in Congress would have to e ec ' ' ' uld b v· p . give their approval to the nominee before he co eco~e tee- rest-d t The submission of a list of names by the new Prestdent to Co~­g;:s~ would not assure the election of the person with whom the Prest-dent could most effectively work. . . . . . . Whatever proposal is adopted should contam a ttme limtt wtthin h. h the President would have to make his choice. It probably would W lC 

• • .ft d . d f be unwise to require action by Congr~ss wtt~m ,a ~pect e peno o time though the inclusion of the word forthwtth mtght serve a ~seful pur~ose. In any event, it is very likely that Congress w?uld ~ct q~ckly, putting partisan activities aside, to approve the Prestdent s chmce. Everything considered, it seems clear that the. best w~y to so~ve the problem of the succession is to fill the vacancy m the Vtce-~restdenc~. Secretaries of State and Speakers are not chosen on the basts of thetr 
175. 1964 Senate Hearings--. . . 176. Of course, the most democratic way to fill the ~acancy wo~ld be by direct elec~on. S -'- le tion however would necessitate cllanges m the election laws of the vanous uu..~ an e c ' ' . . p "d h d d d t the d ld Come at a time of distress (if the V1ce- rCSI ent a succee e o states an wou 

· f " liti J" Presidency), when conditions would be least conducive to the holding o a po ca election. 
ii · · th ffi 177. It is suggested that no special election should be held to 11 vacan~es m e o . . ces of President and Vice-President, should they be vacant at the same time. The ac~ng President would be in no position to act effectively as a President if he knew. an election was in the offing. Also, the people would be in no mood for sucll an election and the political campaigns it would entail. See note 176 supra. 
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qual~cations .for the Presidency. A person selected to fill a vacancy in 
the yice-Preside~cy would, very likely, be chosen because of his quali-
fications to substitute for the President. The chances of his being ready 
and able to assume the responsibilities of the Presidency are far greater 
than those of any other official. 

III. PRESIDENTIAL INABILITY 

P~esid~nt .Ken.n~dy's death has also revived the critical problem of 
pres~dential mabihty. As former Vice-President Nixon noted: "It is a 
tragic fact that it took a terrible crime in Dallas to remind us of a serious 
defect in our constitutional process.11178 Had our late President lived 
hovering unconscious between life and death, discontinuity and dis~ 
order might well have invaded the American Government. If a vital 
decision had had to be made, would there have been anyone to make it? 
Former Pr~sid~nt Eisenhower underscored the shocking deficiency in 
our system m his recent book, when, in speaking of the period surround-
ing his heart attack, he stated: 
I was not required to make any immediate operational decisions involving the use 
of the armed forc~s of t~e U~ted States. Certainly, had there been an emergency 
such as the detection of mcorrung enemy bombers, on which I would have had to 
make a rapid decision r~garding the use of United States retaliatory might, there 
could have been no question, after the first forty-eight hours of my heart attack of 
my capacity to act according to my own judgment. However, had a situation arlsen 
such as occurred in 1958 in which I eventually sent troops ashore in Lebanon the 
concentration, the weighing of the pros and cons, and the final determination V.:ould 
have represented a burden, during the first week of my illness, which the doctors 
would likely have found unacceptable for a new cardiac patient to bear.l79 

Wh~t would have ha~pened if a "rapid decision" had been required 
durmg the first forty-eight hours or a Lebanon situation had arisen dur-
ing the first week is anybody's guess. 

A. The Problem 
The problem of presidential inability has been with us for over one 

hundred and seventy-five years.180 It has been frequently discussed but 
never solved. The problem exists because the Constitution of the 
United ~tates does no.t clearly provide that the Vice-President may 
temporanly act as President during a period of inability,181 and because 

I78. Nixon, supra note I68, at 10. 
179. Eisenhower, Mandate for Change 545 (I963). (Emphasis added.) 
~80. For studies of the problem, see Feerick, The Problem of Presidential Inability-

Will. Congress Ever Solve It?, supra this volume, at 73; Hansen, The Year We Had No 
PreSident (1962); Silva, Presidential Succession (1962). For a listing of recent articles, see note 3 supra. 

181. See text accompanying note 1 supra. 
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it does not define inability, nor indicate who may initiate and decide the 
questions of whether inability has occurred or ended. No more complete 
statement of this manifold problem can be found than that of Chester A. 
Arthur in his special message to Congress on December 6, 1881-over 
eighty-two years ago. In that message, he asked Co?gress to solve. a 
problem with which he. had ~een confronted for eighty days while 
President Garfield lay dymg. Said Arthur: 
Is the inability limited in its nature to long-continued intellectual incapacity, or 
has it a broader import? 

What must be its extent and duration? 
How must its existence be established? 
Has the President whose inability is the subject of inquiry any voice in determining 

whether or not it exists, or is the decision of that momentous and delicate question 
confided to the Vice-President, or is it contemplated by the Constitution that Congress 
should provide by law precisely what should constitute inability, and how and by what 
tribunal or authority it should be ascertained? 

If the inability proves to be temporary in its nature, and during its continuance 
the Vice-President lawfully exercises the functions of the Executive, by what tenure 
does he hold his office? 

Does he continue as President for the remainder of the four years' term? 
Or would the elected President, if his inability should cease in the interval, be 

empowered to resume his office? 
And if having such lawful authority, he should exercise it, would the Vice-

President' be thereupon empowered to resume his powers and duties as such?182 

Mainly because of the precedent established by John Tyler in 184!188 

and because of the vagueness of the Constitution in regard to inability, 
on three different occasions in our history (1881, 1919-1920, and 1955-
1956) the country was for a time without an able President. On two of 
these occasions, the federal administration simply drifted18• while, on 

182. 8 Richardson, Messages and Papers of the Presidents, 1789-1797, at 65 (1898). 
183. See text accompanying notes 48-53 supra. 
184. The first case is that of President Garfield, who was shot on July 2, 1881 and died 

on September 19, 1881. During the disability his only governmental act was that of signing 
an extradition paper. Not once did Vice-President Arthur see Garfield during the eighty 
days. Arthur refused to act as President, although a majority of the Cabinet felt that he 
should. However, a majority of the Cabinet and many authorities of the day believed that, 
were he to act, he would become President for the remainder of the term. 

The second case is that of President Wilson, who became ill on September 25, 1919, and 
had a stroke on October 2, 1919. In the first six weeks of the inability, twenty-eight bills 
became law by default of any action by the President. No official Cabinet meeting was held 
until April 13, 1920. The !?resident was shielded from all by his wife, doctor and close 
friends so that the extent of his inability was never fully known. Vice-President Marshall 
declined to act and Secretary of State Lansing was discharged for his efforts to give some 
direction to the Government. See generally Smith, When the Cheering Stopped (1964), for 
an excellent account of the plight of the Government during Wilson's inability. 

For a detailed account of these inabilities, see Feerick, The Problem of Presidential Inability 
-Will Congress Ever Solve It?, supra this volume, at 73, 93-98. 



492 FORDHAM LAW REVIEW [Vol. 32 
the third, it was directed by a small group of men.185 However, 
[The committee system] worked during the period of President Eisenhower's heart attack mainly because . . . there were no serious international crises at that time. But had there been a serious international crisis requiring Presidential decisions, then . .. the committee system might not have worked.18G 

It has been estimated that the "sum total of the periods-hours, days, weeks, even months-when the man in the White House was too sick to be capable of exercising the powers vested in him by the Constitution" is one year .187 

B. Attempts at Solution 
The first act of any real significance in meeting the problem occurred in the early part of 1958. Former President Eisenhower, in a letter ad-dressed to former Vice-President Nixon, formulated the following agree-

ment: 
(1) In the event of inability the President would-if possible-so inform the Vice President, and the Vice President would serve as Acting President, exercising the powers and duties of the office until the inability bad ended. 
(2) In the event of an inability which would prevent the President from so com-municating with the Vice President, the Vice President, after such consultation as seems to him appropriate under the circumstances, would decide upon the devolution of the powers and duties of the Office and would serve as Acting President until the inabili ty had ended. 
(3) The President, in either event, would determine when the inability had ended and at that time would resume the full exercise of the powers and duties of the Office.188 

185. During the recuperative period after President Eisenhower's heart attack of Sep-tember 24, 1955, Presidential Assistant Sherman Adams, Vice-President Nixon, Secretary of State John Foster Dulles, Attorney General Herbert Brownell, Secretary of Treasury George M. Humphrey, and White House Assistant Wilton Persons took charge of affairs. For an excellent account of this period, see Eisenhower, op. cit. supra note 179, at 535-46; Nixon, Six Crises 131-81 (1962). 
186. CBS Reports, Transcript of "The Crisis of Presidential Succession," Jan. 8, 1964, pp. 24-25 (former Vice-President ixon). 
187. Hansen, op. cit. supra note 180, at 1. 
188. White House Press Release, March 3, 1958; see Public Papers of the Presidents of the United States, 1958, at 188-89 (U.S. Gov't Printing Office, 1959) . See also Nixon, Six Crises 178-80 (1962). Says former President Eisenhower about the agreement: "We decided and this was the thing that frightened me; suppose something happens to you in the turn of a stroke that might incapacitate you mentally and you wouldn't know it and the people around you, wanting to protect you, would probably keep this away from the public, so I decided that what we must do is make the Vice-President decide when the President can no longer carry on, and then he should take over the duties and when the President became convinced that he could take back his duties, he would be the one to decide." CBS Reports, supra note 186, at 23-24. Former Vice-President Nixon recently noted that the agreement is merely informal and that the problem of inability can only be solved by a constitutional 
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This agreement was followed, in turn, by President Kennedy and yice-President Johnson in August, 1961 / 89 and, more recently, by Pres1dent 
J

ohnson and Speaker McCormack.190 The Johnson-McCormack agree-. 'ti' 191 ment is now m wn ng. 
The above agreement serves a useful purpose but by no _means is it satisfactory permanent solution to the problem. First, It does not 

ha e the force of law and has no binding effect if one or both of the av ' 'th h . arties should decide to break it. Second, it does not deal WI t ~ situa-~on where the person next in line after the President becomes ~Is~bled before the President does. Finally, it does not solve the constitutional problem created by the Tyler precedent: Should the Vice-President permanently replace the President in cases of inability? 

C. A Practical Solution 
One of the best proposals to solve the problem on a permanent basis was recently advanced by a special panel of lawyers called together by the American Bar Association.192 Included among its members were such well-known personages as: former Attorney General Herbert Brownell; Walter E. Craig, President of the American Bar Association; Professor Paul A. J;"reund of the Harvard Law School; form~r Deputy Attorney General Ross L. Malone; Dean Charles ~- Nuttmg of the National Law Center; Lewis F. Powell, Jr., President-elect of th_e American Bar Association; and Sylvester C. Smith, Jr., former Presi-dent of the American Bar Association.198 The panel reached a c?nsensus which recommended that the Constitution be amended to provide: 

( 1) In the event of the inability of the President, the powers . an~ duties, but ~ot the office, shall devolve upon the Vice-President or person next m line of successiOn 

amendment. Nixon, op. cit. supra note 185, at 180. He states: "We just can't have this great government of the United States run in that way, by the whims and the .personal reac~~ns of whoever may be Vice President, or President, or the wife of the Pres1dent at a cntical 
time." Id. at 27. See Nixon, supra note 168, at 10. 189. White House Press Release, August 10, 1961; see Public Papers of the Presidents of the United States, 1961, at 561-62 U.S. Gov't Printing Office, 1962. See also 42 Ops. Att'y 
Gen. No. 5 (1961). 

190. N.Y. Tinles, Dec. 6, 1963, p. 1, col. 8. 
191. Id. p. 19, col. 1. 192. See .Y. Times, Jan. 22 , 1964, p. 38L, cols. 7 & 8; Wash . Post, Jan. 22, 1964, 

p. A2, col. 5. . . 193. Other members were Jonathan C. Gibson of Chicago; Richard Hansen of Nebraska, author of "The Year We Had No President" (1962); Professor James C. Kirby, Jr. of Van-derbilt University, former chief counsel of the Subcommittee on Constitutio~al Amendments of the Senate Judiciary Comlnittee; Martin Taylor, chairman of the Comnuttee on Federal Constitution of the New York State Bar Association; Edward Wright, chairman of the House of Delegates of the American Bar Association; and the author. 
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for the duration of the inability of the President or until expiration of his term of 
office; 

(2) Th~ inability of the Presipent may be established by declaration in writing of 
the President.. In the eve?t that the President does not make known his inability, it 
m.ay be established by action of the Vice-President or person next in line of succession 
With the concurrence of a majority of the Cabinet or by action of such other body 
as the Congress may by law provide; 

(3) The. ability of. the President to resume the powers and duties of his office shall 
be es~~lished by his declaration in writing. In the event that the Vice-President and 
a maJonty ?f the Cabinet. or such other body as Congress may by law provide shall 
not concur m the declara~on of the President, the continuing disability of the Presi-
dent may then be determmed by the vote of two-thirds of the elected members of 
each House of the Congress; 

( 4) . In the event of the death, resignation or removal of the President, the Vice~ 
Presi~ent or the person next in line of succession shall succeed to the office for the 
unexpired term; and 

(5) . When a vacancy occurs in the office of the Vice-President the President shall 
noiDinate a person who, upon approval by a majority of the elected members of 
Co~gress meeting in joint session, shall then become Vice-President for the un-
expired term. 

Poin~ ( 1) was ins~rted to elimina~e the ambiguous wording of the 
successiOn clause which prevented VIce-Presidents Chester A. Arthur 
a?d Thomas R. Marshall from acting as President for fear that, by 
vutue of the Tyler precedent, the Constitution would make them Presi-
~ent. ~or 1~e r~mainder of the term without regard to the cessation of 
mability. This clause makes it indisputably clear that the Vice-Presi-
dent ;ffierely acts as President when the President is unable.1Dii 

POI~t (2) would allow the President to declare his own inability since 
th~re Is no good reason why he should not be able to do so. If he used 
this as a pretense f~r. shirking his duties, impeachment would lie. The 
panel felt that the.giVmg of th~s power to the President might have the 
effect of. enc~ur~gm~ .coop.eratwn among him, the Vice-President, and 
the Cabi?~t. m mabi~ty situations-obviously, a thing to be desired. 
The possibilit~ of a disabled President's refusing to declare his inability 
or a~t~ally bemg unable to make any determination at all required a 
proVIsi?n ~at. someone or some body have the power to make the 
determmation m such cases. The panel believed that the Vice-President 

I94. See notes 48-53 supra. Since the Constitution clearly provides in article II section 
1! clause 6 <se: ~t accompanying note 1 supra) that "the Same" devolves in ill cases 
(I.e., death, reSignation, removal and inability), Tyler's assumption of the office of p · d t 
upon President Harrison's death proved to be a formidable barrier. reSI en 

1_95: The expression "inability" was left general so that it would cover an almost 
unlimited number of. cases-e.g., physical or mental illness, kidnaping, wartime capture, etc. 
It would no~ cover Incompetence, lack of judgment, laziness, misconduct, or other possible 
grounds for Impeachment. See 1964 Senate Hearings - (statement of Senator Keating). 
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(or person next in line) should not have the sole power as he would be an 
interested party and, therefore, might be too reluctant to make a deter-
mination. The Vice-President was included in the determination process, 
however, because it is his duty to act and, therefore, it is. only proper 
that he have some voice in determining when that duty 1s to be per-
formed. The Cabinet (or the heads of the executive departments) was 
thouaht to be the best possible body.196 The facts that Cabinet members 
are close to the President, that they would, very likely, be aware of an 
inability and would know if the circumstances were such that the Vice-
President should act, that they are part of the Executive Department, 
and that the public would have confidence in the rightness of their 
decision were the primary considerations for the selection of this body. 
That such a Cabinet method would involve no violation of the principle 
of separation of powers was underscored. Since the method would be 
embodied in the Constitution, itself, it was thought desirable to include 
a clause allowing Congress to change, by legislation, the body which 
would function with the Vice-President. It was doubted that this power 
would ever be resorted to but, if it were, any legislation passed under 
it would be subject to presidential veto. The justification for such a 
provision was that a constitutional amendment, with specifics, could 
only be changed by amendment and that it therefore would be wise to 
leave the door open for change by legislation. 

Point ( 3) was designed to permit the President to resume his powers 
and duties upon his own declaration in writing. Because of the possibility 
that a President might say he was able when he was not, it was the 
panel's consensus that the Vice-President, subject to approval by a 
majority of the Cabinet, should have the power to prevent him from 
acting in such a case.197 In order to weigh the provision as heavily in 
favor of the President as possible, review by Congress would be re-
quired in such a case (the Vice-President would continue to act as 

196. Although a Cabinet was not included in the Constitution as a mechanism for assisting 
the President (see 1 Farrand 1, 70, 97, 110; 2 id. at 285, 328, 335-37, 367, 537-42), a 
provision was nonetheless inserted into the Constitution providing that the President "may 
require the Opinion, in writing, of the principal Officer in each of the executive Departments, 
upon any Subject relating to the Duties of their respective offices .... " U.S. Const. art. II, 
§ 2 cl. 1. Since the composition of the Cabinet is at the complete discretion of the President, 
the' so-called Cabinet proposals refer to the "Heads of the Executive Departments." (The 
use of the word "Cabinet" herein is meant in this context.) Thus, there can be no doubt 
about who would be responsible for the decision. 

197. The opinion was expressed that the only check on the President should be that of 
impeachment. Against the use of impeachment were such arguments as that it takes too 
long, has the effect of permanently removing the President from office, and may not even 
be applicable to inability situations. See generally Feerick, The Problem of Presidential 
Inability-Will Congress Ever Solve It?, supra this volume, at 73, 127-28. 
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~resident in the interim) . It would take a two-thirds vote of the whole ong:ess to prevent t.he Presi~ent from resuming his powers and duties. 
Pomt ( 4) would giVe constitutional status to the Tyler precedent in 

cases of complete vacancy.I9a 

de::y~~9 (S) would meet the problem of a vacancy in the Vice-Presi-

~at is signifi.cant about the consensus of the panel is that the 
~ns~~u~i~~~~:rr;:ning inabil~y and r~covery would be embodied in the 
reasons. Fir~t it w~a~e~f~e t that this would b~ desirable for several 
C ' a an amendment which would merely give 
de~~;:~in; ~o~d ~o~er to esta~lish (by legislation) a method for 
. . e egmmng and endmg of an inability would be no sol -
t~on at allh, smce C~ng~ess would still have to agree on a method. Secon~ 
smce sue a constitutiOnal amend t ld ' 
ability in the "political " h men wou ~lace the question of in-

b . . arena w ere the question of succession has al-
~::s it::l~' I~~~~ believ~d advisa~le t.o in:lude a method in the Constitu-
p .d : ' as e ConstitutiOn IS very specific as to how a 
~esi ent IS to be elected and removed, it should be similar! . 

Wit? r:.;ard to di~esti~~ the President of his powers, even te~p~~=~~~c 
~em . e. clase fof mabi~ty. Fourth, the method might otherwise viola~ 

pnncip e o separatiOn of powers. 
The panel proposal, which has been endorsed by the A . B 

Association ha . d mencan ar 
' s receive very favorable comment in and o t f C 

gress.
201 

Although other proposals have been advanced 202 thi~s 0 onl-
' proposa 

I98. See text accompanying note 52 supra. 
I99. See text accompanying notes 168-72 supra. 

. 200. For a discussion of the advisability of includin th . . . 
Itself, see Feerick, Tbe Problem of Presidential In bilit g ~ill method m the Constitution 
supra this volume, at 73, 120-21. Id. at 115-16 h a y- . Congress Ever Solve It?, 
the method are discussed. ' w ere the vanous proposals not to include 

201. See Krock, Basic Principles Emerging From the Fo N y Ti 
p. 26, col. 6; N.Y. Times, Jan. 22, 1964, p. 38L, cols 7-8· g, . . mes, Jan. 24, 1964, 
cols. 1-2; Wash . Post Jan 23 1964 p A1 1 . 'Wash. Post, Jan. 26, 1964, p. E6, 
S. See also T. Lewis' Capi.tol Stuff ,D~ N, cos. 2J-3; Wash. Post, Jan. 22, 1964, p. A2, col. 
H . ' ' Y ews, an. 23 1964 P 4 col S 6. 196 S 

eanngs-(statements of Senator Birch B h d p f ' ' · • s. - • 4 enate 
Th ay an ro essor James C Kirb J ) 

e proposal of the ABA panel is essentiall · · y, r. · 
Bayh 's resolution s J Res 139 88th C Y 1Sn agreement Wl. ·th that of Senator Birc!I 

' · · · • ong., 1st ess (1963) ·th . 
Bayh proposal would not give Congress any power a~ ll t ~ Wl these exceptions: The 
in the amendment and it would require the Vice-Presi a o a~ge the .method embodied 
majority of the Cabinet) in a case whe h eli den~ (proVIded he 1S supported by a 

' re e sagrees W1th the Preside t' d I . 
recovery, to bring the matter before Congress w·thin da .n s ec aration of 
S.J. Res. 28, 88th Cong. 1st Sess (1963) (fo 1 S stevenE ys. For similar proposals, see 

' · rmer ena or stes Kefauver)· S J 
19, 87th Cong., 1st Sess. (1961); H .R.J. Res. 272 88th , same, . . Res. 
sentative John V. Lindsay). same H R J R 529 ,87 h Cong., 1st Sess. (1963) (Repre-

' ' · · · es. , t Cong 1st S ( 196 ) 
202. Some of the recent proposals are: ., ess. 1 · 
(1) That a blue-ribbon presidential commission b 

e established to study all the problems 
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presently offers the best hope of solving the problem. Without further 
legislation, it is complete, practical, consistent with the principle of 
separation of powers, gives the decisive role to those in whom the 
people would most likely have confidence, involves only persons who 
have been elected by the people or approved by their representatives, 
and embodies checks on all concerned-the President, Vice-President 
and Cabinet. And, since it is embodied in a constitutional amendment, 
there would be no question about its constitutionality.203 

It is essential that this problem be solved now, while the tragedy of 
November 22 is still fresh in our memory. As former Vice-President 
Nixon noted: 

involved. Burns, Let's Stop Gambling With the Presidency, Saturday Evening Post, Jan. 25, 
1964, p. 12, at 16; Morris, The Muddled Problem of the Succession, N .Y. Times, Dec. 15, 
1963, § 6 (Magazine), p. 11, at 63; Nixon, supra note 168, at 10; see also N.Y. Times, 
Jan. 23, 1964, p. 18C, col. 6 (views of Senator Mike Monroney); 

(2) Justice Samuel H. Hofstadter of the New York Supreme Court and Jacob M. Dinnes 
of New York suggest a self-executing constitutional amendment along these lines: Within 
ten days after his inauguration, the President would appoint nine members to a "Com-
mission on Inabili ty," to hold office at his pleasure. Three members would come from 
the Cabinet, two from the Supreme Court, and two each from the House and Senate. The 
commission, by six votes (two from the Cabinet and at least one from every other group) 
could declare tbe President disabled. The cessation of the inability would take only a 
majority vote. Provision is also made for the President to declare bis own inability and, 
in such a case, the cessation thereof. Hofstadter & Dinnes, Presidential Inability: A Con-
stitutional Amendment Is Needed Now, SO A.BA.J . 59 (1964). For other proposals of 
inability commissions, see CBS Reports, Transcript of "The Crisis of Presidential Succes-
sion," Jan. 8, 1964, pp. 29 (Senator Kenneth B. Keating of ew York) , 30-31 (former Pres-
ident Truman); Burns, supra, at 12; H .R. 1164, 88th Cong., 1st Sess. (1963) (Representative 
Louis C. Wyman of New Hampshire) . See also Morris, Political Scientists Criticize the Law 
on Line of Presidential Succession, N.Y. Times, Feb. 16, 1964, p. 48, col. 1 (summarizes 
replies received by Senator Hubert H . Humphrey to a questionnaire). 

(3) Senator Kenneth B. Keating and others suggest a constitutional amendment as follows: 
"The commencement and termination of any inability shall be determined by suc!I method 
as Congress shall by law provide." S.J. Res. 143, 88th Cong., 2d Sess. -- (1964); see Letter 
From Martin Taylor to New York Times, Dec. 22, 1963, § 4 (The News of the Week in 
Review), p. 6E, col. 7. This amendment was approved by the Subcommittee on Consti-
tutional Amendments of the Senate Judiciary Committee prior to President Kennedy's 
death. N.Y. Times, Dec. 7, 1963, p. 26, col. 1. ' 

( 4) For a discussion of the proposals advanced prior to the President's death, see Feerick, 
The Problem of Presidential Inability-Will Congress Ever Solve It?, supra this volume, at 
73, 110-20; and see id. at 123-28, for the author's personal views. 

203 . A constitutional amendment is necessary because there is considerable doubt about 
Congress' power to legislate in this area. The Constitution indicates that Congress has the 
power to legislate on the succession, without more. If the Vice-President now has the power 
to make the determination of inability, as many think, a statute could not, constitutionally 
take it away. Prudence plainly dictates that the problem be solved by constitutional amend-
ment. See Feerick, The Problem of Presidential Inability-Will Congress Ever Solve It?, 
supra this volume, at 73, 123-25. 



498 FORDHAM LAW REVIEW 
Fifty years ago the country could afford to "muddle along" until the disabled President got well or died. But today when only the President can make the decision to use atomic weapons in the defense of the nation, there could be a critical period when "no finger is on the trigger" because of the illness of the Chief Executive.20 4 

IV. CONCLUSION 
The problems of the succession and inability are now before Con-gress for action. Ideally, both should be solved, together if possible. However, if anything is going to be solved, the problem of inability should be. It has first claim for action. It has been left unsolved for al-most two centuries. Thus, as Senator Bayh, the chairman of the Senate Subcommittee on Constitutional Amendments which is studying the problems, noted: "Our obligation to deal with the question of presiden-tial inability is crystal clear. Here we have a constitutional gap-a blind spot, if you will. We must fill this gap if we are to protect our nation from the possibility of floundering in the sea of public confusion and uncertainty.112011 If this and the problem of the succession are not solved now, there is good reason to believe, as former Vice-President Nixon well put it, that "once the elections of '64 are held-[and] we have a new President and Vice President-this is going to be put away until we have another great international crisis. . . . [I] t would be a great tragedy if the American people, at this particular time, missed this opportunity."206 · 

204. Nixon, supra note 168, at 10. 
205. 1964 Senate Hearings -. 
206. .CBS Reports, Transcript of "The Crisis of Presidential Succession," Jan. 8, 1964, p. 46. 
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Professor Fred Ko~ 
Department of Political Science 
The University of Connecticut 
Stol:'l's , Connecticut 

r P'.t'Qfess01' KOl-t: 

This jUSt a note to tbanl< you rxl your $OCS.t.el for your very helpful statements on Presidential $uceess:ton. 
:~.·m~e ViettJS \.zero extreme1y useful to ~ ee#lg this 
urg nt question 1n broader perspeetive. 

I am nO\', reparing a general statement \'1hieh summarize• the variety of proposals \otdch were raised in this exahange as soon as it prepared. I also into t¢ make these tate• • n available to th ubcorr.rnitte o Constit;utional mel'¥imentl 4f the Coomittee on the Judie ry whi~ :Ls currently in sti• ga.t.itG this question. 

Again, my deep thanks fo-e your excellent contributiOn& to thil debate . 



THE UNIVERSITY OF CONNECTICUT 
STORRS. CONNECTICUT 

Department of Political Science 

The Honorable Hubert H. Humphrey 
United States Senate 
Washington, D. C. 

Dear Senator Humphrey: 

I would like to apologize f or the considerable delay 
in replying to your letter of January 22, 1964. The 
questions regarding presidential succession and disability 
you raised are of such immense importance that an attempt 
to answer them should rely on the most informed sources . 
For this reason, I did not want to limit the reply to your 
letter to my own view, but asked those of my colleagues 
whose fields of specialty qualify them particularly well 
in the area of presidential succession and disability to 
express their opinions. The statements of their views 
and my own comments are enclosed. \ie hope that they will 
be helpful to you in pursuing a task which has such vital 
and monumental importance. 

FK/fls 
Enc . 

Sincerely yours, 

~ ~~-t 
Fred Kort 
Associate Professor 
of Political Science 
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COMl-iENrS 
by 

Karl A. Bosworth 
Professor of Political Science 

University of Connecticut 

1. The present arrangement has mainly the advantage of assuring 
continuity in politically experienced hands, which is of course no mean 
-value in these matters. If one assumes that maintaining continuity for 
the parties or party which won the last presidential election would be 
desirable, changes would be required. The prior, or St. Wapmiacl, 
system seemed to serve the principle generally, but the selection of 
individuals of non-presidential sorts for secretar.y of state and of 
members of the opposite party for some posts showed its limitations. 
I would approve adoption of the principle of party continuity for the 
ter.m and confer the selection of the successor (or new vice-president), 
upon the dea~h of either the president or vice-president, on the 
national committee of the principal supporting party of the last 
winning candidate. The national committeemen and women from each state 
would cast votes equal to the number of members of the House of 
Representatives from their state. 

2. In the presidential system, illness of the president leaves a 
hazardous vacuum. The present system (save for the understandings in 
the last tl'IO administrations, as far as they went) seems incomplete to 
take care of these contingencies. If relations between the offices 
stand in mutual confidence, perhaps the recent understandings should 
be formalized by legislation. If I understand these statements, the 
vice-president may assume the powers if he thinks the President is 
unable, while the President resumes the powers at his decision that he 
is able. This would not be inconsistent with the provision of altern-
ative methods for initiating a medical fact finding by, for instance, 
a joint resolution, or a resolution of either house, or, in case 
Congress is not in session, a petition of some stated length by members 
of Congress. As the judiciary may have to decide 11 quo warranto" for 
the exercise of power by a substitute, it would seem to have some merit 
that if the issue is raised by some such procedures as above, the court 
1nay be directed, if it so may be, to appoint a commission or body of 
commissioners of the court to make a finding of fact. If a finding of 
inability were made, the substitute would act until a different finding 
were made. 



·. 

Succession 

COMMENTS 
by 

I. Ridgway Davis 
Assistant Professor of Political Science 

University of Connecticut 

In my opinion it would be preferable to rescind the present Succession Act 
of 1947 and return to the former basis of succession, which followed the line 
of cabinet officers after the vice-president. This provided for an orderly 
continuation of policies and political party control in the presidential office, 
since officials of cabinet rank are versed in a president's policies. The 
current practice of including the Speaker of the House of Representatives and 
the President pro tempore of the Senate in the line of succession is fraught 
with problems. These individuals are primarily legislators, who lack experience 
with the affairs of the presidential office and its operations. These persons 
are elected by the voters of their constituencies with little or no thought 
that they will become the President of the United States. Furthermore, under 
the present law there is a chance of a shift in party control. 

·Vice Presidential Office 

In respect to current proposals for constitutional amendments, Senate 
Joint Resolutions 138, 139, 140, 143 and 147, I would like to make the follow-
ing observations. I think it is not necessary to have two vice-presidents as 
proposed in Senate Joint Resolutions 140 and 143, although I certainly approve 
of the idea of having the electorate directly involved in a choice. One prob-
lem would be the duties of the so-called "executive vice-president". If such 
an idea were accepted, t hen the duties of the "executive vice-president'should 
be sketched out by legislation, in order that one would be assured of his use 
by a chief executive. Knowledge and experience of the presidency are crucial 
to the next in line of succession. 

Senate Joint Resolutions 138, 139 and 147 all provide for the election 
of the vice-president in some manner by a vote of Congress. By placing such 
authority in Congress, the question of a conflict with the presidency might 
be raised. The three-fold or triple action, as suggested by Senate Joint 
Resolution 148, is, in my opinion, not appropriate. Under this proposal 
presidential initiative is required to nominate, Senate action to confirm, 
and a final vote is taken by the House of Representatives among a group of 
five candidates. Under such a cumbersome procedure the backing which the 
final person really has is questionable. If such lengthy methods are to be 
considered, why not place the ultimate decision in the hands of the electorate? 
At least then it could not be argued that the candidate had not met the test 
at the polls. 

Generally, I would not support the idea of immediately filling a vacancy 
in the office of vice-president unless the electorate can become involved. 
For this reason I tend to go along with cabinet officers as the next line of 
succession. 



- 2 -

Presidential Inability 

11Presidential inability'' is an old problem which was thrashed out in 1956 
and 1957 by the House Committee on the Judiciary and various 11 experts 11 in the 
field. I believe that it is the vice-president who must decide the question 
of "inability", no matter how touchy it may be. It is also my contention that 
he then becomes only the "acting president" until such time as the disability 
is removed. An agreement between the president and the vice-president or the 
next in line of succession provides the necessary flexibility in this matter. 

Legislation could provide for the establishment of a small commission 
composed of presiding officers and legislative leaders, two cabinet officers 
and two justices of the Supreme Court to assist the next in the line of 
succession in making his decision. Such a commission should have the author-
ity to consult with medical experts, if necessary. In such cases of takeover 
by the next in line, legislation should cite that it is in the capacity of 
"acting president", until such time as disability is removed. A principal 
problem in legislating on the question of presidential inability is to keep 
the procedure from being too cumbersome, and thus avoid delay in the event of 
the necessity for the next in line to become "acting president11 • 
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C0 ~1EmS 

by 
G. Lowell Field 

Professor of Political Science 
University of Connecticut 

1. There are two overriding desiderata for the presidential succession. 
(1) The succession should occur as nearly instantaneously as possible on the 
basis of absolute certainty as to who the proper successor is. (2) There 
should be nothing avoidable about the succession arrangements likely to 
suggest in concrete terms that a succession would involve a discontinuity in 
policy. The present arrangement is objectionable in both these respects. A 
prominent member of Congress might decline the succession. If it came too 
late in the term to assure his nomination to succeed himself, he would be 
very likely to decline it. This problem could delay the succession for hours, 
if -not days. Clearly the speaker or the president pro temoore is likely to be 
!mown to hold somewhat different opinions from the president. Even a suspicion 
that a serious political interest (domestic or foreign) might be served by the 
assassination of a president should be made as unlikely as possible. On these 
grounds I believe that Congress should restore the old rule of succession 
exclusively in the line of cabinet officers. One can count upon a vice-
president or a cabinet officer accepting the succession no matter how short 
the remaining term. These persons, moreover, art.,.~~ry likely to have recently 
expressed opinions at variance with administration policy. 

2. The power of the vice-president to act as president in case of the 
president is a power "vested by this Constitution" in an "officer" of the 
"government of the United States". It would, therefore, seem to me that the 
eighteenth clause of section S of Article I allows Congress to establish a 
reasonable procedure for its exercise. I should think that the president, 
if able to do so, should have power to delegate his powers to the vice-
president (or other next person in the line of succession) and to resume them. 
Where the president cannot act or where his condition might raise serious 
questions as to his competence to act I think that a small ex-officio body 
should be empowered to authorize the vice-president or other officer next in 
line to act. This could well consist of the chief justice, the speaker, the 
president pro tempore, and the three cabinet officers next in line after the 
officer who would succeed. (The even number and one-half representing the 
administration are intended. Any other arrangement suggests the possibility 
of a politically motivated removal.) Such a decision would ordinarily be 
effective until a positive act of the president resuming his powers. If, 
however, the ground for the decision were the president 1 s illness, the 
commission should be empowered to make its decision final for a period of 
(say) one month, subject to renewal. 
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CO •Uv.IENT 

by 
~orma.n Kogan 

Professor of Political Science 
University of Connecticut 

My personal preference is for succession to return to the cabinet in the 
order that prevailed up to 1947. The grounds are policy and party continuity. 
I concur with the arguments of G. Lowell Field (supra) and E. E. Schattschneider 
(infra), which indicate an automatic succession. The president is also the head 
of the state, and the state must have a head at all times. 

COl•:iMENT 
by 

Fred Kort 
Associate Professor of Political Science 

University of Connecticut 

I favor the proposal of Karl A. Bosworth (supra) for the folloliing reasons : 

1. It would be desirable to have a flexible arrangement and not to 
designate by statute the holder of any particular offiae as presidential 
successor beyond the constitutionally elected vice-president. Obviously it 
would be impossible to anticipate what the qualifications or lack of qualifica-
tions of such a person at the time of succession would be. 

2. Party continuity during a presidential term seems to be desirable . 
Under the two-party system, responsibility during a presidential term should 
be attached to a principal party, regardless of how cohesive that party is. 

3. As I understand Bosworth's proposal, the selection of the presidential 
successor by the national committee would take place not at the time at l'Thich 
the vacancy in the presidential office occurs, but at the time at which a 
vacancy in the office of the successor is encountered. It is in this respect 
that I would suggest an additional feature for the proposal: 

The person elected by the national committee as presidential successor 
shall assume in~~ the title and the functions of "vice-president". He 
shall resign from any other office he is holding at t~e time of his election 
as vice-president • 

The purpose of this additional provision would be to give the new vice-
president full opportunity to acquaint himself with the responsibilities that 
would devolve on him in the case of actual succession. 

4. A possible modification of Bosworth's proposal would be the selection 
of the new vice-president by the Senate and House party conferences (or con-
ference and caucus) of the party of the deceased president rather than by the 
national committee. 
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COMMENT 
by 

Kent R. Newmyer 
Assistant Professor of History 

University of Connecticut 

I would subscribe to the position and reasoning of G. Lowell Field 
(supra) on the issues of presidential succession and disability. 

COMMENTS 
by 

E. E. Schattschneider 
University Professor of Political Science 

University of Connecticut 

Almost any arrangement would be better than the present one. Why not 
simply repeal the Truman Act and go back to the old system? This has the 
advantage of simplicity and it is relatively easy to do. 

If we are going to amend the Constitution, it seems to me that Richard 
Nixon's suggestion that the Electoral College be reactivated to elect a new 
vice-president has something to be said for it. (It would spoil a lot of 
bad jokes about the uselessness of the Electoral Colleget) 

As for disability, would it be possible to revive an older concept 
about presidential succession? Prior to Tyler 1 s succession to the presidency, 
it was assumed that the vice-president became 11acting11 president in the case 
of the president 's death. Such an arrangement for the case of disability 
could be made by Congressional legislation. There is a substantial body 
of precedents in state experience according to which lieutenant governors 
became acting governors on a variety of occasions. 
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J:')ee P~Qfessor Danelald..: 
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mlpfu3. atatement on Pt-eaidential succea ion.. 'lour VieWS 
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I am nov1 paring a general sta ~nt wh1e &unll1arizel the variety of Pt'O sals which we ra · in tbis exohange 
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ment vailable to ~ Subcommittee on Constitutional Ame~-1~ 
f the Commi on the Judicia~ whieh iS currently 

investigating tbi$ queetiPn~ 
Again, my deep tbanlc.s fo~ y ur excellen con~ona 

to 'thi d bate. 



UNIVERSITY OF WASHINGTON 
DEPARTMENT OF POLITICAL SCIENCE 

SEATTLE 5 

Senator Hubert H. Humphrey 
United States Senate 
Washington, D. C. 

Dear Senator Humphrey: 

April 7, 1964 

In response to your re~uest for comments on the problems of 
presidential succession and inability, I am sending the enclosed 
memorandum . Someone once said that what is needed in this area is 
a plan that is "swift, small, and uncomplicated . " The memorandum 
is an attempt at formulating such a plan . Most important, of course, 
in the formulation of any plan dealing with these matters is accept-
ability by Congress and the American people. I think the proposal 
in the memorandum has a chance of ac~uiring the necessary acceptance . 

I should like to acknowledge the research assistance of George F . 
Cole in preparing the memorandum . 

DJD:po 
Enclosure 
( 1) memorandum 

Sincerely, 

David J. Danelski 
Assistant Professor 
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PRESIDENTIAL SUCCESSION AND INABILITY: A PROPOSAL 

In 1951, Professor Ruth c. Silva began her monograph on presidential 
succession with these words: "The constitutional and statutory provisions 
for presidential succession are fraught with ambiguities and abound in 
omissions. As our succession law now stands, a combination of circumstances 
may arise under which we would have no President." Thirteen years have 
passed during which one President was disabled for 143 days and another was 
assassinated; yet the same succession law still stands. A clear, comprehensive 
plan that deals with the whole range of problems involved, especially the 
problem of presidential inability, is urgently needed. Such a plan should be 
capable of operating with simplicity and dispatch so that, as a practical 
matter, the Nation will always have capable leaders whose legitimacy is un-
questioned. 

Any plan to reform the succession law in the United States--if it is to 
be accepted by the people and Congress--must be in keeping with our basic 
political traditions. While seeking to come to grips with the problems of 
our time, it must reflect the spirit of the Constitution and not depart 
unnecessarily from the Document's provisions. 

I. Succession 

A. Vice President 

Reconnnendation 1: There should be no change in the constitutional pro-
v~s~ons or practices concerning the Vice President's succession to the 
powers and duties of the Presidency. 

Connnent: J:n recent years few officers in goverrunent were more qualified 
to assume the powers and duties of the Presidency than the Vice President; 
today the Vice Presidency attracts men of presidential calibre and gives 
them valuable experience for the Presidency. In part, this is probably 
due to the passage of the Twenty-Second Amendment, which, in limiting the 
term of the President, focuses attention on the Vice President as a lead-
ing contender for the highest office; in part, this is also probably due 
to the larger role given the Vice President in the conduct of executive 
affairs. Whatever the reason, selection of a candidate for the Vice 
Presidency today is not apt to be based solely on considerations of party 
harmony and a balanced ticket. When a presidential candidate considers 
a running mate, he must also take into account that the man chosen may 
well succeed him, if not by death or inability during his term of office, 
by election thereafter. Hence, in addition to asking how much will the 
name of the vice-presidential candidate on the ballot aid in securing 
victory at the polls, questions such as these are apt to be asked: Is 
the potential vice-presidential candidate presidential calibre? Is he 
sufficiently sympathetic with the future administration's program to 
carry it out if he became President? Does he possess both loyalty to the 
presidential candidate and self-sufficient judgment to act in the public 
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interest in a situation involving presidential inability? Such consid-
erations lead to the selection of a qualified presidential successor. 

The usages of the Vice President becoming President upon the death 
of his predecessor and serving the balance of the presidential term are 
deeply rooted in our traditions and have created no difficulties. On 
the contrary, it can be argued that in time of great national grief--
such as when President Kennedy was assassinated--there is public benefit 
in calling the fallen Executive's successor President. But the limits 
of these usages should be noted: They do not extend to any other suc-
cessor to the Presidency than the Vice President; and the Vice President 
becomes President only upon the death of the President. The latter 
usage does not apply in the case of presidential inability. 

B. Cabinet 

Recommendation 2: After the Vice President, succession to the powers 
and duties of the Presidency should be in the Cabinet, beginning with 
the Secretary of State. 

Comments: The criticisms of the Succession Act of 1947 by Professor 
Silva and other constitutional scholars sufficiently demonstrate that 
there are more preferable alternatives. Succession in the Cabinet, 
which has a long history in our succession law, is one of them. Cabinet 
officers should succeed to the powers and duties of the Presidency after 
the Vice President because of their experience in the affairs of the 
administration. In a sense, they are a part of the Presidency from the 
time they take office . In an era when issues of foreign affairs are 
dominant, designating the Secretary of State to succeed to the powers 
and duties of the Presidency after the Vice President seems especially 
appropriate. Whether the line of succession after the Secretary of State 
as provided in the 1886 Act should be followed is an open question. One 
could argue as easily for the Secretary of Defense as the Secretary of 
the Treasury to follow the Secretary of State in the line of succession. 
Presumably one of the considerations that a President would take into 
account in appointing a Cabinet officer, and the Senate in confirming 
his nomination, would be whether the nominee is presidential calibre, 
which, as in the selection of a vice-presidential candidate, would lead 
to the appointment of a qualified presidential successor. 

Reco:rnnendation 3 : When a Cabinet officer succeeds to the powers and 
duties of the Presidency, he should be designated "Acting President." 

Comment: The succeeding Cabinet officer, not being elected to office, 
is on different constitutional footing than the Vice President. The 
usage of the Vice President becoming President upon the latter's death 
does not apply to a Cabinet officer. 

Reco:rnnendation 4: When a Cabinet officer assumes the powers and duties 
of the Presidency, his term of office should extend only until the Presi-
dent elected at the next biennial election takes office. The new Presi-
dent should be elected for a regular four-year term. 
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Comment: The usage that the Vice President succeeds to the Presidency 
for the balance of a four-year term is not applicable to a Cabinet 
officer. Since he was not elected to office, it seems appropriate for 
the electorate to elect a President at the earliest convenient time. 
In the interest of orderly transition of leadership and the synchronism 
of presidential and congressional elections, the next biennial election 
appears to be the earliest convenient time. 

c. Acting Vice President 

Recommendation 5: The Cabinet officer who is next in line to succeed 
to the powers and duties of the Presidency should be designated "Acting 
Vice President." 

Comment: The purposes· of this recommendation are to insure the Cabinet 
officer's familiarity of all aspects of national policy in the same way 
that the Vice President is familiar with these matters and to prepare the 
public for the eventuality of the Cabinet officer's assuming the Presi-
dency. The Acting Vice President would retain his Cabinet office. 

II. Inability 

A. Definition of "Inability" 

Recommendation 6: "Inability" in Article II of the Constitution should 
be defined to include physical and mental incapacity, capture, the status 
of missing, and any other situation in which the President is incapable 
of performing the duties of his office. 

Comment: In past there have been instances of presidential inability 
where Vice Presidents have failed to assume the powers and duties of the 
Presidency partly because the ambiguity of the term "Inability". Hence, 
it should be clearly defined with the intention of covering all inability 
situations so that the Nation is never without a capable President or 
Acting President. 

B. Who Determines Inability 

Recommendation 7: The officer designated by law to succeed to the powers 
and duties of the Presidency should be charged with the responsibility of 
determining whether the person having the powers of that office is unable 
to perform his duties. 

Comment: The Vice President and Cabinet officers are among the few per-
sons in government~o have sufficient and reliable information upon which 
to base a judgment of inability. The responsibility for determining 
inability is great but not too great for a man who is qualified to assume 
the powers and duties of the Presidency_. 
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C. Procedure For Determining Inability 

Recommendation 8: If the officer designated by law to succeed to the 
Presidency is satisfied, after investigation and consultation with 
appropriate persons, that presidential inability exists, he should inform 
the Cabinet that he is going to assume the powers and duties of the 
Presidency and become Acting President during the duration of the Presi-
dent's inability. As soon as possible thereafter he should make the same 
report to Congress. 

Comment: This recommendation allows for dispatch where dispatch is 
required. The President himself might indicate he is no longer capable 
of performing the duties of his office; others might raise the question 
of inability. In any case, the person designated by law to succeed to 
the powers and duties of the Presidency must decide. The kind of investi-
gation he will conduct and persons he will consult will depend upon the 
nature of the suspected inability. In the case of physical and mental 
incapacity, medical opinion obviously is important. In a situation where 
the Pres:ident is believed to be missing or captured, other persons will 
have to be consul ted. 

Once the decision is made, the officer making it cannot be vetoed in 
the Cabinet, though he must report his decision to that body. But usur-
pation of presidential power is unlikely, for the Acting President must 
report his action as soon as possible to Congress, which, if it decides 
his conduct is wrongful, may forthwith impeach him. 

D. Acting President During Inability 

Recommendation 9: The officer assuming the powers and duties of the 
Presidency during inability of the incumbent should be designated Acting 
President. 

Comment: Since no usage covers this point, the Vice President as well 
as a Cabinet officer would become Acting President in case of presidential 
inability. The clear recognition of "acting" status of the officer 
assuming the powers and duties of the Presidency would probably tend to 
make him less hesitant to act in a situation involving presidential 
inability than if he believed he would become President, thereby exclud-
ing his predecessor from resuming the Presidency upon the cessation of 
the inability. 

E. Termination of Inability 

Recommendation 10: 
President should so 
Upon the completion 
and duties. 

Upon the termination of presidential inability, the 
inform the Acting President, the Cabinet, and Congress. 
of such notification, the President resumes his powers 
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Comment: The procedure, as in Recommendation 8, is simple and can be 
accomplished with dispatch. In the event that the President were still 
incapacitated, either mentally or physically, when he announced his 
inability had terminated, Congress would be in position to act before 
he resumed his powers and duties. 

III. How to Effect the Plan 

Recommendation 11: If there is any question as to the constitutionality 
of any part of the above plan, a constitutional amendment should be 
enacted giving Congress power to enact that part of the plan. 

Comment: The plan presented here is in keeping with our basic political 
traditions and consistent with the spirit of our Constitution. There 
are some scholars and others, however, who may doubt the constitution-
ality of Congress passing a law enacting the entire plan. The matter is 
so important that any doubts as to constitutionality should be removed 
by constitutional amendment now when there is time to discuss and debate 
the various ways in which the problem can be handled. In view of the 
fact that the plan, for the most part, simply clarifies what is in the 
Constitution, it is likely that Congress and the American people would 
accept a constitutional amendment authorizing its enactment. 

Respectfully submitted: 

D~0t-D~ 
David J () Danelski 
Assistant Professor of Political Science 
University of Washington 
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Presidential Inability: 

The Problem and a Solution 
It is urgent that the problem of Presiden,ial inahility be solved now, 

Mr. Feerick declares. After outlining the problem and noting Presi· 
dential inabilities in the past, he endorses the consensus proposal for 
a constitutional amendment worked out by the panel of experts con· 
vened hy the American Bar Association in January and later adopted 
hy the House of Delegates as the proposal of the Association. 

by John D. Feerick • of tire 1\ew York Bar (New York) 

THE S HOCI\.I l\G DEATH of Presi-
den t Kenned~- s tu nned the American 
people and re1·iwd a prob lem 1rhich 
1 as o ld as the nati on itsel f. The 
ontra t bet1,·een ''ha t ac tu allY hap-

pened on No1·emher 22. 1963. and 
what could have happened ha jo lted 
us into the rea liza ti on th a t U1 e problem 
of Presidential inahilit~· must be solved 
o nce and for a ll. 

ena to r Kenn eth B. !\.ea ti ng o f 1ew 
York has tated: 

As di ta. te ful a >' 11 15 to en tertain 
th e thou ght. a ma tt er of inches s pell ed 
the difference be tween the painless 
death of John F. Kennedv a nd the 
possibility of hi. prrmanen t in capaci-
ty to exerci,.t' the duties of the hi ghest 
office of the land_! 

Because Pres iden t Ken ned1· fli ed. 
there wa a swift and or le rh· transfer 
of powe r. Had he lin•d se rious !~ in-
jured. ho,,·p,·er. r hans and on fu s ion 
m ight well ha1·e im·aden the l'ni ted 

ta te Go1·e rnmcnt. \ o one 1muld 
hal'e been !ea rly au th orized by the 
Constituti on e ither to determ ine the 
inabi lit y o f the Pres ide nt o r to make 
a maJor dec is ion had one been neces-
.. ary. 

The Problem Arises 
from the Constitution 

The Constituti on is s ingu la rl y vag ue 
o n the subject o f Presidential ina! ili-
ty. It neither de fines inability no r 
prov ide a method of determin ing the 
commencement or te rminati o n o f in· 
abi lit y. It me rel y prov ides tha t: 

In Case of th e Removal of 1 he Prt>~ i­
dent fr m Office. or of hi ~ Dt>a th. 
Re ignation. or I nabi lit y to Di~c h a rge 

the Power and Duties of the sa id 
Office. the arne shall devolve on the 
Vice President. and the Congress may 
by Law provide for the Case of Re-
moval. Dea th . Resignation or Inabi li -
ty. both of the President and \'i ce 
Presiden t, decla rin :r what Officer ha II 
then ac t a Presidt>nl. and such Olli -
e r sha ll ac t acco rdingly . until the 
Disa bi lit y bf' rt>mm ed. or a Pre•idt•nt 
shall be elec ted.2 

The wordin:r o f this clause po ,,~ a 
fundam ent a l prob lem: W ha t de1 uh es 
o n the Vi ce Presidr nt ? I s it the ofl~ , ,. 
of Pre ident or the powers and rluti o'~ 

o f the office? If it i. th e ofli ce "hit h 
de1·oh ·e . the V ice Pre!; ident 1\ ould 
pre~umab l y become Pre. irlent. anrl 
thus in a case of inabilit y the di -
placed Pres ident co uld not recow~r th P. 
office upon cessation o f the inability . 

If it is the power!; a nd duties which 
de,·o lve, the Vice President would 
merel y ac t as Pre~ ident for the dura -
ti on o f the inability. It is clear. 
though, th a t whate1·er devoh-es doe 
so in all cases-remo1·al, death, resig-
nati on and inabi lit y. 

It is el'iden t from the records of 
the p roceeding!; o f the Constitutional 
Conven tion that the Founding Fa-
th e r!; th ought th e~ had handled the 
pr oblem adequa tely by providing for 
a temporary s ubstitute for the Presi-
dent in a ll cases. In no event did 
they in tend the Vice Pres ident to be-
come Pres ident.3 The debates at the 
convention are not a t a ll rel'ea ling, 
however. as to wh a t inability is o r 
1rho de term inrs it. It is 1·ery probable 
that the word "inability" was intended 
to co1·er any occurrence which wou ld 
rn u ~e a Pre~ ident to be unable to d is-
ehn rg the power_ and duties of his 
office. 

I. H ea r i ngs B e/ore the SubcommiHee on 
Consli1111iona l Am endments of lite S enate 
Commi tt ee on th e Judiciary, 88th Cong .. 2d 
!..ess. ( 1964) (hereafter cited as 1964 Senate 
H earings I . 

2. U .S. CoNST. art. II . §1. cl. 6. 
3. See SILVA, PRESlDENTJAL SuccESSION ( 1951 l 

and the author's recent art icle , The Problem 
of P residential Inability-Will Congress Ever 
Solve 1l ', 32 FORDHAM L. REV. 73 (1963) . 

Reprinted from American Bar Association Journa l, April, 1964 



Presidential Inability 

A persuasive argument was made 
by Henry E. Davi in 1881 that the 
reason for the Con titution's .silence 
on these que tions is that "the con-
vention thought the prov1 10n as 
adopted self-explanatory. el f-operati e 
and sufficient" .4 He believed, a do 
mo t authorities. that the Constitution 
implici tly give. the Vice President the 
power to make the determination of 
inability when the President is unable 
to do so. 

Tyler's Succession 
Set a Precedent 

The first application of the succes-
sion provision oc urred on the death 
of Pre ident William Henry Harrison 
on April 4. 1841-the first death of a 
President in office. The* then Vice 
Pre ident. John Tyler, asserted his 
right to the office and title of Presi-
dent and became Pre ident for the re-
mainder of Harri on's term. Former 
Presiden t John Quincy Adams ex-
pressed the objection of many at the 
time when he stated : 

[l]t [Tyler' assumption of the ti-
tle and office of the Presidency] is a 
construction in direct violation both 
of the grammar and context of the 
Constitution . which confers upon the 
Vice President. on the decease of the 
Pre ident. not the office but the pow-
ers and duties of the said office. 

The so-called Tyler precedent has 
been followed in turn by Vice Presi-
dents Millard Fillmore. Andrew John-
son, Chester A. Arthur. Theodore 
Roosevelt, Calvin Coolidge, Harry S. 
Truman and Lyndon B. Johnson. Be-
cause of thi interpreta tion that the 
office devolve on the Vice President 
when a President die . confu ion ha 
re ulted on each occurrence of Pre. i-
dential inability in our histo ry. Thi 
has been due mainly to the fear that 
were a Vice Pre ident to take over. he 
would become Pre. ident for the re-
mainder of the term. since whatever 
devolves doe o in all ases. Oouht 
as to whether the Vire President has 
the constitutional authority to declare 
the President di abled has added to 
the confusion.6 

On July 2, 1881, President Garfield 
was shot by Charles T. Guiteau and 
for the next eighty days he lingered 
between life and death, clearly unable 

to discharge the powers and duties o£ 
the Pre idency. Several weeks after 
the shooting the Cabinet met and 
unanimously agreed that Vice Presi-
dent Arthur should a sume the re-
sponsibilitie of the Presidency. A 
majority of the Cabinet believed. how-
ever. that if he did so, he would be-
come President for the remainder of 
the term. Arthur refused to act as 
President for fea r that he would be 
labeled a usurper. The crisis ended 
on eptember 19. when Garfield died 
and Arthur succeeded to the Pre i-
dency. During hi term of office. he 
expre ed deep concern over the ques-
tion of Pre idential inability and re-
peatedly asked Congress to solve the 
problem. But nothing was done. 

On September 25, 1919, an illness, 
which was followed by a stroke on 
October 2 rendered President Wood-
row Wil on incapable of discharging 
the powers and duties of the Presi-
dency and another inability crisis pre-
en ted itsel£.7 While Wilson lav ill. 

many insisted that Vice President 
Thomas R. Marshall act as President. 
For fear that he would oust the Presi -
dent if he did so, Marshall, like Ar-
thur before him, declined. 

Some twenty-eight bills became law 
by default of any action by the Presi-
dent. Few public matters reached 
Wilson and he was seldom een dur-
ing the remainder of the term. Mrs. 
Wilson. Dr. Grayson and other mem-
bers of the White House staff admin-
istered executive affairs. Wil on did not 
ca ll a Cabinet meeting until April 13. 
1 'J20. In the interim the Cabinet met 
unoffi cially, largely under the direc-
tion of ecretary of State Robert 
Lan ing. When Wilson learned of 
the e meeting . he forced Lansing to 
re ign , believing Lansing was plotting 
to ou t him. This eries of event 
provoked renewed discus ion of the 
problem. but again Congress failed to 
take an action . 

4. Davis. Inability of the President , S. Doc. 
No. 308. 65th Cong .. 3d Sess. (19181 . 

5. 10 ADAMS, MEMOlflS OF JOHN QUINCY ADAMS 
463 ( 1876) . 

6. " ... ITJhe history of 170 years shows no 
real difficulty attends the determination of 
when or whether a President is unable to per-
form the dutk'S of his office. The crux of the 
constitutional problem has been and will be to 
ensure that the Vice President can take over 
with unquestioned authority for a temporary 
period when the President's disability is not 
disputed. and that the President can resume 
his office once he has recovered." 1964 Senate 

On September 24. 1955. President 
Ei enhower was stricken with a heart 
attack and the gap in the Executive 
forcibly pre ented itself once again. 
The problems confronting the rountry 
at that time were such that. as the 
Pres ident him elf said. he "could not 
have selected a better time. so to 
speak. to have a heart atta• ·k ... " .8 

The government was administered 
by a small group of oflicia);; pur uant 
to policy directives previously formu-
lated by the Pre ident. Former Vice 
President Nixon has remarked: 

The committee sy~ t t'm worked dur-
ing the period of Pre~ iden t Eisenhow-
er·. heart attack mainly becau e ... 
there were no serious interna tional 
cri es at that time. But had there 
been a serious international crisis re-
quiring Pre idential decisions. then ... 
the committee system might not have 
worked.9 
Mr. Eisenhower's ileitis attack on 

June 8, 1956, and the stroke causing 
a speech impairment on November 25, 
1957, again served to point up the 
constitutional inadequacies in relation 
to Presidential inability. 

Congressional hearing were held 
by both the House and Senate Judi-
ciary Committees and every aspect of 
the subject was thoroughly examined. 
There was general agreement that 
something should be done, but wide-
spread disagreement as to the best 
method for determining a President's 
inability was manife t. Numerous 
proposals were offered. None, how-
ever commanded enough support to 
be adopted. 

Informal Agreements 
Mr. Eisenhower's illnesses prompt-

ed him to make a hi toric agreement 
with his Vice President. Richard M. 
Nixon, in 1958.10 Thi was the first 
act of any real significance in meeting 
the inability problem. The agreement 
pr vided that in case of his inability 
the President would inform the Vice 

Hear ings (remarks of former Attorney Gen-
eral Herbert Brownell) . 

7. See generally, HANSEN . THE YEAR Wr. HAD 
No PRESIDENT 29-42 ( 19621 and the recent 
book. SMITH, WHEN THE CHEERING STOPPED 
I 19641. 

8. EISENHOWER, MANDATE FOR CHANGE 545 
119631. 

9. Transcript of television broadcast. CBS 
Reports : The Crisis of Pres idential Succession 
17 (January 8. 1964) (remarks of former Vice 
President Nixon). 

10. White House press release, March 3, 
1958. 

President, who would then act as 
President until the inability ceased. If 
the President should be unable to 
communicate with the Vice President, 
the Vice Pre~ident. after such consulta-
tion as se med appropriate. would 
make the deci ion to a(' t a. Pres ident. 
In either event. the PrPsident would 
determine when the inability had end-
ed and at that time would re ume the 
full exerci!'e of the powers and duties 
of his office. This precedent was fol-
lowed by Pres ident Kennedv and Vice 
President John on in }f)61.. and more 
recently by Pres ident John on and 

peaker McCormack. 
A penetrating objection to this type 

of olution was made by Mr. Nixon 
when he said: 

[l]t would not be effective in the 
event you happened to have a Pre i-
dent and Vice Pre~id nt who didn't 
get along .... The President might 
not want to write a letter. If he had 
written one. he might tea r it up. Let's 
uppose. for example. that th Pre i-

dent became dL a bled and that the 
Vice Pre ident decided that he hould 
tep in and a~sume the dutie of the 

Presidency. but ... a member of the 
Pre ident's family held a Cabinet po-
ition or some other high po t and 

didn't believe that the Pre ident was 
o disabled. . . . You'd have a con ti-

tutional cri i there of great magnitude. 
. . . We just can't have this great 
government of the United States run 
in that way, by the whims and the 
personal reactions of whoever may be 
Vice President, or President, or the 
wife of the President at a critical 
time.ll 

Perhaps the main reason for the 
continuing failure to solve this prob-
lem on a permanent basis has been 
the difficulty in finding a solution that 
would be practical and widely accept-
ed. Experience indicates that there is, 
in fact, no perfect so lution. But this 
is not to say that there is no workable 
solution. As Senator Keating noted: 
'The best we can hope to achieve is 
the best practical so lution which will 
meet the needs of crises we can readi-
ly envision."12 

Conference Produces 
a Workable Solution 

The most workable olution yet pro-
po ed, in my opinion, was ~~vanced 
in January, 1964, by a pecial panel of 

lawyers called together by the Amer-
ican Bar Association. The group in-
cluded a former Attorney General of 
the United States, a former Deputy 
Attorney General, past, present and 
future President~ of the American Bar 
As ociation. profe sors of law and prac-
ticing lawyers.13 The members of the 
group represented a variety of points 
of view regarding the question of how 
to solve the problem.14 The group 
spent two days in closed session ex-
amining the variou proposals. 

At the close of it se ion, it i sued 
a consensus which has since been en-
dorsed by the American Bar As ocia-
tion and other groups.15 The consen-
sus is necessarily a compromise, but 
it represents points on which a group 
of persons who had studied the prob-
lem could agree. They are: 

l. A constitu tional amendment is 
nece ary. 

2. The amendment should state 
that in a case of inability. the powers 
and duties of the Presidency devolve 
on the Vice President for the duration 
of the inability, while in the case of 
death, resignation or removal, the of-
fice of President devolves for the rest 
of the term.16 

3. The amendment should also spe-
cifically state that (a) the President 
may declare his own inability in writ-
ing: (b) if a Pre ident is unable or 
unwilling to make such a declaration, 
the Vice President. with majority ap-
proval of the Cabinet17 (or such 
other body as Congress may by law 
determine) may make the determina-
tion; and (c) the President may re-
sume his powers and duties upon his 
own declaration in writing, except 
that if the Vice President and a ma-
jority of the Cabinet do not agree that 
the President is able to resume them, 
the Vice President shall continue to 
act and Congress shall review the dis-

11 . CBS Reports, op. cit. supro note 9, at 18 
(emphasis added) . 

12. 1964 Senate Hearings. 
13. They were : Herbert Brownell , Walter 

E. Craig, Paul A. Freund. Jonathan C. Gibson, 
Richard H . Hansen. James C. Kirby, Jr., Ross 
L. Malone, Charles B. Nutting. Lewis F. 
Powell, Jr.. Sylvester C. Smith, Jr., Martin 
Taylor, Edward L. Wright and the author. 

14. The con!erees "differed widely In their 
views just as Individual Senators probably do. 
But they all agreed that the dire necessities of 
promptly solving the problems outweighed 
their individual preferences." 1964 Senate 
Hearings (remarks of Herbert Brownell) . 

15. "Although there was not absolute agree-
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A graduate of Fordham College 
(B.S. 1958) and of Fordham Law 
School (LL.B. 1961), John D. 
Feerick practices in New York 
City. A student of the Presiden-
tial inability problem, he testified 
recently before the Subcommittee 
on Constitutional Amendments of 
the Senate Judiciary Committee. 

agreement. A two-third vote of hoth 
houses of Congres hall be required 
to keep the President from resuming 
his powers and duties. ' 

4. An amendment should provide 
that whenever a vacancy occurs in the 
Vice Presidency, the President shall 
nominate a person who will, upon con-
firmation by Congress, become Vice 
President. 

There were several reasons why an 
amendment was considered necessary. 
Some members of the panel were of 
the opinion that Congress has no pow· 
er at all to legislate on this subject-
that it merely has the power to legis-
late on the line of succe sion beyond 
the Vice Presidency. Most believed 
that the Vi e President now has the 
constitutional power to determine in-
ability and, therefore, this power 

men! by each con!eree on all points of the 
final consensus, there was general agreement 
on the statement." 1964 Senate Hearings 
I remarks of Walter E. Craig) . For the text 
of the explanatory statement and consensus of 
the conference, see 50 A.B.A.J. 237 (1964) 
The House of Delegates of the American Bar 
Association adopted the principles of the con-
sensus at its Midyear Meeting In February, 
1964. See 50 A.B.A.J. 393 (1964). 

16. The panel's recommendations concerning 
the Vice President were made equally appU-
cable to whoever would be first In the line of 
succession. 

17. The term "Cabinet" means the "heads 
of the executive departments". 
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could not be diverted from him, con-
stitutionally, by legislation. It was 
stressed that if a merely legislative so-
lution to the problem were enacted. it 
would he subject to constitutional 
challenge, which would come. very 
likely, during a time of inability-
when we could least afford it. 

The second point would eliminate 
the fear that a Vice President would 
oust the President if he acted as 
President in a case of inability, and it 
would give constitutional status to the 
Tyler precedent. 

The panel believed that the Vice 
President should be involved in the 
decision, since it is his duty to act as 
President and he should, therefore, 
have a voice in determining when so 
to act. On the other hand, it was felt 
that he should not have the sole pow-
er as he would be an interested party 
a~d , therefore, reluctant to make a de-
termination . The Cabinet wa though t 
to be the best possible body to assist 
him in making the determination. 
Among the reasons for the selection of 
th Cabinet were that its memb rs are 
close to the President, that they ~ould 
likely be aware of an inab ilit v. that 
they would know whether th circum-
stances were such that the Vice Pre i-
d en t should act, that they are part of 
the Executive branch. and th at the 
l'ublic wou ld have confidence in their 
d ec i ion. A primary con idera ti on in 
fa vor of a so-called Vice President-
Cabinet approach was that it would 
involve no violati on of the principle 
C'lf separation of powers. whi h i fun -
damental to our sy tern of govern-
ment. 

An insertion of a specific meth od in 
the Constitution itself was dec·ided on 
for severa l reasons. The amendment 
would be sc> lf-executing and WI uld re-
quire no further leJ!i lation by Con-
J,:re!"s. . inrf' the C:on«titution is quit e 
specific a to the elc>c t ion of the Prf' . i-
d en t and as to how he rna~· he d -
prived of his powers and duti es hy 
impeachment, the method of detl'rrnin-
ing inabilit y. which woulrl a lso rl ·-
prive him of hi prf'rogativt'!" . at lt·a. t 
temporaril y, should be no less . pf• l'ific 
and should be written into the Con-
s titution. 

Giving Congress a broad power to 

establish a method for determining 
inability is in it elf no solution , for a 
method would still have to be agreed 
upon by Congress-and that could 
take years. The inclusion of a pro-
v1s1on that Conaress could change 
the Cabinet as the body to fun ction 
with the Vice Pre ident was recom-
mended. Although some members felt 
that Congress hould have no p ower 
at all to change the method, it was 
the consensus that such a provision 
would have the advantage of flexibili -
ty, so that if it houfd become neces-
sary to do so. Congre s cou ld by legis-
lati on I whic h would be subject to 
Presidential veto) change the proce-
dure relative) quickl y without hav-
ing to resort to a new constitutional 
amendment.18 

The possibility of a President's de-
claring that he was able when he was 
not led to the inclusion of the provi-
sion that the Vi e Presiden t and a 
majorit y of the Cabinet could prevent 
him from doing so. The Vice Presi-
dent wou ld con tinue to act in order 
that the office \'oufd not be filled by 
one whose capacity was seriously chal-
le nged . A two-third vo te o f Congres 
would be required to prevent the Pre -
ident fr om re_uming his power and 
duties. in order to weigh the provi ion 
heav il y in fa vor of the Presiden t. Thi 
also conform to the two-thirds vote 
required by the on titution to re-
move a President fr om office. It was 
stressed that s in e the President is 
ele ted by a ll the people. he hou ld 
not be deprin·rl or hi powers and 
dutie except under extraordinary cir-

umstance . 

The panel wa unan imous that the 
best way to soh e the sue e "ion prob-
lem i. by filling tlw Vice Pre idency. 
s ince the Vice Pres ident. ha1·ing heen 
chosf' n anrl trairwrl for that purpose. 
is th e> officia l in the h I po iti on to 
succet·cl to the PrPs idenl'~ .19 The 
manner of fillin g the 1 · aca nc ~· would 
g ive the Pres ident a dominant role. 
However. as Congres would prol'ide 
a check. it would be in con formit y 
with curn·nt practice> and would in-
ure tl ra t the Vice Pre" idenl would be 

nf the s urrc· part y as the President 
arrrl compatible '' ilh him. 

Now Is tire Time 
for Congress To Act 

The consensus offer· a very practi-
cal solution to the problem of Presi-
dentia l inabilit y. Without further leg-
islation, it is complete. practical and 
consistent with the principle of sepa-
ration of powers. It g ive the decisil'e 
role to those in whom the people most 
likely would have confidence. It in-
voh-es on ly persons who have heen 
elected by the people or approved by 
the ir repre en tati ves. and it embodies 
che ks on all concerned-the Presi-
dent , the Vice President and the Cabi-
net. Finally, since it would be em-
bodied in a constitutional amendment, 
there would be no que lion about its 
con titutionality. 

It is urgent that the problem of 
Pre identia l inability be solved now, 
while the tragedy of November 22, 
1963. is till fresh in our memory.20 

To mis thi opportunity and again to 
lea\'C unso lved this mo I erious prob-
lem would be to trifle with the se-
cur ity of thi grea t nation. As Senator 
Keating, who has been deeply con-
cerned o1·er the probl m for many 
years. sa id: " Let u not lo e the op-
portunit~ to take al'l ion on inability 
by los ing inability propo als in the 
scramble fur changing the succession 
law ." 21 

In the 11 ord. o f , ena tor Rirch Ba yh 
of Indiana . Chairman of the . en-
ate ~ uhcomrnittee on Constitutional 
Amendments : " Our ob ligation to deal 
11 il h the que. lion of Pres iden tial m-
ability i crystal clear. ''22 

18. Thus. the consensus in effect combines 
provisions o f S . J . Res. 139. 88th Con g., 1st 
Sess . ISenator Bay h and others! and S. J . 
Rc,. 35. 88th Cong., 1s t Sess. !Senator Keat-
ing !. 

19 . The ra tionale for this recommendation 
was well s tated by the American Bar Associa-
tion Commi tt ee on Jurisprud ence and Law 
Re form : " Ill is 1 essential in this atomic 
~ge th ar there always be availa bl e a Presi -
d ential ~ucce~so r who would be full y con-
versan t w ith d omestic and world affairs and 
who would be prepared to s tep in to the hi gh e r 
office on short notice and to assume its full 
respon ibilities with a n1inimum of interrup-
ri on of the conduct of a ffa irs o f state." S ee 
the author's article . Th e \ ' ice Pres idency nnd 
rh e P TDblems of Presiden t ia l S uccession and 
Inabil it y. 32 FORDIIAM L. REV. 457 I 1964 1. 

20. " Pres idential inability is. to be sure. a 
d eli ca te an d di stas teful subjecl to contemplate 
but in all prudence it mus t be faced ." 1964 
S enate Henrings- (remarks of P rofes.or P au l 
F reund 1 .. • • • IS I urely the time h:~> cnme 
when reasonable m en must agree on one 
w orkable method ." /d. (remarks of Lewis F . 
P owo>ll. Jr . r 

21. lrl . 
22. lrl . 
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BIRCH BAYH 
INDIANA 

WAS HINGTON . D .C. . 

August 6, 1964 

The Honorable Hubert Humphrey 
United States Senate 
vlashington 25, D. C. 

Dear Hubert : 

COMMITTEES 
JUDICIARY 
PUBL I C WORKS 

CHAIRMAN 
SUBCOMMITTEE 
O N CONST IT U TIONAL 
AM ENDMENTS 

Today I am having delivered to you a copy of the Hearings held 

earlier this year by the Subcommittee regarding Presidential inability 

and the filling of vacancies in the office of Vice President. 

I am also including with the Hearings an "Analysis of Study" 

which the Subcornmi ttee staff has prep:Lred. This "Analysis , " as you will 

note , contains resumes of the testimony given by the distinguished roster 

of witnesses who appeared before us . 

The national urgency of agreeing upon a solution to this existing 

constitut i onal gap has prompted me to make these materials available to 

you. I know you will agree with me that there must never be a moment of 

vacant, uncertain, or disputed authori ty in the Presidential office at 

this or any other crucial time of our history. For this reason, I am 

hopeful that it will be possible for the Senate to give this matter its 

attention yet this session of Congress . 

Sincerely, 

~ 
Birch Bayh, Chairnan 
Subcommittee on Constitutional 
Amendments 



• BIRCH BAYH 
INDIANA 

WASHINGTON . C' .r-: . 
August 13, 1964 

The Honorable Hubert Humphrey 
United States Senate 
Washington 25, D. C. 

Dear Hubert: 

COMMITTEES 
JUDICIARY 
PUBL.IC WORKS 

CHAIRMAN 
SUBCOMMITTEE 
ON CONSTITUTIONAL. 
AMENDMENTS 

I am enclosing for your perusal a list of '~ditorials, Columns 

and Newspaper Items on the Subject of Presidential Inability and Vice 

Presidential Succession." This list, which includes items published in 

papers throughout the nation up to July 1, 1964, indicates the extensive 

concern about the subject developed across the country. 

Hopefully, you will find this information helpful in your 

consideration of Senate Joint Resolution 139. 

Sincerely, 

~ 
Birch Bayh, Cbairnan 
Stibcommi ttee on 
Constitutional Amendments 



~IS'~?!¥S..L COLUMNS .A.ND NEV1SPAPER ITEMS 

OI'J THE SUBJECT OF 

PRESIDENTIAL INABILITY AND VICE PRESIDENTIAL SUCCESSION 

July 1, 1964 

AKRON BEACON JOURNAL, Adron, Ohio 
May 24 - Favor Letting Presidents Fill VP Vacancy 
May 28 - High St akes Grunble 

TRIBUNE, Albuquerque, N. H. 
May 27 - Ike Gives His Views on Vice Presidency 

AMERICAN l-1E'D'AL MARKET, New York, N. Y. 
Jun 2 - How t o Succeed 

THE ARIZONA REPUBLIC, Phoenix, Arizona 
M~y 24 - GOP, Democrat Senators Agree on Presidential Successor Plan 
May 31 - ne Came of Age in Talk to Bar 

THE ATLANTA JOURNAL and THE ATLANTA CONSTITUTION, Atlanta, Ga. 
Jun 7 - Presi dential Succession 

BIRMINGHAM POST-HERALD, Birmingham, Alabama 
May 26 - Ike 1-Tould Give VP Discretionary Power 

THE BLADE, Toledo, Ohio 
May 24 - Vice President Vacancy Plan Gets Approval 

THE BOSTON GLOBE, Bost on Mass. 
M~y 26 - Ike §purs Presidential Inability, Succession Law 
May 26 - If a President is Disabled 
Jun 7 - A Crucial Gap in the Constitution 

THE BOSTON HERALD, Boston, Mass. 
May 26 - Ike Favors Disability Plan 
May 27 - Securing the Succession 

THE BRIDGEPORT TELEGRAM, Bridgeport, Conn. 
Mar 27 - ABA Plans Campaign on Disability Law 

CHICAGO DAILY NEWS, Chicago, Illinois 
Mc;,y 26 - Eisenhower Cites Need to Name a Vice President 

CHICAGO SUN-TIMES, Chicago, Illinois 
M~y 26 - Ike Puts Di sability Ruling up to the Vice President 
May 24 - Agree on Presidential Disability Plan 

CHICAGO TRIBUNE, Chicago, Illinois 
MaJr 24 - WouJ.d let President pick Vice President 
t-:ay 26 - Ike Urges Vice President Act if Chief's Ill 

THE CHRISTIAN SCIENCE MONITOR, Boston, Mass. 
Feb 25 - U. S. Presidency - Succession Plans Offered 
Mar 27 - Presidenti al Succession 
May 27 - US Action Urged on Succession 
Jun 6 - Exit Mr . Throttlebottom 

THE CINCINNATI ENQUIRER, Cincinnati, Ohio 
M~y 24 - Plan of Succession for Disabled President Charted 

THE CLARION-LEDGER, J ackson Daily News for Mississippians 
May 24 - Would Okay Nrrning of No. 2 Man 

THE CLEVELAND PRESS, Cleveland, Ohio 
Mt>.y 26 - Dte Says Vice President Should Rule on Disability 
:May 27 - Congress Action is Urged on Presidential Succession 

COLUMBUS CITIZEN-JO~ffiL, Columbus, Ohio 
Jun 1 - First Small Step to Safety 

COLUMBUS EVENING DISPATCH, Columbus, Ohio 
Me.y 26 - Vice President Vital, Eisenho'\'rer Advises 

COLUNBUS SUNDAY DISPATCH, Columbus, Ohio 
Mey 24 - Favors Presid~nt Filling Veep Vacancy 

THE COMMERCIAL APPEl\.L, Memphis, Tenn. 
May 24 - Leaders Approve Succession Plan 
May 26 - Decisi on to Take Command is Vice President's, Says Ike 

COURIER EXPRESS, Buff alo, N. Y. 
May 26 - VP Should Mak e Decision, Ike Says 

THE COURIER JOURNAL 
J Qn 25 - The Am~rican Bar Raises A Flag for Us All 

-
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THE DAILY OI<LAHOWili, Oklahoma. City , Okl a . 
May 31 - Presidential Succession Tricky Issue 

THE DALLAS .twiORNING NEi!IS, D[:lla.s, Texas 
May 28 - Ike Asks Authority for Vice-President 
Jun 13 - 'Shadovr Over- Hhi t e House' - Feature for 'ABC Reports' 

DALLAS TINES HERALD, Dall ru,Texas 
May 24 - Presi dent's Choice - Appoint Veep, PRnel Suggests 
Hay 26 - President Dis ability Views Given by Ike 

DAYTON DAILY NEVIS, Dayton, Ohio 
May 24 - Pt>nel H'ould let President Appoint VP 
May 26 - Ike Proposes Changes in Succession 

DEMOCRAT AND CHRONICLE, Rochester, N. Y. 
Ma~r 26 - Ike on Presidential Succession •••• 'U;p to Vice President' 

THE DENVER POST, Denver, Colorado 
.t-1ay 26 - PresidenCJ' in Retrospect - Successions Proposed by Ike 

DESERT NEWS, SALT LAKE TELEGRAM, Salt Lake City, Utah 
May 26 - Vice President Must Decide, Ike Declares 

THE DES MOINES REGISTER, Des Moines, Iowa 
Hay 28 - Choosing a Vice President 

THE DETROIT FREE PRESS, Detroit, Michigan 
May 26 - Ike Hould Let Veep Take Ailing President's Place 

THE DETROIT NEWS, Detroit, Michigan 
Hay 24 - Plan Seeks to Let President Pick VP in Case of Vacancy 
May 30 - Congress Moves on Nasty Problem - an Incapacitated President 
Jun 15 - White House Shadow 

DROVERS JOURNAL, Chic2go, Illinois 
May 30 - Ike Says VP Should Determine Inability of any President 

ECONOMIST 
Dec 14 - Without a Vice President 

EVANSVILLE PRESS, Evansville, Ind. 
~lay 29 - US Safety at Sake - Action on Presidential Succession Needed Now 

THE EVENING BULLETIN, Philadelphia, Pa . 
May 26 - Eisenhm·rer Suggests Plan on Presidential Succession 

THE EVENING GAZETTE, 1-Torcester, Mass. 
May 27 - To Correct a Flai<T 

THE EVENING STAR, \·lashington, D. C. 
Dec 20 - Again, Accent is on Personalities 
J cn 22 - Dis ability Amendment Needed, Lawyers Say 
May 25 - Eisenhower Suggests Succession Procedure 

EXPRESS AND NEWS, San Antonio, Texas 
May 24 - Presidential Succession, Dis ability Changes Favored 

FORT WORTH STAR-TELEGRAM, Fort vJorth, Texas 
May 24 - Plan to Fill No. 2 Post Approved 

FORT 1ilORTH PRESS, Fort vlorth, Texas 
May 27 - When President is OUt of Action 

THE FRESNO BEE, Fresno , Calif. 
Mar 22 - Problem Will not Just go Ai·tay 

THE GARY POST-TRIBUNE, Gary, Ind. 
Me.y 26 . - VEEP Should Judge if Chief Too Ill-Ike 

THE HARTFORD COURANT, Hartford, Conn. 
~~y 26 - VP Should Have Power to Take Over if President is Disabled, Says I } 
Me.y 29 - Mr. Eisenhower Speaks on Presidential Succession 

HERALD EXAMINER, Los Angeles, CC'.lif. 
Ma~r 28 - The GOP' s Best Bet: Candidate Named Ike 

THE HONOLULU ADVERTISER, Hawaii 
Hay 26 - Ike Scys VP Should Rule on President's Disability 

HOUSTON CHRONICLE, Houston, Texas 
May 24 - Solons Would Let President Appoint VP 

THE HOUSTON POST, Houston, Texas 
M~y 27 - Presi dential Succession Plan 
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INDIANA TIMES, Indiana 
Bayh and Disabili tz 

INDIANAPOLIS NEWS, Indianapolis, Ind. 
Feb 18 - Bar Backs B<wh President ial Succession Plan 

THE INDIANAPOLIS STAR, Indianapolis, Ind. 
Feb 25 - Presidential Disability Protection is "Urgent" 

Hhy Tinker? 
THE INDIANAPOLIS TIMES, Indianapolis, Ind. 

Mar 1 - Bayh Plan on Presidential Succession Gains Support 
May 26 - Ike B. cks BByh 's Succession Plan 
May 26 - ~·n1en the President is Sick 
May 29 - First Small Step to Safety 

JACKSON DAILY NEWS, Jackson, Miss. 
May 29 - Ike - Statesman and HanE@!E; 

THE KANSAS CITY KANSAN, Kansas City, Kans. 
Apr 26 - &1ccession Legislation Given Push 
May 20 - State Bar Assn. Favors Succession Amendment 

THE KANSAS CITY TIMES, Kansas City, Mo. 
May 26 - Ike View on Succession 

THE LIGin', San Antonio, Texas 
May 24 - ~ssion Report 

LONG ISLAND PRESS, Jamaica, N. Y. 
May 19 - The Presidential Succession 

LOOK, N. Y., N. Y. 
Apr 7 - Our Greatest National Danger - (Sen. Birch Bayh) 

LOS A...'lllGELES TD1ES, Los Angeles, Calif. 
·lo.y 26 - Eisenhower Favors Change in Succession 

May 28 - A President ial Succession Proposal 
LOUISVILLE COURIER JOURNAL, Louisville, Kentucky 

Jun 1 - Progress on a Plan of Succession 
LOUISVILLE TIMES KENTUCKY, Louisville, Kentucky 

May 25 - Vlelcome Terum·rork on Succession 

MASON CITY GLOBE-GAZETTE, Mason City, Iowa 
J tm 3 - Presidenti al Succession Still Argued 

MILvlAUKEE JOURNAL, :Vri.hraukee, Wisconsin 
M<"'.y 26 - News in Brief 

MORNING ADVOCATE, Baton Rouge, La . 
May 24 - Presidential Succession Plan Offered 
May 26 - Ike Presents Views on Succession Plan 

THE MORNING CALL, Patterson, N. J. 
May 23 - La.,:zyers to Hear Ike at Washington Parley 

THE MORNING NE"tTS, Patterson, N. J. 
Me~ 23 - Bar Forum on VP Vacancy in Capital Monday 

NE\<TARK EVENING NE:t-TS, Newa.rk, N. J. 
May 26 - Chain of Command 

NEWARD SUNDAY NEWS, Neward, N. J. 
May 24 - Senate Unit Offers Succession Plans 

NEW HAVEN JOURNAL - COURIER, Ne,·r Haven, Conn' 
May 26 - Eisenhower Tells About 3 Illnesses 

THE NEW HAVEN REGISTER, New· Haven, Conn. 
Ma;y 26 - TI~e Suggests Presidential Succession 

NE\v ORLEANS STATES-ITEM, New Orleans, Louisiana 
Ma~r 23 - V-P Plank Seen in 2 Platforms 
Jun 5 - Succession Question Unresolved 

THE NEW REPUBLIC , \'! ashington, D. C . 
Jan 4 - Succession Law 
Jan 25 - Naming a Successor 

NEH YORK DAILY NmvS, Ne'\or York , N. Y. 
May 26 - Ike Admits He Couldn't Handle President's Job on 3 Occasions 
May 27 - President s and Veeps 
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NEvl YORK HERALD TRIBUNE, Ne,·r York , N. Y. 
Mar 6 - At Ce>.pitol , He Tilles of Succession 
May 26 - On the Vice Pre,sidency 

NEW YORK JOURNAL .AHERICAN, New· York, N. Y. 
May 19 - Good Case for the Lawyers 

NEVT YORK POST, Ne,·r York, N. Y. 
Mar 22 - If a President is Disabled 

NEVl YORK TD>1ES, Ne'ltr York, N. Y. 
Dec 13 - E¥es on Succession 
J an 10 - Bax Summons Conference on Presidential Disability 
Jan 24 - In t he Nation 
Feb 25 - U.S. Bcx Pres.ses Succession Plan 
Feb 26 - Warren Urged t o Head Panel on Setting Presidential Disability 
Mar 6 - Nixon As!\: s Speed on Vice President 
Mey 26 - Eisenhm-rer F<'.vors Disability Change 
May 2n Presidential Disability Amendment is Voted by Senate Panel 
Mr.~r 24 - Senators Would Let President Fill Vice-Presidential Vacancy 
J un 1 - The Presidenti al Succession 

NEVI YORK WORLD-TELEGRAM, Nel·r York, N. Y. 
May 26 - Ike Believes Vice President Must Rule on Chief's Disability 
Hay 26 - vlhen the President is Sick 
May 29 - First Small Step to Safety 

THE NEWS .AMERICAN, Bil timore, 1-1aryland 
May 27 - Old Mc.gic There as Smiling Ike Tells of Ills That Beset Him as 

President 
NEHS-FREE PRESS, Chattanooga, Tennessee 

Mcy 25 - For mer Su ccession La,., Urged Reinst ated 

~~S-TRIBUNE, Fullert on, Cc~ifornia 
Jun 3 - This Problem Should be Solved 

IffiVTSv1EEK, Ne~·T York , Ne>-r Yorlc 
Apr 27 - Ccllins All l!orriers 

OiiJ!AHA WORLD HERALD, Omaha , Nebr. 
lhy 19 - Eisenhovrer to Discuss Problem of Succession 
~Iay 26 - Give Vice-Chief Richt to Decide 
J un 8 - Good Morni ng 

THE OREGONIAN, Port land, Oregon 
1ey 25 - Constitutional Amendment Urged by Senators to Solve Woes of 

Presidential Succession 
r ~' 26 - Eisen..l'}m·rer Offers Viel-TS on Problem of Presidential Succession 
lc¥ 29 - Patient Prescribes 

PATERSON EVENING NEVTS, Paterson, N. J. 
f.1r.y 23 - Bar Forum on VP Vacancy in Capital Monday 
Hay 24 - Succession Report Made 

THE PITTSBURGH PRESS , Pittsbur~h, Pa . 
May 26 - I k e Draus Line to ·fui te House 
May 26 - When the President is Sick 
M~r 29 - The First Small Step to S?.fety 

THE PLADT DEALER, Cleveland , Ohio 
iay 24 - President ial Fillin{) of VP Vacancy Urged 

May 23 - LaH Urged on Disability of President 
THE POST-ST~IDARD, Syracuse, N.Y. 

I~~a:y 24 - Urge President be Authorized t o Nc.me Veep 
PROGRESSIVE, Madison, Hi sconsin 

May - The President's Successor (Sen. Franlc Church) 
THE PROVIDENCE JOURNAL, Providence, R. I. 

te¥ 24- Would Let President Fill Vice Presidency 
I.l::.y 26 - Ei senhm-rer Gives Vi ews on Disability 

RADIO-TELEVISION DAILY, Ne,., York, New York 
·ay 18 - Ike t o Specie at Succession Forum 

READER'S DIGEST, Ne1-r York , Ne"VT York 
Mar - Help Hanted : A U. S. Vice President 

RICHMOND TIMES-DISPATCH, Ri cllruond, Va .• 
Jun 7 - A Vice Presidential Vacancy 

ROCKY MOUNTAIN ~~S, Denver, Colorado 
i·lo.y 27 - 1·n1en the President is Sick 
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ST LOUIS POST-DISPATCH, St . Louis, i·1o. 
May 26 - Eisenho1·rer Gives I deas on Vice Presidency 
Jun 1 - Presi~i.?.~ ._Dl.§.abili t y Pl.~ at Last? 

ST PETERSBURG TIMES, St. Pet ersbur g , Fla . 
Feb 29 - Some Senate St i rring on Succession 
May 24 - Presidential Successor Plan Announced 
May 26 - I ke Sug(}est s Emerp;ency Succession Authority 

SALT LAKE TRIBUNE, Salt Lake City, Utah 
Ma~' 22 - Senate Subcommittee Asks. Vice President Succession 
Hay 26 - Ike Says Vice President Must Decide Disa.bili ty 
May 27 - Bar to Push succession Law Moves 
May 27- Lessons From Eisenhower's Disabilities 

SAN DIEGO DAILY TRANSCRIPT, San Diego, Calif. 
May 29 - Clarification of Succession to Presidency Needed 

THE SAN DIEGO UNION, San Diego, Calif. 
May 30 - Revamp Urged in Presidential Succession 

SAN FRANCISCO CHRONICLE, San Francisco, Calif. 
Ma:r 24 - A Plan for Presidency Succession 

SAN FRANCISCO EYJU{[NER, San Francisco, Calif. 
May 19 - Succession Issue 

SAN JOSE i'iERCURY-NE'VlS, Sa.n Jose, Calif. 
MaJ' 24 - If LBJ were Disabled 

SAN JOSE NEWS, San Jose Calif. 
May 23 - Sen ators' Study Supports Appointed Vice President 

SAVANAH EVENING PRESS, Snvanah, Ga . 
Ma.y 27 - ~ession Suggestions Come Forth by Bushels 

THE SEATTLE DAILY TD1ES, Seat t le, Wash. 
May 26 - Up t o Vice President vfuen to take Helm - Eisenhower 

THE SHREVEPORT TIMES, Shreveport, La. 
}~ay 21~ - Par t ies Seek Amendment on Vice-Presidency 

THE SOUTH BEND TRIBUNE, South Bend, Ind. 
May 24 - Senators Favor Succession Amendment 

THE SPOKES:MAN-REVIIDV' , Spokane, Wash. 
l'iay 25 - Vice Presidency Proposals ~·lorthy 

THE SPRINGFIELD UNION, Springfield, Mass. 
May 26 - Ike Says Vice-President Needs Disability Power 

STATE JOURNAL, Topeka, Kans. 
Mar 19 - Ne'\'T Succession Pl an Supported 

THE SUN, Bal. t imore, Md. 
May 24 - Succession Plan Backed 
May 26 - Second Place Health Rule Advocated 

THE SUNDAY STAR, \vashington, D. C. 
May 24 - Senate Unit Set to Vote Presidential Succession Resolution 

SUNDAY STAR-LEDGER, Newark, N. J. 
Jun 14 - Congress Getting Closer to Succession Plan 

SYRACUSE HERALD JOURNAL, Syracuse, N. J. 
May 26 - Ike Would Let Veep Step in for ill Chief 

TERRE HAUTE TRIBUNE, Terre Haute, Ind. 
i·.fay 21 - On t he Line 
May 26 - The Empty Vi ce Presidency 

TIME, New York, New· York 
Jun 5 - Grappling with Succession & Disability 

TTivlES-PICAYUNE, Ne't'r Orleans, La . 
Me.y 26 - Dee Favors VP Take-over Law 

TD1ES UNION, Albany, N. Y. 
May 19 - Most Urgently Needed Legislation of our Time 
May 26 - llee: More Power for Future Veep 

THE TOLEDO TD.1ES, Toledo, Ohio 
May 26 - Dee for Gi ving Vice President Crisis Powers 

TULSA WORLD, Tulsa , Okla . 
Hay 26 - Ike Outlines View on VP' s Crisis Action 

HALL STREET JOURNAL, New York , New York 
May 26 - Eisenhower said the Vice President must Decide 

THE WASHINGTON DAILY NEWS, lvashi ngton, D. C. 
Ma:y 26 - Ike Urges President Succession Plan 
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WASHINGTON POST, lv e.shington, D. C. 
Dec 28 - Bar Calls on Con:n-ess to Clarity Problem of a Disabled President 
Jan 10 - The SuccessiOn :Elnergenc;y 
Jan 22 - Filling Vice President Vacancy Recommended 
Jan 23 - Hearings Under 1 'a:y on Vice Presidency 
Jan 24 - Sc.fe;~uarding the Presidency 
Jan 25 - Succession and Disabilit;y are Issues 
J an 26 - To Avoid a Vacuum 
Feb 25 - Bax Groun Presents Plan on Presidential Disability 
Feb 26 - Amendment to Ease Succession Given Bipartisan Support 
Mar - A Mad G~ble on Succession 
Me.r 5 - Ike Backs Plan to Fill No. 2 Spot 
Mar 6 - Act Nm•r, Nixon Urges, On Succession Laws 

r~~· 9 - To Narrm-r the Risk 
Mc-.r 19 - LBJ on Succession 
Mav 24 - Senat ors Back Amendment on Presidential Succession 
Mey 26 - Pilot at t he Controls 
May 26 - Ei senhm·rer Discusses Presidential Disability 
Jtcn 9 - The Presidency: Succession and Disability 

WILLIAMSPORT GRIT, Williamsport, Pa. 
Jun 7 - Timel;y Step in Right Direction 

WORCESTER TELEGRAM, ~·lorcester, Mass. 
M~ 24 - Presidential Succession Plan Wins Favor 

YOUNGSTOHN VINDICATOR, Youngstmm, Ohio 
May 26 - Ike Offers Opinion on Succession 
May 27 - Ike Agrees with Bar Group on Succession Plan 

NOTE: In addi t ion to t he 127 papers listed above, the National Editorial 
Association devoted it's Main Street- U.S.A. column to the subject of 
Presidential Inability and Vice Presidential Vacancy. Over 200 local news-
papers subscribe t o this col~~. 
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SUMMARY OF PRINCIPAL ARGUMENTS FOR THE BAYH PROPOSAL 

The States would be more apt to approve a constitutional amend-ment containing a specific method for determining when the President is unable to perform his duties than a proposal merely giving the Congress the power to devise a method by statute. 

The inclusion of a specific procedure would avoid the uncer-tainty and possible delay involved in leaving the problem for action by the Congress in the future. The time to agree on a method is now, while there is general interest in the subject of inability. 

A broad power enabling Congress to adopt and re-adopt methods, as it sees fit, for determining Presidential inability would be contrary to the separation of powers doctrine. 

The Constitution is specific in its prov1s1ons dealing with removal of the President by impeachment, and it should be specific with respect to his removal during periods of inability. 

While the Bayh proposal provides a specific procedure which could be invoked promptly in the absence of congressional action, it would vest the Congress with the power to require concurrence by a body other than the Cabinet. In fact, the Congress could designate itself as the body to grant or withhold concurrence. Also, the Congress would have authority in the nature of a veto power in the event a President declares that he is able to resume his duties but the Vice President, with the concurrence of the Cabinet or such other body as may be desig-nated by law, declares that he is not able to do so. 

Proposals for a legislative solution without a constitutional amendment are not free from constitutional doubt. We cannot afford to risk having a period of indecision and delay while the constitutionality of such a solution is being tested. 

Selection by the President of a nominee to fill vacancies in the Vice-Presidency would follow the traditional practice of nominating conventions. Confirmation by a majority of the Congress would tend to create public confidence in the selection. 

Vice Presidents should not be selected by members of the Elec-toral College, as suggested by some, because the members are not widely known and have not gained the confidence of the public on a national basis. 
The existing succession law is unsatisfactory for a number of reasons. For example, the Speaker of the House (next in line after the Vice President) is sometimes the leader of the opposite political party. Moreover, the office of Speaker may be vacant for a substantial period between final adjournment of one Congress and commencement of the next. 

SUMMARY OF PRINCIPAL ARGUMENTS AGAINST THE BAYH PROPOSAL 

The specific method contained in the proposed constitutional amendment would suggest a variety of questions and invite prolonged de-bate in state legislatures. It would be difficult, if not impossible, to obtain ratification by the required two-thirds of the States. 

The Congress can be relied upon to devise a prompt and proper solution if given a clear constitutional authorization and mandate from the States to do so. 

Such an authorization would not be inconsistent with the sepa-ration of powers doctrine. Ananalogous power, for example, is the power of the Congress to remove the President by impeachment. 

The Constitution generally sets forth basic principles and leaves specific methods for the Congress to determine. Rigid procedures should not be frozen into the Constitution in a situation of this kind. 
A constitutional amendment is not necessary. A proper legis-lative solution can be devised. Legislation along the lines of the in-formal arrangement adopted by Presidents Eisenhower, Kennedy, and Johnson, for example, would not be open to serious constitutional challenge. 
The President should not be required to submit his nominee to fill a vacancy in the Vice-Presidency for congressional confirmation. Party control of the Congress has changed from time to time during presi-dential terms. If confirmation is advisable, action by the Senate, as in the case of cabinet officers, should be sufficient. The traditional prerogative of the President to select his top associates with Senate approval should not be impaired. 

The Electoral College is the proper body to fill vacancies in the Vice-Presidency. It is a popularly elected body which reflects the will of the people at the time of the most recent presidential election. This important new function would upgrade the Electoral College. 

Apparently vacancies in the office of Vice President have not created any major problems. The office was vacant for nearly four years following Mr. Truman's succession to the Presidency and will be vacant for more than a year during the current presidential term. 

The next in line for the Presidency, after the Vice President, should be an elective officer. The Speaker of the House (next in line after the Vice President under existing law) is elected by the Repre-sentatives of the people every two years and is the logical successor when the office of Vice President is vacant. 
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PART I - PRESIDENTIAL DISABILITY 

The Constitution provides that in case of the President's 
"inability to discharge the powers and duties of the . office the 
same shall devolve on the Vice President •... " But who would decide 
when the President is unable to discharge his duties? Who would initi-
ate such a proceeding? Would the Vice President be entitled to serve as 
President for the rest of the term or temporarily during the period of 
inability? If the Vice President serves temporarily, who decides when 
the President's "inability" has ended? These are some of the questions 
to which Part I of this Analysis is addressed. 

President Garfield lingered for 80 days after he was shot by 
an assassin. President Wilson suffered a stroke during his term which 
left him unable to discharge his duties for many months. General Eisen-
hower has stated that he was unable to perform his duties on three occa-
sions while he was President and that in each instance "there was some 
gap that could have been significant .... " Fortunately, no great 
national crises have arisen during periods of Presidential inability. 
But, it seems generally agreed that clear procedures should be adopted so 
that prompt action can be taken in the event such a crisis arises. 

The relevant provision of theConstitutionreads as follows: 

In Case of the Removal of the President from Office, 
or at his Death, Resignation, or Inability to discharge 
the Powers and Duties of the said Office, the Same shall 
devolve on the Vice President, and the Congress may by 
Law provide for the Case of Removal, Death, Resignation 
or Inability, both of the President and Vice President, 
declaring what Officer ~hall then act as President, and 
such Officer shall act accordingly, until the Disability 
be removed, or a President shall be elected. !/ 

The Congress has established a line of succession in the event 
there is neither a President nor a Vice. President, but as pointed out by 
Representative Celler, "It is a curious thing that Congress has never 
enacted legislation to implement the inability clause . . " 

Last December, following the death of President Kennedy, Senator 
Bayh and others proposed an amendment to the Constitution (S.J. Res. 139) 
to provide a procedure for the Vice President to act as President in the 
event the President becomes disabled. This would also provide for fill-
ing vacancies in the Vice-Presidency. 

!I U.S., Constitution, Art. II, §1. cl. 6. 
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In January of this year the American Bar Association called 
a conference in Washington on the problem and later, in May, the Asso-
ciation sponsored a national forum on the subject. l/ The general 
consensus of the Association supports the Bayh Amendment. 

Following hearings before a Subcommittee of the Senate Judiciary 
Committee£/ the Bayh proposal was favorably reported to the full Committee 
on May 27, 1964. 

HISTORY OF THE PROBLEM 

Constitutional Convention 

Presidential succession was the subject of scant attention at 
the Constitutional Convention of 1787. ~/ On August 6, 1787, a Committee 
of Detail, which had been formed on July 23 to consider various matters, 
presented a draft of the Constitution to the Convention, providing in ma-
terial part: 

In case of his [the President's ] removal as afore-
said, death, resignation, or disability to discharge the 
powers and duties of his office, the President of the 
Senate shall exercise those powers and duties, until 
another President of the United States be chosen, o~ 
until the disability of the President be removed. 1/ 

This section (Article X, Section 2) was not discussed until three weeks 
later. On August 27, Hugh Williamson of North Carolina suggested that 
"the Legislature ought to have power to provide for occasional success-
ors ... ", ~/and then moved that discussion of the entire matter be 

Participants in the conference included Walter E. Craig, President, 
ABA; Herbert Brownell, a former Attorney General of the United 
States; John D. Feerick, Attorney, New York; Lewis F. Powell. Jr., 
ABA President-Elect; Sylvester C. Smith, Jr., and Ross L. Malone, 
Past Presidents, ABA; and Edward L. Wright, Chairman, House of 
Delegates, ABA. 

£/ Subcommittee on Constitutional Amendments . 

~I 

i / 

This area is explored in detail in John D. Feerick, The Problem of 
Presidential Inability -- Will Congress Ever Solve It?, 32 Fordham 
Law Review 73 (October, 1963); Ruth C. Silva, Presidential Succes-
sion, (1951). 
2 The Records of the Federal Convention of 1787, 186 (Farrand ed. 
1911 & 1937). (Hereinafter cited as Farrand . ) 

~/ Ibid., p. 427. 
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postponed. John Dickinson of Delaware seconded the motion for post-
ponement and asked: "What is the extent of the term 'disability' and 
who is to be the judge of it?" l/ Unfortunately, these questions 
were never answered. 

On August 31, a number of matters, including presidential 
succession, were referred to a Committee of Eleven. It delivered a 
Report on September 4, in which it recommended an office of Vice Presi-
dent, the election of President and Vice President by the electoral 
college, and the following succession provision: 

In case of his removal as aforesaid, death, 
absence, resignation or inability to discharge the 
powers or duties of his office, the Vice President 
shall exercise those powers and duties until another 
President be chosen, or until the inability of the 
President be removed. £1 
On September 7, the following provision was added to the Report: 

The Legislature may declare by law what officer 
of the U.S. shall act as President in case of the death, 
resignation, or disability of the President and Vice 
President; and such officer shall act accordingly until 
such disability be removed or a President shall be elec-
ted. W 

The underscored words were inserted on the motion of James Madison in 
order to permit a special presidential election to fill the offices of 
both the President and Vice President. 

On September 8, a Committee of Style was formed to revise the 
style of and arrange the articles agreed to by the Convention. Its mem-
bers were five lawyers -- Alexander Hamilton of New York, William S. 
Johnson of Connecticut, Rufus King of Massachusetts, James Madison of 
Virginia, and Gouverneur Morris of Pennsylvania. The Committee was given 
no power to make substantive changes in the draft of the Constitution sub-
mitted to it. Yet, when the two succession provisions submitted to the 
Committee are compared with the one provision reported by the Committee, 
certain differences will be noted: 

l/ Ibid. 

£/ Ibid., pp. 493, 495. 

~/ Ibid., p. 535. (E.mphasis added.) 
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As Submitted: !/ 
Sec. 2: In case of his removal as 
aforesaid, death, absence, resig-
nation or inability to discharge the 
powers or duties of his office the 
Vice President shall exercise thOSe 
powers and duties until another Presi-
dent be chosen, or until the inability 
of the President be removed. 

Sec. 1: The Legislature may declare 
by law what officer of the United 
States shall act as President in 
case of the death, resignation, or 
disability of the President and 
Vice President; and such Officer 
shall act accordingly, until such 
disability be removed, or a Presi-
dent shall be elected. 

As Returned: Y 
In case of the removal of the 
president from office, or of 
his death, resignation, or ina-
bility to discharge the powers 
and duties of the said office, 
the same shall devolve on the 
vice president, and the Congress 
may by law provide for the case 
of removal, death, resignation 
or inability, both of the presi-
dent and vice president, de-
claring what officer shall then 
act as president, and such 
officer shall act accordingly, 
until the period for chusing 
another president arrive. 

In view of the prior drafts, it seems evident that the word 
"same" was intended as a substitute for "powers and duties. •• (It is to 
be noted that the "same" devolves in all four cases.) Similarly, it seems 
evident that the adverbial clause, "until such disability be removed," 
which had appeared, substantially, in both provisions submitted to the 
Committee, was intended to apply to a Vice President who acted in a case 
of inability as well as to an officer appointed by Congress. 

Succession of John Tyler 

Until 1841, the succession provision had never received any ap-
plication. Then, on April 4, 1841, President William Henry Harrison died 
in office. John Tyler, Vice President at the time, asserted his right to 
the office and title of President, and thereupon took the presidential oath, 
gave an inaugural address, and served as President for the remainder of 
Harrison's term. 

Tyler's claim to the office of President was not without objection. 
Former President John Quincy Adams, then a member of the House of Represen-
tatives, stated in his diary for April 6, 1841 that Tyler's assumption of 

!I Ibid., pp. 573, 575. (Emphasis added.) 

£/ Ibid., pp. 598-99. (Emphasis added.) The words "until the period for 
chusing another president arrive" were changed to "until ... a President 
shall be elected" on September 15, since the latter words were the ones 
agreed to on September 8. The Committee's change in this regard appears 
to have been an oversight. 
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the title and office of the Presidency 

is a construction in direct violation both of the 
grammar and context of the Constitution, which con-
fers upon the Vice President, on the decease of the 
President, not the office, but the powers and duties 
of the said office. !/ 

Various newspapers of the day attacked Tyler's assumption of the office. 
Some leaders of the Whig party joined in the attack. Daniel Webster, 
then Secretary of State, is said to have been of the view that the pow-
ers and duties were inseparable from the office and that any succession 
by a Vice President was to the office of President for the remainder of 
the term. £/ Representative John McKeon of New York urged the House of 
Representatives to address Tyler as ''Vice President, now exercising the 
office of President." ~/ Senators William Allen and David Tappan of 
Ohio suggested that he be referred to as "the Vice President, on whom by 
the death of the late President, the powers and duties of the office of 
President have devolved." f/ The Congress decided against these sugges-
tions and accepted Tyler as the new President. Seven other Vice Presi-
dents were to become President through succession so that the Tyler 
precedent was to assume the force of law. 

First Case of Presidential Inability 

On July 2, 1881, President James A. Garfield was shot by an 
assassin and for the next eighty days he lingered between life and death 
unable to discharge the powers and duties of the Presidency. ~/ Garfield's 
only official act during the inability was the signing of an extradition 
paper. 

Several weeks after Garfield's shooting, the Cabinet met and 
unanimously agreed that Vice President Chester A. Arthur should act as 
President. A majority of the Cabinet, including Attorney General Wayne 
MacVeagh, believed that if he did act, because of Tyler's interpretation 

11 10 Adams, Memoirs of John Quincy Adams, (1876), pp. 463-64. 

Silva, Q£. cit., pp. 15-16 & n. 8. 

Congressional Globe, 27th Gong., 1st Sess., (1841), p. 3. 

i/ Ibid., p. 4. 

~ See generally, Silva, Q£. cit., pp. 52-57. 
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that it is the "office" which devolves, he would become President for 
the remainder of the term and Garfield would be thereby ousted as Presi-
dent. This view was supported by some of the outstanding authorities on 
the Constitution of the day. Arthur refused to act under these circum-
stances. The inability crisis came to an end on September 19, 1881, when 
Garfield died and Arthur became President. Arthur urged the Congress to 
act on the inability problem. 

Second Case of Presidential Inability 

On September 25, 1919 President Woodrow Wilson became ill. On 
October 2, he had a stroke, which paralyzed his left side. As a result, 
he was rendered incapable of discharging the powers and duties of his 
office for the rest of his term. 1/ While Wilson lay disabled, many 
insisted that Vice President Thomas R. Marshall act as President. He 
refused to do so for fear of ousting Wilson. Some twenty-eight bills 
became law by default of any action by the President. Few public matters 
reached him. Mrs. Wilson, the White House physician, Dr. Grayson, and 
other members of the White House staff administered executive affairs and, 
since the people seldom saw Wilson, rumors circulated that he had either 
gone insane or died. 

Wilson did not call any meeting of the Cabinet until April 13, 
1920. In the interim, the Cabinet met unofficially under the direction 
of Secretary of State Robert Lansing. When Wilson learned of these meet-
ings, he forced Lansing to resign since he believed that Lansing was 
seeking to oust him as President . This inability crisis came to an end 
on March 4, 1921 when Warren G. Harding was sworn in as President. The 
inability problem was discussed in Congress but, again, nothing was done. 

Third Case of Presidential Inability 

On September 24, 1955, President Dwight D. Eisenhower was 
stricken with a heart attack and the gap in the law relating to Presi-
dential inability once more forcibly presented itself. £/ Domestic and 
foreign affairs were in apparent calm so that the question of the Vice 
President's role did not become a serious problem. Management of the 
Government was assumed by a group consisting of various members of the 
White House staff and Cabinet. During Eisenhower's absence from Washing-
ton the Vice President presided over meetings of the Cabinet and National 
Security Council. Former President Eisenhower has said that he was 
"practically incommunicado" for a week. Thereafter, he was kept informed 

ll This period is the subject of Gene Smith, When the Cheering Stopped, 
(New York: William Morrow, 1964). 

£/ This period is covered in Hansen, The Year We Had No President, (1962), 
pp. 61-68. 
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of these meetings by his assistant, Sherman Adams, but it was not until 
three or four weeks later that he was able to assume fully the essential 
burden of the office. !/ Although the Government seemed to run smoothly 
enough during the inability, all "were well aware that a national or 
international emergency could have arisen during the President's illness 
to make this unofficial government by 'community of understanding' entirely 
inadequate." 2/ 

The problem of presidential inability was revived on two other 
occasions during the Eisenhower administration. On June 8, 1956, Eisen-
hower suffered an attack of ileitis and the following day he underwent 
an emergency operation. He was discharged from the hospital on June 30 
and returned to the White House in July. On November 25, 1957, he suf-
fered a "little stroke" which temporarily impaired his speech but he was 
back at work after a few days. Due to his own illnesses , Eisenhower was 
particularly concerned about the problem and repeatedly urged Congress to 
take steps to solve it. Again, no action was taken. 

ATTEMPTS AT SOLUTION 

1956-1958 Congressional Hearings 

The Eisenhower inabilities prompted the Congress to reexamine 
the inability problem. Hearings were held by the House Judiciary Com-
mittee in 1956 and 1957 and by the Senate Judiciary Committee in 1957 and 
1958. ~/ It seemed generally agreed during these hearings that there is 
a serious problem and that any solution should make these points clear in 
order to eliminate the problem caused by the Tyler precedent: (1) that in 
cases of death, resignation and removal, the Vice President succeeds to 
the office of the President for the remainder of the term, and (2) that 
in case of inability, the Vice President exercises the powers and duties 
of President for the period of inability. It seemed to be generally 
agreed also that no definition of inability should be enacted into law. 
In the hearings before the Senate Subcommittee on Constitutional Amend-
ments, there seemed to be a general consensus that a constitutional amend-
ment would be necessary for any real solution, however, there was general 
disagreement on the specific method for determing the existence and term-
ination of an inability. Numerous proposals were advanced variously 

ll Former President Eisenhower, address before the ABA National Forum 
on Presidential Inability and Vice-Presidential Vacancy, Washington, 
D.C., May 25, 1964. 

£1 Sherman Adams, Firsthand Report: The Story of the Eisenhower Ad-
ministration, (1961), p. 192. 

3/ The testimony given at these hearings is summarized in Feerick, ~· 
cit., pp. ll0-120. 
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giving the decisive role to the President, Vice President, Cabinet, 
Congress, Supreme Court, or an Inability Commission. No action was 
taken by the Congress. 

Informal Agreements 

After the conclusion of these hearings and in March of 1958, 
President Eisenhower made a public announcement that he had entered 
into a letter agreement with Vice President Nixon providing as follows: 

(1) In the event of inability the President would - if possible -
so inform the Vice President, and the Vic& President would 
serve as Acting President, exercising the powers and duties 
of the office until the inability had ended. 

(2) In the event of an inability which would prevent the Presi-
dent from so communicating with the Vice President, the Vice 
President, after such consultation as seems to him appropri-
ate under the circumstances, would decide upon the devolution 
of the powers and duties of the Office and would serve as 
Acting President until the inability had ended. 

(3) The President, in either event, would determine when the ina-
bility had ended and at that time would resume the full exer-
cise of the powers and duties of the Office. ll 

This agreement was adopted by President John F. Kennedy and Vice Presi-
dent Lyndon B. Johnson and, recently, by President Johnson and Speaker 
John McCormack. 

The major arguments made against this arrangement as a permanent 
solution are as follows: First, it does not have the force of law. Second, 
if the "office" devolves on the Vice President in cases of death, a correct 
legal interpretation of the constitution dictates that it devolve in cases 
of inability as well. Third, the letter agreement depends solely on the 
good will of both the President and the Vice President (or, as now, the 
Speaker). It would not be effective if the President became mentally in-
capacitated, or if the President and Vice President had a poor working 
relationship. Fourth, in the case of the Speaker, it places a tremendous 
burden on him, since under the present succession law he would have to 
resign both as Speaker and as a Member of Congress before he could act as 
President, even if it were for a week. 

1963 Congressional Hearings 

Hearings were held before the Subcommittee on Constitutional 
Amendments of the Senate Judiciary Committee in June, 1963. Representatives 

l/ White House Press Release, March 3, 1958 . 
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of the Administration, the American Bar Association, the Association of 
the Bar of the City of New York and the New York State Bar Association 
testified in favor of a constitutional amendment which would (1) recog-
nize the Tyler precedent in cases of death, resignation and removal, (2) 
provide for devolution of only the powers and duties in case of inability, 
and (3) leave it to Congress to establish by statute a method for deter-
mining the commencement and termination of an inability. This proposed 
amendment was S.J. Res. 35 and the Subcommittee reported it to the full 
Committee after its deliberations. It was on the Judiciary Committee's 
agenda at the.time of President Kennedy's death. 

Death of President Kennedy and the 1964 Congressional Hearings 

The death of President Kennedystimulated much discussion and 
real concern about the problems of presidential inability and succession. 
Inability took on urgent importance because of the realization that, had 
our late President lived, hovering unconscious between life and death for 
a period of time, chaos and confusion might well have resulted since no 
one would have been clearly authorized by law to determine the inability 
of the President. 

The concern over these problems caused Congress to reexamine 
inability once again and to consider the problem of how to fill a vacancy 
in the Vice-Presidency. The Subcommittee on Constitutional Amendments of 
the Senate Judiciary Committee, under the chairmanship of Senator Birch 
Bayh of Indiana, held hearings in January and February of this year, at 
which some of the Nation's leading experts presented their views on these 
problems. 

The need for Congressional action on inability was particularly 
emphasized by many of the witnesses. Much support developed for the type 
of proposal endorsed by the American Bar Association. That proposal calls 
for a constitutional amendment embodying these points: 

1. The amendment should provide that in the event of the inability 
of the President the powers and duties, but not the office, 
shall devolve upon the Vice President or person next in line of 
succession for the duration of the inability of the President 
or until expiration of his term of office. 

2. The amendment should provide that the inability of the Presi-
dent may be established by his declaration in writing. In the 
event that the President does not make known his inability, it 
may be established by action of the Vice President or person 
next in line of succession with the concurrence of a majority 
of the Cabinet with the concurrence of such other body as the 
Congress may by law provide. 
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3. 

4. 

The amendment should provide that the ability of the Presi-
dent to resume the powers and duties of his office shall be 
established by his declaration in writing. In the event that 
the Vice President and a majority of the Cabinet or such other 
body as Congress may by law provide shall not concur in the 
declaration of the President, the continuing inability of the 
President may then be determined by the vote of two-thirds of 
the elected members of each House of the Congress. 

The Constitution should be amended to provide that in the event 
of the death, resignation or removal of the President, the Vice 
President or the person next in line of succession shall succeed 
to the office for the unexpired term. 

Among those expressing support for this proposal were Senator Jacob K. 
Javits, Former Attorney General Herbert Brownell, Professor Paul A. 
Freund of Harvard Law School, Walter E. Craig, President of the American 
Bar Association, Lewis F. Powell, Jr., President-elect of the American 
Bar Association, James C. Kirby, Jr., former chief counsel to the Subcom-
mittee on Constitutional Amendments, Doctor Paul Dudley White,and John D. 
Feerick, New York attorney. Former President Eisenhower and Vice Presi-
dent Nixon were also in agreement with the proposal. Eisenhower felt, 
however, that if there were a disagreement between the President, on the 
one hand, and the Vice President and Cabinet on the other, the issue 
should be referred to a commission consisting of the three senior Cabinet 
officials, the Speaker and minority leader of the House, the President pro 
tempore and minority leader of the Senate, and four medical persons recog-
nized by the American Medical Association (and selected by the Cabinet). 
The findings of this commission could, Eisenhower said, be submitted to 
Congress for approval. Professor Ruth C. Silva, generally regarded as a 
leading scholar on succession, was also in agreement with the proposal, 
except that she thought it unnecessary to make provision for a disagree-
ment situation and she objected to giving Congress any power at all to 
designate the body to function with the Vice President in determining the 
commencement and termination of an inability. 

Senator Roman L. Hruska, testifying in support of his S.J. Res. 84, 
stated that the determination of a President's inability should be left to 
the Executive. He was of the opinion that the Cabinet was the best possible 
body and that it should be specified as the body in a constitutional amend-
ment. Instead of giving Congress carte blanche authority to designate a 
body other than the Cabinet (points 2 and 3 above)1 Senator Hruska would pro-
vide that Congress could designate another body "within the Executive 
Branch." The Senator would keep Congress out of the disagreement area 
entirely. Senators Edward V. Long and Frank E. Moss testified in favor of 
S.J. Res. 139, which, as revised, embodies the four points favored by the 
American Bar Association. 

Professor Clinton Rossiter of Cornell University and Richard 
Neustadt of Columbia University suggestedajointresolution by Congress en-
dorsing the Eisenhower-Nixon, Kennedy-Johnson and Johnson-McCormack type of 
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arrangement. Their view is that a constitutional amendment is unneces-
sary. Sidney Hyman felt that the Vice President should be given the 
power to declare a President disabled in the event of a great emergency 
and suggested that a constitutional amendment might be necessary. Pro-
fessor James MacGregor Burns of Williams College favored a constitutional 
amendment in broad terms which would permit Congress to set up an ina-
bility commission consisting of the Chief Justice, two ranking Cabinet 
members, the Speaker and the President pro tempore. Each member would 
have the power to appoint a doctor to gather facts. Former Attorney 
General Francis Biddle suggested a commission of three Cabinet officials. 
This commission could declare an inability to be temporary or permanent. 
In the latter case, the declaration would have to be sent to Congress for 
approval. Martin Taylor of New York was of the opinion that a constitu-
tional amendment along the lines of S.J. Res. 35 should be adopted. 

PRINCIPAL ISSUE INVOLVED IN THE BAYH PROPOSAL 

The inability provisions of the Bayh Resolution (S.J. Res. 139) 
may be summarized as follows: 

1. If the President declares in writing that he is unable to 
discharge the powers and duties of his office, such powers and duties 
shall be discharged by the Vice President as Acting President. 

2. If the President does not so declare, the Vice President 
may do so with the written concurrence of a majority of the heads of the 
executive departments or of such other body as Congress may by law pro-
vide. Upon transmittal to the Congress of such a declaration by the Vice 
President with the required concurrence, the Vice President shall immedi-
ately become Acting President. 

3. The President may resume the powers and duties of his 
office whenever he declares that no inability exists, unless the Vice 
President, with the written concurrence of a majority of the heads of 
the executive departments or such other body as Congress may by law pro-
vide, transmits within two days to the Congress his written declaration 
that the President is unable to discharge the powers and duties of his 
office. Thereupon Congress shall immediately decide the issue. If the 
Congress upholds the declaration of the Vice President by a two-thirds 
vote of both Houses, he shall continue as Acting President; otherwise the 
President shall resume his powers and duties. !/ 

The Bayh proposal has been favorably reported by the Subcom-
mittee on Constitutional Amendments of the Senate Committee on the Ju-
diciary and is now pending before the full Committee. It embodies the 

11 The full text of S.J. Res. 139 in the form approved by the Senate 
Subcommittee on Constitutional Amendments is set forth in Appendix A, 
page 46 
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principles of a consensus of American Bar Association leaders and ex-
perts worked out in a conference held in Washington last January. !/ 

The Keating Proposal 

Senator Keating, a member of the Senate Subcommittee on Consti-
tutional Amendments, is "somewhat leery" of incorporating a s·pecific 
method in the Constitution and so he joined in reporting the Bayh Resolu-
tion on a single condition: When the proposal reaches the Senate floor, 
he will seek a change to authorize the Congress to determine by statute 
the procedures by which a President would be declared unable to discharge 
his duties and the method by which he would regain the powers and duties 
of his office. However, Senator Keating has agreed that if his amendment 
is defeated, he will support the Bayh proposal as it presently stands. 
If his amendment is adopted, Senator Bayh and other Subcommittee members 
will support the Resolution with the Keating amendment. £/ 

Arguments For a Specific Method 

State legislatures would be more apt to approve a constitutional 
amendment containing a specific method than they would a simple provision 
giving the Congress a "blank check." Y 

The inclusion of a specific procedure would permit prompt action 
and avoid the uncertainty and possible delay involved in leaving the de-
cision entirely up to the Congress. The question has been considered in 
Congress for many years, but the Congress has not acted. The time to agree 
on a method is now, while there is general interest in the subject of ina-
bility. A mere enabling amendment would postpone the decision on a method 
to a time when there might be little interest in the problem. 

Simply to grant Congress a broad po~er t? ad?pt ~n~ re-adopt 
methods, as it sees fit for determining Presidential inability would be 
contrary to the spirit ~f separation of powers .. The Legislative Bra~ch 
should not have broad and exclusive power to decide whether the President 
is able to perform his duties. 

The Constitution is specific in its provisions dealing with re-
moval of the President by impeachment, and it should be specific with re-
spect to his removal during periods of inability. 

ll 

£/ 

~I 

The names of some of the participants in this conference are shown 
above, page 2, note 1. 

See statement by Senator Keating, Congressional Record, May 27, 1964, 
p. 11711. 
Ibid. 
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While the Bayh proposal provides a specific procedure which 
could be promptly invoked in the absence of congressional action, it 
would vest the Congress with the power to require concurrence by a body 
other than the Cabinet if it thinks best. In fact, the Congress could 
designate itself as the body to grant or withhold concurrence. Moreover, 
the Congress would have authority in the nature of a veto power in the 
event a President declares that he is able to resume his duties but the 
Vice President with the concurrence of the Cabinet or such other body as 
may be designated by law declares that he is not able to do so. 

Arguments Against a Specific Method 

A specific method would invite prolonged debate in state legis-
latures over detailed language and would make it difficult to obtain rati-
fication by the required two-thirds of them. 

The Congress can be relied upon to devise a prompt and proper 
solution if given a clear constitutional authorization and mandate from 
the states to do so. 

Such an authorization would not vest excessive power in the 
Congress or be inconsistent with the separation of powers doctrine. The 
Congress has always had the power to remove the President by impeachment. 
There is no basis for assuming that the power to provide a method for 
determining inability would be abused. 

The Constitution generally sets forth basic principles and 
leaves specific methods for the Congress to determine. Rigid procedures 
should not be frozen into the Constitution in a situation of this kind. 

OTHER APPROACHES 

Legislation Without Constitutional Amendment 

Obviously, it is desirable that any permanent solution to the 
inability problem be free from constitutional doubt. Although some 
authorities have expressed the opinion that the problem can be solved 
under the existing provisions of the Constitution by legislation, !/ 
most authorities appear to be in agreement that a constitutional amend-
ment is necessary. Some hold that the power of the Congress under 
Article II, Section 1, Clause 6 is limited to fixing the line of suc-
cession and therefore it can have no other power in this area. £/ Some 

ll Corwin, The President, Offices and Powers, 1787-1957, (1957), 
pp. 54-55. 

ll Inclusio unius, exclusio alterius. See Davis, Inability of the 
President, S. Doc. 308, 65th Congress, 3d Session, (1918), pp. 13-15. 
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argue that the Vice President or the person next in the line of succes. sion now has the constitutional power to declare a President disabled as ancillary to his duty to act in a case of inability. Thus, it is argued, if a statute sought to divert the determination from him, it would conflict with the Constitution. Another argument is that by vir-tue of the Tyler precedent, the word "office" has been interpreted as being the antecedent of the word "Same." Since the "Same" devolves in all cases, a statute providing for devolution of the ''powers and duties" only, in a case of inability, would not be consistent with the Constitu-tion as interpreted. Others take the view that there is such doubt on the point that prudence requires a constitutional amendment. 

Supreme Court Participation 

Objections to proposals to permit initial participation by the Supreme Court or by any of the Justices thereof have been made in a letter from Chief Justice Warren to Senator Keating as follows: 
It has been the belief of all of us that because of the separation of powers in our Government, the nature of the judicial process, the possibility of a controversy of this character coming to the Court, and the danger of disqualification which might result in lack of a quorum, it would be inadvisable for any member of the Court to serve on such a Commission. 

On the other hand, proponents of such proposals point out that the Chief Justice presides during Senate proceedings for removal of the President by impeachment. 

Commission on Presidential Inability 

It is argued that since the question of whether a President is unable to perform his duties is essentially a fact-finding problem, a commission could be created by legislation to make such determinations. The main objection made to this approach is that a method for prompt action is required and that groups of this kind frequently find it difficult to reach prompt agreement. Another argument is that the Congress does not have the power under the Constitution to enact legislation to create such 
a commission. 
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COMMENTS ON VARIOUS PROPOSALS 

S.J. Res. 35- Senators Kefauver and Keating 

This proposal would eliminate the devolution problem by pro-viding that in cases of death, resignation and removal, the office devolves on the Vice President, while in case of inability, the powers and duties devolve on the Vice President until the inability be removed. It has been suggested that to be consistent with the language used in the Twelfth and Twentieth Amendments and to make the status and period of service of the Vice President indisputably clear, it would be prefer-able to provide that in the former cases, the "Vice President shall be-come President for the remainder of the term," and that in the latter, "he shall act as President until the inability be removed or the term expires, whichever may occur sooner." 

Under this proposal, the commencement and termination of any inability is left to such method as Congress may by law provide. This proposed constitutional amendment also states that Congress may declare "what officer shall then be President, or in case of inability, act as President," where there is neither a President nor Vice President and such "officer'' shall become or act as President until a President,shall be elected or, in case of inability, until the earlier removal of the inability. Objections have been made to use of the word "officer" be-cause of the difference of opinion over whether the Speaker and Presi-dent pro tempore are officers. It has been said that the word "person," which is used in the Twentieth Amendment, is preferable. The words "shall be elected" might be construed to permit a special presidential election. If the "officer" becomes President, should he be subject to this possibility, or should he serve for the rest of the term? The pro-posal is silent about Article II, Section 1, Clause 6. 

S.J. Res. 84- Senators Hruska and McClellan 

This proposed constitutional amendment would repeal Article II, Section l, Clause 6 of the Constitution. It clarifies the problem created by the Tyler precedent by providing that in cases of death, resignation or removal, the Vice President shall become President for the remainder of ~he term, while in case of inability he shall act as President until the inability be removed or the term of President shall expire. Congress is given the power to establish a procedure for determining the commence-ment and termination of inability, but such procedure "must be compatible with the maintenance of the three distinct departments of government, the legislative, the executive, and the judicial and the preservation of the checks and balances between the coordinate branches." 
The wording of this proposal has been objected to on the ground that it would leave in doubt the constitutionality of almost any procedure 
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that Congress might establish. It provides that Congress may declare by 
law what "officer" shall act as President in cases of death, resignation, 
removal or inability-of both the President and Vice President" and that 
such officer shall act until the inability be removed or expiration of 
the term. Use of the word "officer" has been opposed for the reason 
given above under S.J. Res. 35. It would also seem advisable that it 
be explicit that this "officer" shall become President in cases of death, 
resignation and removal, since he would act for the rest of the term 
anyway under the proposal. 

S.J. Res. 139* -Senators Bayh, Pell, Randolph, Bible, Moss and Burdick 

As revised, this proposed constitutional amendment would elimi-
nate the devolution problem by providing that in cases of death, resignation, 
or removal, the Vice President would become President. 1/ The President 
could declare his own inability in which event the Vice President would 
discharge his powers and duties. The Vice President, with the written con-
currence of a majority of the heads of the executive departments or such 
other body as Congress may by law provide, would have the power to declare 
the President disabled. The President would resume his powers and duties 
on the second day after his own declaration of ability unless the Vice 
President, with the written concurrence of a majority of the heads of the 
executive departments, transmits within two days to Congress a written 
declaration that the President is not able. In such a case, the Vice 
President would continue to act as President and Congress would have the 
duty of deciding the issue immediately. A two-thirds vote of both houses 
would be required to prevent the President from resuming his powers and 
duties. 

S.J. Res . 140* -Senator Keating 

This proposed constitutional amendment would provide for devo-
lution of the office upon an Executive Vice President in a case of death, 
resignation or removal of the President. In a case of death, resignation 
or removal of the Executive Vice President, or where the office of Presi-
dent devolves upon him, the office of Executive Vice President would de-
volve upon a Legislative Vice President. In a case of inability of the 
President, the Executive Vice President would discharge his powers and 
duties as an Acting President until the inability were removed or for the 
rest of the term, and if both the President and the Executive Vice Presi-
dent were disabled, the Legislative Vice President would act as President 

• 

!/ 

Proposals marked with an asterisk in this section contain ~eatures 
relating to filling a vice-presidential vacancy. These features are 
commented upon in Part II, infra. 

The wording of the revised S.J. Res. 139 was reported in The New York 
Times, May 28, 1964, p. 22. 
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until the inability of the President or Executive Vice President were 
removed or for the rest of the term. This proposal would give Congress 
the power to provide what "person" becomes President or acts as Presi-
dent in cases of death, resignation, removal, or inability of the Presi-
dent, Executive Vice President and the Legislative Vice President. Such 
person takes over for the rest of the term, or until the earlier removal 
of the inability. As in S.J. Res. 35, Congress would be grant~d the 
power to establish by law a method for determining the commencement and 
termination of inability of the President, Executive Vice President, or 
Legislative ·Vice President. This proposal does not specifically repeal 
Article II, Section 1, Clause 6 of the Constitution. 

S.J. Res. 143* -Senator Keating 

This proposal is similar to S.J. Res. 140 in abolishing the 
office of Vice President and creating offices of Executive and Legisla-
tive Vice Presidents. It differs in that it retains the present wording 
of the succession provision and does not give Congress broad inability 
power. 

S.J. Res. 155* -Senator Randolph 

This proposed constitutional amendment contains the usual pro-
VlSlons that in cases of death, resignation or removal, the Vice Presi-
dent becomes President for the remainder of the term. In cases of ina-
bility, the Vice President would discharge the powers and duties until 
the end of the term or the earlier removal of the inability. The amend-
ment provides for a Permanent Commission on Prevention of Lapse of Execu-
tive Power consisting of the members of the House and Senate Judiciary 
Committees. All questions of a President's or Vice President's inability 
(the commencement, duration and termination thereof) would be determined 
by two-thirds of the members present and voting. The Commission would 
operate under such rules as Congress prescribes by concurrent resolution. 
The argument has been made that such a commission would be too large 
and of such a political nature that it is doubtful whether it could func-
tion properly in a case of inability. The Commission would be given the 
power to declare the probable duration of an inability and if it were 
declared to be in excess of six months, a Second Vice President would 
be elected by Congress. 

This proposed constitutional amendment states that Congress may 
provide for cases in which there is no person who is qualified as Presi-
dent, Vice President or Second Vice President, declaring what person shall 
then act. The proposal, also, would permit the President to delegate in 
writing such of his powers and duties to the Vice President as he deems 
appropriate. There is no language that the President could revoke any 
such delegation at will. The proposal contains no explicit provision for 
the repeal of Article II, Section 1, Clause 6. 
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S.J. Res. 157 - Senator Ervin 

This proposed constitutional amendment provides that whenever 
the House of Representatives declares its belief that the President has 
suffered an inability, the Senate shall determine whether such inability 
exists. A vote of two-thirds of the members present would be required 
for a declaration of inability by the Senate. The Chief Justice would 
preside over the Senate. Chief Justice Warren has opposed this in a 
letter to Senator Keating because of the traditional separation of powers 
and the possibility of the case reaching the Supreme Court. The President 
would resume his powers and duties under this proposal by making a written 
declaration of removal of inability to the Senate and House, whereupon the 
Senate would determine the question. A vote by a majority of those pres-
ent would be required to so determine. This proposal would leave Article 
II, Section l, Clause 6 in effect. The President would not be given the 
power to declare his own inability. 

S. 2454 -Senator Monroney 

This proposal calls for the establishment of a Commission on 
Presidential Election and Succession to determine the extent to which 
changes are necessary in the provisions for election of a President and 
Vice President and successor to the powers and duties of President. 

H.J. Res. 28- Representative Curtin 

This resolution proposes an amendment to the Constitution pro-
viding that the Vice President becomes President in cases of death, res-
ignation or removal for the rest of the term. The President would declare 
his own inability and, in such a case, he would determine when the inability 
terminates. This proposal also proposes an inability commission consisting 
of the Chief Justice, the senior associate justice, the Secretaries of 
State and Treasury, the Speaker and minority leaders of the House, and the 
majority and minority leaders of the Senate. Any two members could initiate 
action by a statement in writing. After seeking competent medical advice, 
the concurrence of five members would be necessary for a determination of 
inability. The Commission would determine the end of the inability in the 
same manner. The proposal does not expressly repeal Article II, Section 1, 
Clause 6. 

H.J. Res. 77 - Representative Bennett 

This proposal is identical to S.J. Res. 35. 

H.J. Res. 210- Representative Robison 

This proposal is identical to S.J. Res. 35. 
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H.J. Res. 272- Representative Lindsay 

This proposed Constitutional amendment provides that in the 
event of the President's removal, death or resignation, "the Vice Presi-
dent shall become President for the unexpired portion of the then current 
term.'' If the President declares his inability in writing, the "powers 
and duties" of the Presidency would be discharged by the Vice President 
"as Acting President." The Resolution provides that if the President 
does not declare his own inability, the Vice President, "if satisfied 
that such inability exists," may assume the "powers and duties" as Acting 
President upon the written approval of a majority of the heads of the 
executive departments. The President would resume the discharge of his 
powers and duties on the seventh day after making a public announcement 
that the inability has terminated. However, the Congress would have a 
part in determining such termination where the Vice President (if sup-
ported by a majority of the heads of the executive departments) disagrees 
with the President. If Congress determines by concurrent resolution, 
adopted by two-thirds of the members present in each House, that the ina-
bility has not ended, the Vice President "assumes" the powers and duties 
until he states that the President has recovered, or a majority of each 
House so states by concurrent resolution, or the term ends. The proposal 
does not make clear who acts in the period up to the time Congress 
decides the issue. It is silent as to Article II, Section 1, Clause 6 
and, in providing that Congress may establish a line of succession beyond 
the Vice President, it retains the ambiguous words "officer" and "shall 
be elected." (See comments under S.J. Res. 35.) 

H.J. Res. 580 -Representative Halpern 

This proposal is identical to S.J. Res. 35. 

H.J. Res. 886- Representative Glenn 

This proposal is identical to S.J. Res. 140. 

H.J. Res. 933- Representative Robison 

This Resolution seeks to establish by legislation a ten member 
inability commission whose chairman would be the Vice President or, if 
there be none, the Speaker. This proposal is subject to the frequently 
voiced objection that Congress has no power to legislate on inability. 
Under this proposal, the Chairman would not vote. The Chairman or any 
three members could convene the commission and the vote of five members 
would be necessary to declare the President disabled. The commission, 
in the same manne~ would determine when the inability has ended. This 
resolution would permit the President to declare his own inability and, 
in such case, the cessation thereof. The Commission would have the power 
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to declare that the death of the President shall be presumed as well as 
the power to revoke this declaration. 

H.J. Res. 990 -Representative Monagan 

The inability provisions of this proposal are substantially 
the same as those in H.J . Res. 272, with the exception that the President 
could resume his powers and duties before the seventh day after his dec-
laration of ability provided the Vice President is in agreement. 

H.R. 707 - Representative Multer 

This proposal suggests legislation to deal with inability. As 
such, it is subject to the frequent objection that Congress has no power 
to pass a statute on inability. Under this bill, the House initiates 
action by a resolution adopted by a majority of those present and voting 
(provided there is a quorum). Upon receipt of the resolution, the Chief 
Justice convenes the Senate. A two-thirds vote there is necessary to 
determine the existence of an inability. Another resolution, adopted by 
the same two-thirds vote, is required to direct the Vice President to 
act as President during the inability of the President or for the rest 
of the term, as may be provided by such resolution. The cessation of 
the inability is determined in the same manner except that a majority 
of either House may pass a resolution requiring the Chief Justice to 
convene the Senate. These inability provisions are made applicable to 
anyone acting as President. This proposal has been criticized because 
the President would not perform any function at all (either (a) with 
respect to initiating action or making a determination himself or (b) 
with respect to the termination of an inability). 

H.R. 1164 - Representative Wyman 

This proposal deals with inability by legislation and is there-
fore subject to the criticism that Congress has no power to legislate on 
the subject. The President could declare his own inability. Initiating 
action could be taken by the Vice President or the person next in line. 
A six member commission, composed of the Chief Justice (who has a vote 
only in case of a tie), the majority and minority leaders of the House, 
the majority and minority leaders of the Senate, and the Surgeon General, 
could determine an inability. The provision with respect to the Chief 
Justice would be subject to the objections set forth by Chief Justice 
Warren. The bill is apparently inconsistent as it provides in one part 
that a majority of the members may convene the commission while, in another, 
it states that any two members may do so. In any event, four members con-
stitute a quorum and the concurrence of four is necessary to a decision. 
After determining that inability exists, the Commission would give written 
notice to the Speaker, President Pro Tempore and the Vice President (or 
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person next in line). The Vice President then acts as President, and 
thereupon the matter is reviewed by the Senate if the House requests 
it by majority vote. If the House fails to make such a request, the 
Acting President ceases to act. If a request is made, a two-thirds 
vote of those present (providing there is a quorum) is necessary to 
determine inability and a similar two-thirds vote is required to direct 
the Vice President or person next in line to act as President. A de-
termination by the Senate can be revoked in the manner of the "original 
determination" of the Senate. 

H.R. 9531 - Representative Rhodes 

This proposal is identical to H.R. 1164. 

H.R. 9534 - Representative Derwinski 

This proposal is identical to H.R. 1164. 

H. Con. Res. 245 - Representative Holifield 

This proposal calls for the creation of a joint committee of 
the Congress to be known as the Joint Committee on Presidential Succession 
and the Continuity of Government. This committee would investigate and 
study all the problems of presidential succession. 
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PART II - VICE-PRESIDENTIAL VACANCIES 

THE PROBLEM AND PROPOSED SOLUTIONS 

There has never been any procedure by which a vacancy in the 
Vice-Presidency could be filled. During most of our history the func-
tions of the Vice ·President were largely ceremonial and very little 
attention was given to the fact that the Constitution does not provide 
a method for filling vacancies in the office of Vice ·President. For 
almost 37 of 175 years, the Vice-Presidency has been vacant. l/ Eight 
Vice Presidents succeeded to the Presidency upon the death of the in-
cumbent. lJ Seven Vice Presidents died in office. ~ One Vice Presi-
dent resigned. ~ 

Vice President's Role 

The Vice President's basic constitutional duties are: (1) to 
preside over the Senate, in which capacity he may vote when the Senate 
is equally divided, and (2) to discharge the powers and duties of the 
Presjdent in case of his death, resignation, removal, or inability. 

In this century, the importance of the Vice-Presidency has 
steadily grown. The Vice President has become a regular member of the 
President's Cabinet, a member of the National Security Council, the head 
of some executive agencies such as the National Aeronautics Space Council 
and the Committee on Equal Employment opportunity, a representative of 
the President on diplomatic tours around the world, and a participant in 
various ceremonial and political functions of the President. In short, 
he has become an informed, consulted, and important member of the Govern-
ment. 

Three Succession Laws 

Heretofore, all attempts to insure a strong line of succession 
have been in the form of changes in the line of succession beyond the 

l:.l 

For a recent study of this subject, see Feerick, The Vice-Presi-
dency and the Problems of Presidential Succession and Inability, 
32 Fordham L. Rev., (March, 1964), p. 457. 
They are John Tyler, Millard Fillmore, Andrew Johnson, Chester A. 
Arthur, Theodore Roosevelt, Calvin Coolidge, Harry S. Truman and 
Lyndon B. Johnson. 
They are George Clinton, Elbridge Gerry, William R. King, Henry 
Wilson , Thomas A. Hendricks, Garrett A. Hobart and James S. Sherman. 
John C. Calhoun. 
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Vice-Presidency. The Constitution gives the Congress the power to "pro-
vide for the Case of Removal, Death, Resignation or Inability, both of 
the President and Vice President, declaring what Officer shall then act 
as President .... " The first law on this subject was signed by 
President George Washington on March l, 1792. l/ This law provided that, 
after the Vice President, the line of succession would consist of the 
President pro tempore of the Senate and the Speaker of the House of Rep-
resentatives, respectively. In the event both of these offices were 
vacant provision was made for a special election to fill the offices of 
President and Vice President. 

In the 1880's there arose general dissatisfaction with the 
Act of 1792 due to the fact that at certain periods there existed neither 
a President pro tempore nor Speaker. On at least two occasions when this 
was the case (e.g., Arthur's succession to the Presidency in 1881 and Vice 
President Hendrick's death in 1885), there was also no Vice President, 
and thus, no successor to the President at all. Another objection to the 
Act of 1792 was the belief that neither the President pro tempore of the 
Senate nor Speaker could qualify as "officers" under the succession pro-
vision of the Constitution. With the passage of the Act of January 19, 
1886, the President pro tempore and Speaker were removed from the line of 
succession entirely and replaced by the heads of the executive departments 
in the following order: Secretary of State, Secretary of the Treasury, 
Secretary of War, Attorney General, Postmaster General, Secretary of the 
Navy and Secretary of the Interior. 

Following the death of President Franklin D. Roosevelt, Presi-
dent Truman declared that the Act of 1886 was undemocratic because those 
in the line of succession did not include elective officials. He said 
that the President should not be able to name the person (by Cabinet 
appointment) who would succeed him in the event of his death or inability. ~/ 
He favored the Speaker of the House as first in line after the Vice Presi-
dent, because he is elected by the Representatives of the people of the 
Nation· The succession law was changed. The Act of July 18, 1947 estab-
lished the following line of succession: Speaker, President pro tempore, 
Secretary of State, Secretary of the Treasury, Secretary of Defense, 
Attorney General, Postmaster General, Secretary of the Interior, Secre-
tary of Agriculture, Secretary of Commerce and Secretary of Labor. i/ 

ll 1 Stat. 239 (1792). 

£/ 24 Stat. 1 (1886). 

~I 91 Congressional Record (1945), p. 6272. 

i/ 3 u.s.c. §19 (1958). 
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1964 Senate Hearings 

Need for a Vice President. There was wide agreement at the 
hearings held by the Senate Subcommittee on Constitutional Amendments 
in January and February, 1964, on the need for a Vice President at all 
times. It was said that the Vice President is the one official who is 
best able to succeed to the Presidency since he has the best opportunity 
for first hand knowledge of the operations of the Executive Branch of the 
Government. Neither the Speaker nor Secretary of State, it was pointed 
out, is selected on the basis of his qualifications for the Presidency 
and neither is in a position to gain experience in the role of Vice 
President. Senator Keating and others suggested the election of two 
Vice Presidents every four years. Former Vice President Nixon has ob-
jected to these proposals on the ground that by dividing the "already 
limited functions of the office, we would be downgrading the vice-
presidency at a time when it is imperative that we add to its prestige 
and importance." 1/ Other points made against these proposals are that 
it would be difficult to find capable people to run for the office of 
the second (or Legislative) Vice President and that the existence of 
two Vice Presidents would impinge on the centralized authority of the 
President. 

Methods of Filling a Vacancy -- Nomination by President. Many 
of the witnesses testifying at the Senate hearings felt that the President 
should be given the power to nominate a person for Vice President whenever 
a vacancy occurs due to the death or succession of the elected Vice ·Presi-
dent. This is based on the view that such a person would likely be of 
the same party and views as the President and of compatible temperament, 
thus assuring a smooth working relationship between the two. It was 
argued that the President should have this initiative, since the presi-
dential candidate of each party is usually the one to designate the vice-
presidential candidate. In order to place a check on the President's nom-
ination and to have a kind of popular basis, a number of authorities 
thought that the Congress should be given the chance to confirm or reject 
the person nominated. A few suggested that the Senate alone have this 
function because it could be convened more quickly than both Houses to-
gether and because it has the role of passing on other presidential nomi-
nations. 

Some witnesses were of the view that the President should sub-
mit, not one, but several names to the Congress and that Congress should 
be required to select one for Vice President. This method, it was said, 
would assure that Congress had more than the passive role of ratifying 
the President's nominee and it would also permit a choice. However, some 

l/ Richard M. Nixon,"We Need a Vice President Now," Saturday Evening 
Post, January 18, 1964, p. 6. 
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feel that such a method would not assure, as readily as the method pre-
viously discussed, that the President would obtain the person with whom 
he could best work. And, it might have the effect of encouraging political 
dissension at a time when it is least desirable. 

Selection by Congress. Some witnesses suggested that the Con-
gress alone should fill a vacancy in the Vice-Presidency, since it is 
able to exercise a considered judgment and since it consists of the elec-
ted representatives of the people. Some objected to giving Congress such 
a role on the ground that if the President were from the minority party, 
Congress could select a Vice President from the other party. Others 
stated that such a method might not give the President a person with whom 
he could work effectively. In answer, it was suggested that the Presi-
dent could be given a veto over any person selected by Congress. But, it 
was pointed out that a President might be politically embarrassed or con-
sidered reckless by the people if he rejected a person selected by Con-
gress. 

Election by Electoral College. Former Vice President Nixon gave 
the following reasons before the Subcommittee on Constitutional Amendments 
for proposing that the Electoral College fill the vacancy: 

I think its merits are, first that the electoral 
college as distinguished from the Congress will always 
be made upon of a membership, a majority of which is 
of the President's own party. 

The Congress 20 percent of the time during the 
history of our country has been under the control of 
a party other than that of the President of the United 
States. It seems to me then that the electoral college 
has that advantage over the Congress as the elective 
body which will select or approve the selection of the 
new President. 

A second point that I should make, however, in 
this respect is that I feel that it is more important 
that the new Vice President come from the elective 
rather than the appointive process. 

Senator Birch Bayh of Indiana, Chairman of the Subcommittee on 
Constitutional Amendments, summarized the main objections to the Electoral 
College in the following passage from his statement at the outset of the 
hearings: 

The Electoral College is not chosen, as is Con-
gress, to exercise any considered judgment or reason-
ing. Its members are chosen merely to carry out the 
will of the voters in their respective states .. 
The Electoral College is not equipped, nor should it 
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be equipped, to conduct hearings on the quali-
fications of the nominee submitted by the Presi-
dent. It would be a cumbersome body to try to 
assemble quickly and to get to act quickly in 
emergencies. Much of the general public has no 
earthly idea who their state's electors are and 
would be understandably hesitant to allow any 
such unknown quantity to make an important de-
cision like confirmation of a Vice President of 
the United States. 

The Bayh Proposal 

The Resolution (S.J. Res. 139) approved by the Senate Subcom-
mittee on Constitutional Amendments provides that 

Whenever there is a vacancy in the office of 
Vice President, the President shall nominate a 
Vice President who shall take office upon confirma-
tion by a majority vote of both Houses of Congress. 

Presumably, the Congress would act on the nomination in joint 
session and a majority of the total membership would be required for 
confirmation. The American Bar consensus refers to "a majority of the 
elected members of Congress meeting in joint session." 

Arguments For the Proposal. Selection of the nominee by the 
President would follow the traditional general practice of nominating 
conventions. 

Confirmation by representatives of the people -- a majority 
of the Congress -- would tend to create public confidence in the selec-
tion. In view of the importance of the office -- particularly because 
of the possibility of succession to the Presidency -- both Houses of 
the Congress should participate in the confirmation. 

The nomination of several candidates would confuse the situa-
tion and tend to hamper the President in obtaining the person with whom 
he can work most effectively. For the same reason, the proposals for 
selection by the Congress alone, or subject to presidential veto, would 
not be advisable. 

Vice Presidents should not be selected by members of the Elec-
toral College, as suggested by some, because the members are not widely 
known and have not gained the confidence of the public on a national basis. 
The Electoral College is not a continuing body. 

The existing succession law is unsatisfactory for a number of 
reasons. For example, the Speaker of the House (who is next in line after 
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the Vice President) is sometimes the leader of the opposite political 
party. Moreover, the office of Speaker may be vacant for a substantial 
period between final adjournment of one Congress and commencement of 
the next. 

Arguments Against the Proposal. The President should not be 
required to submit his appointee for Vice President for congressional con-
firmation. Party control of the Congress has changed from time to time 
during a presidential term and so congressional power to reject a nominee 
might well result in the selection of a person for Vice President primarily 
on the basis of his acceptability to the Congress rather than his capacity 
to work effectively with the President. 

If confirmation is advisable, action by the Senate, as in the 
case of cabinet officers, should be sufficient. The traditional preroga-
tive of the President to select his top associates with Senate approval 
should not be impaired. 

The Electoral College is the proper body to fill vacancies in 
the Vice-Presidency. It is a popularly elected body which reflects the 
will of the people at the time of the most recent presidential election. 
While the electors may not be widely known under the present system, 
this important new function would upgrade the Electoral College and en-
courage the selection of electors qualified to perform this important 
responsibility. 

A majority of the members of the Electoral College would usually 
be members of the same political party as the President and would very 
probably seek his advice and follow his wishes. 

Vacancies in the office of Vice President have not created any 
serious problems. The office was vacant for nearly four years following 
Mr. Truman's succession to the Presidency and will have been vacant for 
more than a year when the current presidential term ends next January. 

The next in line for the Presidency, after the Vice President, 
should be an elective officer. The Speaker of the House (next in line 
after the Vice President under existing law) is elected by the Repre-
sentatives of the people every two years and is the logical successor 
when the office of Vice President is vacant. 
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COMMENTS ON VARIOUS PROPOSALS 

S.J. Res. 138- Senator Javits 

Whenever the office of Vice President becomes vacant (not later 
than thirty days before the end of the term) the Acting President would 
convene the Senate and House in joint session to elect a person to act 
as Vice President. He would be chosen by a majority of those present and 
voting from either the heads of executive departments or Members of Con-
gress. An objection to this is that there may be a person outside of 
these groups who is preferred and who would make a better Vice President. 
Senator Javits stated at the hearings in January, 1964, that this pro-
posal would be amended to give the President an absolute v.eto over any 
person selected by Congress. 

S.J. Res. 139 - Senator Bayh 

As revised, this proposed constitutional amendment provides 
that whenever there is a vacancy in the Vice-Presidency, the President 
shall nominate a person for Vice President who shall take office upon 
confirmation by a majority vote of both Houses of Congress. The pro-
posal is not clear on whether or not both Houses meet separately or in 
joint session. Presumably the majority vote would be of those present 
and voting (provided there was a quorum). This Resolution was recom-
mended by a Subcommittee of the Senate Committee on the Judiciary on 
May 27, 1964. 

S.J. Res. 140 -Senator Keating 

This proposal would abolish the office of Vice President and 
create offices of Executive Vice President and Legislative Vice Presi-
dent. An Executive Vice President, who would be first in the line of 
succession, and a Legislative Vice President, who would be second in the 
line, would be elected every four years. The Legislative Vice President 
would have the duty of presiding over the Senate and, in case of a vacancy 
in the office of Executive Vice President, he would become Executive Vice 
President. Former Vice President Richard M. Nixon voiced an objection to 
this type of proposal, saying that by dividing "the already limited func-
tions of the office, we would be downgrading the Vice-Presidency at a 
time when it is imperative that we add to its prestige and importance." 
It has also been said that neither Vice President might be as adequately 
prepared to assume the powers and duties of the Presidency as one Vice 
President because the present functions would be divided betweeq two 
persons. 
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S.J. Res. 143- Senator Keating 

This proposal is identical to S.J. Res. 140, except that it 
provides for the devolution of "the Same" in case of vacancy in the 
office of Executive Vice President. 

S.J. Res. 147- Senator Ervin 

This proposal would amend the Constitution to provide that 
within ten days after a vacancy in the Vice-Presidency or vacancies in 
both the Presidency and Vice-Presidency, the person acting as Presi-
dent shall convene the Senate and House in joint session to elect a 
successor to the vacant office(s). A majority vote of those present 
and voting (provided a quorum of each House is present) would be re-
quired to fill the vacancy or double vacancy. The wording of the pro-
posal makes it apparent that the majority vote would be a majority of 
the combined Members of both Houses present and voting. It has been 
argued that the vote should be by a majority of each House. Otherwise, 
the voice of the Senate would have much less weight than that of the 
House. 

S.J. Res. 148 -Senator Church 

This proposed constitutional amendment provides that whenever 
a vacancy occurs in the office of Vice President, the President or Act-
ing President, by and with the advice and consent of the Senate, shall 
nominate between two and five persons and the House shall immediately, 
by ballot, choose one to be Vice President. A quorum for this purpose 
would be two-thirds of the House and a majority vote of the entire House 
would be necessary for a choice. It may be argued that since the Presi-
dent's nominees must be approved by the Senate before being voted upon 
by the House, Senate hearings would be necessary. This, of course, might 
result in delay and, perhaps, excessive partisan activity. It can be 
said that the nomination of two or more persons, coupled with the large 
vote requirement for a selection, could result in a stalemate in the 
House. No provision is made for the filling of a vacancy caused by the 
death of a President-elect or Vice President-elect before inauguration 
day. 

S.J. Res. 149- Senator Young 

This proposed constitutional amendment provides that whenever 
a vacancy occurs in the Vice-Presidency, the President or Acting Presi-
dent shall nominate a person for Vice President within sixty days if 120 
days remain before the end of the term. The Senate must vote on such 
nomination within thirty days after receiving it. If the Senate does not 
consent by a majority of those present and voting, another nomination must 
be made within thirty days, (provided at least ninety days remain before 
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the end of the term). This role for the Senate has been questioned 
because it ii argued that the Senate is not, alone, truly representa-
tive of the people. The requirement that the President and the Senate 
act within a certain period of time would introduce a new concept into 
the Conetitution. It has been said that there could be situations 
where the President or Senate might fail to act within the period re-
quired and that any action thereafter might be invalid. 

S.J. Res. 155- Senator Randolph 

This proposed constitutional amendment permits Congress to 
elect a Second Vice President from not fewer than three qualified per-
sons recommended by the national committee of the President's party when-
ever (1) the Vice President becomes President more than six months be-
fore the end of the term, (2) the President is in a condition of inability 
the probable duration of which is declared by a Commission to exceed six 
months [and the Vice President is acting as President ] , (3) the Vice 
President is in such a condition or (4) there is no Vice President. The 
procedure outlined in this proposal seems cumbersome and the necessity 
of providing for a Second Vice President when there exist both a Presi-
dent and Vice President, one of whom is under an inability, has been 
questioned since in either case there would be a President or Acting 
President, and since it probably would be impossible to determine defini-
tively the probable length of an inability. The proposal is not explicit 
that the national committee be required to recommend candidates for 
Second Vice President. Since the Committee is generally unregulated by 
either federal or state law, the objection can be made that it should 
not have a dominant role in the selection of a new Vice President. The 
proposal contains no provision as to how the Houses of Congress are to 
vote - jointly or separately - or as to what vot~ is required to elect 
a Second Vice President. Further, the proposal fs not clear as to what 
the status of the Second Vice President would be if the disabled Presi-
dent or Vice President recovered. It would have no application to a 
situation where either a President-elect or Vice President-elect died 
before inauguration. 

H.J. Res. 818 -Representative Ayres 

This proposed constitutional amendment provides that whenever 
a vacancy in the Vice-Presidency occurs, the President shall "as ex-
peditiously as possible" submit to the Senate a list of the names of not 
less than three nor more than five individuals. The Senate shall choose 
a Vice President by a majority of the whole, a quorum consisting of two-
thirds of the entire Senate . The submission of a list of between three 
and five persons will not necessarily give the President the person with 
whom he can work best. 
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H.J. Res. 858 - Representative Gary 

This proposed amendment provides that in a case of vacancy in 
the Vice-Presidency, the Senate and House shall, meeting jointly, fill 
the vacancy by a majority vote . Provision is made for the President to 
convene Congress if it is not in session at the time of the vacancy. 
It is not clear whether the House would vote as usual, or by states on 
a unit basis. 

H.J. Res. 868 - Representative Auchincloss 

This proposal is similar to S.J. Res. 140, with the exception 
that the two Vice Presidents have the titles "First" and "Second." The 
comments made under S.J. Res. 140 are applicable here. 

H.J. Res. 884 -Representative Fulton 

This proposed constitutional amendment is similar to S.J. Res. 155, 
with the exception that it provides neither for a Vice-Presidential inability 
nor for a vacancy in the Vice-Presidency due to death, resignation or removal 
of the Vice President. Like S.J. Res. 155, this proposal would not apply if 
either the President-elect or Vice President-elect died before inauguration. 

H.J. Res. 886 - Representative Glenn 

The relevant provisions in this proposal are the same as those in 
S.J. Res. 140. 

H. J. Res. 893 -Representative Gonzalez 

This proposal requires the Acting President to nominate a person 
for Vice President and to convene a joint session of Congress to act on the 
nomination, at which session a quorum of each House has to be in attendance . 
A majority of the Members of both Houses who are present and voting would 
be necessary to confirm the nomination. 

H.J. Res. 922- Representative Cahill 

This proposal is similar to H.J. Res . 893. 

H.J. Res. 944 -Representative Lindsay 

This proposed amendment requires the Acting President to convene 
a joint session of the Congress to select a person to act as Vice President. 
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The selection must come from the heads of the executive departments, the 
members of Congress, or the Governors of the States. A majority of those 
present and voting (a quorum of each House being required) is necessary 
for a selection. The Acting President is given a vet o over any select1on. 
However, it has been said that a President would be hard pressed to re-
ject a person selected by the Congress even if he disapproved of the 
nominee. 

H.R. 9305 - Representative Ayres 

This bill provides that the President must submit a list of 
names of not less than three nor more than five to the House, from which 
a Vice President would be chosen. The House votes by States. A quorum 
consists of a member or members of two-thirds of the States and a majority 
of the States would be necessary for a choice. This bill appears to be in 
conflict with the requirement of Article II, Section 1 of the Constitution 
that the Vice President "shall be elected" in a certain manner. It is 
argued that a change in this by legislation would be unconstitutional. The 
bill provides in subsection (4) that the powers and duties of the President 
"shall not" devolve on the new Vice President. Would this defeat the pur-
pose for filling a vacancy, namely, to have available an adequately pre-
pared successor to take over the duties of the President? 
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PRESIDENTIAL INABILITY PROPOSALS 

PROPOSAL 

S .J. Res. 35 

Sens. Kefauver 
& Keating 

S .J . Res. 64 

Sens. Hruska 
& llcClellan 

S.J . Res . 139 

Sen. Bayh & 
others 

(as revised) 

S.J . Res.l40 

Sen. Keating 

S. J. Res. 143 

Sen . Keating 

S .J. Res . 155 

Sen. Randolph 

FORII OF 
PROPOSAL 

Constitutional 
Amendment 

Constitutional 
Amendment 

(Repeals Art. 
II,§l, Par. 6) 

Constitutional 
Amendment 

Constitutional 
Amendment 

(Abolishes office 
of V.P. & creates 
offices of Exec. 
V. P. and Legis!. 
V .P.) 

Constitutional 
Amendment 

(Abolishes office 
of V. P. & creates 
offices of Exec. 
V.P. and Legis!. 
V.P.) 

Con sti tu ti onal 
Amendment 

CX>NTINGENCY 

P "re1110val 
E death or resig-
R nation" 
II 

T "inability 
E to discharge the 
II powers and duties 
P of the said office" 

P "dies, resigns, or 
E is removed " 
R 
II 

T "unable to 
E discharge the 
I powers and duties 
P of his office 

p "removal 
E death or resigna-
R tion" 
M 

T "unable to dis-
E charge the powers 
M & duties of his 
p office" 

P "removal 
E death or resigna-
R tion" 
M 

T "inability ... 
E to discharge the 
M powers & duties 
P of his office" 

"removal ... 
death, resignation, 
or inability to dis-
charge the powers and 
duties of the office 
of President" 

P "removal 
E death or resigna-
R tion" 
M 
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ORDER OF 
SUCCESSION 

V.P., then as 
Congress may 
by law provide 

V. P., then as 
Congress may 
by law provide 

V.P., then as 
Congress shall 
by law provide 

V. P. , then as 
Congress shall 
by law provide 

V.P . 

V.P . 

Exec. V.P., 
Legis!. V.P., 
then as Cong. may 
by law provide 

Same as above 

Exec. V . P., 
Legis!. V.P., 
then as Cong. may 
by law provide 

V. P., sometimes 
Second V. P., elec-
ted by Cong. from 
nominees of national 
committee of Pres's 
party, then as Cong. 
may by law provide 

WHAT 
DEVOLVES 

office 

powers & 
duties 

office 

powers & 
duties 

office 

powers & 
duties 

office 

powers & 
duties 

"same" 

office 

TERM OF 
SUCCESSION 

unti 1 inability 
removed 

remainder of the term 
to which the President 
was elected 

until disability re-
moved or term of Presi-
dent ex pi res 

unti 1 inability 
removed 

until disability removed 
or a Pres . elected 

until end of term for 
which Pres. elected 

WHO INITIATES 
ACTION 

as Congress shall by 
law provide 

Congress may establish 
a procedure compatible 
with maintenance of 
three distinct depart-
ments & preservation of 
checks & balances 

Pres., or V.P. & major-
ity of heads of exec. 
depts., or such other 
body as Cong. may by 
law provide 

Congress may prescribe 
by law the method 

WHO DETERMINES 
INABILITY 

as Congress shall by 
law provide 

Congress may establish 
a procedure compatible 
with maintenance of 
three distinct depart-
ments & preservation of 
checks & balances 

Pres., or V.P. & major-
ity of heads of exec. 
depts., or such other 
body as Congress may by 
law provide 

Congress may prescribe 
by law the method 
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HOW INABILITY 
TERMINATED 

as Congress shall by 
law provide 

Congress may establish 
a procedure compatible 
with maintenance of 
three distinct depart-
ments & preservation of 
checks & balances 

President; but if V.P . 
& majority of heads of 
exec. depts., or such 
other body as Cong . may 
by law provide, trans-
mits to Cong . declaration 
that Pres. is unable , 
Cong . may determine by 
2/3 vote of both Houses 
that Pres . is unable & 
V.P. continues to dis-
charge powers & duties. 
otherwise Pres . resumes 
powers and duties 

Congress may prescribe 
by law the method 



PROPOSAL 

S.J. Res. 157 

Sen. Ervin 

s. 2454 

Sen. Monroney 

H .J. Res . 28 

Rep. Curtin 

H.J. Res. 77 

Rep . Bennett 

H.J. Res . 210 

Rep. Robison 

H.J. Res. 272 

Rep. Lindsay 

FORM OF 
PROPOSAL 

Constitutional 
Amendment 

Legislation to es-
tablish a Commission 
on Presidential Elec-
tion & Succession & 
for other purposes 

Constitutional 
Amendment 

Constitutional 
Amendment 

Constitutional 
Amendment 

Constitutional 
Amendment 

CONI'INGENCY 

T "inability 
E to discharge the 
M powers & duties 
P of his office" 

P "removal 
E death or resigna-
R tion" 
M 

T "unable to discharge 
E the powers and duties 
M of his office" 
p 

P "removal 
E death or resigna-
R tion" 
M 

T "inability 
E to discharge the 
M powers and duties 
P of the said office" 

P "removal 
E death or resigna-
R tion" 
M 

T "inability 
E to discharge the 
·M powers and duties 
P of the said office 

P "removal 
E death or resigna-
R tion" 
M 
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ORDER OF 
SUCCESSION 

Same as above 

V. P. 

individual next 
in line of suc-
cession 

V. P. , then as 
Cong. may by law 
provide 

Same as above 

V.P . , then as 
Cong. may by law 
provide 

Same as above 

V.P. 

WHAT 
DEVOLVES 

powers & 
duties 

office 

powers & 
duties 

office 

powers & 
duties 

office 

powers & 
duties 

office 

TERM OF 
SUCCESSION 

until end of term 
for which Pres . elec-
ted or until earlier 
removal of inability 
or disability 

for unexpired portion 
of the then current 
term 

until inability re-
moved 

until inability re-
moved 

for the unexpired 
portion of the then 
current term 

WHO IN-ITIATES 
ACTION 

Commission on Prevention 
of Lapse of Executive 
Power consisting of 
Senate & House Judiciary 
Committees 

House of Rep. by proceed-
ings as in impeachment 
declares its belief that 
the Pres. has suf f ered 
an inability 

President or any 2 mem-
bers of Commission con-
sisting of Ch. Just . (no 
vote except in case of 
tie), Sr. Assoc . Just., 
Sec ./St ., Sec ./ Treas., 
Speaker, Min. ldr. of H. , 
Maj. & Min. ldrs of Sen. 

as Congress shall by 
l aw provide 

as Congress shall by 
law provide 

WHO DETERMINES 
INABILITY 

Commission on Prevention 
of Lapse of Executive 
Power under such rules 
as Cong. shall prescribe 

Senate (presided over by 
Ch. Just . ) may determine 
by 2/3 of Members present 
that inability exists 

President or Commission 
by concurrence of 5 after 
seeking medical advice 

as Congress shall by 
law provide 

as Congress shall by 
law provide 
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HOW INABILITY 
TERMINATED 

Commission on Prevention 
of Lapse of Executive 
Power under such rules 
as Cong. shall prescribe 

Pres. declares that in-
ability has ended ; Sen. 
( presided over by Ch. Just . ) 
determi nes by majority of 
Members present that in-
ability is removed 

President if he made 
determination of ina-
bility; otherwise, 
Commission by concur-
rence of 5, upon motion 
of any 2 members 

as Congress shall by 
law provide 

as Congress shall by 
law provide 



PROPOSAL 

H.J . Res. 580 

Rep. Halpern 

H.J. Res . 886 

Rep. Glenn 

H.J . Res. 933 

Rep . Robison 

H.J . Res . 990 

Rep . Monagan 

FORM ·oF 
PROPOSAL 

Constitutional 
Amendment 

Constitutional 
Amendment 

(Abolishes office 
of V. P. & creates 
offices of Exec . 
V.P. & Legis!. 
v. p.) 

Legislation 
establishing a 
permanent com-
mission on presi-
dential disability 
composed of V.P., 
Speaker, Pres. pro 
tem., Sec . /St . , Sec. / 
Treas., Sec. / Def., 
Maj. & Min. ldrs of 
Sen. & H.; V.P. to be 
chairman, or if none, 
Speaker (no vote) 

Constitutional 
Amendment 

CX>NTINGENCY 

T "unable to discharge 
E the powers and duties 
M of his office" 
p 

p "removal 
E death or resigna-
R tion" 
M 

T "inability 
E to discharge the 
M powers and duties of 
p the said office" 

p "removal 
E death or resigna-
R tion" 
M 

T "inability 
E to discharge the 
M powers and duties of 
p his office" 

p "removal 
E death or resigna-
R tion 
M 
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V.P. 

ORDER OF 
SUCCESSION 

V.P., then as 
Cong. may by 
law provide 

Same as above 

Exec. V.P . , 
Legis!. V.P., 
then as Cong. 
may by law pro-
vide 
Same as above 

V.P., then as 
Cong. may by 
law provide 

V.P . , Sec./St., 
Sec. / Treas., Sec. / 
Def., Att . Gen . , 
Post. Gen . , Sec./ 
Int. Sec ./Agr . , 
Sec/ Comm., Sec./ 
Labor, Sec. / HEW & 
such other heads of 
exec. depts . as may 
be est . in order of 
est 

WHAT 
DEVOLVES 

powers & 
duties 

office 

powers & 
duties 

office 

powers & 
duties 

powers & 
duties 

office 

TERM OF 
SUCCESSION 

until inability re-
moved 

until inability re-
moved 

as provided in clause 
5 of 'il of Art. II of 
the Const. or Section 
19 of title 3 of U.S. 
Code 

for the unexpired por-
tion of the then cur-
rent term 

WHO INITIATES 
ACTION 

Pres., or V.P. & major-
ity of heads of exec. 
depts. in office 

as Cong. shall by 
law provide 

Congress may pre-
scribe by law the 
method 

President, or Chair-
man of Comm., or any 
3 members 

WHO DETERMINES 
INABILITY 

Pres., or V.P . & major-
ity of heads of exec. 
depts. in office 

as Cong. shall by 
law provide 

Congress may pre-
scribe by law the 
method 

Pres., or Comm. by 
vote of 5 members 
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HOI\' INABILITY 
TERMINATED 

Pres., but if V. P. & 
majority of heads of 
Exec. depts . in office 
transmit to Cong. dec-
laration that inability 
has not terminated, 
Cong . may determin e by 
2/3 of Members present 
in each House that in-
ability has not termin-
ated & V.P. discharges 
powers & duties until 
Acting Pres. declares 
inability ended, or 
Cong. by majority of 
Members present in each 
House determines that 
inability has ended , or 
President's term ends. 

as Congress shall by 
law pro vi de 

Congress may pre-
scribe by law the 
method 

President if he 
determined inability; 
otherwise Comm. by 
vote of 5 members 



PROPOSAL 
FORM OF 
PROPOSAL 

H.R . 707 Legislation 

Rep. Multer 

H.R. 1164• Legislation 

Rep. Wyman 

• Identical bills 
have been introduced 
by Rep. Rhodes of 
Arizona (H.R. 9531) 
and Rep. Derwinski 
(H.R. 9534). 

H. Con. Res. 245 

Rep . Holifield 

Create Joint Com . of 
Congress to study all 
problems of presidential 
succession. 

a>NTINGENCY 

T "unable to discharge 
E the powers and duties 
M of his office" 
p 

"unable to discharge 
the powers and duties 
of the office of Presi-
dent" 

" has an inability to 
discharge the powers 
and duties of his office" 
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ORDER OF 
SUCCESSION 

Same as above 

V.P. then as Cong . 
may by law provide 

V. P. , then as Cong . 
may by law provide 

WHAT 
DEVOLVES 

powers & 
duties 

powers & 
duties 

powers & 
duties 

TERM OF 
SUCCESSION 

during the period of 
inability .. . or 
until the end of the 
then current Presi-
dential term • 

during the period of the 
inability or until the 
end of the then current 
Presidential term 

WHO INITIATES 
ACTION 

Pres . , or V.P. & major-
ity of heads of exec. 
depts. in office 

House of Rep. by maj. 
of Members present (a 
quorum being required) 
requests Sen. to deter-
mine whether Pres. is 
unable to discharge 
the powers and duties 
of his office. A copy 
to be forwarded to Ch. 
Just. 

President, or V.P. or 
person next in line of 
succession or any 2 
members of comm . by 
notification to Presi-
dential Inability Com-
mission composed of Ch. 
Just., (chairman- no 
vote except in case of 
tie), Maj . & Min. ldrs . 
of H. & Sen., Surg. Gen. 
of U.S. 

WHO DETERMINES 
INABILITY 

Pres., or V.P. & major-
ity of heads of exec. 
depts. in office 

Ch. Just . convenes 
Sen . in special sess.; 
V. P. not to participate. 
If Sen . determines by 
2/ 3 of Members present 
(quorum being required) 
that Pres. is unable, 
Sen. shall by resolution 
of 2/ 3 of Members pres-
ent direct V. P. to act 
as President 

Commission convenes on 
own motion whenever maj . 
of members believe the 
Pres. has an inability or 
Chairman convenes Commis-
sionon notification of V.P . 
or person next in line or 
any 2 members . By vote of 
4 members, Comm. may deter-
mine inability. Notice & 
opportunity to be heard 
shall be given to the Pres . 
V. P. or person next in line 
discharges powers & duties 
pending final determination . 
Upon receipt of notice of 
determination by the Speaker, 
the H. of Rep. may request 
Sen. to determine if Pres. 
has an inability by resolu-
tion of maj . of members pres-
ent . Sen. presided over by 
Ch. Just . (V . P. not to par-
ticipate) may declare ina-
bility by 2/ 3 of members 
present & by resolution of 
2/ 3 of members present di-
rect V. P. or person next in 
line to act as President 
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HOW INABILITY 
TERMINATED 

Pres., but if V.P. & 
maj. of heads of exec . 
depts . transmit to Cong . 
decl. that inability 
not terminated, Cong . may 
determine by 2/ 3 of Mem-
bers present in each 
House that inability has 
not terminated & V. P. 
discharges powers & duties 
until Acting Pres. de-
clares that inability has 
ended, or Cong . determines 
by maj . of Members present 
in each House that in-
ability has terminated , or 
President's term ends 

Maj. of Members present 
of H. or Sen . may request 
Ch . Just. to convene 
special sess. of Sen. De-
termination of inability 
may be revoked "in same 
manner as in the case of 
the original determination." 
If determination revoked, 
Sen . shall by 2/3 of Mem-
bers present declare Pres . 
restored to assumption of 
his powers and duties 

Determination revoked "as 
in the case and manner of 
the original determination" 



PRO PO SAL .!/ 

S. J. Res. 138 

3en. Javits 

S .. J. Res. 139 

Sen. Bayh 

S . J. Res. 140 

Sen. Keating 

S.J. Res. 143 

Sen. Keating 

S. J. Res. 147 

Sen. Ervin 

VICE-PRESIDENTIAL VACANCY PROPOSALS 

HOW ACTION IS INITIATED 

Person discharging powers & 
duties of President convenes 
both Houses of Congress in 
joint session to elect a per-
son to act as Vice President 

Whenever there is a vacancy 
in the Vice-Presidency, the 
Pres. shall nominate a per-
son for V. P. 

Two V.P.'s elected every 4 
years - Exec. V.P. & Legisl . 
V.P. 

Same as S.J. Res. 140 

Person discharging powers & 
duties of President convenes 
both Houses of Congress in 
joint session to elect a 
successor to the office of 
V.P., or in case of vacan-
cies in offices of both 
Pres. & V.P., to elect suc-
cessors to both offices 

HOW VACANCY IS FILLED 

Such person shall be 
chosen from among the 
heads of the exec. depts. 
or Members of Congress 
by a majority vote of 
those Members present & 
voting. (A quorum of 
each House is required) 
Each Member to have one 
vote. Sen. Javits stated 
at the hearings that he 
would give the Pres. an 
absolute veto. 

Person thus nominated 
becomes V.P . upon confirm-
ation by a majority vote 
of both Houses of Congress 

In case of vacancy in 
Exec. Vice-Presidency, 
Legisl. V.P. becomes Exec. 
\'.P. 

(Powers and duties --
not office -- would de-
volve) 

The successor(s) shall 
be chosen by a majority 
vote of the Members of 
both Houses present & 
voting. (A quorum of each 
House is required). 

l/ Except where indicated, each of the proposals listed is in the form of 
an amendment to the Constitution. 
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PROPOSAL 

S.J. Res. 148 

Sen. Church 

S. J. Res. 149 

Sen . Young 

S.J. Res. 155 

Sen. Randolph 

H.J. Res. 818 

Rep. Ayres 

H.J. Res. 858 

Rep. Gary 

HOW ACTION IS INITIATED 

Pres. by & with the consent 
of Sen. shall nominate not 
more than 5 nor fewer than 
2 persons qualified for the 
office 

Person discharging powers & 
duties shall nominate (within 
60 days or, if first nomina-
tion not consented to, within 
30 days after the vote) 

In certain circumstances, 
the national committee of 
the President's political 
party shall recommend not 
fewer than 3 persons who 
are qualified to serve as 
President 

As expeditiously as possi-
ble, the Pres. shall submit 
to the Sen. a list of names 
of not more than 5 nor fewer 
than 3 individuals qualified 
for the office of Pres. The 
Pres. shall convene the Sen., 
if it is not in sess., when 
he is prepared to submit a 
list 

Pres. shall issue a proc-
lamation convening Congress 
if it is not in session at 
the time vacancy occurs 
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HOW VACANCY IS FILLED 

House of Rep. shall immed., 
by ballot, choose one of 
these persons to be V.P. 
A quorum of 2/3 of the 
total no. of Reps. is re-
quired & a majority of 
the whole shall be neces-
sary to a choice 

By & with the consent of 
the Sen., Pres. shall 
appoint a person to be 
V.P. Of Cong. not in 
sess., Pres. shall convene 
Sen. to consider nomination) 
Sen. shall vote within 30 
days after receipt of nomi-
nation 

From among those recom-
mended, Cong. shall elect 
a Second V.P. who shall be-
eome V.P. in case of vacancy 
in the V.P. and shall act as 
V.P. in case the V.P. is 
disabled or acting as Pres. 

From such list, the Sen. 
shall choose a V.P. A 
quorum is 2/3 of the whole 
number of Senators. A 
majority of the whole no. 
shall be necessary for a 
choice 

Sen. & House of Reps. shall, 
meeting jointly and by ma-
jority vote, fill the vacancy 
from among those persons 
constitutionally eligible 
for the office of Pres. 



PROPOSAL 

H.J. Res. 868 

Rep. Auchincloss 

H.J. Res. 884 

Rep. Fulton 

H.J. Res. 886 

Rep. Glenn 

H.J. Res. 893 

Rep. Gonzalez 

H.J. Res. 922 

Rep. Cahi 11 

H.J. Res. 944 

Rep. Lindsay 

HOW ACTION IS INITIATED 

Second V.P. elected at same 
time and in same manner as 
First V.P. 

When V.P. is to act as Pres. 
for period in excess of 6 
mos. (as determined by Com-
mission on Prevention of 
Lapse of Executive Power 
consisting of House & Sen. 
Judiciary Committees), 
national committee of Presi-
dent's political party shall 
recommend not less than 3 
persons qualified under Const. 

Same as S.J. Res. 140 

Persons discharging powers & 
duties of Pres. shall nomi-
nate (If Cong. not in sess. 
shall convene both Houses 
in joint sess.) 

Similar to H.J. Res. 893 

Person discharging powers & 
duties of Pres. convenes H. 
& Sen. in joint sess. Such 
person shall have right to 
veto any selection made by 
Sen. & H. acting in such 
joint sess. If selection is 
vetoed person discharging 
powers & duties of Pres. 
again convenes both Houses 
in joint sess. to make another 
selection 
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HOW VACANCY IS FILLED 

In case of vacancy in 
First Vice-Presidency, 
Second V.P. acts as First 
V.P. 

Second V.P. shall be elec-
ted by Congress from those 
recommended. Shall per-
form all powers & duties 
of V.P. for period V.P. 
acts as Pres. 

Pres. shall appoint a per-
son to act as V.P. subject 
to confirmation by Sen. & 
H. of Rep. acting in joint 
sess. A quorum of each 
House is required & con-
firmation must be by ma-
jority vote of Members 
present & voting, each 
Member having one vote 

Sen. & H. of Rep. in joint 
sess. select a person to 
act as V.P. Speaker shall 
preside, A quorum of each 
House is required. Selection 
shall be made by majority vote 
of Members present & voting, 
each Member having one vote. 
Selection to be made from 
among heads of exec. depts., 
Members of Cong., & Gov's. 
of States 

PROPOSAL 

H.R. 9305 J/ 

Rep. Ayres 

HOW ACTION IS INITIATED 

President shall, as expedi-
tiously as possible, submit 
a list of not less than 3 nor 
more than 5 individuals to the 
H. of Rep. 

HOW VACANCY IS FILLED 

H. of Rep. shall choose, 
from such list, an in-
dividual to act as V.P. 
Votes to be taken by 
States. Representation 
from each State to have 
one vote. A quorum con-
sists of a Member or Mem-
bers from 2/3 of the 
States. A majority of 
all the States necessary 
to a choice. 

This proposal would be enacted as a statute -- not a constitutional 
amendment. 
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APPENDi X A 

S . J. Res. 1391/ 

IN THE SENATE OF THE UNITED STATES 

JOINT RESOLUTION 

Proposing an amendment to the Constitution of the United States relating 

to cases where the President is unable to discharge the powers and duties 

of his office. 

Resolved by the Senate and House of Representatives of the 

United States of America in Congress assembled (two-thirds of each 

House concurring therein), that the following article is proposed as 

an amendment to the Constitution of the United States, which shall be 

valid to all intents and purposes as part of the Constitution only if 

ratified by the legislatures of three-fourths of the several States 

within seven years from the date of its submission by the Congress: 

"Article -

n case o t e removal of the President from office or of "SECTION 1. I f h 

his death or resignation, the Vice President shall become President. 

"SEC. 2. Wh h enever t ere is a vacancy in the office of Vice President, 

the President shall nominate a Vice President who shall take office 

l/ As revised and approved by the Subcommittee on Constitutional Amend-
ments of the Senate Committee on the Judiciary. 
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upon confirmation by a majority vote of both Houses of Congress. 

"SEC. 3. If the President declares in writing that he is unable to 

discharge the powers and duties of his office, such powers and duties 

shall be discharged by the Vice President as Acting President. 

"SEC. 4. If the President does not so declare, and the Vice President 

with the written concurrence of a majority of the heads of the execu-

tive departments or such other body as Congress may by law provide, 

transmits to the Congress his written declaration that the President 

is unable to discharge the powers and duties of his office, the Vice 

President shall immediately assume the powers and duties of the office 

as Acting President. 

"SEC. 5. Wh enever the President transmits to the Congress his written 

declaration that no inability exists, he shall resume the powers and 

duties of his office unless the Vice President, with the written con-

currence of a majority of the heads of the executive departments or 

such other body as Congress may by law provide, transmits within two 

days to the Congress his written declaration that the President is un-

able to discharge the powers and duties of his office. Thereupon Con-

gress shall immediately decide the issue. If the Congress determines 

by two-thirds vote of both Houses that the President is unable to 

discharge the powers and duties of the office, the Vice President shall 

continue to discharge the same as Acting President; otherwise the Presi-

dent shall resume the powers and duties of his office." 
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CS:v2~1! ~ ~ • 
Dr. Aaron B. lerner 

hool or Medicine 
333 Cedar Street 
Yale Univer ity 
New Haven, Connec tinutt 

rear Dr. Ierner: 

Thank you for your good letter. The suggestion 
you have made is one which has been advocated fran 
time to time. In the last sea ion or Congre a 
subcommittee of the Senate Committee on the Judiciary 
held exten iv hearings on the p oblem of the Presi-
dential succession and eventually reported to the 
Senate a bill which repre entad a broad ooncensus or 
the best way to deal with this difficult and vital 
problem. I am a king the bconmittee to end to you 
a copy of the conmittee report and the canmittee 
hearings . I believe yo will find them to be most 
interesting and enlightening. 

In general, I believe there are deN.nite problems 
in establi bing two Vice-Presidents. I would, for the 
most part, support the conclusions reached by the Bayh 
subconmit~ee. 

I remember very clearly the fine help your brother, 
KooclJy I.e mer, gave to me in my mayoral! ty campe.igns. 
They were a lot of run and I look back to those days 
with fealnfondness . 

Best vi shes. 

Sincerely, 

Hube:rwt H. Humphrey 



Yale University New Haven, Connecticut 

The Honorable 
Senator Hubert Humphrey 
United States Capitol 
Washington D. C. 

Dear Senator Humphrey: 

SCHOOL OF MEDICINE 
333 Cedar Street 

Section of Dermatology 

23 November 1964 

In the early 1940's, when I was a medical and graduate student 
at the University of Minnesota working with Dr. Cyrus P. 
Barnum, I was asked to be an active participant to support 
your campaign for Mayor. I told Cy that working for the M.D. 
and Ph. D. degrees simultaneously was all that I could handle, 
but that I would help you by having my very eager and reliable 
younger brother, Harry (Koochy) Lerner, take my place. You 
met several times with my brother and another young boy 
before various rallies and talks instructing them to hand out 
notices and posters. Since then my brother has formed a 
company in Minneapolis that publishes children's books. 

The main point of this letter concerns the vice presidential 
position. What do you think about the possibility of nominating 
two vice presidents instead of one? That is, each party would 
have vice president 1 and vice president 2. This change obviously 
would be of tremendous help in a problem of succession if 
something happened to the president and there was no vice 
president after the previous one advanced to the position of 
president. It also would help to obtain a more balanced ticket 
if there were one presidential nominee and two vice presidents. 
However, most important of all, our country is now so large 
and its responsibilities throughout the world so great that it 
seems necessary to have an absolute minimum of two vice 
presidents simply to represent us both at home and abroad. 

It may be months before you see this letter so I am not 
expecting a rapid reply. However, if time permits, pleas e think 
about this subject and let me know your ideas. 

With all good wishes for the next four years as vice president. 

jer 

Sincerely yours, 

Aaron B. Lerner, M.D. 
Professor of Medicine 
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camber 17 , 1 

The Honora le . smanno 
Ju tic .~ • r of Pennsyl vania 
811 Ci ty-County ilding 
Pi t .burgh , P nn l va.nia 15219 

ar Mr. sma.nno: 

. L. A. Nikoloric brought to my attention 

y r p opo 1 f or a Con titutbna1 ndment on the 

subject of si e tial u ce i on an Vi e-Pre 1-

dential powe s an duties . 

lmow Senato Humphrey will be in eed interested 

in thi proposal. I t will be bro t to his attention 

at onee . 

Best w1 hes . 

Sincerely , 

John G. Stewart 
Le isl ativ Assistant to 

na or Hubert H. Humphrey 
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l. A. NIKOLORIC 
ATTORNEY AT LAW 

SU I TE 313 R I DDE LL BLDG. 

1730 K STREET ,N.W. 

WASHINGTON , D . C. 20006 

338-2911 

December 2, 1964 

Mr. William Connell 
Office of Senator Hubert Humphrey 
1313 New Senate Office Building 
Washington 25, D. C. 

Dear Bill: 

Mike Musmanno called me a couple of days ago 
about a proposed Constitutional Amendment concerning the 
Vice-Presidency. I am sure you recall him. 

This Amendment was introduced in the form of 
a Joint Resolution last year by Sen. Randolph and Rep. 
Fulton. I gather it did not make remarkable headway al-
though Kefauver heard Mike on it. 

The Amendment makes some sense. Anyway, Mike 
would like to try again. Out of courtesy to him (he is 
a good HHH rooter), somebody ought at least to acknowledge 
receipt of the enclosed materials. 

Encls. 
LAN:gk 

Sincerely, 

~ 
L. A. Nikoloric 



.JUSTICE MICHAEL A. MUS MAN NO 
811 CITY·COUNTY BUILDING 

PITTSBURGH, PENNSYLVANIA 15219 

SUPREME COURT OF PENNSYLVANIA 

L. A. Nikoloric, Esq. 
Suite 313 Riddel Building 
1730 K Street, N.W. 
Washington, D. C. 20006 

Dear Mr. Nikoloric: 

November 28, 1964 

I was happy to talk with you yesterday and I look forward with 
pleasure to our getting together in 
posed constitutional amendment whi 
of Pres on an s. 

accor ance w th our conversation I am sending you herewith the 
. proposed amendment. It is the saroe rerolution which nas Stibmitked 
to Co~ress last year, with the except on that I have omitted t e 
p?Ov1~on about a second vice president. I am afraid such a pro-
v~ion wottid make for an unnecessarily long resolution and Congress 
could, in any eve~t, provide for such a contingency.~~ 

e 
ession, 

I am eager to have your reaction to my proposal and indeed do 
hope I may soon have the opportunity to renew our acquaintanceship 
made during the WONDERFUL, TRIUMPHANT CAMPAIGN! 

With esteem and personal regard, 
Yours sincerely, 



~ 

Wulalllfi!OII Bflt!lcground 

Musmanno Plan Basis: 
Of 'Succession' Draft:: 

By JOHN C. O'BRIEN 
Inquirer Washington Bureau 

WASHINGTON. 

A PROPOSAL for ensuring 
orderly succession in the 

event of the death or disability 
of the President first outlined 
by Judge Michael A. Musman· 
no, Justice of the Pennsylvania 
Superior Court, in an article 
in The Inquirer, has b e e n 
adopted in full in proposed Con· 
stitutional amendments intro-
duced in the Senate by Sen. 
Jennings Randolph (D. , W. 
Va .), and in the House by Rep. 
James G. Fulton (R., Pa.). 

Sen. Randolph frankly ac· 
knowledged his indebtedness to 
the Pennsylvania jurist, who 
testified before the late Sen. 
Estes Kefauver's subcommittee 
on Constitutiooal amendments 

".:? as long ago as 1958. 
• • • 

~~ "I N VIEW of the many plans 
~ which have been sub-
~ mitted to Congress on this 
~ subject," Randolph told the 

< Senate, "I am naming this pro-
posal the 'Musmanno Plan.' " 

Among the problems in-
volved in succession, the one 
that has proved most frustrat-
ing in the past is a determina-
tion of when a President is 
incapacitated to perform his 

' ' duties. 
There have been times in the 

past when tihe Nation has been 
virtually without Presidential 
direction. The most recent was 
the four hours when President 
Eisenhower was under anes-
thesia during an operation for 
ileitis. 

• • • 
T HERE have been other 

times when for weeks and 
months the President was un· 
able to perform his duties. 
James A. Garfield lingered for 
80 days after he was felled by 
an,_ assassin's bullet. 

President Woodrow Wilson, 
after a paralytic stroke was 
unable fully to discharge his 
duties for 18 months. He re-
fused to relinquish his duties to 
the Vice President. 

The Musmanno plan, em· 
bodied in the proposed amend-
ment, would make·' the House 
and Senate Judiciary Commit-
tees a permanent commission 
to prevent lapse of executive 
power. 

• • • 
T HE commission would be 

subject to call at any time, 
whether or not Congress was in 
session, by the chairman of the 
Senate Judiciary Committee. 
When summoned the Commis· 
sion would decide by a two· 
thirds majority whether the 
President was in fact "dis· 
abled or unable" to discharge 
the duties of his office. 

Once a determination was 
made that the President was 
incapacitated, the Vice Presi-
dent would assume the duties 
of the office. The commissioo 
would have the power, also by 
a two-tlhirds vote, to decide 

when the inability or dlsabilit}.:; 
of the President had ceased. ... The proposed amendment 
also would provide for immed-": 
iate selection of a new Vice'" 
President in the event the Vic~ .. 
President bad to assume tht' 
duties of the President. 

In the event the Vice Presi-
dent assumed the duties of the 
office, Congress immediately 
would elect a Vice President 
from among three persons of.., 
the same party affiliation des .. 
ignated by the national com- J 

mittee of the party. 
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The ACTING 
pore appointed 
CARLSON membe 
the part of the Se 

Papers In the 

SIDENT pro tem-
. JOHNSTON and Mr. 
of the committee on 
te. 

Petitions, etc., we 
Senate and referred as 

By the ACTING 
pore: 

laid before the 
dlcated: 

ESIDENT pro tem-

A resolution adop 
Wheeler Post No. 62, 
Wars, Jersey City, N. 
ment .of legislation 
veterans or World 

by General Joseph 
eterans or Foreign 

favoring the enact-
grant pensions to 

I; to the Committee 
on Finance. 

The petltlon or 
Ala., relating to 
rights bill; to the 
ary. 

Mr. President, I 
send to the desk a ncurrent resolution 
passed by the gene 1 assembly of the 
State of South CarollP.a requesting the 
President of the Unitild States to take 
nece688.ry action to protect the woolen 
industry of the United States from en-
croaching imports of oreign woolen 
products. 

On behalf of my coil 
from South Carolina ( 
and myself, I ask: una 
have this resolution p 
ORD together with my 

·e the Senator 
• 'I'HuRMONll] 

ous consent to 
ted in the REC-
arks. 

There being no ob 
rent resolution was 
mittee on Finance, 
ordered to be p 

tion, the concur-
ferred to the Com-
nd, under the rule, 

d in the RECORD, as 
follows: 

AssEMBLY OF 
CAROLINA 

requesting the Pre&l-
Statee to take such ac-
to protect the woolen 

Industry or th1B ntry 
WhMeas between 1 7 and 1962 the wool 

textUe Industry In t United States has 
lost (1) over 100,000 bs; (2) about 300 
plants or establishments\ (3) 21,836 broad 
looms; (4) 2,169,000 s~dles; (5) 1,042 
combs; and (6) approxl.m.a ly 60 percent of 
the machinery used In the dustry; and 

Whereas It appears that t 1088 trend will 
continue unless appropriate action Is taken 
by the executive branch of e Federal Gov-
ernment; and 

Whereas these lossee are 
communities on a nation 

versely affecting 
ebesls; and 
ously determined 

opinions of those 
obUizatlon that an 

Industry Is e86entlal 

Whereas It has been pr 
by acts of CongreBB a 
connected with defe 
adequate wool tex 
to national security· 

Whereas the la 
nedy declared, 
textUe Industry] 
peacetime and 
total economy"; 

Whereas It is 
peculiar knowl 
President or the 

1. Wool prod 

resident John F . Ken-
ay 2, 1961, that "It (the 
of vital Importance In 

dlrect etrect upon our 

the negotiating scheduled to begin In May 
under the auspices 
on Ta.rUfs and Trade, 

2. The Government 
tl"lgly pursue solution 
Import problem th-ough 
t'~ ttons and &ccord; or, fa 

ently and unremlt-
the wool product 
ternatlonal nego-
ithat; 

3. The Governmen 
strain wool produc 
ket dlaruptlon and 
competition to av 
essential Industry; 

Whereas the memb s of the General As-
sembly of South Caro share In the con-
cern for the future of t woolen Industry 
and wish to convey this c cern to the Pres-
Ident of the United Sta Now, therefore, 
belt 

Resolved by the House 
(the Senate concurring), 
of the United States Is req 
steps as Is necessary to 
Industry of this country a 
mend that the President 
more specific manner : 

Representatives 
at the President 
sted to take such 
otect the woolen 

urgently recom-
t In the following 

1. That wool produc duties be reserved 
from the negotiating ll scheduled to begin 
In May under the aus ces of the General 
Agreement on Tarltrs a Trade; 

2. That the Gover t urgently and un-
remittingly pursue solu on of the wool prod-
uct Import problem t ough International 
negotiations and accor or, falling that; 

3. That the Gove nt act unilaterally 
to restrain wool produc Imports to prevent 
market disruption and restore and foster 
fair competition to aver the liquidation of 
an essential Industry; and It further 

Resolved, That a copy o this resolution be 
forwarded to the Preside t of the United 
States, to each Member of he congreBBlonal 
districts from South Caro , and to the 
Honorable Edwin WUklnso , president, Na-
tional .Association of Wool anufacturers. 

Attest 

(SEAL] 

crvn.. LUTION 
Mr. JAVITS. Mr. 

unanimous consent 
the REcoRD a resolut· 
District of Columbi 
mittee, favoring the 
bill 7152, relating 

resident, I ask 
have printed in 

adopted by the 
epublican Com-

actment of House 
ivil rights. 

There being no 
tion was ordered 
RECORD, as follow 

Whereas the R 
origin In content! 
the dignity and 
and 

Whereas the 196 

jection, the resolu-
be printed in the 

BY THE DISTRICT 01' 
CAN COMMITrEE 

ubllcan Party had Its 
for human rights and 

rth or the lndlvldual; 

the District or Col bia Republican Com-
mittee declared that "We shall not compro-
mise on these funda ntal rights of Ameri-
can citizens as guara teed by our Constitu-
tion"; and 

Whereas the leadersh 
political parties has 
the civil rights bill now der consideration 
before the Congress shoul receive nonparti-
san support; and 

ongress hletori-
ted the Demo-

trength on clvU 

Whereas Republicans In 
cally have consistently ou 
crats in proportion to their 
rights Issues since 1933, 
Congressman Wn.LIAK M. 
Ohio, In cooperation with 
Members of Congress, has p 
can majorities on vital a 
1964 clvU rights leglslatlo 
tlon In Congress, we ur 
Party to help Insure 

d Republican 
cCuLLOCH, Of 

her Republican 
uced Republl-

ndments to the 
der consldera-

the Republican 
ge ot sald bill at 

an early time; and 
Whereas such sup 

remove the question 
area of partisan poll 
fore, be It 

Resolved, That 
Republican Co 
and support the 
now pending befo 

e District of Columbia 
tee does fully endorse 

11 rights bUI, H.R. 7152, 
tbe Congress, with any 

modiflcation which shall give Increased as-
surance of the recogn!tlon ot the dignity of 
the human perso~: and be It further 

Resolved, That he District or Columbia 
Republican Comml e does recommend and 
urge all Republican bers of the Congress 
to give their full endo ment and support 
of H.R. 7152; and be It f ther 

Resolved, That a co of this resolution 
be sent to all Republ n Members of the 
Congress. 

Mr. JAVI Mr. President, I ask 
ent to have printed in unanimous co 

the RECORD a r 
Association of 
State of New Yo 
ment of House b 
late jurisdiction t 
minations. 

olution adopted by the 
ounty Officers of the 

approving the enact-
6202, granting appel-
review certain deter-

There being no 
tion was ordered 
RECORD, as follows: 
RESOLUTION BY THE C riTNTY OFFICEIIS As-

SOCIATION 01' BW YORK 

Whereas It Is a fund ental principle of 
our system of governm t that our courts 
should always have appe ate jurisdiction to 
review the determlnatlo ruling, and deci-
sions of all public official departments, and · 
commiSsions; and 

Whereas this prlnclpl Is founded upon 
precedent that no such p llc official, depart-
ment, or commlss1on s uld ever be per-
mitted to assume dlcta tal powers; and 

Whereas such prlnci tends to prevent 
centralization of power such a public of-
tidal, department, or .._..LU.L.....,.,IOn or In any 
unit of government w the!" local, State, or 
National; and 

Whereas the determ 
tary of Health, Educatl 
Federal Government Is 
courts: Therefore be 1 

latlon or County 
ew York records Its 
which would grant 

Re1olved, That this 
Officers of the State o 
approval of bill H.R. 6 
appellate jurisdiction 
such determinations; a 

our courts to review 
be It further 

Resolved, That the 
Instructed to send copl 
to the New York State 
gressmen and to the Nat 

utlve dlrector be 
of this resolution 
nators and Con-

1 Association of 
Counties. 

Attest: 

As in executive session, 
The following favorabl 

nominations were submit 
By Mr. FULBRIGHT, from 

on Foreign Relations : 
W. Tapley Bennett, Jr., of 

eign Service officer of class 
sador Extraordinary and Pl 
the Dominican Republic; 

William Attwood, or C 
Ambassador Extraordinary 
t1ary to Kenya; 

James D. Bell, of New 
eign Service officer or c 
dor Extraordinary and 
Malaysia; 

Robert G . Ba rnes, or 
Service officer or class 1 
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Extraordinary an Plenipotentiary to the 
Hashemite Klngd of Jordan; and 

G. McMurtrie ley, ot the Dlatrlct of 
Columbia, a Foreign rvlce oftlcer of class 1, 
to be Ambassador aordlnary and Pleni-
potentiary to the Re bile of the Congo. 

Bills and joint r 
duced, read the first 
mous consent, the 
!erred as follows: 

By Mr. HUMP 
S. 2513. A blll tor e relief of Mrs. Pearl E. 

Halverson; tO the Committee on the Judi-
ciary. 

By Mr. BEALL: 
S. 2514. A blll for e relief of Key Suck 

Yang; and 
S. 2515. A blll tor e relief of David Allen; 

to the Comm.lttee ·the Judiciary. · 
By Mr. SMA S: 

8. 2616. A blll to ermlt the prepayment 
of l"HA-lnsured mo ages without requiring 
the payment of an ad sted premium charge 
1n certain cases lnvo lng nonprofit educa-
tional Institutions; the Comm.lttee on 
Banking and Curren 

By Mr. KEA 
8. 2517. A blll f 

Pulltano; and 
8 . 2618. A blll 

Mayers; to the Co 
By Mr. CUR 

S. 2619. A blll t the relief ot Zehra Ener; 
to ttee n the Judiciary. 

By . LPH (by request) : 
S.J. Res. 155. Joint l'esolutlon proposing an 

amendment to tha Constitution of the 
United States on Pre dentlal power and suc-
ceea1QD.; ttee on the Judiciary. 

(See the remarks of~. ~w!len 
he Introduced the above joint resolution, 
Which appear und a separate heading.) 

LUTION 
AUTHORITY FQR COMMITI'EE ON 

ARMED SER~ES TO CONDUCT 
AN INVESTIG ON AND STUDY 
OP MOVING THE ROME AIR 
MATERIEL AR FROM GRIFFISS 
AIR FORCE B , ROME, N.Y. 
Mr. KEATING for himself and Mr. 

JAVITS) submitte a resolution <S. Res. 
298> to author! the Committee on 
Armed Services conduct an investi-
gation and stu of moving the Rome 
Air Materiel Are from Gri1l'iss Air Force 
Base, which w referred to the Com-
mittee on Anne Services. 

<See the abo e resolution printed in 
full when sub itted by Mr. KEATING, 
which appe under a separate 
heading.) 

JUSTICE MICHAEL A. MUSMANNO, 
OF THE PENNSYLVANIA SUPREME 
COURT, PRESENTS WELL-REA-
SONED PLAN FOR PRESIDENTIAL 
SUCCESSION 
Mr. RANDOLPH. Mr. President, the 

subject of Presidential inabUity and suc-
cession is one that has engaged the 
attention of the Congress and the Na-
tion's citizens for a century or longer. 
Interest was always keenest, of course, 
when, because of some current break, or 
seeming break, in the continuity of 
Presidential power, doubts arose as to 

the depositary of Presidential constitu-
tional authority. 

I recall to you the melancholy period 
when President James A. Garfield was, 
because of an assassin's bullet, incapaci-
tated for 80 days prior to his death. 
No authoritative official or body couid 
or would declare that he was unable to 
attend to the duties of the Chief Exec-
utive. As a consequence, we drifted 
without a responsible hand in the White 
House for nearly 3 months. The equallY 
painful period is remembered when 
President Woodrow Wilson, su1l'ering 
from a paralytic stroke, was unable to 
fully discharge the momentous duties 
of his office for 18 months. Thomas 
Marshall, his Vice President, was willing 
to assume the responsibilities of the 
Presidency but President Wilson would 
not relinquish his authority. He in fact 
dismissed his Secretary of State when 
that official, concerned for the a1l'airs 
of the Nation, called a meeting of the 
Cabinet. So obdurate was President 
Wilson in this whoie regretful situation 
that he had, it is contended, his physi-
cian publicly declare he would never 
certify to the disability of the President. 
Never must we be placed in such an 
equivocal light before the world. 

I have today introduced a proposed 
constitutional amendment which, if 
adopted will, I confidently believe, pre-
vent the repetition of the Garfield, Wil-
son, and other equally unfortunate situ-

tions. This amendment to our Consti-
tion will solve the problem of presi-

dential inabUity and succession and, at 
the same time, place the Office of Vice 
President in the setting of dignity and 
responsibUity which it deserles. 

In view of the many plans which have 
been submitted to Congress on this sub-
ject, I am naming this proposal the 
"Musmanno Plan." Its author is Justice 
Michael A. Musmanno, of the Pennsyl-
vania Supreme Court, a personal friend 
of mine for a quarter of a century, who 
has devoted many years of study to the 
subject. As late as February 1958, the 
noted jurist testifl.ed before Senator Ke-
fauver's Subcommittee on Constitutional 
Amendments and as long ago as 1929 he 
wrote a book entitled "Proposed Consti-
tutional Amendments." 

Justice Musmanno's plan in essence is 
as follows: The House and Senate Judi-
ciary Committees will constitute a per-
manent Commission on Prevention of 
Lapse of Executive Power. This com-
mittee will be subject to call at all times, 
whether Congress is in session or not, by 
the chairman of the Senate Judiciary 
Committee. The committee, when sum-
moned, will decide by a two-thirds ma-
jority whether a President, in the event 
he is apparently disabled or unable to 
discbarge the powers and duties of his 
office for any reason, is in fact so dis-
abled or unable. You will note the use 
of the word "unable" here, in addition to 
"disable," the reason being that there 
can be a state of facts where the Presi-
dent, although physicallY able to per-
form his duties, may be inaccessible as, 
for instance, in the event of a plane mis-
fortune which could land him in the 
ocean, in a jungle, or on a desert. 

Having declared a Presidential dis-

ability or inability to serve, the Commis-
sion on Prevention of Lapse of Executive 
Power would decide later, also by a two-
thirds majority, when the inability or 
disability will have ceased. 

This plan, it appears to me, is reason-
able, just, workable and wholly demo-
cratic. It places in the hands of repre-
sentatives of the people the serious 
business of transferring the highest na-
tional executive power to an individual 
other than the President. Many of the 
plans which have been suggested are 
fraught with fallacy, danger, and im-
practicality. For instance, I would not 
favor the plan which recommends that 
the Vice President himself declare when 
he should supersede the Presidency. No 
person in a representative democracy 
should be allowed, by his own determina-
tion, to displace a higher official. 

Nor do I care for the plan which leaves 
it to the Cabinet to determine whether 
the President is able to perform his 
duties. The Cabinet, being composed of 
Presidential appointees, might have a 
difficult time making a decision wholly 
unrelated to their sense of intimacy with 
the President. 

Other plans invest the Supreme Court 
or a commission headed by the Chief 
JliStice with authority to decide ques-
tions on Presidential inability. It would 
be a mistake to have the Supreme Court 
determine this delicate question because 
if litigation should result, the Supreme 
Court would find itself in the awkward 
position of having to pass on its own ac-
tions or the action of the Chief Justice. 

The Musmanno plan is simple, direct 
and, I repeat, wholly democratic, in re-
solving the problem of presidential in-
ability which has worried lawmakers and 
students of government for many dec-
ades. This plan goes further and pro-
vides for the election of a Second Vice 
.President when the Vice President shall 
have succeeded the President, perma-
nently or only temporarily. 

Under the Musmanno plan we would 
today have a Vice President. The pro-
cedure for the tllllng of that oftlce, when 
it becomes vacant, is, like all the provi-
sions in this plan, very simple. The na-
tional committee of the political party, 
of which the President is a member, 
would submit to Congress the names of 
three persons qualifl.ed for the Presi-
dency; and Congress would elect one of 
these three persons as Vice President. 

In order not to provide for a Second 
Vice President when the President will, 
obviously, be disabled for a very short 
period, the Musmanno plan provides that 
there shall be no second Vice President 
unless the vacancy is quite clearly not 
to endure for 6 months or more. 

And now I come to perhaps the most 
unique feature of the Musmanno plan. 
Under this proposed constitutional 
amendment the Vice President would no 
longer be a member of the legislative 
department of the Government. He 
wouid become, as, of course, he essen-
tially is, a member of the executive de-
partment and would be subject to the 
orders and direction of the President at 
all times, functioning, indeed, in the 
President's stead when the President de-
sired to delegate certain presidential 
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functions to him. This delegation of 
pmt.rer could only be done in writing and 
would last only as long as the President 
wished it to last. 

We concede that the President has too 
many burdens to carry. He, of course, 
shall always be the leader of the Nation 
in every field of government, security, 
and well-being of the American people, 
but he should be allowed to delegate to 
the Vice President, from time to time, 
ministerial tasks which rob him of time 
and do not necessarily require solomonic 
decision. As Justice Musmanno said 
when he testified before the Kefauver 
committee : 

As of the present moment the President 
could not even constitutionally delega te his 
power to sign Important documents In the 
event some accident disabled his writing 
hand. 

And then there are moments in the life 
of the Nation when momentous decisions 
must be made regardless of the accessibil-
ity of the President. To quote Justice 
Musmanno again : 

When President Eisenhower underwent sur-
gery at the Walter Reed Hospital !or Ileitis, 
he was under anesthesia, according to a 
signed article ln the Washington Post Febru-
ary 2, tor ol hours. It Is frightening to con-
template that 1! during this periOd the 
United States had su1rered an atomic or mis-
sile attack, there would have been no Com-
mander in Chief to coordinate defense, coun-
terattack, and clvUian evacuation. He did 
ready United States defense forces for emer-
gency before takini the anesthesia. 

Under the Musmanno plan the Presi-
dent could delegate his powers for an 
hour, a minute, or for whatever period 
a crisis might call for . Again quoting 
the Justice: 

The President, before entering the hospital , 
tor instance, for majOl' surgery, would dele-
gate his full powers to the Vice President tor 
the period ot the operation, and the whole 
country could be assured that ln the event of 
an attack we would not find our great engine 
of defense lmmobillzed because of the lack 
of an engineer to pull the lenrs. 

Of course, this constitutional amend-
ment which I have introduced will be 
fully considered by the committee to 
which it is referred and in due time 
Justice Musmanno will, I hope, be in-
vited to testify. The committee will sub-
sequently report on the plan and the 
Senate will have the fullest opportunity 
to consider and discuss it. I thought 1t 
might be well, in view of the tremendous 
interest throughout the Republic on the 
subject. that I give this outline of the 
proposed amendment for the benefit of 
the Senate and all those studying this 
vital and perplex1ni constitutional prob-
lem. 

The ACTING PRESIDENT pro tem-
pore. The joint resolution will be re-
ceived and appropriately referred. 

The joint resolution (S.J. Res. 155) 
proposing an amendment to the Consti-
tution of the United States on Presiden-
tial power and succession, introduced by 
Mr. RANDoLPH, by request, was received, 
read twice by its title, and referred to the 
Committee on the Judiciary. 

Mr. KEA G. Mr. President, the 
legislature o he State of New York has 
just passed resolution calling on Con-
gress to ma a full investigation and 
review of the act of the shifting of 
Rome Air Materi Area from Griffiss Air 
Force Base to ot r facilities. The reso-
lution clearly s questions that have 
been in the · ds of r>few Yorkers ever 
since this tra el,' of activities was an-
nounced. It Us on every Member of 
Congress from the State of New York 
to devote his e to achieving a full 
and fair study of e problems involved. 

Mr. President, pursuance of that 
objective, I submi on behalf of myself 
land my disting hed colleague from 
New York [Mr. AVITS] . a resolution to 
authorize a fu study of the proposed 
transfer of t very active and expand-
ing facility f m Rome to other bases 
which are oming obsolete and are 
facing a decli ng workload. 

I ask una · ous consent to have the 
resolution of the ew York State Assem-
bly, concurred in the New York State 
Senate, printed at is point in my re-
marks. 

There being no o ection, the resolu-
tion was ordered t be printed in the 
RECORD, as follows: 

Concurrent resolutl 
sembly of the S 
allzing the Con 
to Investigate 
and economic i 
to move RO 
Base at Rome, N 

ON 76 
of the Senate and As-
of New York memorl-

ess of the United States 
t Is for the best defense 
rest of the United States 
from Gr11llss Air Force 

Whereas ROAMA now located at Gr11llss 
Air Force Base at Ro e, N.Y.; and 

Whereas this is an ntegral part of our air 
defense; and 

Whereas the worldwi e situation Is in such 
a state of turmoil that ur defenses must be 
at full strength at all es; and 

Whereas the with al of ROAMA :!rom 
Grlffiss Air Force Base t Rome, N.Y .• would 
necessarily weaken o position; and 

Whereas the movln of ROAMA from Gri!-
fl.ss Air Force Base uld hav& a depressing 
economic effect o the entire area near 
Rome, N.Y.; and 

Whereas sumcle reason or cause has not 
been made public f the feasibility of such 
plan: Now, there! • be it 

R esolved (if th senate concur), That the 
Legislature of the tate of New York hereby 
memorializes the ongresa of the United 
States to make a investigation to de-
termine whether or not it Is tor the best 
defense and economi interest of the United 
States to move RO from Gr11llss Air 
Force Base at Rome, Y.; and be It further 

Resolved (if the s nate concur). That 
copies of this resolu n be transmitted to 
the President of the nited States, the Sec-
retary of Defense, Secretary of the Air 
Force, the Secretar of the U.S. Senate, the 
Clerk of the Hou of Representatives, and 
to each Member of e Congress of the United 
States !rom the S of New York, and that 
the latter be urge to devote themselves to 
the task of accom llshlng the purposes of 
this resolution. 

By order of the a mbly. 
ANSL y B . BORKOWSl'tl , 

Cl.erk. 
Concurred ln, wi~out amendment, by or-

der of the senate, J'ebruary 11, 19M. 
ALBERT J. ABRAMS, 

Secret ary. 

r . President, will my 

G. !yield. 
I hope it will be under-

t we are doing is, as law-
years say. "P tlng the Government to 
its proof." W have deep convictions, 
after considera e investigation, that the 
path being tro is the wrong one. As 
the Senator h said, the proposal is to 
change the lo t ion of a vital. active, 
ground-based lectronics communica-
tions installa n. We do not say that 
the move sh ld not be taken in an 
effort to keep live something that ought 
not to be ke alive on the ground of 
national inte st and security, but take 
this position ecause of our conviction 
that the deci 'on is an incorrect one. 
Our duty is to ut the Government to 
its proof , and to make our case as 
thoroughly as w possibly can. 

Mr. KEATING. I thank the Senator 
for this comment; e is entirely accurate. 

The ACTING P ESIDENT pro tem-
pore. The resolu n will be received, 
printed, and appr riately referred. 

The resolution . Res. 298) was re-
ferred to the Co ' ttee on Armed Serv-
ices, as follows: 

Resolved., That 
Services, acting a 
mittee, Is author 
duct a full and 
study of whethe 
and economic In 
move the Rome 
flss Air Force B 

e Committee on Armed 
a whole or by subcom-
d and directed to con-

mplete investigation and 
It Is ln the best defense 
est of the United States to 

Materiel Area from Grit-
e. Rome, New York. 

of carrying out this res-
ttee or subcommittee Is 

nd act during the present 
Congress at such es and places within the 
United States, tncl ding any Commonwealth 
or possession ther f, whether the Senate 
Is ln session, has rec ed, or has adjourned, 
to hold such hearings, nd to require, by sub-
pena or otherwise, the ttendance and testi-
mony of such witnesse and the prOduction 
ot such books, records, c respondence, melll-
orandums, papers, an documents, as It 
deems necessary. Sub may be Issued 
under the signature of e chairman of the 
committee or any mem r of the committee 
designated by him, an may be served by 
any person designated y such chairman or 
members. 

The committee shal 
as soon as practlcab 
Congress the results 
study, together with 
as it deems advlsa 
which Is made whe 
session shall be filed 
the Senate. 

AMENDMENT 

report to the Senate 
during the present 

its Investigation and 
ch recommendations 

e. Any such report 
the Senate Is not ln 

th the Secretary of 

WS RELATING 
AN RENEWAL, 

.~~·~,,~~ FACD4~ 

NDMENT NO. 

Mr. SMATHE submitted an 
amendment, inten to be proposed by 
him, to the bill ( . 2468) to help pro-
vide adequate dw ling accommodations 
for more f · s who have low or 
moderate inco s, who are elderly, or 
who are subjec to the special problems 
of displacemen from their homes by 
Government ac on; to promote orderly 
community dev opment and growth; 
and to extend and amend laws relating 
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to housing, ur 
munity facilities 
the Committee o 
cy, and ordered 

renewal, and com-
which was referred to 
Ba.nking and Curren-
be printed. 

NOTICE OF REC:&Pl' OF NOMINA-
TIONS BY CO~ ON FOR-
EIGN RELATIONS 
Mr. FULBRIGHT. Mr. President, as 

cha.irman of the Co ttee on Foreign 
Relations, I desire announce that to-
day the Senate reqlived the nomina-
tions of Wllllam s. aud, of Connecti-
cut, to be Deputy A ·strator, Agency 
for International elopment, and Wil-
liam B. Macomber, r., of New York, to 
be Assistant A · strator for the Near 
East and South A . Agency for Inter-
national Develop t. 

In accordance ,.th the committee 
rule, these pendin nominations may 
not be considered or to the expira-
tion of 6 days of eir receipt in the 
Senate. 

SENATOR McOO 
OP ARMS CO 
TION 

A SPONSOR 
L RESOLU-

Mr. WILLIAMS of w Jersey. Mr. 
President, several days ago a number of 
Senators Joined me in l..Qtroducing Sen-
ate Resolution 295 to eJCPress the sup-
port of the Senate fqr the current 
Geneva disarmament ~gotiations and 
to lend encouragement to the achieve-
ment of· a verified co prehensive nu-
clear test ban, among other proposals 
recommended by Pres ent Johnson. 

Unfortunately, thr gh an oversight 
on my part, the nline of the distin-
guished Senator f10m South Dakota 
[Mr. McGoVERN] lfas not included as 
one of the origbjal sponsors of th1s 
resolution. 

I regret this e or, for Senator Mc-
GoVERN, as form~ Director of the food-
for-peace progr and since coming to 
the Senate, has one outstanding work 
on the problems of disarmament, on 
economic conversion as the author of 
some pioneering lerislation I was proud 
to cosponsor, and 1ri the field of interna-
tional affairs generally. In fact, the 
Senator gave me a great deal of help in 
drafting this arms control resolution, 
making valuable suggestions and lending 
his strong support to this effort. 

For this reason, I ask unanimous con-
sent that Senator McGoVERN be added 
as a sponsor of Senate Resolution 295 
and that his name appear qn the resolu-
tion at its next printing. 

The ACTING PRESID~ pro tem-
pore. Without objec n, it is so 
ordered. 

ADDITIONAL ~~NSORS OF BILL 
AND RE:fO_LUTION 

Under auth=rit of the orders of the 
Senate, as indica d below, the following 
names have added as additional 
cosponsors for (the following bW and 
resolution: 

Autboritl of December 18, 1963, 
January 4, 1964, and January 27, 
1964: 

8. 2396. A bill to revive the oftl.ce of Gen-
eral at the Armies of the United States and 

• Mr. CABLSON, Mr. 
• CmlTIB, Mr. EAsT-
WATD, Mr. IIAaTJUI:, 

, Mr. KEATING, 
'(•.r.r.r .AN, Mr. !14n.LER, Mr. 

PaOUTY, Mr. S N, Mr. TOWER, Mr. 
WALTERS, and Mr. ARBOBOtJGH. 

Authority February 10, 1964: 
S. Rea. 297. R Iutton to amend rule VII 

to permit mo g business statements or 
comments for 3 utes: Mr. BARTLETT, Mr. 
CLARK, Mr. IIAa Mr. MCGEE, Mr. MONBONEY, 
Mr. RANDoLPH, . ScOTT, Mr. SYMINGTON, 
and Mr. YOtJNG Ohio. 

A message fro the House of Repre-
sentatives, by Mr. Bartlett, one of its 
reading clerks, ounced that the 
House bad passed, thout amendment, 
the following bWs f the Senate: 

S . 573. An act for e relief of Eimer Royal 
Fay, Sr.; 

8. 1206. An act fo he relief o! Georgie Lou 
Rader; 

s. 1488. An act 
A. R. Cacace; an 

S. 1518. An ac 
Eastlake. 

The messa also announced that the 
House bad p the b111 <S. 1605) to 
amend the eral Insecticide, Fungi-
cide, and Ro nticide Act, as amended, 
to provide fo labeling of economic poi-
sons with re tration numbers, to elim-
inate registra n under protest, and for 
other purposes with an amendment, in 
which it requ ted the concurrence of 
the Senate. 

The message further announced that 
the House had sagreed to the amend-
ments of the Se~te to the joint resolu-
tion <H.J. Res. 2~7) to suspend for the 
1964 campaign th equal opportunity re-
quirements of se ion 315 of the Com-
munications Act of 1934 for legally 
qualified candid es for the offices of 
President and ce President; asked a 
conference with e Senate on the dis-
agreeing votes the two Houses there-
on, and that . HARRIS, Mr. ROGERS of 
Texas, Mr. M , Mr. RosTENKOWSKI, 
Mr. KORNEGAY Mr. HULL, Mr. BENNETT 
of Michigan, . YOUNGER, Mr. CUNNING-
HAM, and Mr BROYHILL of North Caro-
lina were a ointed managers on the 
part of the ouse at the conference. 

The mess e also announced that the 
House had assed the following bills, in 
which it r ested the concurrence of the 
Senate: 

H.R. 6652. act to authorize the Admin-
Istrator of terans' Mairs to sell at prices 
which he d ermines to be reasonable direct 
loans made to veterans under chapter 37, 
title 38, Unl States Code; 

H.R. 7751. n act to extend certain con-
structl.on au orlty to the Administrator of 
Veterans• lrs In order to provide ade-
quate veter • hospital facilities In Los An-
geles, calif.; 

H .R . 8230. An act to amend section 24 of 
the Federal Deserve Act (12 U .S .C. 371) to 
liberalize the aondltlons of loans by national 
banks on forea1; tracts; 

H.R. 9094. An act to authorize the Presi-
dent to declare July 9, 1964, as Monocacy 
Battle CentennSal In commemoration of the 
100th anniversary of the Battle of the Monoc-
acy; and 

H.R. 9609. An act to broaden the Invest-
ment powers of Federal savings and loan 
associations, and for other purposes. 

relieve the Veterans' Ad-
aylng Interest on the 

amount o! capital dB transferred In tis-
cal year 1962 from th direct loan revolving 
fund to the loan gua nty revolving fund; 
and 

S . 2317. An act to am 
section 15 of the Shlpp 
vide for the exemption 
leases from penalties. 

were severally read 
and referred, as in-

H .R. 6652. An to authorize the Ad-
ministra tor o! V erans' Affairs to sell at 
prices whlch he d rmlnes to be reasonable 
direct loans made veterans under chapter 
37, title 38, Unite States Code; 

H .R . 8230. An a to amend section 24 of 
the Federal Reserv Act (12 U .S.C. 371) to 
liberalize the condl ons o! loans by national 
banks on forest tra ts; and 

H.R. 9609. An act broaden the Invest-
ment powers of Fe al savings and loan 
associations, and for ther purposes; to the 
Committee on Ba g and Currency. 

H.R. 7751. An act extend certain con-
struction authority the Administrator of 
Veterans' Affairs In o r to provide adequate 
veterans' hospital fac ties In Los Angeles, 
Call!.; to the Commit e on Labor and Pub-
lic Welfare. 

H .R. 9094. An act authorize the Presi-
dent to declare Jul 9, 1964, as Monocacy 
Battle Centennial I commemoration of the 
100th anniversary ! the Battle of the 
Monocacy; to the ommittee on the Judi-
ciary. 

ADDRESSES, 
CLES, ETC. 
APPENDIX 
On request, 

sent, addresses, 
were ordered to 
dix, as follows: 

THE 

d by unanimous con-
torials, articles, etc., 

printed Jn the Appen-

ByMr.PASTO 
Address by Robert 

New York World's F r, 1964-65, Corp., at 
the joint annual mee 
directors, at Flushing adow, Long Island, 
on January 22, 1964, be g a "Final Interim 
Report," In the nature of prospec,tus on the 
fair . 

Remarks by Robert Mos , president of the 
New York World's Fair, 1 , Corp., ad-
dressed to the Society of th Four Arts, Palm 
Beach, Fla., on February 4 1964, relating to 
the preparation and condu of the fair. 

By Mr. JAVITS: 
Statement of William L 

man of the Committee f the New York-
Montreal Seaway, during he bearing of the 
International Joint C slon on the 
Champlain Waterway ject, at Sorel, Prov-
Ince of Quebec, Cana , on September 20, 
1963. 

ByMr.KEATIN : 
Resolutions of Lon Island Federation of 

Women's Clubs, Inc., attng to the Panama 
Canal and to comme atlon of Hon. J. Edgar 
Hoover. 

Mr. JAvrrs. Mr. esident, for many 
years, I have urged t~t Congress adopt 
a code of ethics governing both its Mem-
bers and employees-a code which 
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Constitutional Change Proposed 
To Protect Presidency, Nation 
By Michael A. Musmanno 

Justice, Supreme Court 
of Pennsylvania 

0 F THE many demon·stra· 
tions of superb statesman· 

ship in the Administration of 
President John F. Kennedy, 
one that stood out with partic-
ular predominance was his 
employment of the resources 
of the Vice Presidency to an 
extent theretofore unknown. 

Presidents Eisenhower and 
Truman also had recognized 
that the Vice President should 
have more to do than merely 
preside over a legislative body 
in which he had no vote, ex· 
cept on the rare occasion of a 
tie. 

President Kennedy, how-
ever, raised the office of the 
Vice President to an impor-
tance and dignity which took 
it out of tlhe C·La..ssification of 
an understudy, which had 
seemed to be its only role 
under the plan designed by 
the framers of the Constitu· 
tion. 

An fndMdual acting as President shall con-
tinu~ to a~t until tbe expiration of the then current ' 
Presidential term, except that (1) .U: his discharge 
of the pi)Wers and duties ofihe office is founded in · 
whole or ln part in tbe !allure o£ both the Presi· 
dent-elect and the Vice President-elect to qualiiy, 
then he shall act only unUT a President or Vjce 
P.rei!iident qualjfies, and (2) it his discharge of the 
powers and duties o£ the office is ,founded in whole 
or in part on the Inability or the President or Vice 
President, then he shall act only 11nii1 the rem.QVI!l 
'Of tbe disability of one of such individuals. 

1!, by reason of death, resignation, removal 
from office, or !allure to qualffy, 'there is no Presi· 
dent :pto tempore to act as President; then the 
officer of tbe United State~t who is hlghest <m the 
following U:st, and wbo is not under disability to 
disch. arge the powers. a • .,. ·duties or President, shall 
act ~ President: ~~ Stat•, Seey. of the Treas· 
ury, Secy. of DJifense~ Attorney General, ~<:­
master Generalt Secy; of tbe Interior, Sefly. of AYi· 
culture. seer; of Commerce~ .S.eey. of tabor. · 

Approved July Zf~ 1947. 

While the President is doing 
all these things, necessarily 
breaking many of the rules of 
good health, the Vice Presi-
dent sits in the Senate, of not 
much more use to that body 
or the country than a metro-
nome. 

I am recommending some-
thing more than a glorified 
standby. Under my plan be 
would devote all his time to 
the Executive Department, of 
which he is an integral part. 
He would truly be an assistant 
to the President and subject to 
the President's orders at all 
times. The President would be 
authorized by my amendment 
to delegate in writing whatever 
authority he wished to dele-
gate. This would not mean that 
there would be any lessening 
o; the accountability in the of· 
fice of the Chief Executive. 

SUNDAY MORNING, JANUARY 26, 1964 
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Even so, the vast potential· 
!ties of the Vice Presidency 
cannot be wholly harnessed 
and made productive because 
the Constitution will not per· 
mit that type of utilization. 
Under the Constitution the 
Vice President has no execu-
tive duties to perform, and as 
presiding officer in the Senate 
he is not much more than an 
official timekeeper. 

A portion of the law of succession 

National responsibility must 
always remain in one person, 
the President, and by allowing 
him to decide which powers be 
will delegate for long or short 
periods, our Government will 
have-as it must have-execu-
tive leadership in a single man. 
He must be and always will be 
the leader of our Nation. His 

" ••• He was the person who was to clecicle if ancl when to use if • •• " 

Truman Incident 

As a substitute chief execu· 
tive, the Vice President plays 
a role anomalous and not in 
keeping with the genius of our 
governmental system. In no 
other sphere of activity-mill· 
tary, civil, commercial, indus· 
trial, or fraternal-is a sub· 

• Al.ct.-J'rn..uueru~s~-

ton's and John Adams' days. 
The President of today must 
study the worrisome problems 
provoked by the grave, pro-
gressive advance of nuclear 
destructive power, he must be 
schooled in missiles, satellites, 
and rockets, confer with scien· 
tists, consider a revamping of 
our educational system with 
emphasis on the science of sur-
vival. 

He must have his hand on 
the globe at all times and con-
cern himself with what is hap-
pening in all the European 
countries, in the Middle East, 
Far East, Africa and wherever 
else the Soviet threat of world 
domination rears its head to 
strike at our lifelines. 

involving enforcement of court 
decrees and the possibility of 
calling out the National Guard 
in domestic turbulences. 

As head of a political party 
he must meet with party lead-
ers and r .ap political policy 
and programs in various parts 
of the Nation. 

Just a Metronome 

Ever since the Suez affair, 
scarcely a day has passed that 
some international crisis bas 
not snarled the President's 
desk. He must watch the 
United Nations on its ever-re-
volving carousel and interna· 
tiona! alignments and realign-
ments. 
Tb~r~ are National Security 

task will always be the dedi· ~end, the President, U he had 
cated one of guiding the des- t undergo a serious operation, 
tinies of the American people could delegate his full powers 
ever toward the fulfillment of the Vice President and the 
the ideals of the founders of c try would be assured that 
our Republic and the dreams, o great engine of defense 
hopes, and aspirations of the woald not be immobilized be-
American people. c e an enginer was lacking 

But the ever-increasing bur- to pull the levers. 
dens and complexities of the a President dies in office 
Executive Department abso· a the Vice President suc-
lutely demand that the Presi· s to the Presidency, who 
dent have someonP to hold the th n be the assistant to 
helm for a moment if some President to accomplish 
transient disability requires he duties which the Vice 
rest. nt had been perform-

in ? ere is no provision in 
Delegate Powers 

Under the Constitution, as it 
presently stands, the President 
may not authorize the Vice 
President to sign imj)vrtant 

Constitution !or such a con· r cy. 
lt is startling to reull that 

in three instances the Vice 
Pr dent succeeded to the 
Pr 'dency only one month 
aft the P;esident had begun 

may provide for other features 
in the implementation of this 
Constitutional amendment. 

We can entertain the hope 
that even after setting up ma-
chinery for Presidential suc· 
cession based on a President's 
inability to perform his duties, 
the Nation will never have to 
witness a transfer of the Presi-
dent's office in the midocean 
of crises, domestic or foreign. 

Burdens Pyramid 

But, so long as human flesh 
remains something less formid· 
able than stone and steel, this 
possibility always hovers with-
in the realm of potential reality 
and the time to t ake aboard 
an additional pilot is not whe 
the ship is headed for annihi· 

this field; most are not feas· 
ible because they either lack 
working practicality or con-
front insurmountable Constitu· 
tional barriers. 

One plan provides that the 
Cabinet decide if and when the 
President should resign if dis-
abled. Since the Cabinet is 
made up of Presidential ap-
pointees, one cannot dismiss 
the thought that their judgment 
and decision could well be in· 
fluenced by personal consider· 
ations . 

Commission Plan 
Another plan proposes that 

the Vice President d e c i d e 
when he should assume the 
President's office. This plan 
i1 unworthy of consideration. 

House into a permanent Presi· 
dential Inability Commission. 

The membership of such a 
commission would be large 
enough and representative 
enough to speak for all parties, 
all geographical sections of the 
country, and all current points 
of view. 

At the same time it would be 
small enough to meet and act 
quickly. The chainren of the 
committees would be em· 
powered to call a joint meet-
ing of the committees at any 
time, regardless of whether 
Congress w;~:s in session. 

Return to Office 

The chairman of l:he Senate 



unm 1e mo1neu ue r w oe· 
come leader himseU. 

The vice commander of an 
army, division, or regiment 
has duties which are indispen-
sable to the success of the mili-
tary enterprise. He renders 
continuous and unceasing as-
&istance to his superior and is 
so intimately associated with 
what his chief is doing that in 
the event of an emergency he 
assumes command without a 
break in the continuity of op-
eration. 

The executive officer of a 
ship has duties of an extremely 
important character, a side 
from taking over the command 
of the vessel in the event the 
command devolves upon him. 

The vice president of an in-
dustrial corporation is not bid-
den away from the office and 
the plant of the company un-
til he is summoned to head 
the business of which he has 
been kept in complete igno-
rance. He works by the side of 
the president of the railroad or 
steel company or the automo-
bile firm at all times, and he 
is qualified at every and any 
moment to undertake with up· 
to·date competence the respon· 
sibility of the president, should 
it become necessary to do so. 

It is nothing short of shock-
ing to learn from former Pres-
ident Truman's memoirs that 
before be became President 
he was denied knowledge on 
the development of the atom 
bomb. It was not until the day 
after he had been sworn in as 
President and had bad his 
first Cabinet meeting that he 
was informed of the most de-
structive weapon in the world 
and learned further that be 
was the person who was to de-
cide if and when to use it. 

Must Ease Burden 

Much is being said and writ-
ten about succession in the 
event of a Presidential disa-
bility. Equally important, how-
lever, is the matter of easing 
the burdens of the Presidency 
itseU. 

No President can possibly do 
all the things which the Con-
stitution of 1787 requires of 
him in the setting of 1964. He 
cannot read aJJ the reports 
submitted to him, he cannot 
meet and talk to all the peo-
ple which in the fuJJ discharge 
of his functions it would be ex-
pected he should meet. He can-
not handle all the details of 
recommendations for legisla-
tion, go into the minutiae of 
the entire military establish-
ment, nor supervise the whole 
diplomatic corps, review all 
the criminal convictions under 
Federal statutes to determine 
whether he should exercise the 
Presidential pardoning power . . 

The President ot 1964 must 
attend to matters not even im-
agined in Georie Wa.shin&· 

He must be familiar with all 
the bewildering details of the 
budget and the tax rate. He 
must worry over charts depict-
ing trends in our national econ-
omy, keep his finger on the 
pulse of NATO and our ever-
growing number of alliances, 
preside over Cabinet meetings. 

He must appoint judge.:s and 
promote Army, Navy and Air 
Force personnel, consider for-
eign aid and reciprocal trade 
agreements, ponder questions 

advise. There are royalty and 
visiting Presidents to receive 
and entertain. He must hold 
news conferences which re-
quire him to answer questions 
and elucidate on every phase 
of our complex Government, 
complicated foreign affairs, 
and technological advances in 
aircraft, satellites, and inter-
continental missiles. He must 
appear on television where he 
must be reassuring to a Nation 
of eager people seeking light 
and guidance. 

.. 
+ 

OUCUUTeUI 10 tU eveUii onre·~--.~~~~-----

aCCJdent disabled his writing Presidents Tyler, Johnson 
hand. and Truman all served three 

When President Eisenhower years and 11 months of their re-
underwent surgery at t h e spective predecessor's terms. 
Walter Reed Hospital for 
ileitis, he was under anesthesia 
for four hours. It is frightening 
to contemplate that if during 
that period the United States 
had suffered an atomic attack, 
there would have been no com-
mander-in-chief to coordinate 
defense, counterattack, and 
civilian evacuation. 

Under the plan I recom-

A New Proposal 
In four other cases where 

Vice Presidents became Presi-
dent, their incumbencies were 
not of short duration. Presi-
dents Arthur and Theodore 
Roosevelt served three years 
and $ix months of their pred-
ecessors' terms. Mr. Fillmore 
and Mr. Coolidge served, re-
spectively, two.years and eight 
months and two years and 
seven months of their pred-
ecessors' terms. 

So much did Theodore Roose-
velt and Calvin Coolidge be-
Jieve that they were serving 
out their own incumbencies, 
that they both declared that 
the first terms which they 
served, because of accession 
to the Presidency, constituted 
the first term of an enumera-
tion of first and second terms 
in order to determine whether 
they should be a candidate for 
a third term. 

Because of the possibility, as 
demonstrated by the above 
historical record, that a Vice 
President may become Presi-
dent for practically the entire 
term of the deceased or re-
moved President, I am recom-
mending something entirely 
new in our governmental 
scheme. 

If, for the purpose of con-
serving the President's health 
and allowing him to concen-
trate on the momentous prob-
lems of the office, he needs .a 
Vice President who will take 
over some of the burdens, it 
naturally follows that when the 
Vice President assumes the 
office of the President in his 
own name, he will need a Vice 
President td assist him. In the 
Constitutional Amendment I 
recommending, when the Vice 
President becomes President, 
Congress shall elect · a second 
Vice ]'resident who would have 
all tb.e powers and perform the 
duties of the Vice President 
during tl)e time the Vice Presi-
dent holds the office of Presi-
dent. 

Revert to Job 

Jlltmg rocKs, ou.- oerore tne 
perilous passage is begun. 

In any event there can be no 
question that the President's 
burdens have pyramided until 
no h u m a n Atlas can carry 
them without jeopardizing his 
health. We do not need, nor do 
we want in the White House a 
Hercules of muscle and brawn. 
We want and can have a Presi-
dent who will exercise at all 
times the genius of leadership, 
the courage of initiative, and 
the dynamic drive of concen-
trated effort, but we must sup-
ply him w i t h an armored 
knight who will hold off and 
strike down the ever-pressing 
foes of distraction, detail, and 
delay, w hi 1 e the President 
leads us on to ever greater 
h e i g h t s of peace, security, 
prosperity, and happiness. 

With regard to Presidential 
successior; in the event of a 
temporary disability of t h e 
President, I s u b m i t a plan 
which I believe is practical, 
workable and dignified. Several 
pl11ns have been suggested in 

1 u J:lt:a:!IUU :t.uvunr uan:: l V u.rul;:, 

exclusive p o w e r to elevate 
himself to a higher office in a 
representative republic . A Vice 
President who w o u 1 d crown 
himseU in such a fashion would 
quickly find the crown tarnish-
ing u n d e r the people's ap-
praisement of an act which 
could be interpreted as selfish, 
egotistic, and unworthily ambi-
tious. Moreover, there have 
not been lacking examples in 
our history where our Presi-
dent and Vice President were 
of divergent political vi e w s 
even though belonging to the 
same political party, and there 
have been painful occasions 
where the Chief Executive and 
the Vice President were per-
sonally hostile to each other. 

The only logical govern-
mental body to decide Presi-
dential inability is Congress 
which is responsible directly 
to the people. Under the Con-
stitutional amendment I pro-
pose, Congress would enact a 
law resolving the Judiciary 
Committees of the Senate and 

iJUU1U1fi7 vUlTTllULLt:t: WUWU 

preside over the commission. 
This commls ion, made up of 
persons elected by the people 
and commanding the respect 
of the entire country, would be 
entrusted with the delicate and 
grave task of determining! 
whether a President, because 
of inability to discharge his 
powers and duties, should he 
replaced by the Vice President. 

In the event the commission 
found the President unable to 
attend to the responsibilities of 
the Presidential Office, the 
Vice President would become 
President for the period of the 
President's disability. ' 

When the President would 
have recovered hi.is health or 
in any way have overcome his 
inability to act, the commis-
sion would restore him to of-
fice and the elevated Vice 
President would revert to his 
original office. A two-thirds 
vote of the commission would 
be required to declare the 
President unable to qischarge 
the powers and duties of his 
office, and a similar vote 
would be needed to restore 
him to office. 

Circumstances could combine 
to prevent the President !rom 
fuUilling the duties of his of-
fice for reasons other than ill 
health. Now that our Presi-
dents fly long distances over 
oceans , deserts, and mountains 
a President's plane could be 
lost, so that days, even weeks, 
could pass with no news as to 
whether he had survived. 

Don't Tempt Fate 

A President could conceiv-
ably become captive of circum-
stances or hostile forees. These 
things would happen when mo-
mentous questions could be de-
manding immediate answers. 
In such situations where the 
President would be unable to 
perform his duties, even though 
presumably healthy, the com-
mission would be empowerd to 
direct the Vice Prllsident to be-
come President until the Presi-
dent's inability would have 
been removed. 

Our country has been excep-
tionally fortunate in that no 
cliaotic interregnum has mar-
red the continuous functioning 
of our Government in times of 
national crisis caused by death 
or disability of the President. 
It would be folly, however, to 
go on hoping that fate will al-
ways provide a sturdy bridge 
over the ocean of sorrow and 
dismay when the President's 
office empties through tragedy 
or brute circumstance. 

Nor should we close our eyes 
to the imperative need of em-
powering the President to dele-
gate duties without diminish-
ing responsibility so that he 
will always be healthy and 
prepared to meet any emer-
gency the Republic may face. 

The time to act is now. 
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Am d!nent to the Conatitution ot the t1n1 ted s tes 
a-..~-tted by Pennsylv Suprem Court Just1c 
Klcba A. ~o. 

JOINT R SOLUTIO 
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JUSTICE MICHAEL A. MUSMANNO 
811 CITY·COUNTY BUI LDING 

PITTSBURGH, PENNSYLVANIA 15219 

The Honorable 
Hubert H. Humphrey 

SUPREME COURT OF PENNSYLVANIA 

February 8, 1965 

Vice President of the United States 
Washington, D. C. 

Dear Mr. Humphrey: 

Just as a brief follow-up of my letter of February 4th, 
I append the AP story of January 29th which mentions my tes-
tifying in favor of S. J. Res. 1, whose passage is urged by 
the President . 

WASHINGTON. Jan. 29 ( 
-A ehorus of bipartisan 
port arose Friday for swif,.t 
gressional approval of a 
stitutional amendment to 
llsh proeedures for 
Presidential ;.:;~·.:l:n1J:il 

I , of course, intend to continue my 
active advocacy of this measure until it is 
part of our Constitution. 

With ever-augmenting admiration and 
personal regard, 

Yours faithfully, 



February 1, 1965 

lV.1. 

Memo to JohnS . 
rr 

From Bill 

If we are involved at all in the Presidential 

succession bill, which I do not think we are, you might 

keep Judge Musmanno alerted as to what is going on. 
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January 25, 1965 

MEMORANDUM 

TO: 
FROM: 
RE: 

William Connell 
L. A. Nikoloric 
H.J.Res. 154 -- Judge Musmanno 

Mike Musmanno has caused the enclosure to be introduced 
on the House side and will try to have a companion introduced 
in the Senate. 

It has to do with Presidential succession. I have previously 
written you a memo about this. 

This resolution provides in summary: 

1. For ratification as a Constitutional Amendment by 
3/4 of the States; 

2. That the President assign to the V.P. duties as he 
sees fit; 

3. That the V.P. succeed to the dutes of President when 
the President is incapacitated. 

4. That the Judiciary Committees of Senate and House 
by 2/3 vote decide when the President is incapacitated. 

5. That the Congress shall vote on recommendations of a 
Vice-President succeeding to the presidency to elect 
a new Vice-President. (Note: What happens if a V.P. 
dies, etc.? 

6. That the V.P. shall not preside over the Senate. 

Mike has had himself invited to testify on this before the 
House Committee and is trying to testify before the Senate 
Committee. 

Musmanno feels pretty strongly ahout HHH and does not want 
to take any position contrary to Humphrey's preferences -- or 
the Administration's. His purpose in trying to see you was to 
find out your feelings -- if any -- on the matter. 



MEMO 
TO: 
FROM: 
RE: 

William Connell 
L. A. Nikoloric 
H.J.Res. 154 -- Judge Musmanno 

1/25/65 -- page #2 

If you will call me or drop me a note I will let him know 
your wishes or you can write him: 

Justice Michael Musmanno 
Pennsylvania Supreme Court 
Pittsburgh, Pa. 

Almost any of these proposals are probably workable to some 
degree. Unless asked to get into this, I should think you people 
might well stay out of it. 

Encl. 
LAN:gk 

/7 . 1; .. 
L. A. Nikoloric 



/ 



• 

S9TnCONGRESS H J RES 154 1sT SEsSION • • • 

IN THE HOUSE OF REPRESENTATIVES 

JANUARY 7, 1965 
Mr. FULTON of Pennsylvania introduced the following joint resolution; which 

was referred to the ommittee on the Judiciary 

JOINT RESOLUTION 
Proposing an amendment to the Constitution of the United 

States on Presidential power and succession. 

1 Resolved by the Senate and House of Representatives of 

2 the United States of America rin Congress assembled ( two-

3 thirds of each House concurring therein), That the following 

4 article is proposed as an amendment to the Constitution of 

5 lthe United States, which shall be valid to all intents and 

6 purposes as part of the Constitution when ratified by the 

7 legislatures of three-fourths of the several States: 

8 "ARTICLE-

9 "SECTION 1. The Vice President shall assist the Presi-

10 dent and the President shall assign to the Vice President 

11 such duties as he sees fit. 

I 
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1 "SEc. 2. In case of the removal of the President from 

2 office or of his death or resignation, the Vice President shall 

3 become President, and shall serve as such until the end of 

4 the term for which the President was elected. In case of the 

5 inability or disability of the President to discharge the 

6 powers and duties of his office, those powers and duties shall 

7 be discharged by the Vice President until the inability or 

8 disability of the President has ceased. 

9 "SEc. 3. The members of the Judiciary Committees of 

10 the Senate and the House of Repre entative hall con-

11 stitute a permanent ommi sion on Preven tion f Lap e of 

12 Executive Power. Under such rules as the 1ongre hall 

13 prescribe by concurrent re olution, the Conuni · jon hall 

14 determine by a two-thjrds vote thereof, all que tion oncern-
. 
15 ing the inability or disability of the President to dj scharge the 

16 powers and dutie of his office, and determine when u h in-

17 ability or disability ceases. Upon such determination, the 

18 rresident and Vice Pre ident hall re urne their former 

19 powers and duties, 

20 HSEc. 4. When a Vic President become · President by 

21 the removal, death or resignation of the Pre ident, the new 

22 Pre ident shall recommend to Congress a candid-ate for 
- . 

23 Vice President. The Congress by majority vote thereof 

24 shall elect such candidate. If the Congress does not elect 

25 uch candidate- within a reasonable time, the new President 

. . 

3, 

1 shall submit the name of another candidate and repeat the 

2 individual recommendations until the CongTess shall elect 

3 one of such candidates for the office of Vice Pre ·ident to 

4 serve until the end of the President's term. 

5 "SEC. 5. The Vice President shall not preside over the 

6 Senate. The Senate hall choose a President of the Senate 

7 from Member. of the Senate, a President pro tempore who 

8 sha.ll act in the absence of the President of the Senate or 

9 dwing his participation as a 1\fember of the Senate in the 

10 deliber·l tions of the Senate, and other officer of the Senate. 

11 "SEC. 6. The Congi·es shall have power to caiTy this 

12 article jnto effect by appropriate legi. lation. 

13 "SEc. 7. This artj le shall be inoperative unle. s it hall 

14 Ln vc been ratified n · an arnendlllcnt to the 1onstitution by 

15 the legi ·latw·e of three-fourths of the States within seven 

16 years from the date of jts submis ion to the States by the 

17 Congress." 



89TR CONGRESS H J RES 154 
1 ST SESSION e e e 

JOINT RESOLUTION 
Proposing an amendment to the Constitution of 

the United States on Presidential power and 
succession. 

By Mr. F ULTON of Pennsylvania 

.TA NUARY 7, 1065 
Referred to the Committee on the Judiciary 
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