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STATEMENT IN OPPOSITION TO (1) THE DIRKSEN-McCULLOCH
MORATORIUM ON STATE LEGISLATIVE REAPPORTIONMENT AND
(2) THE DIRKSEN-McCULLOCH AMENDMENT ON
STATE LEGISLATIVE REAPPORTIONMENT

BY

Charles S. Rhyne
Washington, D. C.

I am a member of the Bar of the District of Columbia, I
was Counsel in the Supreme Court of the United States for the Tennessee
voters in Baker v. Carr. I have also taken part in other cases involving
the reapportionment problem and other cases involving constitutional
questions, chiefly as counsel for states, cities and public agencies over
the past 27 years.




I am opposed to the numerous proposed bills and resolu-
tions pending before this Committee which are designed to amend a
majority of the state constitutions and the Constitution of the United
States so as to avoid reapportionment on substantially a '"one man-
one vote' bagis,

Recent decisions of the Supreme Court of the United
States,although the named target of these unwise proposals,in reality
do no more than uphold this pPrinciple as expressly stated in these
state constitutions and the equality clause of the Fourteenth amend-
ment of the Constitution of ¢hc United States.

I must refute at outset the false idea that the '"one man-
one vote' idea for election of state legislatures originated with the
recent Supreme Court decisions and the equally false idea that,previous
to those decisions, state constitutions provided for election of one
legislative house on a basis of population and the other on a basis of
area. The fact is that throughout history, a majority of the states
have required by constitutional provision or statute that representa-
tion in both houses of state legislatures be on a population basis. The

pending
/proposals would write into law, in most instances for the first time

7
the current situation wherein state legislators have refused
for 4,10, 20, 30, 60, up to over 100 years to reapportion in order that

these legislators may unlawfully hold onto their offices.

Under these circumstances, the proposed bills before this
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Committee are in reality, not bills to protect or preserve ''state rights"
but bills to wipe out provisions of state constitutions and to preserve and
protect the ill-gotten and maintained offices of entrenched rural politi-
cians who seek by this means to flout both state constitutions and the
Federal Constitution, These unsound bills thus seek to invade'states
rights''by amending state constitutions and laws and thus legalize the most
indefensible and inequitable part of our existing governmental machinery.

Many of the objectionable features of these bills and resolu-
tions are contained in the two proposed measures which are evidently the
major vehicles before this Committee by those who seek to end or prevent
state legislative reapportionment: (1) the ''Dirksen-McCulloch Morator-
ium on State Legislative Reapportionment' (S. 3069 and H.R. 12202); and
(2) the so-called "Dirksen-McCulloch Constitutional Amendment on State
Legislative Apportionment' (Amend. 1191 to H.R. 11380 and H.J. Res.1055).

A, Dirksen-McCulloch Moratorium on State
Legislative Reapportionment,

The first version of the Dirksen-McCulloch so-called "mor-
atorium' is as follows:

"Upon application made by or on behalf of any
State or by one or more citizens thereof in any
action or proceeding in any court of the United
States, in which there is placed in question, the
validity of the composition of either house of the
legislature of that State or the apportionment of
the membership thereof, such action or proceed-
ing shall be stayed until the end of the second
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regular session of the legislature of that State

which begins after the date of enactment of this

section. "

A so-called compromise has been introduced but the com-
promise still effectively denies and nullifies existing state and Federal
constitutional rights and guarantees. Both the original Bill and the com-
promise are therefore void as violative of the Tenth and Fourteenth
Amendments to the Constitution as well as an unconstitutional interference
with the judicial power as vested in the Supreme Court of the United
States by the Constitution,

The effect of the Dirksen-McCulloch Moratorium Bill is to
deny--albiet temporarily--many voters their constitutional right (given in
most instances, as stated above, by both state and Federal Constitutions)
to cast a vote equal in value with that of other voters in their state or
community. The disparity ranges from 2 to 1 to 1000 to 1. For this
reason, I am certain this proposal in all forms yet put forth, violates the
Fourteenth Amendment requirement of equal protection of the law as well
as the specific provisions of over half the state constitutions which require
that both houses of their state legislature be elected on a population or
'"one man-one vote'' principle.

Let us take the Tennessee Constitution of 1870 as an exam-
ple of what a majority of the state constitutions provide. Tennessee's

Constitution provides for mandatory reapportionment of both houses of the
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state legislature every 10 years on the basis of equality of voters as
''near as may be practicable.' Yet the Tennessee Legislature has
ignored this Tennessee Constitution and has not reapportioned itself
since 1901--and, even in 1901, it failed to do so on a basis of equality of
voters.

The idea of equal treatment of voters in reapportioning
state legislatures was not therefore created by the Supreme Court of the
United States, This idea was created by Constitutions like Tennessee's

legislators
and dslee those/of Tennessee who have chosen to keep themselves in office

t
illegally by flouting their own state constitution@sa.. .../ 225, M(aé«...._.;
Since courts exist to vindicate constitutional rights, the
Supreme Court had no choice but to uphold the constitutional rights of the
complaining Tennessee voters. But let no one be misled into the false
notion that the problem here was created by the Supreme Court when it
did the only thing it could do and upheld the Tennessee voter's right to an
equal vote, Tennessee's Constitution in 1870 had spelled out '"one man-
one vote' 94 years before the Supreme Court did in 1964.
Also, no one should conclude that this is just a case of the

Federal Courts vs. the state legislatures. The Constitution provides in

Article VI in clear terms that ""This Constitution...shall be the Supreme
law of the land, and the judges in every state shall be bound thereby'!

Congress therefore cannot take from state court judges by statute their

constitutional duties and obligations. And most of the pending cases are
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in state courts not Federal Courts., Even if the Dirksen-McCulloch
Bill passes, state courts will still have a duty to enforce both state
constitutions and the Federal Constitution, It is a flagrant error to assume
state court judges are not as zealous in their enforcement of constitutional
rights as are Federal judges - even though the spotlight is on the Federal
Courts,

In reality the proposed legislation is nothing more (or less)
than an act of constitutional amending by legislative fiat, The amending
process prescribed in Article V of the Constitution of the United States is
completely bypassed by the Dirksen-McCulloch Bill. And let there be no
mistake about it, their bill amends both state constitutions and the
Federal Constitution by derying to American citizens, the rights ther(in
provided so that state politicians can hold onto illegally obtained and
maintained jobs for a few more months during which it is hoped to enable
these same legislators holding on wrongfully to offices to vote to approve a
constitutional amendment freezing them into their offices forever.

This is the real purpose, intent, and effect of the Dirksen-McCulloch Bill,
No Federal legislation has ever interfer/ed so flagrantly by nullifying so
many state constitutional provisions.

Another consideration is the hasty way in which this legis-
lation is being rushed through the Congress without committee hearings,

The main reason being that it cannot stand exposure. But this Bill which
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would frustrate and nullify constitutional rights of voters warrants
full and open consideration by the Congress. That this legislation
stripping away constitutional guaranties from voters is being stampeded
through Congress in the form of a rider on a foreign aid bill is further
proof that it could not stand on its own merits.

Why the haste? In every instance--in every case--in
every court, Federal and state, the Courts have deferred to the state
legislatures and given‘them amople and reasonable time to apportion
before court action. Again, it is a false idea that the courts are rushing
reapportionment. They are not. If one stops to study the facts, state
by state this conclusion that the courts have not and are not rushing
reapportionment is crystal clear., The rush Act here is not to protect
state government against hasty action but to aid state legislators who
have stalled reapportionment in the hope that given a few more years,
they can so amend the Federal-not state constitutions-to hold onto
offices now held wrongfully,

As now written, the Dirksen-McCulloch Bill could be
applied to both houses of a state legislature., Simply stated, both houses
of a state legislature could be groesly malapportioned like the 1000 to 1
example given above and the Federal Courts would be totally powerless
to interfere, Thus, state legislative apportionment would undoubtedly

revert to the pre-Baker v, Carr era where from less than 1/10 to 1/3 of
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their rural resident voters control one or, in most states, both houses

of the legislature. Pre-Baker v. Carr was an era when 27 states had

not been reapportioned in 25 years and 8 states in 50 years, even
though state constitutions like that of Tennessee require reapportionment
every 10 years, ' .

Why is the Congress working to aid members of state
legislatures which have flouted both their state constitutions and the
Federal Constitution for so many years? No one can refute the true

facts and really defend the pre-Baker v. Carr era, That is a rotten

situation created by and willfully maintained by the state legislatures.
Their shocking violations of the law for so many years should not be
condoned or blessed by the Congress through adoption of the inequitaple
Dirksen-McCulloch Bill.

If Congress will simply pause long enough to examine the
reapportionment facts, state by state, I believe that all Congressmen
must, in good conscience, conclude that those facts refute every
argument now being made for the Dirksen-McCulloch Bill, Under
these circumstances precipitous action can only serve to embarrass the
members of this Congress for having wiped out, delayed, or denied
temporarily in order that they could be denied permanently, the
constitutional rights of a majority of American citizens in order to aid
a few rural politicians to hold onto offices they are legally and morally

not entitled to.
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The current out-cry to Congress is not from the people.
It comes from rural politicians and their lobh yist friends, Sure these
are ''potent' voices. They know how to reach members of the Congress,
but for that reason alone, the members of Congress should look through
this picture to the self-interest generating the false ""emergency"
which as been churned up.

Courts exist to protect and to enforce constitutional
rights and guaranties. The grossly malapportioned state legislatures
are the handiwork of rural state legislators who refuse to carry out
state or federal constitutional requirements to reapportion because it
means the inevitable loss of their offices and sometimes dependent jobs
and other positions of power. The voters in Tennessee and other
states denied a full vote by their legislatures, had nowhere to turn for
relief except to the courts. Surely any right thinking person, who knifes
through the smoke screen put up now to cover up the shocking facts
(on failure to reapportion and why) will in good conscience come to the
conclusion that a vote for the Dirksen-McCulloch Bill is a vote to per-
petuate this long existing injustice and reject this Bill as factually,
morally, and legally unsupportable,

Dirksen-McCulloch Amendment On State Legislative
Reapportionment.

""Nothing in the Constitution of the United
States shall prohibit a State, having a bicameral
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legislature, from apportinning the membership

of one kouse of its legisiature cn factors other

than population, if the citizens of the State shall

have the opportunity to vote upon the apportionment. "

The proposed Amendment nullifics a substantial part of
the Equal Protection Clause of the Fourteenth Amendment as well as the
provisions in most state constitutions similiar to that of Tennessee,
referred to above. Under the Equal Protection Clause, the Supreme
Court of the United States has held that both houses f a bicameral
state legislature must be apportioned substantially on a '"population
basis, "' and this is exactly what the Tennessee and similiar state consti-
tutions also provide. Implicit in the Court's decisions is the fundamen-
tal precept of judicial protection of a personal constitutional right to
an equal vote. The most precious right of an American is his right to
an effective franchise. This right is the bedrock of our democracy.
The passage of the Dirksen-McCulloch Amendment is the first step
in the history of our Nation toward chipping away the rock of constitu-
tionally protected rights and guarantees.,

The Dirksen-McCulloch :imendment would be in fact, the
first amendment ever approved which cuts down on the constitutional
rights of American citizens. That the cut is proposed to be made in a
citizens most vital right, the right to vote, is all the more shocking.

The proposed Amendment in providing that a voter's vote

value can be cut (or lessened by dilution to the point of worthlessness) by
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a majority vote of the citizens of a state is an ill-conceived idea. The
very purpose of our constitutional rights is to protect the minority
as well as the majority, If a citizen's vote can be thus cut in value
or so diluted as to be meaningless, the next proposal along this line
could well be to dilute a citizen's right to freedom of speech or trial
by jury.

Under our system of government, it is vital that a
citizen's constitutional rights never be made to depend upon the will
of the majority. As stated by the Supreme Court:

""An individual's constitutionally protected right

to cast an equally weighted vote cannot be denied even

by a vote of a majority of a State's electorate, if the

apportionment scheme adopted by the voters fails to
measure up to the requirements of the Equal Protec-
tion Clause,..'one's right to life, liberty and proper-
ty...and other fundamental rights may not be sub-
mitted to vote; they depend on the outcome of no
elections', "

It has been wisely said that ""Democracy has its own
capacity for tyranny. Some of the most menacing encroachments upon
liberty invoke the democratic principle and assert the right of the
majority to rule.'" Thomas Jefferson said this and others repeatedly
warned of the "tyranny of the majority.' Indeed, it was to afford
protection against a transitory 'tyranny of the majority' that the Bill
of Rights was engrafted into our Constitution,

The Dirksen-McCulloch proposed Amendment contains

the seeds of this ''tyranny of the majority' by allowing a majority of the
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voters of a State to debase, dilute and thus effectively destroy the most
sacred right of franchise,

The concept of one house based on population and the second
house based on geography or other factors was not found in any of the
original state constitutions, It is a false idea to put this forth as 'tradi-
tional" in the makeup of state legislatures., In their inception state
legislatures in both houses were based substantially on population, As any
newly colonized area grew in population sufficiently to warrant repre-
sentation in state legislatures, that representation was granted not on
geography or area but on population. This was the picture in most state
legislatures until recent years when the urban areas mushroomed in
population and rural areas declined in population. With the shift and
concentration of population in the urban areas, the politicians representing
population depleted areas did not want to lose their offices, so they refused
to carry out state constitutional mandates to reapportion on a population
basis. Thus was the so-called ''tradition" of denying an equal vote born,

City residents being denied effective representation in state
legislatures, and thus being denied solutions on a state level of city
problems, turned to the Federal Congress and the Federal Government
for solutions. Thus was caused the great trek to Washington in the past
3 decades--all flowing directly from refusal of unrepresentative state

legislatures to meet the needs of modern day living, Thus has denial of
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fair representation in fact destroyed both the capacity and integrity of
state government,

It is a mistaken notion that state constitutional provisions
ordain that state governments are and must remain an agricultural
commodity. This is just as false as the idea that country residents are
smarter and more capable of operating state governments than city resi-
dents,

There is no question but that Baker v, Carr has had a

cataclysmic and beneficial impact on state legislative apportionment,
and upon state government itself. A long over due tidal wave of reform
of representation in state legislatures has swept the nation and is sweep-

ing the nation. Since the Tennessee case on Baker v. Carr was decided

in 1962, 42 states have taken some form of action toward improving the
fairness of their legislative apportionment system. This activity proves
how bad the situation really was and how bad it still is.

By attempting to strip all courts, state and Federal, of their
power to protect the #wea state and Federal constitutional right to an equal
vote against dilution in state legislative apportionment matters, the Dirkse:
McCulloch Amendment infringes upon the Separation of Powers Doctrine.
This principle, under which the judicial, legislative and executive bran-
ches of government are independent of one another, is engrained into our
system of constitutional government..-Our system of checks and balances

whereby no one branch of government can so act alone as to achieve a



Y i
tyranny of unbridled power. Admittedly, the apportionment of state
legislatures is a legislative problem, However, the state legislators
have shirked their responsibility, failed to reapportion, and allowed a
system of "'rotten boroughs' andi'orse to come into being. With all
other avenues of relief closed, the voters turned to the courts for the
protection of their voting rights. Now, under the proposed Dirksen-
McCulloch Amendment, the constitutional right of effective franchise
will be effectively destroyed. Federal and state courts would be help-
less to grant relief. The only reason for prohibiting the rule of law
and reason as found in both state and Federal Constitutions to be applied
by the courts is that the reapportionment situation is so bad the sponsors
know that no reasonable men, no court, can in good conscience uphold it.

Some seek to justify the Dirksen-McCulloch Amendment by
asserting that a state's apportionment of one house of its legislature on a
population basis and the other house on some other standard is analogous
to the manner of representation in the United States Congress. This
analogy is midleading, false and contrary to both reason and history. Never
before has this so-called 'federal analogy'' been used by rural politicians
to maintain their control of state legislatures. As they know, most
state constitutions now reject any such idea and provide for reapportion-
ment every 10 years of both houses of state legislatures on a population
basis. Up to now, the reapportionment of most state legislatures has

been denied by state legislators in spite of this provision of their state
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constitution, They do not seek approval of these state constitutions by
this Congress. They seek approval of their own actions in refusing to
carry out the law as set forth in those constitutions,

The underlying rationale upon which representation in the
Congress is based is that the United States is a federation of independent
sovereignties. The presently existing manner of representation pro-
vided for under the Federal Principle was demanded by certain of these
independent sovereignties before they would agree to relinguish a portion
of their sovereignity to establish a central government. On the other hand,
a state is not truly a federation of counties and political subdivisions in the
sense that the latter preceded the former. On the contrary, the state
is the creator and the local governmental units are the created. Unlike
the Federal Government and states, a state may abolish a county or a
city at will,

The equality required by the Fourteenth Amendment is
equality of people, not geography. But by no stretch of the imagination
can the "Great Compromise', arrived at on a hot summer day in Phil-
adelphia in 1787 by the Constitutional Convention, be held analogous to
representation in state legislatures. The equality provision in the Equal
Protection Clause of the Fourteenth Amendment does expressly apply to
all state laws, including those laws fixing representation in state legis-
latures,

Article IV, Section 4, of the United States Constitution
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provides that'The United States shall guarantee to every State a re-
publican form of government...'" Under the Dirksen-McCulloch
proposed Amendment, neither Congress nor the Federal Judiciary
could effectuate this constitutional provision. Within the narrow
limitations prescribed in the proposed Amendment, the individual
states would be on their own and the rural legislators now in control
could reapportion their legislatures into a variety of rotten borroughs.
The malapportioned branch of the legislature, instead of being an arm
of fair compromise, would be a soul of frustration.

The ultimate thrust of the Dirksen-McCulloch proposed
Amendment is a constitutional sanction of voter inequality. The very
Congress which voted an end to discrimination by reason of color in the
recently enacted Civil Rights Act would now by law prescribe and thus
perpetuate discrimination among voters based on where the voter's home
happens to be located. Such a proposal of perpetual injustice to so many
Americans has never before been presented to the states by the Congress
in the form of a proposed amendment to the Constitution. The Congress
should not do so now,

Congress would never vote to approve voter discriminations
based upon race, creed or nationalorigin. Yet, with the passage of the
proposal now under discussion, Congress says to the whole world:

"The United States condones--yes, even supports--a system of voting

whereby an urban resident's vote is worth much less than his rural
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neighbor's." This thesis is unsound and I do not believe it can be
justified morally, legally or on any other reasonable basis.

Without question, the Supreme Court's most recent re-
apportionment decisions will accelerate the pace and widen the scope
of the long-awaited, but long-ignored, reapportionment of state legis-
latures. Indeed, those States which failed to reapportion either one or
both houses of their legislatures (awaiting Supreme Court clarification

of Baker v. Carr) are now implementirg the Supreme Court's latest

decisions,

The Dirl:sen-McCulloch Bill provides an effective means
of calling an abrupt hzlt to this necessary and long deferred reform
activity, Those in favor of the Dirksen-McCulloch Biil clzim that the
reapportionment decisions have created considerable confusion. This
is contrary to fact. Members of the state legislatures know what they
must do. They have known for over 50 years in some instances, and for
40 or 30 or 20 or 10 years in others. Where action has been taken to
reform in conformity with state and Federal constitutional requirements,
state legislatures have made an orderly transition in remolding their
composition, Usually, the first step has not been enough because state
legislators are understandably reluctant to vote themselves out of office.
Represenatives from sparsely settled areas have long entrenched
positions of power in most state legislatures and often these positions

mean much in emoluments. And as already stated, state legislative
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lobbyists arc also grcatly upset over the changes which will flow from
reform as they will lose '"contacts'' of long standing. These state
legislative lobbyists are understandably bombarding the Congress in
support of the Dirksen-McCulloch Bill.

The fact is that under the Dirksen-McCulloch Bill the
situation would indeed be chaotic, with Federal Court actions being
stayed and new state court actions being instituted (as the Congress
cannot deprive state courts of their duty to enforce state constitutions
and the Federal Constitution) together with the shelving and revision
of the many legislative proposals aimed at complying with the Supreme
Court's mandate. Uncertainties would arise becauze a shadow could
bs cast over the reforms already enacted. Thus would more problems
be creatzd---all, just for the purpose of keeping rural legislators in
jobs to which they are not entitled.

The Supreme Court's reapporticnment decicions reasserts
the right to vote as the most basic right of Americars, Voting is the
heart of our gevernmental process--our great trademark. So is
equality, The cherished principle of equality cannot be denied to voters
without destroying the spirit of our system of government and the pur-
pose of our Constitution and the Declaration of Independence which in
ringing words speaks of men as being created equa'. The stato

constitutions and the Federal Constitutional requirement of equality
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find proper expression in the "one man-one vote'' principle as a Magna
Carta for voters. The Dirksen-McCulloch Bill and proposed constitu-
tional Amendment would abruptly prevent the use of this Magna Carta to
secure equal votes,

I urge the Congress to reject both the Dirksen-McCulloch
Bill and the Dirksen-McCulloch proposed constitutional amendment
and all similiar proposals as totally lacking in merit. Congress must
discharge its own oath to uphold the Constitution. Pursuant to this oath
and constitutional mandates, it is the responsibility of Congress to insure

voter equality rather than to sanction voter inequality.
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"Upon application made by or on behalf of any

State or by [one or more citizens] any qualified

voter thereof in any action or proceeding in any
court of the United States [, or before any justice
or judge of the United States,] in which there is
placed in question the validity of the composition

of any house of the Legislature of that State, or

the apportionment of the membership thereof, on the

ground of inconsistency with the Constitution, the

court may stay such action or proceeding [shall be

stayed] until the end of the second regular session
of the Legislature of that State which begins after
the date of the enactment of this section, or for

such other period as may be appropriate, and the

court may make such orders with respect to the conduct

of elections as it deems appropriate under all the

circumstances [except that no order shall be incon-

sistent with any apportionment made pursuant to

referendum], The court shall not deny any [person or

persons] qualified voter of the State in question the

right to make such application."
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Re: 5. 3069--To amend Title 23, U.S. Code,
to provide for a temporary stay of proceed-
ings in any action for the reapportionment
of any State legislative body.

S. 3069, as amended and reported by the Senate Judiciary
Committee, provides as follows:

The explanation of the purpose of this bill by Senator
Dirksen (Cong. Rec., Aug. 3, 1964, pp. 17139-91) makes it
apparent that the bill is part of an effort intended to

overcome the effect of the Supreme Court's decision on
June 15, 1964 in Reynolds v. Sims, ____ VU.S. ___, 32 Law
Week 4535. The Court there held that the Equid Protection



Slause of the Fourteenth Amendment vequires that the seats
in both houses of a bicameral State legislature must be ap-
portioned substantially on the basis of population.

Another decision of the Court om Jume 15, 1964, ianvolving
the legislature of Colorado, should also be mentioned since
Senator Dirksen made a reference to it. In that case, Lucas
e RN
32 Law Week 4565, it was held that an apportiocnment plan mot
based substantially on population is invalid despite the ap-
proval thereof by the electorate of the State. As stated by
the Court, "a citizen's comstitutional rights can hardly be
infringed simply because a majority of the people choose to
do so."

8. 3069, as introduced by Senmator Dirksen, ended with
the words "date of enmactment of this section,” and therefore
provided for a stay of proceedings, without more. The language
now following those words, which was added in Committee, seems
contradictory of what goes before since it authorizes literally
Wamwh“uhh-mm
at present, including actual redistricting, provided the court

does mot act inconsistently with an spportionment made pur-
suant to a referendum. It should be noted also that the last
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sentence of the bill, read literally, would authorize an ap-
plication for a2 stay to be filed by anyone in the world, a
result which is no doubt unintentional.

it may be that the added language was intended to apply
oenly in cases in which trials have been had and final decrees
entered prior to the enactment of the bill., If so, the bill
is defective for that purpose. At any rate, this memorandum
is written on the assumption that the bill will accomplish,
or will be further smended to accomplish, Semator Dirksen's
g03l of a gemeral stay of apportiomment proceedings in the Fed-
eral courts.

Effect of . 3069

Senator Dirksen is critical of the Supreme Court's de-
cisions in the cases involving State legislative apportiomment
and contends that they are producing chaos. He stated frankly
that 8. 3069 is designed to stay the effect of the decisions
pending action by Congress, presumsbly during the next session,
to formulate and propose a constitutional amendment dealing
with spportionment, It is clear that he will wrge an amend-
ment limiting, to a greater or lesser extent, the Court's
holding that both chaubers of a State legislature must be ap-
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state, it is appavent that he hopes the periods of time to
be afforded by S. 3069--varying from State to State, but ap-
parently in the range of three to four years--will also be
long enough to produce the ratification of an amendment.
Such ratification, it is important to understand, would be
accomplished, if the bill serves its purpose, largely through
approvals by legislatures which are not now, and undoubtedly
will not be at the time of approval, validly constituted on
the population basis required by the Equal Protectiom Clause.
In essence, therefore, S. 3069 is simply a holding operation
in a bootstrap plam by which improperly constituted State
legislatures are to hoist themselves into legitimacy.
Senator Dirksen's Haste

Senator Dirksem;s comment that the Supreme Court's recemt
apportionment decisicns are causing chaocs is quite wmfair. It
is true that until they were handed down, the lower Federal
courts had mo clear guidance. The landmark case, Baker v. Carx,
369 U.S. 186, had opened the Federal courts to spportiomment
suits without setting & specific standard for their resolutiom.

Now, Reynolds v. Sims, supra, has laid down a requirement which
can be easily carried out if there exists the will to do se.

Since the decision is less than two months old, it is somswliaG
gy



somewhat disingenuous of Senator Dirksem to posit only
catastrophe ahead. It is certainly opem to suspicion that
his real distaste is for the increase in power for urban
and suburban comstituencies which strictly ppulation-based
representation in the State legislatures will inevitably
bring about.

It should be added that Senator Dirksen's prediction of
confusion and difficulty can of course be brought about by
State legislatures themselves. If they fail to act promptly
to meet comstitutional requirements, or if they look for
stratagemsto avoid them, the result will be protracted liti-
gation and trouble. To give weight to that possibility in
considering S. 3069 would be somewhat like giving in to a
bully without a fight.

Legalicy

8. 3069 raises at least two constitutional questions,
each of an unusual nature. One has to do with Article III
of the Constitution, which places the judicial power of the
United States in the Supreme Court and the inferior courts
established by Congress. By directing a stay in pending
apportionment cases, Comgress, through 5. 3069 would be in
essence purporting to exercise a judicial fumction, and the
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bill thus would comstitute a legislative intrusion on the
power granted to the judicial branch of the Government. In
m.ummmmam—um.
nuhamum.hmm,mm
meat suits seek the vindication of a comstitutional right and
ummy-mcumzmwm. In the
latter situation, Congress might well be able to comtrol the
nature and extent of the remedies to be granted or demied.
mmmum.-uyu.jmm
arising exclusively under & provision of the Comstitution would
“ehulyhh-wmdma
equitsble relief found only in the hands of the courts. Such
um.um“.muﬂmmmamjw

awymzmmmmm
directly in point on this questiom. In 1926 the State of New
York passed an act requiring its courts, upon application, to
stay certain pending private suits arising out of contracts

uhu-ummmummmm.-‘
either payable in Russian currency or to be performed in

Russian territory. The stay was to endure until the expira-
tion of thirty days after recognition of the Russisn GCovermment
-f =



by the United States. In Slicsbexy v. Mew York Life Ins. Co.,
217 App. Div. 67, 216 W.Y.5. 225 (1926), the court held that

this statutory requirement of a stay, a form of yelief which
should be granted only on the merits, was an interference
with the judicial department of the State of New York by the
legislature in a matter which is wholly discretiomary with
the courts. The court poimted out in particular that the
statutory prescription of a method of halting a particular
class of cases was comtrary to the New York comstitutional
provision granting all jurisdiction in law and equity to
specified courts of the State. This holding plainly supports
the conclusion that §. 3069 is of doubtful validity.

United States v. Klein, 80 U.S. 128, is also instructive.
There an Act of Comgress, the effect of which was to compel
the Court of Claims and the Supreme Court to diswmiss certain
cases upon ascertaining the existemce of certain facts, was
held unconstitutional because it prescribed a rule of decision
in cases pending before the Judicial Department of the Govern-
ment. The Court took the view that Congress had passed the

limit which separates the legislative from the judicial power.
$. 3069 would seem to commit a similar trespass since it would

bind the courts with regard to a2 maiter within the province of
their sole decision.
«ye



zhmdmuummumws.m’«mm
mmnmmm:tmmmmnh
consequences of its enmactwment. As pointed out sbove, it would
operate to leave invalidly constituted State legislatures in
mumtluuo!vhmznoithmw.
HMu.bllmdemml,mum-
mum:mu—l-mhntuﬂlmdum_
and specify that it come into effect upon ratification by
m—mummmm.mumm
mmuhﬁummm-mmx
the Comstitutiom. It is extremely doubtful that such action
by those bodies could withstand an attack on the ground of
gltra yires. To rule otherwise would be to say that assemblies
mmmmmmuqumm
power to participate in the process of changing the Constitu-
mm‘u,unymm.u-mumm
its face.

The proposal for a comstitutional amendment to limit the

apportionment decisions which seems to have received the most
attention is H.J. Res. 1055, introduced by Congressmen McCulloch.

mmm:m-nuasmumm

membership of one chamber of its legislature on factors other



than population, "if the citizens of the State shall have an
opportunity to vote upon the apportiomment.”

Whether this proposed constitutional amendment would be
likely to receive significant support in Comgress is of course
unpredictable at the moment. However, it may well be that
something like it will provide the focus for attention if
Congress gives serious attentiom to recommendations for a
constitutional amendment.

Attached for information is a memorandum on H.J, Res. 1055
mmmmwmmumhm
of a change in the Comstitution to limit the requirement of
mmhmmuasmm
lature. The memorandum expresses the comclusion that none of
these arguments is valid or persuasive.
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H.J. Res, 1055 and R.R. 12016 must be read together.
In Reynolds v. Sims, ____ U.S. ___, 32 Law Week 4535,
the Supreme Court held that the Equal Protection Clause of
the Fourteenth Amendment requires that the seats im both
houses of a bicameral state legislature must be apportioned
_ & population basis. And in Lucas v. Forty-Fourth General
4 _ — U, ___, 32 Law Week 4565, the
Court held that & State spportiomment plam not based sub-
stantially on population is invalid despite the approval
thereof by the electorate of the State. As stated by the
Court, "a citizean's comstitutiomal rights can hardly be in-
fringed simply because a majority of the people choose to

do so.”

H.J. Res. 1055 seeks to amend the Constitution to permit
a State with a bicameral legislature to apportion the wmember-
&pdm“ﬂhﬁ&lmmm. “if the
citizens of the State shall have an opportunity to vote upon
the apportionment.” The resolutiom provides that it shall
be inoperative unless ratified by the legislatures of three-
fourths of the States within seven years.



H.R. neumm&-mjmmdm
m“u.fwn'um.tmmatmm-n-
ut-t.-yleduumummhm
dlMSﬂOWM(D the other house

umummmotattmw'ﬂ-
m.:mwmmmummm
tional amendment proposed by H.J. Res. 1055. This bill is,
cfm.wummmum
wmmwammnuv.m
ummmusmwnm“. It
mmuumnmumummm,
mmmmmm.

Since H.R. 12016 would suspend the jurisdiction of
mmhmmm-mmm

Federal @omstitutiom, uhunmhnmcﬂm
to the same criticisms as H.2. 10181 and H.R. 11879, discussed

separately. Mhuuutoemuummdmu
ﬂz-
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In sum, the law, the theory of democratic goveramment and
the history of represemtation in State govermment all compel

the conclusion that both houses of a State legislasture should

be apportiomed om the basis of populatiom.

To stop with the

full apportiomment of ome house om this basis, as H.J. Res.

1055 is designed to authorize, would, both in principle and

in practice, be almost as vielative of our democratic teaching

-5-



s neglecting the factor of population im both houses.

As pointed out earlier, H.J. Res. 1055 would authorize
apportionment of one house cn factors other than population
“if the citizems of the State shall have the opportumity
to vote upon the apportionment.” This lamguage is umcertain,
and, read literally, would permit apportiomment om factors
other tham population evem if rejected by a majority of the
voters. Moreover, rvegardless of its asbiguity, the provisiom
does mot mske the resolution worthy of support.

The resolution would place in the Comstitution the means
for a majority to inflict permsmently on 2 winority any owmber
of disabilities through manipulation of the seats in one
house of a State legislature. Conceivably, districts with a
predominance of individuals of & minority race or religlon could
be discriminated against in legislative apportiomment--or dis~
tricts with a greater share of wealth could be treated prefer-
entislly--or, as happens now, the residents of urban areas in

a predominancly rural State could be greatly under-represented.

All these possibilities, and others as harmful, could occur
with the sanction of the Comstitution. The present comstitu-

tional protection for minorities would be placed im jeopardy,
-6 -



leaving them no effective relief against the exercise of
tyramny by the majoritcy.
Mmhnmahuhmm&-w

which minority groups have beem able to maintain through the
years on State legislatures by ome device or amother. Only
the protection afforded by the Fourteenth Amendment is serv-
ing to loosen the stramglehold. With a constitutional bless-
ing replacing a comstitutional restraint, as proposed by

H.J. Res. 1055, it is not difficult to foresee sbuses of

mmmsmmm.
In short, H.J. Res. 1055 suffers from the defect of

mmmmmhamumhuﬂnm
with impunity. And curiously, it should be noted, it would even
a-mhmmmmaamuyu-y
given time under circumstances which would leave the minority
in charge virtually forevermore. That such a result is pos-
sﬁhm&-ﬁtmdﬂnlmo!m.
where for ome reason or amother, a majority of the voters was
Mum-mmmu

m-qmmnmmumng—
ture.
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Ares Represencation

The control of State legislatures by the represencatives
from rural areas, with resulting neglect of the needs of the
people living in urban and suburban districts, gave rise to
the litigation which elicited the Supreme Court's unqualified
recognition of the tenet of one man, one vote. H.J, Res 1055
is obviously grounded om a partial dissent from that temet
and on the presumed desirability of giving a greater voice in
at least ome house to those who reside in rural aveas.

Since it would be hard to support the argument that
farmers and those who live at & distance from urban centers
have a claim to prefereatial treatment becasuse of superior
wisdom or other personal characteristics, the effort to af-
ford them such treatment must arise from the feeling that
their needs encitle them to overrepresentation. Some per-
sons argue, for example, that the rural population is a mi-
nority with special needs that would be disregarded in a
WM&“MH&M&W.
This argument would be more appealimg if rural controlled
legislatures had not comsistently neglected the meeds of the
urban majority in vecent times and if the argument were sc-
companied by proposals to provide the means for preventing

continued disregard of problems of the majority. Iromically,
-8 o



the argument would logically lead to majority representation
oimuuimwm*ldcm
atically attespt to thwart their needs emd rights.

To samction effective minority comtrol of State legisla-
m.bymofl..l.hn.mcmw“
any possible harm of mimority rights which might arise from
mmummum
according to numbers. Our constitutional safeguards amply
mmmmumummu—
giving them majority control of State legislatures.

Some believe that the inhebitants of thinly populated
areas ought to be given greater representatiom because of the

It is of course true that regional interests exist within
the States end that it is often wise to provide for the repre-

sentation of such interests in State legislative bodies. But
-’-



MHhmmwm&w
lines of districts to reflect it. It is obviously met
necessary to go further by meking particular areas the bene-
ficleries of extra weight in the legislatuve.

Weighting the votes of citizens differently, by whatever
means, in & house of the legislature for reasons of residence
is not justifisble under emy fair amalysis. To hold that a
vote in one place is more valusble than a vote im another is
simply to megate our cemtral idea of self-government.

Analogy to the Federal System

Many of those who favor the structure which would be
legalized by H.J. Res. 1055 find support for it in the Federal
legislacive structure. They see an analogy between the two
lyt_ﬂm.hdu.ﬂuﬂuhm_hhm
government is proper im State governments.

History provides no foundation for this position. The
combination of the representation of States im ome house of
mmmu&mmhm
“mmunmwmm
States agreeing to form e federal union. It was not & com-
promise~-as H.J. Res. 1055 must be deemed--gyer what consti-

tutes a fair apportionment. The compromise in the comstitu-
mmﬂnnm“dﬁ-md—,
-u-



Those who favored a legislature made up of one house with each
State represented equally--the same apportionment ss in the
Congress of the Confederatiom--uniformly believed that the new
government should merely be & recomstruction of the old Com-
federation, although with additiomal power to meet the problems
the Confederation had been wnsble to solve. Thus, they saw
the mew government &s a Comfederatiom of sovereign States with
powers in areas in which the individual States had been inef-
fective. On the other hand, the advocates of a legislature,
quumumm.mmuuyn-
cording to population invarisbly comsidered the proposed con-
stitution &s establishing an emtirely new governmen:t operating
directly on the people with the States in a decidedly sub-
ordinate role. Ultimstely, because the deadlock over the
basic nature of the govermment amd the apportionment which
M-mmm»;ummm
of a mew constitution, the delegates compromised. They de-
liberately decided to establish a govermment which operated

the people, while the Semate represented the States. Thus,

the apportiomment of the Congress was seen as reflecting the
-u-



nature of the mew government--a mixture of a national govern-
ment, which would have required representation based on popu-
lation, and a Confederation, which would have required equal
representation from each of the States.

In comntrast to the circumstamces of the Federal Govern-
ment, State legislative districts are mot, and never have been,
sovereign and independent. Whether or not they have functions
in additlion to the election of legislators, they are mere
subdivisions created by the State for its purposes with neo
independent powers of their own. The government of a State
is by no stretch of the imagination a mixture of & confeders~
tion of sovereign territories and a govermment operating di-
rectly on the people of the State. Therefore, there 42 no
analogy to the Federal Government.

It should be noted also that the fremers of the Constitution
were in agreement that, as to a State Govermment, with full
powers directly over the people, both houses must be appor-
tioned on the basis of population. Thus, Hadison repeatedly
made clear at the Comstitutional Convention and elsewhere that

fairness demanded equal representation in a State legislature

on the basis of population. Alexander Hamiltom, James Wilson

of Pemnsylvania, Pierce Butler of South Carclina, Rufus King
-l2 -



of Massachusetts and others spoke to the same effect. And
Jefferson repeatedly demounced the inmequality of representa-
tion provided by the Virginias Comstitution of 1776 and just
as often proposed changing it to require that both houses
be apportiomed on the basis of population. Significantly,
several Scetes, other than Virginis, which were wmequally
apportioned during the colomial period, changed their com-
stitutions after independence to remedy the unfairmess. And,
as noted above, the Horthwest Ordimance, which was adopted by
the Congress of the Confederation im the year of the Comsti~
tutional Convemtion, provided for represemtation by population
in State and territorial legislactuves.

Eifect on Blcameralism
Some see the requirement of representation according to
population in both houses as a blow ending the effectiveness
of bicameralism. But that requirement does not thwart the
purpose of a two-chamber legislatuve--that is, for each chamber
to act as & check upon the other 50 as to prevent the passage
of hastily comceived or undesirable legislation. The very

existence of two chambers provides a check simce two separate
bodies tend to develop differeat traditions and ideas and

the necessity for comeurremce of each slows down the legisla-
tive process. Moreover, there are ways of providing a differemc
-l3 -



couposition for each body other than weighting one in favor
of rural or other voters. The size of the bodies, derived
from varying sizes of their members' constituencies, may
differ. The lemgth of terms of office may differ. And the
fixing of boundaries for the sests in the upper house may take
hnomw-r“whmnmm
reflected in the lower.

Finally, experiemce has showm that bicameralism is mot
inconsistent with the same apportionment of both houses. The
constitutions of tem States have identical methods of appor-
tionment in each chamber (Indiana, Massachusetts, Minmesota,
Oregon, South Dakota, Temnessee, Washington, West Virginia,
Wisconsin and Wyoming) of which all but the comstitution of
Wyoming provide for population as the basis of apportiomment
in each.

There is no reason to believe therefore that malapportiom-
ment in at least one house is a prerequisite to a bicameral
legislature.



of the States but the rights of individuels.

In the long run, the requirement that both houses of a
State legislature be apportiomed om the basis of population
will strengthen the position of the States. One of the main
reasons for calls upon the Federal Covermment to render as-
sistance in fields where the States have power to act is that
unfairly apportiomed State legislatures have neglected the
needs end problems of their urban and suburban communities.
Adequate representation of those commumities will bring with it
adequate attention and responses to their needs. The comse-
quence can hardly be anything but a greater role for the States
and a lesser role for the Federal Govermmeat with respect to
many activities where the trend has heretofore beem the op-
pesite.

ne of the greatest virtues of our Federal system is its
invitation to the States and their subdivisions to experiment
and to devise their own solutions to problems of the day.
Legislative willingness to tackle those problems can make a
great coantributiom to the welfare of their electorates and
of the whole mation. And legislatures fully representative
of those who ave affected by the problems will inevitably be
led to tackle them.



The Supreme Court decision im Reywolds v. Sims, suprs,
does mot impose a precise and inflexible mathematical cal-
culation as the rule for apporticmment. Comsequently,
H.J. Res. 1055 cannot be deemed necessary to aveid such a
rule.

The Court stated in Reymolds (32 Law Wesk 4548):

A consideratiom that appears to be of more substance
in justifying some deviatioms from



-~ % 1,

onclusion
H.J. Res. 1055 takes a road leading sway from the great

democratic ideals of equality and majority rule which have
served the country so well in the past and ave of vital im-
portance for the present snd the future. None of the reasouns
frequently advanced for turning away from these ideals im the
matter of comstituting the membership of State legislatures
is valid or persuasive. H.J. Res. 1055 therefore lacks a
sound basis for approval.
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February 19, 1964

Memo for John S.
From Senator

Have you read the text of the ruling on equal House
representation by the Supreme Court? What is your view of
it? What do the political scientists say about it? Has
anyone made any comments about it? Should we do so? And
if so, could we get someone in the political science com-
munity to help prepare us a good thoughtful statement? I

leave this in your hands. Thanks.



|ment, it would cast aside thei
‘principle of a House of Repre-
ision for |sentatives elected ‘‘by the peo-|
ich the Su- |ple,” a principle tenaciously!
'fought for and established at|
the Constitutional Convention. |

The history of the Constitu-|
tion, particularly that part of il‘|
relating to the adoption of Arti-|

F
of Jus
the
pre
the House|of| Representatives: |
ajority
. . . We agree with Judge
Tuttle (of United States District
Court for Northern Georgia))
that in debasing the weight of
appellants’ votes the State has
abridged the right to vote for|,f Representatives. . . .
members of Congress guaran-
teed them by the United States PR 4
Constitution, that the Districl‘ Periodic Census
Court should have entered a Insured ldea
declaratory judgment to thal| The debates at the (Constitu-
effect, and that it was therefore |tjonal) Convention make at|
error to dismiss the suit. The least one fact abundantly clear: |
question of what relief should That when the delegates agreed|
be given we leave for further |that the House should represent|
consideration and decision by “people” they intended that in1
the District Court in light of gjiocating Congressmen the
existing circumstances. ... . |number assigned to each State
. - - We agree with the Dis-|p0014 be determined solely by
trict Court that the 1931 Georgm.the number of the State's inhab-
apportionment grossly discmm':itants, |

inates against voters in thg 5th | T it
congressional district, A single 1h¢ Constitution embodied|

|ele I, Section 2, reveals that|
those who framed the Constitu- |
tion meant that, no matter what|
the mechanics of an election,|
whether State-wide or by dis-{

| was to be the basis of the House|

other
manney, the
representativ
stituents will\rémain in
the same."

It is in the
tory that we must construe
Article I,. Section 2, of the Con-
stitution, which, carrying out

=)

the ideas of Madison and those |

of like views, provides that
Representatives shall be chosen
“by the people of the several

States” and shall be “appor- tion of 398 Representatives from

|triets, it was population which|tioned among the several States|37 States, leaving a *‘constitu-|our system of government, the
according to their re- tional”’ House of 37 members

spective numbers." X
No right is more precious in a
free country than that of having

a voice in the election of those|ly is that the Congress has not
laws under dealt, and the court believes

we will not deal, with the problem |
even Of congressional apportionment

who make the
which, as good citizens,
must live. Other rights,
the most basic, are illusory if
the right to vote is undermined.

Great Body
Of the People

Our Constitution leaves no
room for classification of people
in a way that necessarily
abridges this right. In urging

Congressman represents from |
two to three times as many 5th
district voters as are represent-
ed by each of the Congressmen

Edmund Randolph’s proposa]il!“’-‘ peoplq to adqpt the Consitu-
for a periodic census to insure tion, Madison said in No. 57 of
“fair representation of the the Federalist:

people,” an idea indorsed by| ‘‘Who are to be the electors of

(George) Mason as assuming
that “numbers of inhabitants”
should always be the measure‘
|of representation in the House
of Representatives.

The convention also over-
whelmingly agreed to a resolu-
tion offered by Randolph to
base future apportionment
squarely on numbers and to
delete any reference to wealth. |
And the delegates defeated a

from the other Georgia con-
gressional districts.

The apportionment statute
thus contracts the wvalue of
some votes and expands that of
others. If the Federal Constitu-
tion intends that when qualified
voters elect members of Con-
gress each vote be given as
., much weight as any other vole,

then this statute cannot stand.
Rule Followed motion made by Elbridge Gerry
: to limit the number of Repre-|
Automatically | sentatives from newer Western|
We hold that, construed in its States so that it would never |
historical context, the command | exceed the number from the|
of Article I, Section 2 (of lhe‘original States.
Constitution) that Repre-| It would defeat the principle
sentatives be chosen “by the solemnly embodied in the great
people of the several States” compromise — equal repre-
means that as nearly as is|sentation in the House of equal
practicable one man’s vote in a numbers of people — for us to
congressional election is to be hold that, within the States,
worth as much as another’s. legislatures may draw the lines
This rule is followed automa-|of congressional districts in
tically, of course, when Repre-|such a way as to give some|

sentatives are chosen as a!yoters a greater voice in choos- |

ing a Congressman than others.

The House of Representatives,
the convention agreed, was to
represent the people as indi-
viduals, and on a basis of com-

group on a State-wide basis, as
was a widespread practice in
the first 50 years of our Na-
tion’s history.

It would be extraordinary to

suggest that in such State-wide | pleate uality for each
elections the votes of inhabi- goter. 7 _eq ¢
tants of some parts of a State, ‘

for example, Georgia's thinly| Rijght Precious

opulated 9th district, could be |
aeighed at two or three times| In Free Country ;

the value of the votes of people| Soon after the Constitution
living in more populous parts of | was adopted, James Wilson of
the State, for example, the 5lh!Penngy1vania_ by then an Asso-|
district around Atlanta. . . . |ciate Justice of this court, gave!
We do not believe that the a series of lectures at Phil-|
framers of the Constitution adelphia in which, drawing on|
intended. to permit the same his experience as one of the!
vote-diluting discrimination to|most active members of the
be accomplished through the|Constitutional Convention, he
device of districts contnininglsaid:
widely varied numbers of inhab-| “All elections ought to be
itants. equal. Elections are equal,
To say that a vote is worth when a given number of cit-
more in one district than in|izens, in one part of the State,
another would not only runchoose as many repre-
counter to our fundamental sentatives, as are chosen by the
ideas of democratic govern- same number of citizens, in any

the Federal Representatives?
Not the rich more than the
poor; not the learned more than
the ignorant; not the haughty

heirs of distinguished names,

more than the humble sons of
obscure and unpropitious for-
tune. The electors are to be the
great body of the people of the
United States. . . .

Readers surely could have
fairly taken that to mean, “‘one
person, one vote, . . .”

While it may not be possible
to draw congressional districts
with mathematical precision,
there is no excuse for ignoring
our Constitution’s plain objec-
tive of making equal repre-
sentation for equal numbers of
people the fundamental goal for
the House of Representatives.
That is the high standard of
justice and common sense
which the founders set for us.

The Minority

Following is a partial text
of Justice Harlan's dissent:

I had not expected to witness
the day when the Supreme
Court of the United States
would render a decision which
casts grave doubt on the consti-
tutionality of the composition of
the House of Representatives.

It is not an exaggeration to
say that such is the effect of
today’s decision.

The court’s holding that the
Constitution requires States to
select Representatives either by
elections at large or by elec-
tions in districts composed “as
nearly as is practicable” of
equal population places in jeop-
ardy the seats of almost all
the members of the present
House of Representatives.

In the last pcong

election, in 1962, Repre-
sentatives from 42 States were
elected from congressional
districts. In all but five of those
States, the difference between
the populations of the largest

the validity of such a considera- 00fer _on the court blanket
tion as a factor in constitutional

and smallest districts exceeded|a power which the Constitution authority to step into every
100,000 persons. ireserves to the Congress; it is|situation where the political
A difference of this magnitude |also overruling congressional branch may be thought to have
in the size of districts the av-| judgment. . . . fallen short.
erage population of which in| [ The stability of this institution
each State is less than 500,000 is| ¢ Political |ultimately depends not only
1 IS Folitica : -
presumably not equality among| . X upon its being alert to keep the
districts “‘as nearly as is pracJ FlE’d Of AC tion other branches of Government
ticable,” although the court| Today’s decision has portents within constitutional bounds but
does not reveal its definition of for our society and the court equally upon recognition of the
that phrase. itself which should be recog- Ilm:lqtmns_on the court’s own
Thus, today’s decision im-|nmized. ... The claim for judicial functions in the constitutional
pugns the validity of the elec-|relief in this case strikes at one system, A
of the fundamental doctrines of What is done today saps the
political process. The promise
of judicial intervention in mat-
ters of this sort cannot but
encourage popular inertia in
efforts for political reform
through the political process,
with the inevitable result that
the process is itself weakened.
By yielding to the demand for
a judicial remedy in this in-
stance, the court in my view
does a.disservice bath to itself
and to the broader values of our
system of government.

separation of powers.

now sitting. . . . X In upholding that claim, the
The unstated premise of the court attempts to effect reforms

court’s conclusion quite obvmus-l‘m a field which the Constitu-

tion, as plainly as can be, has

it committed, exclusively to the

political process.

This court, no less than all

jother branches of the Govern-
{ment, is bound by the Constitu-
tion. The Constitution does not

in accordance with what the
court believes to be sound polit-
ical principles,

Laying aside for the moment

interpretation, it hecomes rele-
vant to examine the history of
congressional action under
Article I, Section 4. This history
reveals that the court is not
simply undertaking to exercise
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A June 28, 1964 Washington Post article by Richard Scammon
considered the probable effects of the Supreme Court's June 15th
reapportionment decision, Scammon, the Director of the Bureau of
the Census, wrote that although it 1s impossible to predict the
precise consequences of the Court's ruling, there are some things
which we can be relatively o-wn of. Implementation of the de-

cision, according to Scammon, will be influencial in fomr princi-

pal areas of American political 1life.

47 Rural America will lose its dominant position in the state
legislatures and political power will be transferred to our metro-
politan areas. But, Scammon adds, "Most of this 'metropolitan' gain
in representation will be a gain for the suburbs". The cities will

profit some, but not nearly as much as the suburbs.

2. Reapportionment will not"produce a strong liberal trend in
America" writes Scammon. Some people hold this erronecous view
because they believe that the cities will be the big winners in

reapportionment.

3 The propably effects on our two political partles are thac
the Republicans will lose rural representatig®d and gezin suburban
representati®¢d. The Democrats stand to xxam gain in the cities;
but once again, the heaviest gains will accrue to the conservative

areas which surrond the cities.

L, Scammonid also writes that "a more representative apportion-
ment system in the state legislatures might lead to a growth in
the power and role of the states.in our Federal system". If our

state legislature become accurate reflegtions of population dastri-
bution, they will be receptive to the needs of our cities and suburbs



=
and thos jgreaa will no longer be forced to turn to Washingtoﬁ,

for the solution of their problems.
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SS 461, Stay of Proceedings for Reapportionment of State Legislative Bodies

(a) Any court of the United States having jurisdiction of an action in which
the constitutiordality of the apportionment of representation in a State legis-
lature or either house thereof is drawn in question shall, upon application,
stay the entry or execution of any order interfering with the conduct of the
State government, the proceedings of any house of the legislature thereof or of
any convention, primary or election, for such period as will be in the public
interest.

(b) A stay for the period necessary --

(i) to permit any state election of representatives occurring
before January 1, 1966, to be conducted in accordance with the
laws of such State in effect immediately ptreceding any adjudica-
tions of unconstitutionality and

(ii) to allow the legislature of such State a reasonable opportunity
in regular session or the people by constitutional amendment a
reasonable opportunity following the adjudication of unconstitu-
tionality to apportion representation in such legislature in
accordance with the Constitution shall be deemed to be in the

public interest in the absence of highly unusual circumstances.

(c) An application for a stay pursuant to this section may be filed at
any time before or after final judgment by any party or intervenor in
the action, by the State, or by the Governor, or Attorney General or any
member of the legislature thereof without other authority.

(d) In the event that a State fails to apportion representation in the
legislature in accordance with the Constitution within the time allowed by

any stay granted pursuant to this section the district court having
jurisdiction of the action shall apportion representation in such legislature
among appropriate districts so as to conform to the Constitution and laws

of such State insofar as is possible consistent with the requirements of

the Constitution of the United States, and the court may make such further
orders pertaining thereto and to the conduct of elections as may be appropriate.

(e) An order of a district court of three judges granting or denying a

stay shall be appealable to the Supreme Court in the manner provided under
Sec, 1253 of this title, and in all other cases shall be appealable to the
court of appeals in the manner provided under Sec. 1294 of this title,

Pending the disposition of such appeal the Supreme Court or a Justice thereof,
or the court of appeals or a judge thereof, shall have power to stay the
order of the district court or to grant or deny a stay in accordance with
subsection (a) and (b).

ik

8/13/64
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special sesslon of legislature ip order 1o reapportion before the

. since Baker v. Carr and thecretically this bI11 could hnlihto

'nfs froe 241l Boyd, National Wemicipal League

S < e :

In Oklahoma, Coloradoc, Delaware, Michigan - court orders have already
reen implemented anc any stay now would mean that those states would
aifxmaxmxfmx chactic situations. In Colorado the action was the
result of a Tederal District Court order resu¥icg from the Supreme
“ourt decision. 1€ Delaware the legislature met as & direct result
~¢ the 5.C. decision enc passed a new appport.oment plan. In Michigan
s2th result of the S.C. decision a1 pert of the process set up by
+re new constitution. Ckiahosa- the Federal Llstrict Court took a
ccustitutional amendment approved by the pcuple on May 26, 1963 and
struck those parts in conflicr with the §.C. decision and otherwise

'ﬁpMd 1tt :

-iuhin;tm --Fodml court ordered that next sessior of legislature
.5e uighud votin;

ZLomn = lp.clll uulon of leggulltﬁu ip process of reapportioning.
NY - Court order allows delay untii regular eession next year.

Fepablic Party in NY wants Lowever to have & snecial session after
the election so lame duck lepislatdre can do the reapportioning.

V1 - Federal District Caur has <rdered either reapportionment now
or that the mew legisiature mam prohibited from doing anything but =
rupport.lﬂ. Dirksen bill would reduce chics in this state.

.1n '

_.lcctiﬂ held In 1965 in Miss, ¥y, @nd Va. Va. would have to t:m

1965 election--so Dirksen bill would cm:anably save them tho -
tmﬂt l! @ :pnlal sessico. .

éh

Idaho smrt granted 4 stay untu after regular session in 1968. .

Tows - & tnpmw mﬂ 1inived rupportiomenx by a regular sesi “‘ -
=f the ugnum uin !u Ia -*hct thh fall. htlt ugulur uﬁbg i
can ruppminn ; ¢ A

%um”stﬁuﬁlﬂ&nlamwwmﬂmq‘“. :
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+hese actions.mméx Alabamd, Colorado, Conn (now in process), De
riordda, Georgla (Senate}, Idahc {lirited appartlnmsnt} lndhnl.
lowa, Xansas, Kentucky, Loulsiana, Maryland, Micnigan, Mississippi,
Nebraska, New Mexico, N.C, (this not dore as result of any court actlm
Ok lshoma, Pa., Temnnessee, Vermoot, Virgimia, Wasnhington (order For. i

u“g‘aud voting in legislature), West Va,, Wisconsiu, Wyoming.



August 17, 1964

WHITE HOUSE FOLDER

Memorandum: Dirksen-Mansfiéld reapportionment situation, nﬁ;}

Q N\ﬁ
i

1, The AFL=CIO has been unable to devise any amendments which
could possibl"satisfy Senator Dirksen. Their suggestions are all
long the line of a "sense of the Senate" resolution similar to the
McCarthy-Javits proposal: namely, that the Senate hopes the courts
will move carefully in this area, etce.

From: John Stewart

2¢ A meeting in Senator Mansfield's office on Monday afternoon
with Katzenbach, Cox, Mansfield, Clark, Hart, Pastore, McCarthy, etc,
failed to produce any new possibilities. The Senators did not accept
the Katzenbach-Cox thesis that the Dirksen-Mansfield compromise was
"meaningless." Also, the President has received calls from Mayor Daley,

Walter Reuther, etc, urging him not to accept the D=M compromise,

3. Recommendations: I strongly recommend the following course

of action,

ae Senator Mansfield go to the floor on Wednesday with the
following statement: that the issue is far more controversial than
first thought, that the degree of opposition is far deeper than
first imagined, that we have tried to find a middle-ground and
failed, that serious problems in 27 states would result from passage
of the Dirksen-Mansfield compromise, that the President's program
must move forward, etc. and that, therefore, I move reluctantly
to table the Dirksen-Mansfield compromise.,

be Immediately following the tabling motion by the majority
leader, he should offer a "sense of the Senate" resolution--perhaps
the McCarthy-Javits proposal, or something similar--so that Senators
will be able to cast a positive vote on the same day, This would,
I believe, be helpful in lining up support among such Senators as
Symington,

ce The majority leader could also pledge that full hearings
would be held after the November elections and that the item would
be the first business brought up in January,

de The Senators opposed to the Dirksen-Mansfield compromise
are prepared to continue their filibuster after the Convention, if
necessarys. Therefore, I believe that the issue must be disposed of
in some definite fashion, The procedure outlined above seems to
offer the kxk best alternatives in the existing circumstances,



i MINUTES ON REAPPORTIONMENT MEETING

Monde: t 17, 1964, Room S-208, U. S. Capitol, 2:00 P.M.

In opening the meeting, the Majority Leader stated that his
only reasons for going along with the compromise was a hope to resolve
the differences, promptly, and a belief that the states should be given
a little time to meet the requirements of reapportionment while up-
holding the Court. There subsequently ensued a lengthy discussion of
the legal significance of the Dirksen Amendment. In general, the
opponents felt that it was a challenge to the Court, a measure of
doubtful constitutionality which would delay and even throw back the
whole process of reapportionment. Senator Douglas' view was that Senator
Dirksen, in the interim, intended to get a Constitutional Amendment to
teke the Courts out of the subject altogether. There was no quarrel
with this view but it was pointed out that his interpretations and
intentions did not have to prevail.

The Justice Department people made clear that they would
prefer no bill but if one were necessary, the Dirksen Amendment was
not nearly as bad as thegponents tended to describe it. They pointed
out, among other things, that (1) it did not affect state court decisions
on reapportionment; and (2) it would not mean the undoing of most of the
reapportionment which had already teken place. In their judgment, all
the amendment would do would be to provide a stay in Court procedures which

had not already gone too far and in those few instances where the state



elections occurred in November 1965. It was estimated that not more
than 3 or 4 states would be affected. They agreed to prepare a state
by state analysis of the precise effect of the Amendment.

The only tengible suggestions insofar as the procedural
bind is concerned were the following: Senators Proxmire and Burdick
suggested exploring the possibility of the Proxmire amendment which
involves adding the word "not" in order to reverse the whole implication
of the amendment. Clark and Hart addressed themselves to the possibility
of/iabling motion. Senator Hart, in particular, stated that the Leader-
ship should be advised that "there are enough voices to stop the measure
and enough votes to pass it." He thought in the circumstances the
Leadership should consider the possibility of a tabling motion with
perhaps the promise to take the matter up separately before the end of
the session. He felt that if the tabling motion were linked with the
desire for adjournment it might prevail.

Senator Proxmire noted that there were 5 or 6 members
"determined to talk for weeks" and that the Leadership might consider
the eppropriations route for foreign aid without an authorization bill.

Senator Muskie seemed to be inclined to favor the insertion
into the Dirksen Amendment of the words "prima facie" in connection with

"deemed to be."



NFR AFL-CIO AFL~CIO
AUGUST 13, 1964

TO ALL MEMBERS OF U, S, SENATE
AS PER ATTACHED LIST:

PENDING PROPOSAL TO STAY COURT ORDERS AFFECTING REAPPORTIONMENT
OF STATE LEGISLATURES IS DEROGATORY OF U. S. CONSTITUTION

PUBLIC INTEREST, AS THIS AMENDMENT SPECIFICALLY STATES,

THE SENATE IS CONSIDERING THIS REVOLUTIONARY PROPOSAL WITHOUT
ANY HEARINGS WHATSOEVER. THE MOST ELEMENTARY CONSIDERATIONS

OF DUE PROCESS REQUIRE THAT INTERESTED CITIZENS BE GRANTED AN
OPPORTUNITY TO PRESENT THEIR VIEWS TO THE APPROPRIATE COMMITTEE,
AFL-CIO EXECUTIVE COUNCIL IS UNANIMOUSLY ON RECORD OPPOSING

ANY LEGISLATIVE INTERFERENCE WITH THE JUDICIAL BRANCH,.

THEREFORE I STRONGLY URGE YOU TO VOTE AGAINST ANY SUCH PRO-
POSAL AND TO EXERT EVERY EFFORT TO ASSURE ADEQUATE HEARINGS

ON THIS HIGHLY IMPORTANT QUESTION,

Andrew J, Biemiller

Director, Department of Legislation
AFL-CIO



Republican National CommirtTee

1625 EYE STREET, NORTHWEST WASHINGTON 6, D.C. NAtional 8-6800

FOR RELEASE

ON DELIVERY
AUGUST 10, 1964, 11:00 A.M.

REMARKS BY SENATOR BARRY GOLDWATER,
NATIONAL ASSOCIATION OF COUNTIES,
WASHINGTON, D.C., August 10, 1964

I've just had the Very great pleasure of reading the basic govern-
mental philesophy plank of your American County Platform.

"Leave to private initiative all the functions that citizens can
perform privately; use the level of govermment closest to the community for
all public functions it can handle; utilize conperative inter-governmental
agreements where appropriate to attain economical performance and popular
epproval; reserve national actinn for residual participation where state and
local goverrments sre not fully adequate, and for the continuing responsibil-
ities that only the national government can undertake."

I know that not all of us here agree on partisan matters or affilia-
ion, But, if you subscribe to that platform, I can tell you very flatly that
we agree absolutely in our philosophy of government.

And, as I have been saying for some time now, it is te give
America a chance truly to chnose that philosophy of goverrment that I am seek-
irg the Fresidency of the United States,

411 of you can see this choice frem a true vantage point--the
county goverrment. You have first-hand experience of a growing tendency to
“y-pass varicus levels of lecal and area goverrment and to hand problems dir-

ectly over tn the Federsl goverrment,

Yeu have confident reason to knew that this is not necessary; that

iocal governments, goverrments close to the people, can bear the primary

goverrmental responsibility for meeting our natisn's major domestic needs.
You may judge, also, who in public life just talk about the pre-

rogatives of local goverrment and who in public life actually match deeds to

their words.

(more)
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I submit to you that at the very heart of the domestic difference
between the two great American parties is their performance in regard to
local governments. And I urge that, because of your particular position in
the structure of our government you judge the parties most carefully on
this basis.

Nowhere is the dynamic conservatism of the Party I am proud to
represent more clearly evident than in this concept of govermment. I say
conservative because we believe in building upon the best of the past. I
say dynamic because we believe that tomorrow belongs to those who will work
to build it and not just to those who talk about it.

County governments have the opportunity to be keystone contri-
butors in the re-building of a balanced governmental structure in this
country--a structure that can serve people best by serving the people it
knows best, in the localities it knows best.

Not only are county goverrments area-wide in scope, and yet
very local in nature, but two-thirds of our total population increase in
the past decade has occurred in suburban areas which, in many instances, do
not lie within the jurisdiction of any municipality.

Here, dramatically, we can see where a local segment of govern-
ment can clearly fill a pressing need in ocur nation.

And I suggest that the public demand for and desire for local
leadership is crystal clear. The equally clear danger, however, is that
whenever and wherever local goverrments fail to respond, then Washington's
ever eager fingers of bureaucracy are right there, waiting to grab the
defaulted responsibility.

In stressing the local need and the national danger I do not for
a moment suggest that the Federal government has no role in the problems of
shifting patterns of urban, suburban, and rural population.

The Federal govermnment must have effective powers efficiently
to meet its Constitutional responsibilities in working cooperatively with
state and local governments and, in some instances, to coordinate or pro-
vide research data and stimulation for local programs.

Also, it should be a prime role of the executive branch of
goverrment to see to it that local goverrments have the tools with which
to do their jobs, and thus preclude the need for Federal take-overs.

(more)
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We have, far too long, seen a Federal establishment obsessed by
the enlargement of its role and its personnel.

We can, instead--and I am dedicated to this proposition--have a
Federal establishment just as properly and prudently concerned with turning
power over to the people, rather than taking it away from them.

And T suggest that we'll all be better off, from the village to
the nation, as a result!

This isn't turning back the clock. Is freedom and local respon-
sibility going backward? Not at all.

The people who look backward are those who seek sclutions only
by concentrating more and more power in fewer and fewer hands.

That's not a new idea. That's the oldest, worst idea in govern-
mental history!

The meaning of the American revolution was the rejection of that
idea. And if we are to keep that revolution alive and ongoing, we must in
our time also reject absentee government and the centralization of power.

In practical terms, I suggest that we need such action as:--

a critical re-examination of federal, state, and local tax revenues to find
feagible and equitable methods of effectively redistributing them to keep
local monies closer to local projects.

--a critical re-examination also is needed of Federal grant-in-aid
programs, with a view to eliminating thecse no longer necessary, and channel-
ing the remaining cnes through the states.

--we would be well served, also, by a hard look at the system
nf federal paymerts to state and local governments for Federal lands. With
an increased citizen demand for services from the rural goverrments where
much of this land is located, the exemption of it from local tax rclls can
pose serious finaneial hardships.

But now let me ask you the most important question of your
political life.

Of what use would be the sclutions to all of those problems, or
any domestic problems, if we cannot solve the crucial problem of peace in
the world itself?

The very existence of a world or a freedom in which to solve
all the other problems is dependent upon the outcome of this crucial issue.

(more)



-4~

And I submit to you this plain but fateful propositicn; this
nation and the entire free world risks war in our time unless free men remain
strong enough tec keep the peace!

Many of us have worked so very hard in the past years on behalf
of the preparedness of this nation that some critics try tn make it appear
that we are preoccupied by war, or eager to start one.

There is no greater political lie.

We are preoccupied by peace.

We are fearful that the peace is being permitted to slip away,
as 1t has three times in the past, by leadership that misjudges our enemies,
mistrusts our own destiny, and misuses or fails to use our great natinnal
power.

This nation has been prosperous under both political Parties.
But this nation has gone teo war under only ene Party--and that is not the
Party I represent.

And today, as it has before three wars in the past, our guard
is dropping in every sense.

We are disarming ourselves and demoralizing our allies.

Despite a ludicrous bookkeeping exercise in which the present
Administration claims to have more than doubled defernse research and develop-
ment, the hard fact is that our R & D program has increased by less than 15%
in each of the past three years and by only close to 10% this year. This is
scarcely enough to keep pace with rising prices, much less with the awe-
inspiring technology of modern defense.

Even our everall defense budget, as comparcd with the growth of
non-defense spending, has been declining.

Make no mistake -- I don't want defense spending to go up. But
I am convinced that Americans are prepared to pay for every dollars' worth
of defense we actually need.

This Administration, which inherited the mightiest arsenal for
the defense of freedom ever created on earth, has so depleted it that we
face the prospect of going into the decade of the 1970's without a single
new manned bomber.

Ye face the prospect of going into that decade with a worn and
obsolete force composed only of those left-over planes still able to fly.

(more)
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At worst we could find ourselves in the 1970's without a single
one of the flexible, manned weapons which give us the vital scale of a con-
trolled, graduated deterrent rather than only a capacity for all-out, inter-
continental nuclear confrontation.

Let me also warn you against the public relations gimmick of
parading versions of a single reconnaissance aircraft before the public and
representing them as a whole series of new weapon systems!

I am afraid that this device is as pure bunkum as when we tried
to fool ourselves into believing that our men could train with wooden rifles
and in cardboard tanks, and that this would impress the enemy.

It didn't then and it won't now.

Nor will our enemies in the world be tempted to turn from the
ways of war by such facts as this: our appropriations for strategic deterrent
forces of all sorts have been declining steadily. In the current fiscal
year they are hardly half of what they were three fiscal years ago.

And what of this, the most perilous statistic of all? Under
our present defense leadership, with its utter disregard for new weapons,
our deliverable nuclear capacity may be cut down by 90% in the next decade!

Let me repeat that. The figure is startling, and yet undeniable.
Sometime in the decade ahead, unless present plans are changed by the demand
of an aroused public, America's deliverable nuclear capability may be cut
by 90%

This will not serve the cause of peace. This will merely tempt
the forces of aggression--just as weakness has tempted them to war three
other times in our century.

To insist on strength is not war mongering. It is peace-
mongering--the only kind that ever has worked in the whole history of the
world!

Winston Churchill once was called an extremist because he spoke
up for Britain's defenses at a time when appeasement was popular. Had he,
rather than those who called him names, been listened to there is every

reason to believe that the second world war could have been prevented.

(more)
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Only with the strength to keep the peace can we ever hope for
the time in which the ideological obsession of Communism will be abandoned
by the leaders of the nations which today we call Communist. Yet, there are
those who fear that strength may only provoke the enemy. Was it strength
that was responsible for the attacks on our destroyers in the Gulf of Tonkin?
Or was it the enemy's doubt nf our strength and our will to use it?

I charge that our policies have become so involved, so twisted
with diplomatic red tape that the enemy might well have wondered if we
weuld accept their attacks at sea on the same basis that we have been
accepting their attacks on land.

I support, as does my Party, the President's firm action in
response, But I must point cut that it was just that, a response--an incident,
not a program or a new policy; a tactical reaction, not a new winning strategy.

Yes--we support the President in this strong, right action. No--
we will not let this one action obsure a multitude of other needed actions.

And, no--we will not let our support today silence our basic
criticism; that the war in Vietnam--and let's call it what it is, a war--
that the war in Vietnam is being fought under policies that obscure our
purposes, confuse our allies, particularly the Vietnamese, and encourage
the enemy to prolong the fighting.

Wie must, instead, prosecute the war in Vietnam with the object
of ending it, along with the threats to the peace that it poses. Taking
strong action simply to return to the status quo is not worthy of our sacri-
fices, our ideals, or our vision of a world of peace, freedom, and justice.

This does not mean the use of military power alone. We have
vast resources of economic, political, and psychological power which have
net even been tapped in our Vietnamese strategy.

These can be the peaceful means of waging war on war itself.

I say let us use them!

As it is, we seem forever to be making crisis decisions in the
middle of the night--crisis decisions for supposedly isolated outbreaks of
fire. Actually Communism remains a global, not an isolated threat, and we
must face it as such or risk, in some uninformed response to a supposedly
isclated crisis, the misstep that could bring us closer to the nuclear war

we all want to avoid.
(more)
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Those who remember that the final defeat of free China occurred:
while our eyes were riveted on the Berlin blockade, cannot help but realize
that today--while our eyes are fixed on Vietnam~-we face another disaster in
the heart of Africa, the Congo.

We need to understand that a devotion tc preparedness is a
devotion to peace--and that those who rashly would disarm us unilaterally,
risk tempting our enemies to war, just as they have before every other war
of this century.

In my campaigning across this nation I can hope to sound no more
clear message than that of peace through preparedness.

And you, in turn, regardless of the other interests which may
absorb you, face no greater challenge.

If we cannot remain strong encugh and skillful enough to keep
peace in the world, the prosperity of our nation will avail us little at

all.
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__EVERETT McKINLEY DIRKSEN MINORITY LEAD

ILLINOIS

August 4, 1964 ; AT []]
re: Reapportionment

Dear Colleague:

The decision by the Supreme Court last month declaring the composi-
tion of six State legislatures invelid and casting doudbt on the
composition of all other State legislatures has resulted in a
nurber of Members of both Houses proposing constitutional amend-
ments dealing with the apportionment of State legislatures.

Bearing in mind the possibility that the time remaining in this
session may not afford an opportunity to complete the careful
study of these proposels which they merit and considering the
fact thet the federal courts have indicated an intention to
immediately apply this decision so as to give a State as little
as fifteen days to comply, as in the case of Colorado, I will
introduce today a bill to provide a breathing spell and adequate
time for serious consideration of these amendments.

A copy of this bill and of my statement is enclosed for your
consideration. It is my intention to offer the bill as an emend-
ment to eppropriate legislation at the earliest opportunity.
Sincerely,

é‘/@e%’?‘*“"’? olinheniy

Everett McKinley Dirksen

enclosure



Mr. President:

On June 15, 1964, the Supreme Court handed down a threatening series of
decisions. Concembtrating on Reynolds v Sims the Court said that unless the
membership of each House of a State legislature is selected on the basis of
one man, one vote the legislature is unconstitutionally constituted. The
States involved were ordered to reapportion immediately.

Consider the case of Colorado. The people of the State of Colorado had
by referendum accepted one.apportionment plan and overwhelmingly rejected another.
Yet the Court refused to accept the plan approved by the people. Under the law
laid down by the Supreme Court, the Federal District Court then ordered Colcrado
to reapportion within two weeks. A hastily assembled General Assembly complied
only to have the State Supreme Court declare the new reapportionment act un-
constitutional.

Another district court has ordered New York to reapportion and has in
addition completely disregarded the State constitutional provision providing
for two year terms of members and directed that those members elected this
fall serve only during the session next spring. Then there must be another
election next fall for members who will serve only one year and the year after
that a third election. This chaos is but typical of the kind that results when
the courts assume the role and function of the legislative branch of government.

These actions prompted many members of the House and Senate to introduce
legislation or to propose constitutional amendments designed to retain in the
people of a State the power to determine the composition of their State legis-
lature. Hearings are now being held on some of these measures.

But obviously, Mr. President, there is not sufficient time remaining to us
in this session to complete action on a constitutional amendment. We cannot
act in haste on such measures.

Consequently, Mr. President, I feel that we have but one alternative and
that is to provide for a stay of proceedings in all cases involving the com-
position of State legislatures upon the request of a State or the pecple of a
State. Only by this action will we be able in my judgment, to give this matter
the consideration it deserves.

I send to the desk Mr. President a bill designed to give us some little
time in which to treat with this problem, and I ask that it be referred to the

proper committee.



88th CONGRESS
2d Session
S.

IN THE SENATE OF THE UNITED STATES

Mr. Dirksen (for himself,

introduced the following bill; which was read twice and referred to the

Committee on Judiciary

A BILL
To amend title 28, United States Code, to provide for a temporary stay of

proceedings in any action for the reapportionment of any State legislative
body

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That (a) chapter 21, title 28,
United States Code, is amended by adding at the end thereof the following
new section:

" § 461. Stay of proceedings for reapportionment of State legislative bodies

"Upon application made by or on behalf of any State or by one or more
citizens thereof in any action or proceeding in any court of the United States,
or before any justice or judge of the United States, in which there is placed
in question the validity of the composition of either house of the legislature
of that State or the apportionment of the membership thereof, such action or
proceeding shall be stayed until the end of the second regular session of the
legislature of that State which begins after the date of enactment of this
section.”

(b) The chapter analysis of that chapter is amended by adding at the end
thereof the following new item:

"461. Stay of proceedings for reapportiomnment of State legislative bodies."



CON JAMES C. CORMAN
22nd District of California

Room 238 House Office Building FOR IMMEDIATE RELEASE
Washington 25, D.C.
CApitol 5-5811 August 6, 1964

More than 60 members of the House--all supporters of the fereign aid
program--today threatened to vote against the foreign aid authorization if
it includes the so-called Dirksen amendment.

The amendment proposed by Senate Minority Leader Everett Dirksen would
delay implementation of the Supreme Court's decision that state legislatures
mist be apportioned on a "one man, one vote" basis.

Dirksen has indicated he will offer his amendment te the foreign aid
authorization legislation which is currently before the Senate. The House
passed the foreign aid bill on June 10 and must reach an accord with the
version to be passed by the Senate this week.

The statement signed by the House members declares:

"We have supported the Mutual Security Program of Presidents Eisenhower,
Kennedy and Johnson. We voted to authorize the appropriation of funds for
the operation of this program in the current fiscal year. With eur help,
the Foreign Aid authorization passed the House, 230 to 175. It is now
pending before the Senate.

"The Minority Leader of the Senate has indicated he will offer an amend-

ment to that bill which would deny full equal protection of the law to
American citizens far a period of four years. We continue to support for-
eign aid as ene of the ways this nation promotes the cause of freedom and
self-government throughout the world. If, however, this effort is to be at
the expense of the right of Americans to govern themselves and their entitle-
ment to equal protection of the laws with reference to state reapportionment,
it is a price we will not pay.

"We will vigorously appose and vote against the Mutual Security authori-
zation if it includes the Dirksen amendment or any similar provision."

House members who signed the statement include:

Emanuel Celler (N.Y.), Joseph P. Addabbo (N.Y.), Thomas L. Ashley (Ohio),
John A. Blatnik (Minn.), Edward P. Boland (Mass.), John Brademas (Ind.),

George E. Brown Jr. (Calif.), Everett G. Burkbalter (Calif.), Phillip Burton
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(calif.), Renald Brooks Cameron (Calif.), Hugh L. Carey (N.Y.), Jeffery
Cohelan (Calif.) and James C. Corman (Calif.).

Dominick V. Daniels (N.J.), William L. Dawson (Ill.), Thaddeus J.
Dulski (N.Y.), Don Edwards (Calif.), Leonard Farbstein (N.Y.), Edward R.
Finnegan (Il1l.), John E. Fogarty (R.I.), Donald M. Fraser (Minn.), Cornelius
E. Gallagher (N.J.), Sam Gibbons (Fla.) and Jacob H. Gilbert (N.Y.).

Thomas P. Gill (Hawaii), Henry B. Gonzalez (Tex.), Kenneth J. Gray
(111.), Martha W. Griffiths (Mich.), Julia Butler Hansen (Wash.), Augustus
F. Hawkins (Calif.), James C. Healey (N.Y.), Ken Hechler (W. Va.), Chet
Holifield (Calif.), Elmer J. Holland (Pa.), Joseph E. Karth (Minn.), Robert
W. Kastenmeier (Wis.), Edna F. Kelly (N.Y.) and Eugene J. Keogh (N.Y.).

Cecil R. King (Calif.), Roland V. Libonati (I1l.), Torbert H. Macdonald
(Mass.), Ray J. Madden (Ind.), George P. Miller (Calif.), Joseph G. Minish
(N.J.), william S. Moorhead (Pa.), John M. Murphy (N.Y.), Lucien N. Nedzi
(Mich.) and James G. O'Hara (Mich.).

Claude Pepper (Fla.), Melvin Price (Ill.), Roman C. Pucinski (I1ll.),
Henry S. Reuss (Wis.), Peter W. Rodino Jr. (N.J.), James Roosevelt (Calif.),
Benjamin S. Rosenthal (N.Y.), Dan Rostenkowski (Ill.), Edward R. Roybal
(calif.) and William Fitts Ryan (N.Y.).

Fernand St. Germain (R.I.), Carlton R. Sickles (Md.), Neil Staebler

(Mich.), Frank Thompson Jr. (N.J.), Charles A. Vanik (Ohio).
i
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The Pinellas Poll

If the election for president were boing held today

Pinellas Gounty would go Demccratic for the first time in
iR,

20 years.

This is the main conclusion 6f the Pinellas Poll's first
pre-election "trial heat" between President Lyndon Johnson

and his Republican opponent Arizons Senator Barry Goldwater.

The results of interviswing conducted on July 20 and

21 indicate that Johnson is the choice of }j9 per cent of
- = e e -

e

the county's voters while Goldwater is proferred by 21 per cent.
~ wil el oy

Three voters out of ten are still attempting to make up
thelr minds. Indecision 1s twlce as prevalent among Re=-
publican voters as 1t i1s among Democrats, the comparable
"undecided".figures being L1 per cent for the former and 20

per cent for the latter. .



The Pinellas Poll does not purport to "forecast"
elections, but only to report voter sentiment at the time
the survey was ﬁonducted. The poll cannot, and does not
claim to assess shifts or.developments subsequent to the

date interviewing was completed.

With three months remaining before that fateful flrst
Tuesday in November, much can and probably will happen
to swing votes and help the undecideds decide. Plnellas
County has voted Republican in the last 4 presidential
elections and it would be presumptious to concede a

Democratic victory at this early date.

At the present time, however, that is exactly what
would happen., Countywilide voter opinion devided as

follows:

Johnson L.9%
Goldwater 21
Undecided 30

Democrats went 70 per cent to 10 per cent for Johnson
(20 per cent undecided) while county Republicans were
somewhat less enthuslastic over their standard bearer,
biving Goldwater & slim 31 per cent %o 28 per cent margin

(41 per cent undecided).



Many voters are undocided because they can't get vory
excited over either candidate., As a 58-year-old St. Peters-
burg woman said: "I don't know. I don't like either one

but I guess I'1ll end up voting Republican”,

Many Democrats also are having problems mekéng up théié
minds. A L8-year-old Indian Rocks Beach man feels "It

all depends on who Johnson picks as a running mate.,"

It looks like a long hot summer for more than a few
Pinellas families. Typical of this group 1s the ll-year-
old St. Petersburg woman who declared: "I'm for Johnson,

but my husband likes Goldwater,"
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The Role of the Federal Courts in the

Reapportionment of State Legislatures

by R. W. Nahstoll

DURING THE LATTER part of the
eighteenth century, men of good will
concerned themselves with the theory
and structure of government. It is im-
material that the period cannot be pre-
cisely defined, but surely from 1776 to
the adoption of the Bill of Rights in
1791 these were matters of coffee-house
concern. Public attention to the “state
of the Union” was sometimes skeplical,-
sometimes defiant, sometimes incredu-
lous, but rarely apathetic. If general
public interest did not ultimately sup-
ply the delicate phraseology which is
the statement of the Constitution. nor
yet the basic principles, it nevertheless
furnished a crucible in which the ideas
of the political sophisticates were re-
fined for articulate explanation through
The Federalist and similar communica-
tions.

Probably the interest in apportion-
ment problems, Congressional and leg-
islative, has provoked currently more
widely spread reflection on political
theory than at any time since the found-
ing of this country.

During the Reconstruction Period, to

This is the winning essay in the 1964 Ross Prize Essay Competition,
conducted annually by the American Bar Association pursuant to the
bequest of the late Judge Erskine M. Ross. The contest was open to
all members of the Association (except officers and employees), and it
closed prior to the Supreme Court’s decisions in the reapportionment
cases. The judges were Sylvester C. Smith, Jr., of West Orange, New
Jersey; Judge Richard H. Chambers of the United States Court of Ap-
peals for the Ninth Circuit; and Dean F. D. G. Ribble of the University

of Virginia School of Law.

* of the Oregon Bar (Portland)

be sure, there was high popular interest
in these affairs. But. the attendant cli-
mate of postwar hostility, despair and
fatigue, aggravated by calculated vin-
dictiveness of some elements of Con-
gressional leadership, tended to abort,
at that time, development of any valid
political theory.

From time to time, issues arousing
intense public responses have arisen in
relatively restricted issues. e.g., Presi-
dent F. D. Roosevelt's New Deal, the
extension of Executive power, and his
“Court-packing” effort of 1937. How-
ever, despile the heat generated by these
issues, they provoked no significant
general reanalysis of the theory of gov-
ernment.

And then came 1962—and Balker v.
Carr.1

This offering proposes no effort to
review the niceties of Baker v. Carr, vis-
a-vis its predecessors, nor to examine
the positions assumed by the several
members of the Court. To anyone aware
of the copious compendium already
published to those ends, no conceivable
purpose could justify another effort.
Also. the nature of Baker v. Carr and

842 American Bar Association Journal

its spawn commends the suggestion of
Mr. Justice Holmes, who. in a different
context. observed that “at this time we
need education in the ohvious more
than investigation of the obscure”.2 As
a milestone on the tortuous path of con-
stitutional policy, the significance of
the case is nowhere to be denied. It
marks a turn that will have it live in
the company of McCulloch v. Mary-
land® and Marbury v. Madison* which
is assurance. indeed, that it likely will
not be disregarded. But the disturbing
effect of the Baker case results from the
narrowness of the path from this turn
as restricted by the labored effort of
the majority to justify federal judicial
intervention in this problem on the
basis of the equal protection clause of
the Fourteenth Amendment and to re-
ject the basis of the guaranty clause of
Article IV. I submit that the result of
that election of the Court interjects the
Federal Government beyond appro-
priate limits into internal affairs of the

. 369 U.S. 186.

. CoLrEcTED LEGAL PAPERS 292-203 (1920).
. 4 Wheat, (17 U.S.) 316.

. 1 Cranch (5 U.S.) 137.
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states by according to the Federal Gov-
ernment an unjustifiable power to re-
quire ~uniformity in the structure of
staté governments. The result includes
potential harm by reducing or destroy-
ing the viability and genius of the “re-
publican” form of government which
is constitutionally presumed for each
state.

One hundred sixty-two pages of the
U. S. Reports are devoted to the collec-
tive opinions in Baker v. Carr, but the
reader may indulge a private suspicion
that, after the dust had settled from the
Court’s in camera skirmish, it might
have served the purpose to rule briefly
the essence of the case: To claim for the
Federal Government, acting through its
courts, the power and duty to inter-
vene, on the petition of individual vot-
ers,’ in a matter of legislative appor-
tionment. In short, unless he is to be
understood as joining his brethren of
the majority in limiting jurisdiction to
the Fourteenth Amendment. Justice

Stewart’s opinion might well have suf-
ficed.

Little Resistance
to Baker Principle

There has been little resistance ex-
pressed by writers to the Baker princi-
ple that legislative apportionment is an
appropriate area for federal judicial
concern and action; nor is it suggested
here.® Indeed, one’s predisposition to
acknowledge the necessity of federal
jurisdiction over matters of legislative
apportionment is so strong that it is
astonishing to what difficulty Justice
Brennan believed himself committed in
order to persuade his reader to not
change his mind. Few could have an-
ticipated that the Court, when at last it
faced the problem, should, or might
have, ruled otherwise. The realities of
our times render vain the continuing
protestation of some that, “Come weal
or come woe, our status is quo!”
Whatever may be one’s attitude toward
the prospect of more of the same,
it is unrealistic to believe that the
future holds any significant retreat
from past changes tending toward cen-
tralization of authority in the Fed-
eral Government.” Many of the affairs
of men once thought to be of only local
or intrastate concern have become of
concern to those in other states, ad-

joining and remote, and must be now
resolved in the context of the several
states. These interstate interests are
founded, in part, on the moral respon-
sibility of caring about the welfare of
fellow countrymen. They are founded
also on the realities of interstate busi-
ness and the fluidity of our people. It
does make a difference to a Californian
that a child in Mississippi is educated
today, for tomorrow they may be neigh-
bors. It does make a difference to a
New Yorker that industry is not at-
tracted elsewhere by submarginal
wages. It does make a difference to an
Oregon lumberman whether West Vir-
ginia’s economy sustains a market for
lumber products. Moreover, federal at-
tention to such matters may be regarded
as necessary if one accepts the cynical
assumption that states consciously con-
trol the rate at which they “solve” their
social problems to retard interstate
flow of residents. Does any state con-
sciously deter its solution to problems
of its needy, its aged or its minorities,
lest solution of the problems invite the
welfare and employment burdens of
other states? The practical recall that
the public image of prosperous Califor-
nia enticed droves of dust-bowl needy
who became a welfare and employment
burden. But precisely because such mat-
ters have come within the federal con-
cern there is need to respect as a hazard
a possible “tyranny of the majority”.8

Court Refuses
To Evade Responsibility

Properly, it seems, the Court refused

Reapportionment of State Legislatures

to evade responsibility for decisive ac-
tion by taking refuge behind the “politi-
cal question” doctrine of Colegrove v.
Green.® 1f federal protection is due the
individual, where but the courts can he
look for that protection? It is not satis-
factory to leave the solution, as would
Justice Frankfurter, ultimately to the
“conscience of the people’s representa-
tives”.10 If a voter is deprived today, it
is no answer to tell him that at some
indefinite future time things may
worsen sufficiently to evoke curative
action.!! To refuse to be limited by the
“political question™ theory does not re-
quire that the courts remove from the
judicial arsenal the doctrine of equit-
able restraint to act in those cases where
satisfactory state action is manifestly
under way. Retained for appropriate
use, it can serve an obvious function to
withhold judicial action pending the
state’s opportunity in lieu of dismissal
of the litigation.

But the unfortunate results of Baker
flow from the incongruity of its unper-
suasive proclamation that: (a) Under
the guaranty clause of Article IV, legis-
lative apportionment as an element of
the republican form of government is a
nonjusticiable “political question”; and
(b) Under the Fourteenth Amendment,
legislative apportionment as an element
of equal protection is not a “political
question”, and is justiciable. This dis-
tinction is based upon the Court’s adop-
tion of reasoning which began with
Luther v. Borden.'? and has now come
full circle. Chief Justice Taney wrote
for the Court in Luther that Congress,

5. The standing of “any person whose right
to vote is impaired' appears properly resolved,
against the contention that such a claimant is
without standing because his right is not pecul-
iar to him, but is shared in common with all
others. Baker v. Carr, 369 U.S. 186, 204-208;
Gray v. Sanders, 372 U.S. 368, 375.

6. A valuable contribution to the literature
on this subject is Professor Alfred de Grazia's
book, APPORTIONMENT AND REPRESENTATIVE Gov-
ERNMENT (1962). The author says:

The least disputable general determination
of the Supreme Court in Baker v, Carr ap-
pears to have been that state apportionment
systems, whether contained in the State
Constitution or in legislation, could be ad-
mitted to examination in a case before a
Federal Court to determine whether they
violate the equal-protection provision of
the 14th Amendment of the Federal Con-
stitution [page 154].

Professor de Grazia does not, in his book,
consider Article IV, and in his apparent acqui-
escence in the Court's position excluding the
guaranty clause, he is not joined by this
writer.

7. See Jackson, THE SupreMe COURT IN THE
AMERICAN SysTEM ofF GoOvErNMENT (1955),
especially chapter III:

It is the maintenance of the constitutional

equilibrium between the states and the
Federal Government that has brought the
most vexatious questions to the Supreme
Court. That it was the duty of the Court,
within its own constitutional functions, to
preserve this balance has been asserted by
the Court many times; that the Constitu-
tion is vague and ambiguous on this sub-
ject is shown by the history preceding our
Civil War. It is undeniable that ever since
that war ended we have been in a cycle of
rapid centralization, and court opinions
have sanctioned a considerable concentra-
tion of power in the Federal Government
with a corresponding diminution in the
authority and prestige of state govern-
ments [pages 65-66].

8. pE TocqueviLLE, DEMOCRACY IN AMERICA,
¢c. XVI (for a similar warning, see Tue FEpERAL~
1sT, No. 51).

9. 328 U.S. 548.

10. 368 U.S. 270.

11. As Justice Goldberg observed in Watson
v. Memphis, 373 U.S. 526, 533:

The basic guarantees of our Constitution
are warrants for the here and now and,
unless there is an overwhelmingly com-
pelling reason, they are to be promptly
fulfilled.

12. 7T How. (48 U.S.) 1.
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rather than the courts, had exclusive
right to decide which of two disputing
state governments was the established
one. The Court assumed, without ex-
planation, that Congress was charged
under Article IV “to decide what gov-
ernment is the established one in a
state . . before it can determine
whether it is republican or not™.1® The
Court disregarded the distinction be-
tween (a) the choice of recognizing as
the established government one of two
claimants and (b) the issue of deciding
as to only a single government whether
it was “republican” in form, and sug-
gested, in what was dictum with refer-
ence to the second issue, that the prob-
lem was a “political question . . . to be
settled by the political power” and ac-
cordingly was committed to Congress.!4
From this origin, ensuing cases per-
petuated and expanded the notion until
any issue raised under the guaranty
clause was judicially spurned as a “po-
litical question™.®> Now we are told by
Justice Brennan that issues arising un-
der the guaranty clause are committed
to a co-ordinate branch of the Federal
Government and respect for the separa-
tion of powers requires courts to regard
such as nonjusticiable “political ques-
tions”. But this “bootstrap” reasoning
which began with Chief Justice Taney’s
dictum in Luther is something short of
Justice Brennan’s standard that a “po-
litical question™ involves a “textually
demonstrable constitutional commit-
ment of the issue to a co-ordinate politi-
cal department™.36 Luther says the ques-
tions are monjusticiable because they
are “political questions™ and, as such,
committed to Congress. Balker says the
questions are committed to Congress
and, as such, are “political questions”.
Then, with implicit recognition that the
guaranty clause was not satisfactorily
explained away, Justice Brennan under-
took to nail down its coffin lid with a
bewilderingly small tack:

This case does, in one sense, involve
the allocation of political power within
a State, and the appellants might con-
ceivably have added a claim under the
Guaranty Clause. Of course, as we
have seen, any reliance on that clause
would be futile.17

It seems equally clear that, as a guar-
anty clause issue, legislative apportion-
ment is not @ fortiori rendered non-

justiciable by Justice Brennan’s alter-
native standard that a “political ques-
tion” exists where there is “a lack of
judicially discoverable and manageable
standards for resolving” the issue.!® If
standards of legislative apportionment
are judicially discoverable for equal
protection purposes, are they less so for
purposes of Article IV? And, if there
were serious doubt regarding the judi-
cial capacity “to decide the limits of the
meaning of ‘republican form’”, as Jus-
tice Brennan suggests in a footnote,
where is greater capacity to be found 719

Is it a significant difference that the
courts treat legislative apportionment
as a factor of equal protection rather
than as a factor of the guaranty clause?
This involves consideration of the
source and nature of the right which
the federal courts have undertaken to
enforce. It is necessary to respect the
distinction between Congressional ap-
portionment and legislative apportion-
ment. The former is clearly a federal
matter, contemplating definition by fed-
eral statute. If Congressional appor-
tionment is improperly defined by Con-
gress or insufficiently implemented by
adequate state action, and falls short of
satisfying Constitutional standards, it
is clearly a matter for federal remedy.
Whether that remedy should come from
courts or await Congressional action is
an issue on which there is strong dif-
ference of judgment. but none disputes
that a federal right is in issue,

The Problem of
Legislative Apportionment
The Court’s position respecting the
source of the required standard for
legislative apportionment is more both-
ersome. On its facts, Baker might have
been limited to protection by federal
concern of a right vested in the indi-
vidual voters by a constitutional dic-
tate of the state. This restraint would
have left for future consideration the
status of a claim of right to voter-parity
in the absence of state provision, either
constitutional or statutory, or against
the claim that the state provision does
not satisfy acceptable standards of
voter-parity. Also. further considera-
tion could have been accorded the ques-
tion whether the recognized right is a
federally protected right to be secure in

844 American Bar Association Journal

R. W. Nahstoll is a 1946 gradu-
ate of the University of Michi-
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in Portland, Oregon. Since 1950,
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Northwestern College of Law in
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such rights as the state has undertaken
to define as the due of all its voters, or a
federally protected right to federally
defined voter-parity. Similarly, Baker
might have been confined to situations
where, as in Tennessee, there exists no
provision for popular initiative.

The lower court found the Tennessee
apportionment statute repugnant to the
state constitution and violative of some-
thing ambiguously described as *the
rights of the plaintiffs”.20 The majority
of the Supreme Court expressly disre-
garded “rights guaranteed or putatively
guaranteed by the Tennessee Constitu-
tion” and, in a footnote which belied

13. 7 How. (48 U.S.) 42,

14. 7T How. (48 U.S.) 46. Justice Brennan
approaches acknowledgment that this part of
Luther is dietum, in stating:

But the only significance that Luther could
have for our immediate purposes is in
holding that the Guaranty Clause is not a
repository of judicially manageable stand-
ards which a court could utilize independ-
ently in order to identify a State's lawful
government [369 U.S. 223].

15. E.g., Highland Farms Dairy v. Agnew, 300
U.S. 608, 612, holding that even if a state
statute were a denial of a republican form
of government as guaranteed by Article IV,
“the enforcement of that guaranty, according
to the settled doctrine, is for Congress, not
the courts”, citing Pacific States Telephone &
Telegraph Co., 223 U.S. 118; Ohio ex rel.
Davis v. Hildebrant, 241 U.S. 565; and Ohio
ex rel. Bryant v. Akron Metropolitan Park
Dist., 281 U.S. 4.

16. 369 U.5. 217.

17. 369 U.S. 226, 227,

18. 369 U.S. 217.

19. See note 48, 369 U.S, 222,

20. 179 F. Supp. 828,



the significance of the point, boldly
classified+the enforceable right as one
derived’exclusively from the equal pro-
tection clause.?! And there’s the rub!

We must acknowledge that rights of
an individual to participate in his state
government on acceptable voter-parity
(bearing in mind the need for defini-
tion of that term) is by its source a
federal right. But to acknowledge fed-
eral interest in and power to enforce
the individual’s relation to his state
government is not to define it. Nor
does it supply the definition to bespan-
gle the concept with labels which are
attractive, inviting, euphemistic and
familiar—and meaningless. Once the
right is classified as a part of the equal
protection principle, epithetical juris-
prudence supplies labels sufficient to
confuse the problem and the solution:
“equal apportionment”, “fair repre-
sentation”,? “equal representation”,
“equality among voters”,>® “one per-
son, one vote”.2* Through label-fixing,
the problem is oversimplified and ap-
pears plausibly satisfied by judicial in-
sistence upon a system of geographical
subdivisions of practically equal popu-
lation.

This solution has the appeal of rela-
tive certainty and precision. What, after
all, is more certain than geography and
arithmetic? But, it is also unimagina-
tive, doctrinaire and stifling of the rep-
resentation it purports to protect.?s
Thus, one sympathizes with the frustra-
tion implicit in Justice Stewart’s re-
mark to counsel during argument of
WMCA v. Simon:

I'm only suggesting that the problems

in these cases are somewhat more com-

plicated and subtle than the briefs

suggest, and cannot be solved by

eighth grade arithmetic.26

The Court has abandoned its actual
duty to protect an equal right to share
participation in a republican form of
state government.?’ It undertakes, in-
stead, to establish a federal standard of
participation in state government with-
out allusion to whether something less,
or different, would qualify as a republi-
can form of government, Indeed, the
Court consciously avoided reference to
the republican structure as the meas-
ure of acceptability and gratuitously
adopted the substitute test of voter
equality, brooking no “invidious dis-

crimination”. It might have been pos-
sible, in the absence of further expres-
sion, to speculate that the states con-
tinued free and viable to invoke differ-
ent or modified techniques of realizing
representational government, But, this
freedom is manifestly in jeopardy, and
with its restriction the genius of repub-
lican government is seriously preju-
diced, inasmuch as the essence of the
individual’s relation to his state is no
longer voter-representation. It is now
voter-power to influence legislative ac-
tion.

The Supreme Court appears per-
suaded that exigencies of present so-
ciety require that a theory of relatively
uniform representation be adopted,
found or fabricated. It has refused to
recognize that the applicable standard
should test whether a challenged state
system is republican in form.

In its inception, the guaranty clause
contemplated that the several states are
interested in the republican character
of their governments and those of their
sister states, and the Federal Govern-
ment was acknowledged as the reposi-
tory of power to enforce that interest.28
Though the guaranty clause in form is a
statement of assurance to the several
states, it is not confined to a federal
promise to hold the states free of anti-
republican encroachment by the central
government or extraneous forces, As
expressed by Madison, the assurance
contemplates that the states “may
choose to substitute other republican
forms” with the indulgence and pro-
tection of the Federal Government.
Concurrently, the states are restricted by
the obligation that their respective gov-
ernments shall be “republican” in
character. The significance of this con-
tinuing requirement is as surely a mat-
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ter of concern to and right of the in-
dividuals within a state, as to the total-
ity of the state’s citizenry.2® Accord-
ingly, the pre-Fourteenth Amendment
Constitution should be recognized as a
valid source of federal guarantee of the
right of individuals to participate in,
and live under, a “republican” state
government. The Fourteenth Amend-
ment reaffirmed that federal interest
and duty. At least this has been clear
since the overruling of the doctrine of
the Slaughter-House Cases,?® which
held that applicability of the Four-
teenth Amendment was limited ex-
clusively to the rights and status of
Negroes.

The central issue is whether the
Fourteenth Amendment did more than
assure to each citizen that, in common
with others in his state, he shares a
right of equal protection under a “re-
publican” state government. Until
Baker, there had been no indication
that the Fourteenth Amendment had
changed or broadened the guaranty
clause right.3* What is that right? That
the individual is due a “republican
form of government” answers nothing
without definition of that term,

The Semantics of the
Science of Government

We have been too long careless of the
semantics of the science of government.
Though the U.S. Constitution guaran-
tees us a “republican” form of state
government, of habit we have come to
think of our government as “demo-
cratic”. What “democracy” imports to
us, respectively, probably is more close-
ly correlated to subjective criteria of
freedom of the citizens under the gov-
ernment than to any connotation re-
specting either the structure of that gov-

21, 369 U.S. 194,

22. See Wesberry v. Sanders, 376 U.S. 1.

23. Mr. Justice Goldberg during argument of
WMCA v. Simon, 32 Law Week 3189.

24. See Gray v. Sanders, 372 U.S. 368, 381;
Wesberry v. Sanders, 376 U.S. 1.

25, For a Congressional apportionment case
referring to other factors justifying considera-
tion, see Lund v. Mathas, 145 So. 2d 871 (Fla.
1962) .

26, 32 Law Week 3189,

27. Justice Frankfurter, dissenting in Baker
v. Carr, recognized the issue as a “Guarantee
Clause claim masquerading under a different
label.” 369 U.S. 297.

28. Mapisor, THE FEperavist, No. XLIII.

29, See Hoxie School Dist. No. 46 of Laurence
County, Arkansas v. Brewer, 137 F. Supp. 364
(E. D, Ark. 1956).

30. 16 Wall. (83 U.S.) 36.

31. It is one of those interesting quirks of

legal literature that Luther v. Borden, on which
the majority in Baker v. Carr principally rely
to hold the guaranty clause inapplicable con-
tains language which recognizes the power of
the states to remodel their governmental struc-
tures, subject only to the limitation of Con-
gressional determination that it continues “re-
publican” in form. Chief Justice Taney said:
No one, we believe, has ever doubted the
proposition that, according to the institu-
tions of this country, the sovereignty in
every state resides in the people of the
state, and that they may alter and change
their form of government at their own
pleasure. But whether they have changed
it or not, by abolishing an old government,
and establishing a new one in its place, is
a question to be settled by the political
power. And when that power has decided,
the courts are bound to take notice of its
decision, and to follow it [7 How. (48 US.)
46].
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ernment or the precise implementation
of voting influence. Considered apart
from the concept of freedom, demo-
cratic government is variously under-
stood. The term can, of course. refer
to a direct democratic form, of the town
meeting type, in which each citizen
participates and votes his will.

Surely there are few, if any, serious
advocates of this as a vehicle for
preseni-day government. The term can
also refer to a representative demo-
cratic form. Such is the republican gov-
ernment contemplated by the Constitu-
tion. Representative democracy in-
volves the element of consent of the
governed expressed in popular selection
of those charged with administration
of government, including assurance
that the selection is subject to some ac-
ceptable mode of review by the gov-
erned. It contemplates that diverse in-
terests and points of view will be com-
municated and considered in the imple-
mentation of government. It requires
a balance of power for protection of
those who, of the moment, constitute
the minority. It connotes an orderly
system of law to which the government,
as well as the governed, is responsible
and responsive.

Proper legislative apportionment of
a representative democracy is neces-
sarily related to the role or charge to
which the elected official is committed
as a “representative” of his consti-
tuency. As long as representative gov-
ernment has been considered. writers
have espoused one or the other alterna-
tive of the familiar dichotomy, Is a
representative chosen to determine the
will of the majority of his constituency
and to express that will through his
vote? If this is the extent of his respon-
sibility, it could be accomplished better
these days by utilization of opinion
sampling and computers. Certainly the
representative is chosen for a higher
and more exacting task. Despite the
premise of democracy, “the people”
cannot be enlightened on all intricacies
of modern government, informed as to
the details of governmental affairs or
sophisticated to the handling of them.
This is not to suggest that public in-
quiry and interest should be discour-
aged: nor is it to discount lay expertise
respecting limited areas in the public
concern. But, it is unrealistic to sup-

pose that individual voters, much less
an aggregate of those in a constituency,
have an informed and formulated
judgment to which their representa-
tives are, or should be, bound. Ac-
cordingly, we must accept the alterna-
tive theory that the representative is
charged to become informed and then
to vote his informed judgment and
conscience. His judgment is not in-
formed by any inherent omniscience.
It must become so through reflection on
information and attitudes of others,
To broaden the base of that reflection,
the widest possible variety of responsi-
ble opinion should be available before
decision. To effect this fundamental
purpose of supplying that diversity of
opinions is the end of representation.

Mindful of this simple principle,
Baker and its successors measure dis-
tressingly wide of the mark. In extend-
ing itself beyond Justice Stewart’s
recognition that federal jurisdiction
lies, and undertaking to establish an
arithmetically and geographically ori-
ented definition of acceptable stand-
ards of equal protection, these cases
tend to adopt two invalid predicates:
(a) a definition of constitutionally suf-
ficient representation cast in terms of
the power consequences indirectly ef-
fected by the voter through his repre-
sentative; and (b) an assumption that
geographical subdivisions are reliable,
and perhaps exclusive, bases of the
several interests properly in need of
articulate representation.

These two predicates are com-
mingled in the misleading principle
adopted as the goal of reapportionment
under the grossly oversimplified shib-
boleth, “one person, one vote”, which
dominates the Court’s theme. So com-
mitted are we to respect for “equality”
that we tend to prompt, unchallenging
and reverent acceptance of any idea
couched in terms suggesting ahsence of
discrimination. It is not inappropriate
to exact “equality” among the several
voters within a defined constituency, so
that the representative of that group
may be selected by a majority. But, it is
a quite different thing to require that the
several constituencies shall be so defined
that the arithmetical prospect of in-
fluencing ultimate legislation shall be
equalized between a voter in Consti-
tuency “A” and a voter in Constituency

846 American Bar Association Journal

“B”.32 If this were the true goal, a
myriad other factors of great practical
influence logically would require simi-
lar equalization. Should each egpect
that, in common with every other voter,
he is entitled to have his representative
function as chairman of the most
powerful committee in the legislative
body? Should a voter be constitu-
tionally offended if the representative
of another constituency is more poli-
tically sophisticated. articulate. com-
petent or successful? Has he a consti-
tutional right to expect that there shall
be no disparate committee assign-
ments? The equality of voter influence
implicit in the “one person, one vote”
concept is invalid when it is not limited
to equality in the correlation between
voters in a common constituency. The
true issue involving a voter’s due re-
specting his representation is primarily
whether he has an equal voice in the
choice of the representative of him and
his fellow constituents; it is only sec-
ondarily involved with the relative in-
fluence of his representative in shaping
legislation compared with the influence
of other representatives.??

Without discounting the unfortunate
emphasis assigned to the promise that
each voter must have equal ultimate in-
fluence. an even more disturbing con-
sequence of the cases is their apparent
ultimatum that constituencies be geo-
graphical divisions of equal population.
Of habit we have become accustomed
to geographical districts. It is a familiar
scheme and we have not troubled our-
selves seriously to consider alterna-
tives.®® But, alternatives there are. and
because of their relative validity as
vehicles to implement representative
government, we should be astonished,
concerned. and perhaps outraged, that
they seem to have been eliminated from

32. See concurring opinion of Justice Stewart
in Gray v. Sanders, 372 U.S. 368, 381.

33. See, for conscious adoption of both goals,
Moss v. Burkhart, 220 F. Supp. 149, 151 (W.
Okla. 1963).

34. de Grazia, op. cit. supra note 6, at 153:
Some State Courts have been charged with
the review of apportioning procedures for
vears. Mr. Arthur L. Goldberg has cited 54
cases in which apportionments were in-
validated, prior to Baker v. Carr. There is
even a smattering of theory about repre-
sentation and apportionment to be found in
court decisions going back to earliest times.
At the same time, almost all of these cases
may be shown to be highly tentative and
apologetic incursions into the province of
the legislature.

Moreover, the great number of affected

voters have remained, until Baker v. Carr,
generally oblivious and unaroused.



adoption, or even consideration, as
variations® from the Court’s precon-
ceived, commitments to representation
by whesive geographical districts. It
is one thing for the Court to restrain
the states from “invidious discrimina-
tion” against fair representation. It is
quite another thing for the Court to
indicate that prima facie avoidance of
unacceptable discrimination must com-
mence with constituencies defined as
cohesive geographical districts practi-
cally equal in population.

In the first place, the obligation can
require shifting of voters from a con-
stituency with which they have been
traditionally allied, and with which
their felt interests are to some extent as-
sociated. to a different constituency
with which there is relatively less com-
munity of interest for the rather arti-
ficial reason that the districts will then
be equal in population. Within the pur-
poses the Court professes to serve. the
shifted group is disserved and its in-
fluence on ultimate legislative action in
fact is diminished.

In the second place, there is not a
rational justification for adopting a
definition of constituencies which is
committed to a geographical essence.
It is conceivable that in some past day
the interests of voters in public affairs
were reasonably correlated to geo-
graphical residence, and segregation of
interest groups by the vertical division
of geography may have had acceptable
validity. If it were so in the past, it is
doubtful that this obtains today. The
mere circumstance of a voter’s place of
residence may well be one of the least
of the reasons which arouse his interest
in the public concerns. Is it not con-
ceivable, or even likely, that a Demo-
cratic mill-worker with no school-age
children and a leaning toward public
power, though he resides in geograph-
ical district “X”. has more in common
with a similarly oriented mill-worker
residing in District “Y”, than he has
with his neighbor in District “X”, a
Republican utilities employee and the
father of four public school students?
Should the two mill-workers, by the
chance of their remote residences, be
denied opportunity to choose a common
representative? Or, suppose that in
districts “X” and “Y”., respectively,
there are 5,000 of our hypothetical mill-

workers and 4,000 of our hypothetical
utilities workers. If more numerous
mill-workers elect the representative in
each of the districts, 8.000 utilities
employees would be without a legisla-
tive spokesman. The “tyranny of the
majority” of which de Tocqueville
warned, and against which the essence
of republican government is directed,
can then become a foreboding poten-
tiality.

In the third place, an uncompromis-
ing requirement of geographical rep-
resentation virtually precludes the pos-
gibility of providing within the legisla-
tive framework for selection of repre-
sentatives from among available per-
sons of competence, respected over the
state. but not “politically known™ in
their districts of residence and unpre-
pared to engage in the rigors of a cam-
paign for localized support. Tt will be
an expensive error for us to aggravate
the tendency. upon which John Stuart
Mill and others have commented, for
representative government to attract to
its assemblies persons who are less than
the best qualified.

Some of the alternatives to the geo-
graphical-arithmetic representation base
have been rather specifically expounded
or employed. Professor de Grazia has
classified the systems by which con-
stituencies are apportioned as involving
one or more of the following cri-
teria: surveys; govern-
mental boundaries [cities, counties,
town, etc.]: official bodies [e.g., the
electoral college, or election of a mayor
by the popularly elected city council];
functional divisions of the population
[i.e., “non-territorial aggregates of per-
sons who share social or economic in-
terests”, including tax-paying groups,
nationality groups, university groups,
professional groups. factory groups and
general occupational groups]: and free
population alignments.” The most

“territorial

comprehensive free population plan is
that proposed by Thomas Hare in
1859,°7 and enthusiastically cham-
pioned by John Stuart Mill as a system
of “Personal Representation . .. among
the very greatest improvements vyet
made in the theory and practice of gov-
ernment.”’38

It is not suggested here that all, or
any one, of the schemes heretofore
tried or espoused would be advisable
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for adoption by any of the United
States. But, it is insisted that insofar
as the federal courts, by implementa-
tion of Baker v. Carr or otherwise, im-
pose upon the states an obligatory
formula of geographically equal dis-
tricting it will irretrievably dilute and
weaken state government,

The hazard from diminution of state
government is not primarily the risk
of offense taken by the states on ac-
count of some vague “invasion of
sovereignty”. The hazard is that it will
preclude or discourage pragmatic ex-
perimentation into political ways and
means which characterizes a viable gov-
ernment. In an earlier day, the Court
observed:

The science of government is the most
abstruse of all sciences; if, indeed,
that can be called a science which has
but few fixed principles. and practical-
ly consists in little more than the ex-
ercise of a sound discretion, applied to
the exigencies of the state as they
arise. It is the science of experi-
ment.39

The significance of that experimen-
tation was dramatically revealed by the
talented British observer, James Bryce:

It has been truly said that nearly ev-

ery provision of the Federal Constitu-

tion that has worked well is one bor-
rowed from or suggested by some

State Constitution; nearly every pro-

vision that has worked badly is one

which the Convention, for want of a

precedent, was obliged to devise for

itsel{.40

Dicey once characterized the United
States as “A nation concealed under the
form of a federation.”! Baker v. Carr
moves inescapably to confirm that ob-
servation. It does more than move from
the states to the Federal Government
jurisdiction over problems now of na-
tional scope. It tends to undermine the
health of state government, and its con-
sequences should not be underrated.

35. J. S. ML, Ox REPRESENTATIVE GOVERN-
MENT, ¢. 7. See also, pE ToceueviLLE, DEmoc-
RACY IN AmEericaA, c. XIII; Bavce, THE AMERICAN
CommonNweEALTH, ¢. XLV,

36. de Grazia, op. cit. supra note 6, c. 2,
pages 20-26.

37. Harg, THE ELECTION OF REPRESENTATIVES.

38. J. 5. Mur: On REPRESENTATIVE GOVERN-
MENT, ¢. 7. For current support to a compar-
able plan, see Professor Charles V. Laughlin's
article, Proportional Representation: It Can
Cure Our Apportionment Ills, 49 AB.A.J. 1065
(1963).

39. Anderson v. Dunn, 6 Wheat, (19 U.S.)
204, 226.

40. 1 Bryce, AMERICAN CoMMONWEALTH 35 (3d
ed.).
41. Dicev, INTRODUCTION TO THE LAW OF THE
ConstITUTION, (9th ed. 1939) App. 604.
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Panic in the Senate? 7.+
A group of Senators yesterday launched a reck-.
less action designed not only to upset a decision

of the Supreme Court but also to jeopardize the
democratization of the state legislatures. The

quickly enlisted the support of the Senate Judiciary
Committee. Together they are threatening to
stampede the Congress into a hasty action that
would have damaging repercussions throughout
the country. '

NEWBOLD NOYES, Edit

A=10 *

THURSDAY, AUGU What Mr. Dirksen is really aiming at is a con-
stitutional amendment that would reverse the

~ Senator Dirksen's End Run

The Supreme Court’s histovic de-
‘cislons on State reapportionment have
“provided an effective means of righting
“a grievous wrong. To our thinking, they
. are the only effective means. Now, how-
-ever, Senator Dirksen has moved fo
+ thwart this desirable reform by a hast-

{ly conceived legislative end-run which
ought to be rejected out of hand by the
~~Senafe.

~ His bill is a model of brevity. Its
éffect, however, would be to invoke a
total, iron-clad moratorium on the re-
apportionment decisions—for as long as
two years in some States and four years
in others. No hearings have been held
on the grave consequences of this pro-
posal. Indeed, only a handful of Sena-
tors and Representatives have express-
eéd an opinion about it. At least two
members of the Senate Judiciary Com-
mittee doubt its constitutionallty. Yet
Senator Dirksen, abetted by a majority
of the Judiclary Committee, apparently
intends to attach the measure as a rider
tb the Senate version of the foreign aid
bill, which is certain to pass within the
next several days. Traveling in this

Supreme Court’s ruling to the effect that both
houses of the state legislatures must be apportioned
on the basis of population. But there is no time
to put a constitutional change through the present
session of Congress. So he induced the Senate
Judiciary Committee hastily to approve a bill
forbidding the courts to give effect to the Supreme
Court ruling until two more regular sessions
of the legislatures have been held. The Senator
has also indicated that he will try to attach his
judicial mandate as a rider on the Senate foreign-
aid bill now before the Senate.

The Supreme Court r Th_ere ig no emergency to justify any such
that State senates must be or drastic action. If Congress ultimately wishes fo
a population basis is, to be s Propose a constitutional amendment allowing the
guable issue. And of course 1 states to relate representation in one house to
appropriate for Congress tgeography rather than population, it will be free
such an amendment—provi¢to do so next year. But it should not presume
muster the necessary two-t the acceptance of such an amendment by two-
in both houses. But the riglthirds of both houses of Congress and three-fourths
gress to move in that dire of the states by delaying the operation of the
subsequent session, if it chocConstitution as it now stands. If difficulties or
way justifies the action prohardships arise in any of the states in regard
by the Senator from Illino to reapportionments, they can be readily adjusted
the rush? ' by judicial action, A blanket delay in all efforts

The obvious fact is thto bring the state legislatures into compliance
cant progre:es 1stct:ein§1 mad?t with the law would be inexcusable.
ber of States toward equ Some states are admitte un i
representation at the Dpretransitions in the distributioﬁy of 13&2?35%?222
through normal democratic For this, howerer, the whole country ought to
Maryland is one example. T rejoice. For d:cades most of the state legislat

: : ures
bill would halt that useful have been sandalously malapportioned. Thei
its tracks and pm;ang,b POSS neglect has vesulted in a crass denial (;f rep:g
indefinite period, the ;Zlu:es. sentative goernment to the vast majorities now
°> living in wban areas. Correction of this evil
“"" ought to Je regarded as an urgent undertaking
for everr state in which it exists. Congress
cannot lelay the process without throwing its
weéghtdon tlhefside of favoritism, discrimination
and a denial of equal stan
i q ding among citizens of
It is true that some members of

sincerely believe that the Supreme Court ﬁingfas:

an unfortunate ruling. That, however, is beside .

the point now at issue. The question is whether

Congress will be stampeded into an irrational

assault on that ruling without time to debate

and deliberate upon the momentous consequences

~ We cannot believe that such a rash attempt to

interrupt the normal processes of government will

succeed. Indications are that the House would
not tolerate such a potentially disastrous rider
to refnain attached to the foreign-aid bill. Vet

a serious risk remains, and the Senate will have

to decide whether its reputation would s’tu-éwe

to gain time for Congress t
a constitutional amendment
people of each State the ri
termine by referendum whi
houses of their State assemb
be constituted primarily on
of population.




tion that he is wrong in seeking to stampede it
through Congress without full consideration of
)its damaging potentialities.

Time for national contemplation of the sweep-
ing implications of the Court’s decision, which is
the Dirksen bill's immediate aim, has much to
commend it. But haste on Capitol Hill is a peril-
cus corrective for the perils the Court's critics
see in too hasty effectuation of its reapportion-
ment ruling. Certainly a bill raising such grave

uestions of the division of authority between
{he legislative and judicial branches ought not
loe railroaded through as an irrelevant rider to
‘foreign aid appropriations. This is legislative
‘blackmail, not deliberation.
i Court’s view that both houses, not just
one, of a bicameral state legislature must be
‘based on population does fly in the face of the
pattern governing the Federal legislature. It
rules out a host of considerations involving geog-~
-aphy, history and economic or political group-
ings that have played a part in the evolution of
lthe American democratic system. Against this is
the depressing record of refusal of rural-domi-
nated and other unrepresentative legislatures to
take any voluntary action to insure equity for
all citizens in line with the constitutional prin-
ciples relied on by the Supreme Court.
The Dirksen bill, frankly intended as forerun-
ner for an attempt to overrule the Court by
amending the Constitution, would excuse any
state from reapportioning for two years and, in
|the case of states with biennial legislative ses-
sions, for four years. The proposal has been
¢lapproved, without hearings, by the Senate Judi-

i Committee by a 10-2 vote. Chairman
ller of the House Judiciary Committee de-
lares the bill unconstitutional and warns “it
ould wind up rendering the Court a nullity,
estroying our republican form of government.”
The malapportionment now characterizing
y legislatures is so gross that a four-year
an on judicial remedies would mean a Congres-
ional freeze on injustice that makes a mockery
f democracy. If the apportionment standard set
y the Court is too rigid, the answer is not to
perpetuate conditions under which one vote in
! one section of a state has as much weight as a
f hundred in another.
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Redistricting Delay

Gains in the Senate
Aug. §)196Y \

By JOHN D. MORRIS
Special ta The York Times

WASHINGTON, Aug. 4 —
The Senate Judiciary Com-
mittee laid the groundwork to-
day for a possible clash between
Congress and the Supreme
Court over the apportionment
of state legislatures.

By a 10-to-2 vote, the conmi-
‘mittee approved a bill to delay
the reapportionment of legis-
latures in compliance with a
June 15 ruling by the Supreme
Court. The Court held that dis-
tricts in both houses must be
wgybstantially equal” in popi-
lation. |

The bill is designed to buy
time for Congress and the states
constitutional

McKinley Dirksen of Illinois,
the Republican leader of the Sen
ate.

Senator Dirksen said he
would try to attach it to the
annual foreign-aid authoriza-
tion bill now awaiting Senate
consideration.

This would assure Congres-
sional action and guard against
a possible veto President
Johnson.

Strengthens Hand
The Judiciary Committee's
action promises to strengthen
Mr. Dirksen's hand in the ma-
neuver. His prospects of success
may depend on whether Presi-
dent Johnson actively opposes

So far, the Administration h
taken no lic position on the
Supreme t decision or on
proposals to delay its effect by
legislation and then overturn
it by a constitutiona] amend-
ment.
If the Dirksen bill became
law, it constitutionally doutless
would be challenged and the
question would ultimately reach
the Supreme Court. This could
lead to another politically
volatile episode in the age-old
power struggle between the
Court and Congress.

Under the bill, no state would
be required reapportion its leg-
islature in compliance with the
June 15 decision for at least

two years.
The measure says that any
deal with

Delay of Up to 4 Years
nually would thus have twe
years and those that meet
every other year would have

four years to
the bill violates .

under o doctrine of the sepa-
ration of powers. =k
Senator Dirksen's legal ad-
visers contends, however,
the bill merely deals with a
ce 1 matter g;r_:edr which
‘Congress has legal purview.
‘Regradless of how the Su-
preme Court mikht ultimately
ifule on that gquestion, ‘enact-|
ment of the bill would
valuable nsté.ut:.letloozs.l consideration
of a €O tior lent
while the courts were consider=
ing the bill's constitutionality.
Genator Dirksen is sponsoring
a proposed amendm
Be .
=m:‘g"lﬁiof.lﬂn in the Constitution
of the United States shall pro-
'hibit a state, having a bwameral
legislature, from apportioning
the membership of one house
of its legislature on
population, if the
citizens of the tate shall have
to vote upon

‘urban and suburpan int
amendment carries out e:'%lllﬁ
in the party’s 1964 platform. It
has considerable support, how-
as Republicans. The House
Democratic leader, Representa-
tive Carl Albert of Oklahoma,
is among those who favor it.

smendiment 1ttt e
by three-fourths of the states
tobecome ctfetive, * *%
- e Senate Judiciary Com-
Hart y, only Philip A.

Senator Kenneth B. Kea
Republican of New York, ah.
three Republicans voted for !thel hd
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Senate Majority Leader Mansfield and officials
‘of the Department of Justice succeeded in soften-
ing thel Dirksen bill a little, but it remains highly
offensive in principle. Originally Senator Dirksen
wanted to have Congress tell Federal judges that
they must stay orders in state reapportionment
cases for two to four years. The present com-
promise would put Congress in the position of
telﬁng the courts that they may not interfere
with the election of unconstitutional legislatures
beﬂ_:_‘re..!ah. 1, 1966, and that they must allow states
“a reasonable opportunity” to reapportion their
legislative seats in regular legislative sessions, ex-
cept in “highly unusual circumstances.”
_In other words, Congress would be saying that
the constitutional right of the citizen to equal
representation in the legislature cannot be en-
forced in the months ahead unless there is some
kind of emergency or extraordinary justification.
If Congress is going to intervene at all, we think
ihg formula should be reversed. Court orders re-
quiring fair distribution of legislative seats should
go into effect promptly, “in the absence of highly
unusuﬂ.circumstances." We can see no excuse
for making temporary denial of equal rights the
norm and granting them the exception.
The compromise has one advantage. It provides
that if a state fails to bring about a proper dis-
tribution of its legislative seats within the time
allotted, the courts themselves shall effect a re-
apportionment in accord with constitutional re-
!;uu-ements. In effect this seems to put Congress
E:n the posture of sustaining the Supreme Court’s
one person, one vote” formula and of recognizing
the validity of judicial reapportionments if they
become necessary. It is well to remember, how-
ever, that the basic purpose of the Dirksen bill is
to allow Congress time to pass a constitutional
amendment to reverse the Court’s decision—an
amendment that could be ratified by the grossly
- { unrepresentative state legislatures.
1 _One effect of the bill would be, for example, to
Ireinstate the scandalously unrepresentative legis-
tlature of Alabama. The last reapportionment in
-that state was based on the census of 1900. The
‘Supreme Court found that the representation of
ea;:h resident of one small county in the Alabama
House was 16 times that of the residents of Ala-
bama’s largest county. In the Alabama Senate the
disparity was 41 to 1. Yet this mockery of repre-
sentative government would be legitimatized for
the purpose of passing on a constitutional amend-
- ment designed in part to perpetuate the abuses.
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result from requiring precipitate changes .

The mechanism for avoiding any crises or hard-
ships resulting from the Court’s ruling is already
at hand. There is no necessity for Congress to
add anything to it. Though less offensive than the
original Dirksen bill, the Senate compromise is a
most unfortunate device to perpetuate an inde-
fensible situation in the state legislatures. And
the Rules Committee bill is one of the worst as-
saults ever made upon the judicial system.

Congress and Apportighment
The crude haste with which

ing to upset or limit it in Congress w
tized by yesterday’s irresponsible action in the
House Rules Committee. That body, so often the
graveyard of legislation that had every right to
go forward, voted 10 to 4 to take away from
the Judiciary Committee and rush to the floor
an apportionment bill by Representative Tuck
of Virginia. :

The Tuck bill is a devious and potentially
deadly attack on the traditional right of Ameri-
cans to enforce their constitutional rights in
the courts. It would open the door for Con-
gress, by simple statute, to cut off any area of
constitutional protection from safeguard by the
Federal judiciary.

Measured against this shocking attempt to
erase any proper dividing line between legisla-
tive and judicial authority, the compromise pro-
posal in the Senate for an enforced slowdown
in the pace of court-ordered reapportionment has
much to commend it. It still contains some
troublesome features and it should certainly not
be part of the foreign-aid bill, but it is less a
frontal assault on judicial independence and the
integrity of our process of constitutional litiga-
tion than the rider first presented by Senator
Dirksen.

As now drafted, in consultation with Adminis-
tration lawyers, the language directs the courts
to stay any redistricting order so that legislative
elections may be held normally this fall and
next. Alternatively, stays are to be granted to
give a state's Legislature or its “‘people by con-
stitutional amendment” a reasonable chance to
reapportion. Only in “highly unusual circum-
stances” could such stays be denied.

A delay until the end of 1965 to give state
authorities an opportunity to make their legis-
lative districts more equitable is certainly not
unwarranted. The one possible loophole is in
the proposed stays to allow correction by state
constitutional amendment. In New York and
some other states this could entail a delay of as
much as four years. However, the Justice Depart-
ment takes the view that the courts would have
discretion under the compromise to permit a
stay for either legislative or constitutional action
and that they would not sanction a too lengthy
process. This interpretation should be firmly .
pinned down to avoid later conflict,

The best part of the revised Senate plan is
that it expressly recognizes the courts' power
to reapportion if the states do not act within
the stay period. The most effective antidote to
the extension of court authority remains the
fulfillment by legislative bodies of their obliga-
tion to do their rightful job. 7
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